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CASES 


Argued  and  Determined  in  the  Timb  of 

Lord    Chancellor    Hardwicke. 


Johnfin  verfus  BrowHj  November  7,   1 743.  Cafe  !• 

A  Bill  was  brought  for  an  account  b^  a  creditor  of  a  bank-  Where  the  de- 
rupt  againft  the  aifignees,  fcndants  denied 

*^       ^  ^  all  the  equ  ty  of 

TU        j»«  .  #.  J         •  ••      1  *  '*'''»  *"**    *^* 

,  ine  amgnces  put  in  an  anfwer  denying  all  the  equity  of  piaintifF  bnngt 

^      the  bill,  and  the  plaintiff  brought  the  caufe  to  a  hearing,  on  ?*  !^"^«  *<>.• 

I        Kill  -^wsA f  I  °  ^  hearing  oo  bOl 

I      m  and  anfwer  only.  .„d  .„fwer  only, 

in  order  to  get  off 

Lord  Hdrdwicti  upon  ^  merits  difmiffed  the  bill  with  cofts  ^^^J^^l^^^^^l 
to  be  taxed  j  for  he  faid  the  plaintiff  in  this  cafe  avoided  re-  mifling  the'bii' 
P'7">K*  in  hopes  of  faving  cofts,  and  that  he  would  not  en-  upon  the  meritt^ 
courage  a  praflice  which  was  done  merely  to  get  off  with  forty  ^1^^°^* "  ^ 
Shillings  cofts  ;  for  if  a  motion  had  been  made  to  difmifs  the 
Ull  for  want  of  profecution,  the  plaintiff  knew  the  defendant 
Would  have  been  intitled  to  full  cofts. 


Lacon  verfus  Mertins^  November  9,   1743.  Cafe  2. 


^fOHN  Haj  and  Elizabeth  his  wife,  the  heir  and  devifee  of^orJ  HMrJ^vicki 
J  Simon  Deggi  deceafcd,  being  feifed  in  right  of  Elizabeth  ^^^Zn^ttu^^ 
'ivers  lands  in  Derbyfliire^  held  by  leafe  from  the  dean  of  Lin-  ^^{t.  decreed  an 
ftfir  to  the  faid  Simon  Degge  and  his  heirs  for  three  lives,  vix.  ae««mcnr  to  ue 
^  l\fc  of  Simon  Deggiy  Elizabeth  h'\s  wife,  and  the  faid  Eli'c"lon  'nr.vMr' 
Ubttb  Hayy  and  alfo  feifed  of  the  inheritance  in  tec  expedtant  of  the  admini- 
on  the  death  of  Dame  Elizabeth  Saunderfon,  grandmother  ^o^^'jJ'^^J^^^."-^ 
^nabith  Hay^  and  of  her  mother,  in  the  manor  of  Boothby^\j^^Q{^^ 
tad  divers  lands  in  Lincoln/hire:  They  borrowed  on  the   loih 
of  Jetfyf    '735*   IOOQ/.    of  Thomas  Kiofely^    and  for   fccuring 
thereof  by  leafe  and  releafe  and  fine  conveyed  to  Mofely  and 
Us  heirs  the  faid  manor  and  lands  in  Derby/hire^  and  on  bor- 
tovring  the  further  fumof  800/.  they  conveyed  to  Mofely  the 
Jtods  io  LiHulnJhire^  and  on  Mofely*%  advancing  200  L  more. 

Vol,  III.  B  they 
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they  fubje£ied  both  eftatcs  with    the   payment  of  the  feveral 
fums  of  looo/.  800/.  and   200/.  but,   before  any  part  of  the 
principal  and    intcrell  w.»s  paid,  John  Hay  died  without  iffue, 
and   his   wife  became  folely  fcifed,  and    in    Novtmber^   ^737» 
borrowed  of  Afojlly  the  further  fum  of  240/.  Oj.  6</.  which, 
with  159/.   19X.  bd,  due  for   intercft,   made  2400/.  and  by 
indorfcment  on  the  fecond  mortgage  deed  fubjeded   both  ef- 
tates  with  payment  of  the  2400/.  and  Elizabeth  being  defirous 
of  difpofing  of  her  inrereft  in  the  Lincoln/hire  eftatc,  and  to  add 
a  third  life  to  the  leafe  of  the  Derhyflnre  eftate,  in  order  to 
raifc  a  fund  for  the  payment  of  her  debts,  employed  one  Forf" 
Ur  to   treat   with  the   defendant  Mertins^    when,  after  divers 
meeting*;,  Forjltr^  on    behalf  and    with   the  confent   of  £//- 
heth  Htty^  came  to  the  following  parol  agreement,  that  Eliza-' 
bethj  in  conlideration  of  2260/.   10  j.   to   be  paid  by  Mertim^ 
fliould  convey  the  eftatc  in  Lincolnjhire  to   him   and   his   heirs, 
fubjeft  to  the  eftates  for  lives   of  Lady  Saunderfon  and   Eliza-'  * 
hah  Deggi^  and  the  purchafe  money  to  be  applied  towards  the 
dilcharge  of  il/<7/e7y's  mortgage;  and   it   was   alfo  agreed  that 
the  leafe  of  the  Derbyjhire  eftate  (hould  be  renewed,  and  a  third 
life  added,  viz,  the  (on  of  the  defendant  Afertins,    and   that 
thereupon  he  ihouid  lend  to  Elizabeth  by  way  of  mortgage  and 
on   the    fecurity  of  the  Derbyjhin  eftatc    1600/.  in   order  to 
raife  a  fund  for  payment  of  her  debts  and  the  reft  of  Mofely*% 
mortgage,  and   alfo  to  enable  her  to  pay  375/.  fine  for  the 
faid  renewal,  and  Mertins  in  part  of  the  agreement  paid  Eli" 
zabrth  100  I.  for  which  he  took  her  note,  and  on  the  death  of 
Lady  Saunderfon^  he,  in  confideration  thereof,    faither  agreed 
to  add  140/.  to  the  2260/.  101.  making  together  2400/.  lox. 
and  in  further  execution  of  the  agreement  paid  Elizabeth  an- 
other 100/.  for  which  betook  her  note,  and   afterwards  an- 
other 100/.  and  alfo  4C0/.  to  enable   her  to   pay  the  fine  to 
the  dean  of  Lincoln^  and  to  add  a  third  life  in   the  Derbyjhirt 
eftate,  for  which  he  took  a  bond  till   the  agreement  could  be 
completed,  out  of  which  fum  flie    paid  375/.  and  a  new  leafe 
was  taken  of  the  Derby/hire  eftate,  wherein  the  life  of  Mer" 
tins  the  Ton  was  inferted  with  the  approbation  of  Mertins  the 
father,  according  to  the  parol  agreement :  before  the  fame  was 
perfedied  Elizabeth  Hay  died  inteftate,  leaving  the  defendant 
Degge  her  heir  at  law. 

The  plaintiff  being  a  large  creditor  of  Elizabeth  Hay^  by 
fimple  contra^,  having  procured  letters  of  adminiftration  in 
truft  for  himfelf  and  the  reft  of  the  creditor.^,  brings  his  bill, 
praying  an  account  of  the  inteftate's  real  and  perfonal  aflets, 
and  of  her  debis,  and  to  receive  a  fatisfadion  out  of  the  real 
for  (o  much  of  the  perfonal  as  had  been  exhaufted  in  difcbarge 
of  the  (pccialty  creditors,  and  that  the  agreement  intered  int$ 
with  the  defendant  Mertins  may  hi  fpecifically  carried  into  txecution^ 
and  that  he  may  be  compelled  to  take  a  conveyance  of  the 
Lintcinjhin  t^diCy  and  advance  the  i6oo/.  on  the  Dnbyflfin 

2  eftate 


In  tht  Time  of  Lord  Chancellor  Hardwickb. 

^ate  as  a  fund  for  the  payment  of  the  inteftate's  debts,  and 
that  ihi  defifidant  Digge^  the  htlr  at  law,  might  convey  to 
Mtrtins  as  the  court  (hall  dire£t,  or  in  cafe  he  does  not,  that 
Mirtins  may  hold  the  eftates  to  him  and  his  heirs. 

The  defendant  'John  Merttm  by  his  anfwer  admitted  all  the 
fads  and  circumftances  relating  to  the  parol  agreement,  as 
charged  by  the  bill,  and  offered  to  perform  it,  and  complete 
his  purchafe  of  the  Lincolnjhln  eftate,  and  advance  the  l6oo/. 
on  the  fecurity  of  the  Dtrbyjhin  eftatc,  provided  he  be  allow- 
ed the  feveral  fums  advanced  on  the  foot  of  the  agreement  out 
of  fuch  purchafe  and  mortgage  money,  and  be  permitted  ro 
hold  the  eftate  in  Lincolnjhin  to  him  and  his  heirs,  and  fo  as 
the  leafe  of  the  Derbyjbin  eftate  be  renewed,  and  the  lives  fal- 
len therein  fince  making  the  agreement  be  filled  up. 

The  counfel  for  the  defendant  Degge^  the  heir  at  law,  in- 
fifted  he  was  an  in  tire  ftranger  to  ail  the  tranfa^ior.s  between 
Mertins  and  El'tznbetb  Hay,  but  if  any  fuch  parol  agreement  was 
made,  he  was  not,  nor  could  be  bound,  or  any  ways  afteded 
thereby,  in  regard  the  fame,  or  any  pirt  thereof,  did  not  ap- 
pear CO  have  been  reduced  into  writing,  nor  in  any  fort 
performed  by  Elizabeth  Hay  in  her  life- time. 

Lord  Chancellor, 

The  firft  queftion  is.  Whether  the  agreement  infifted  on  by 
the  bill,  and  admitted  by  the  anfwer  of  the  defendant  Mer^ 
tins,  ought,  upon  thefe  circumftances,  to  be  carried  into 
execution;  what  makes  this  particular,  is,  if  the  bill  had  been 
brought  by  Mrs.  Hayei  in  her  life- time,  and  the  defendant 
Mtrtins  had  admitted  the  agreement,  though  he  had  infifted 
oo  not  performing  it,  the  court  would  have  decreed  it ;  be- 
caufe  the  admii&on  takes  it  out  of  the  ftatute  of  frauds  and 
perjuries. 

The  fecond  queftion  is.  Whether,  as  between  the  repre- 
fcntative  of  Mrs.  Hayes's  perfonal  eftate,  and  the  defendant 
Mtrtins  and  Mrs.  Hayes*s  heir  at  law,  it  ought  to  be  perforiped  ? 

It  has  been  objeded  by  the  counfel  for  the  heir  at  law,  that 
the  agreement  is  not  in  writing,  nor  concluded  -,  and  if  it  was 
reduced  to  a  certainty,  yet  there  has  not  been  a  fuificient  part- 
performance. 

Now  it  is  clear  to  me  that  there  was  a  certain  agreement, 
with  a  variation  afterwards  from  an  accident,  by  which  the 
rfhite  became  more  valuable  ;  for  it  does  not  appear  that  Mrs. 
Hayes  had  the  leafl  intention  of  breaking  off  the  agreement, 
but  infifted  only  on  an  advanced  price,  as  it  was  n«itural  and 
Rafonable  for  her  to  do  :  and  it  is  likewife  in  evidence,  that 
the  defendant  Mertins  agreed  to  give  more,  and  chat  Mr3. 
Mtffit  defired  him  to  pay  the  third  fum. 

B  2  Theire 


IS    a    part    pcr- 
foitnan'c  of  an 
•eircmrnt    n  -C 
re  ucrd    into 
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There  are  feveral  ways  of  part  executing  an  agreement: 

r«airery  of  pof.      Jf  poffeffion  IS  dellvcrcd,  that  is  a  ftrong  evidence  of  the 
^Tof'JoL,  p^rt-cxecuiion  of  an  agreement. 

The  (latute  of  frauds  and  perjuries  goes  equally  againft  mak- 
ing a  mortgage  of  a  real  edate  without  being  in  writing,  as 
againft  a  purchafe,  if  not  in  writing,  for  as  the  lait  can  be  no 
lien,  neither  can  the  other  be  a  fecurity. 

Paying  of  money  has  been  always  held  in  this  court  as  a 
part-performance. 

It  is  fworn  pofitivcly  in  this  cafe,  that  the  money  was  ap- 
plied for,  and  paid  abfolutely  upon  the  foot  of  the  agreement. 

As  to  Mrs.  Hayeses  taking  notes  of  the  defendant  Merlins 
inftead  of  the  money,  the  evidence  being,  that  they  were 
given  on  account  of  the  purchafc-moncy,  will  take  ofF  the 
force  of  the  objcdion. 

It  is  faid  it  muft  be  fuch  an  aft  done,  as  appears  to  the 
court  would  not  have  been  done,  unlefs  on  account  of  the 
agreement  ;  and  to  be  fure  this  is  right. 

But  as  to  the  other  objeftion,  that  it  muft  be  certain  at  all 
events  that  the  agreement  (hould  be  performed  even  indepen- 
dent of  the  title,  whether  it  can  be  made  out  or  not,  is  carry- 
ing it  too  far,  and  would  hold  equally  had  the  agreement  been 
in  writing,  for  whatever  the  title  may  be,  ftill  Mr.  Mertins 
would  have  had  a  lien  upon  the  eftatc  by  virtue  of  the  agree- 
ment. 

If  there  Is  a  leafehold  eftate  that  is  mortgaged,  and  no  co- 
venant on  the  part  c^the  mortgagor  that  he  will  procure  the 
lives  to  be  filled  up,  the  mortgagee  cannot  compel  him  to  do 
it,  b'Jt  muft  pay  the  expence  of  renewing,  and  then  reim- 
burfe  himfelf  by  adding  it  to  the  principal  of  the  mortgage, 
and  it  fliall  carry  intereft. 

Upon  the  whole  I  am  of  opinion  that,  upon  all  the  circum- 
ftances  appearing  in  this  cafe,  the  agreement  entered  into  be- 
tween EliT^abeth  Hay  in  her  life-time,  and  the  defendant  A//r- 
tim  for  the  purchafe  of  the  rcverfton  of  her  eftate  in  Lincoln^ 
ftiire^  for  the  fum  of  2400/.  lOx.  and  for  the  mortgage  of  the 
Jcafchoid  eftate  for  lives  in  Derbyjhire^  for  the  fum  of  1600/. 
ought  to  be  performed,  and  carried  into  execution,  and  do 
oriier  and  decree  the  fame  accordingly ;  ^*  and  do  diredt  the 
**  Maffer  to  compute  intereft  on  the  700/.  paid  hy  Alertins 
^^  to  Elizabeth  Hay  at  dift'eient  times,  towards  his  purchafe 
'*  and  mortgage  money,  at  the  rate  of  4  /.  per  cent,  per  nnn, 
*^  from  the  re(pe£t'rve  times  of  payment  thereof,  and  the  Maf- 

'*  ter 
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ter  alfo  to  take  an  account  of  the  principal  and  incereft  due 
to  the  defendant  Mrs.  Harrisj  the  executrix  of  Mrs.  Dormtr^ 
the  reprefcntative  o^  Kirk  the  aflignee  of  the  mortgage  to 
Mafsly^  and  to  tax  her  and  Lady  BiJhop*s  cofts,  the  heir  at 
law  of  Mrs.  Dormer^  and  decreed  that  Meriins  fhall  pay 
Mrs.  Harris  what  fhali  be  fo  found  due  for  principal,,  in- 
cereft and  coftsy-  and  on  fuch  payment,  and  to  Lady  Bijhop 
her  cofts,  do  order  Lady  Bijhvp  to  convey  to  Martins  the 
eftate  in  l,incolnJbiri  \  and  further  order -that  the  defendant 
MiTtlns  do  pay  to  the  plaintiff,  the  adminiftrator  of  EUxa^ 
ktth  Hajj  the  refidue  of  the  1600  A  after  deducing  what 
(hall  be  due  to  him  for  the  700/.  and  intereft ;  and  thereupon 
order  Mrs.  Harris  to  convey  to  Alertins  the  Icafehold  eltate 
in  Derbyjhirt  by  way  of  mortgage ;  for  fecuring  the  repay- 
ment of  the  fum  of  1600/.  with  intereft  at  4/.  por  cent,  iub- 
]cQl  to  a  redemption  by  Diggiy  the  heir  at  law  of  Elizabeth 
Hof^  and  after  fuch  conveyance  made  of  the  Lincolnflnre 
eftate,  do  order  the  polTeffion  thereof  to  be  delivered  to 
MertifiSj  and  that  he  and  his  heirs  do  hold  the  fame  againft 
Diggi  and  his  heirs  j  and  it  being  admitted  that  there  are  but 
two  lives  now  fubfifting  on  the  leafehold  eftate,  I  order  that 
Mertins  be  at  liberty  to  renew  the  leafe  thereof  by  adding  a 
new  life,  and  that  what  (hall  be  paid  by  him  for  the  fine  and 
charges  of  fuch  renewal  be  added  to  the  principal  money 
advanced  by  him  on  the  fecurity  of  the  faid  eftate,  and  be 
included  in  his  mortgage  to  carry  intereft  in  the  like  manner. 


Ex  parti  jRiiirts  in  November^  ^743>  timong/i  the  lunatic  petitions.    Cafe  3. 

m 

Lord  Chancellor, 
rj^HIS  is  a  complaint  upon  thefe  grounds  : 
Firft,  Mifbehaviour  of  the  commifEoners. 

Secondly,  Mifbehaviour  of  the  jury. 

Thirdly,  The  finding  of  the  vcrdiil. 

As  to  the  firft  part  of  the  complaint  againft  the  commif- 
lioners,  it  appears  to  be  groundlefs  and  vexatious. 

As  to  any  mifbehaviour  in  the  jury  the  evidence  is  very 
iltghr,  and  is  entirely  anfwered,  for  it  appears  that  Mr.  Robert's 
counfel  dciired  he  might  dine  again  with  them. 

The  other  part  of  the  petition  deferves  more  coafidenition* 

B3  It 
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It  is  objeded  to  as  a  verdidl  againft  evidence,  but  I  thio^ 
there  is  nothing  fatisfadory  in  the  affidavits  to  induce  me  to  be 
of  that  opinion. 

ir  it  is  not  againft  evidence,  then  the  next  queftio^  is,  ia 
what  method  it  muft  be  gone  into. 

whentthfre  H        There  can  be  no  melius  inqulnndum^  for  that  is  only  grantable 
•ny  mi  VehaTJoor  Qjj  ^j^^  ^^^^  of  ^^g  crown :  but  where  there  is  any  mifhehaviour 

ill  the  execution    .        .  .•  r  •  -r^'  •-.  n.  l  •      j    •    * 

ofaninquiAiion  ^^  (he  execution  of  an  mquuition,  it  mult  be  exammed  intOj^ 

of  lunacy,  the  and  if  (be  court  (ee  caufe  they  may  quafh  it,  and  dire£t  a  new 

court  upon  ex-  commiflion  ;  but  a  m^//«j  inquirendum  is  for  the  crown,  who 

tn^y,  if  they  lee  Cannot  traverie  as  the  lubject  can. 

caiilfc,  qua(h  it, 

cammiffi^n!  °*^      ^"^  ^^^^  ground  is  there  for  me  to  quafli  the  prcfent  inquifi-r 

tion  ?  l^he  commiffion  was  yery  folemnly  granted  upon  inspec- 
tion, and  what  would  be  the  confequence  if  I  fliould  quafii  it  ? 
it  is  impoffible  to  have  an  inquifition  more  folemnly  taken^ 
and  at  lad  no  body  would  be  bound  by  it  \  this  would  be  only 
putting  the  parties  to  an  qfelefs  expence* 

The  queftion  therefor^  is^  Whether  there  is  any  ground  todq 

any  thing,  and  what  ? 

As  to  the  grounds,  I  do  not  fee  fufficient  from  the  affidavits^ 
but  from  the  fecond  infpedtion  I  think  there  is  ;  he  has  cer- 
tainly appeared  much  better  than  he  did  at  a  former  infpedion, 
and  his  appearance  now  does  not  prove  him  to  be  either  a  fool 
or  madman,  and  it  is  not  put  upon  his  being  an  ideot. 

Fitzherberi* s  Natura  hcevium  proves,  that  it  is  a  common  method 
to  inquire  by  infpedion  after  an  inquifition  returned,  and  there 
have  been  many  cafes  of  that  fort :  but  if  upon  ini'pedion  the 
Chancellor  is  at  all  doubtful,  there  ought  to  be  fome  better 
method  of  determining  it ;  and  the  S^.  of  %  Ed.  6.  ch^  %.  fe&.  6* 
iecms  to  he  made  for  that  purpofe. 

*^  If  any  perfon  be  or  (hall  be  untruly  founden  lunatick,  l^^ 
*^  be  it  enadted,  that  every  perfon  and  perfons  grieved  or  to  be 
*^  grieved  by  any  office  or  inquifition  (hall  and  may  have  his  of 
f5  their  traverfe  to  the  fame  immediately,  or  after,  at  his  or 
^^  their  plcafure,  and  proceed  to  trial  therein,  and  have  like 
\^  remedy  and  advantage  as  in  other  cafes  of  traverfe  upon  unr 
^'  true  inquifition^  or  offices  founden." 

But  it  was  obj^ded,  that  if  the  party  is  by  law  intitled  to  % 
traverfe,  he  had  no  need  to  apply  to  this  fourt ;  and  that  wa^ 
iny  apprehenfion  when  firft  it  was  opened  ;  but  Sir  Ti^ihr  Cuti\ 
cafe  in  Lej  86,  87.  makes  it  more  doubtful,  whether  he  has  fuch 
a  ri^ht  \  however*  without  the  leave  of  this  court  the  cuftody 

could 
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could  not  be  fufpended  ;  and  that  feems  to  be  the  reafon  of  the 
orders  by  Lord  King  in  the  cafe  of  Mrs.  Smithies  upon  the 
making  of  the  fecond  of  which  (be  appeared  in  court. 

The  queftion  therefore  is,  Whether  I  (hall  grant  leave  for  the 
lunaticic  to  traverfe  or  not. 

Upon  reafonablc  terms  I  am  willine  to  put  it  in  feme  method  The  perfona- 

e^    ^      .  J.  it».r  I  1  rii  •  r       gaiiilt  whom  the 

of  inquiry,  and  it  will  be  for  the  advantage  of  all  parties  ;  for  commiifion  ot 
if  I  grant  the  cuftody,  the  committees  muft  bring  a  bill  to  fet  lunacy  ifiued,  on 
afide  the  fcttlement  which  he  has  made  of  his  cftaie  ;  and  Doc-  ^^^  ^'''*'!"^  'P' 
tor  Ftnney  would  have  a  right  to  infilt  upon  the  validity  oi  it,  upon  a  fecund 
fo  that  an  {(Tuc  muft  be  diredied  to  ti^  it,  and  fuch  an  ifliie  'nipeftion,  was 
would  be  a  greater  c;cpence  to  the  parties  than  a  traverfe,  and  vllfrrhcTnquifi- 
therefore  I  afked  whether  Do&or  Finney  would  fubmit  to  be  tion,  md  the 
bound  by  the  traverfe  j  for  though  it  would  be  binding  againftR"^*^*'**^*^^* 
tAr.RobertSy  it  would  not  be  fo  againft  Doftor //«w^  as  to  tiu  ^urthaVder 
the  grant  of  the  cuftody  of  the  land,  who  claims  as  a  purchafer. 

It  has  been  objected,  that  great  mifchief  would  arife  in  cafe 
the  grant  of  the  cuftody  (hould  be  fufpended,  and  it  is  faid 
that  then  there  would  be  a  traverfe  taken  in  every  cafe  ;  and  to 
be  fare  great  mifchief  would  arife  if  it  (bould  be  lightly  come 
into  by  tne  court,  yet  there  are  many  cafes  where  notwith- 
ftanding  the  finding  the  court  has  fufpended  the  cuftody  ;  and 
there  was  a  cafe  before  me  lately  of  thit  fort ;  and  here  can  be 
no  great  inconvenience  from  fufpending  it  in  the  prefent  cafe, 
for  if  any  thing  is  done  in  regard  to  the  eftate,  it  will  abide  the 
event  of  the  traverfe  ;  however,  left  any  ill  ufe  (bould  be  made 
of  it,  I  (hall  fufpend  it  only  till  further  order. 

Mr.  Attorney  General  has  cited  Sir  John  Napper^s  cafe, 
TriJf.  ttrm  lO  Ann*  in  which  there  was  a  traverfe,  and  Smlthie^s 
cafe  in  1728,  which  was  a  motion  for  leave  to  traverfe  ty  attot" 
my^  which  was  oppofed  \  but  he  faid  it  was  there  agreed  that  a 
traverfe  was  given  by  2  Ed,  6.  but  that  it  muft  be  in  propria 
ferfona  i  and  Lord  Chancellor  ordered  to  be  attended  with  pre- 
cedents, which  he  faid  was  only  to  fhew  in  what  way  the  tra- 
verfe was  to  be ;  and  afterwards  many  precedents  were  (hewn, 
but  there  was  no  cafe  where  an  ideot  had  traver fed  by  attorney, 
though  many  where  a  lunaticic  had  :  therefore  Lord  Chan- 
cellor in  that  cafe  thought  that  it  being  the  cate  of  an  ideot,  (he 
muft  appear  in  per  (on,  which  the  did  accordingly,  and  leave 
was  given  her  to  traverfe.  Vidt  Stone's  caie  in  Tremaine*s  Pleaf. 
ff  thi  Crown  653,  a  precedent  of  a  traverfe  ;  and  for  the  doc- 
trine of  traver(ing  an  inquifition,  vidt  4  Co.  the  cafe  of  The 
Cnnmonalty  of  the  Sadler i\  and  8  Co,  168.  Paris  Stoughter^s  cafe* 
Sir  T.  jfems  198*   Shower  199.  S.  C,   Skinner  45.  S.  C 
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Vtdi  1 8  //.  6.  by  which  there  ought  to  be  a  month's  time 
between  the  return  of  the  inquifition,  and  the  grant  of  the 
cuftody,  and  land,  in  order  for  the  parties  to  come  in  and  ten^ 
der  fuch  traverfe. 


Cafe  4.  Tinney  vcrfus  Tinney^  November  15,  X743« 

A  hufl>an4  in  his  A  Bill  was  brought  foe  dower,  the  defendant  the  heir  a| 
liTe-tiinf  ja»ea     h\    law  infifts  that  the  hufband  in  his  life-timc  gave  a  bond 

bond  in  the  pe-     -      Z^  ,r  #•  n  c  i--r  » 

salty  of  1000/.  >"  ^"^  penalty  of  jooo/.  in  truit  to  lecure  to  his  wife  500/. 
in  truft  to  fecure  in  Cafe  (he  furvived,  and  that  it  was  intended  at  the  time  in 
loc^rAeiL'!!'"^*^'*  of  dower,  and  that  (he  acknowledged  it  to  be  fo,  and 
▼ivea }  parol  evi-  oiFered  to  read  evidence  of  her  acknowledgment. 

deace,  to  Aew  it 

was  intended  ac  the  time  in  lieu  of  dower,  and  that  the  wife  acknowled|ed  it  to  be  fo  cannot  be  allovedK 

bcio|  within  the  flatnu  of  fraadt  and  perjuiiei. 

Lord  Chancellor, 

A  general  provi-  I  am  of  opinion  that  parol  evidence  cannot  be  allowed  ix\ 
^^oV^y^r^f^''^  this  cafe  ;  being  within  the  ftatute  of  frauds  and  perjuries,  and 
dower,  uniefs  ex- (hat  a  general  provifion  for  a  wife,  was  not  a  bar  of  dower^ 
preiTed  to  be  fo  j  unlefs  expreffcd  to  be  fo  ;  In  the  cafe  of  Lawrence  verfus  Law^, 

^bon*dtofMllre"  '''"^'»  ^^^^  ^'^^^^  ^^^^  ^  ^'^^'^^  of  lands  generally  to  the  wife 
a  fum  of  money  to  be  in  bar  of  dower;  it  went  up  afterwards  to  the  houfe  of 
^®r*^'^*''^*'*>«>^  Lords,  and  the  decree  was  reverfed  :  In  the  cafe  of  Vizard 
have^btt-n  det?r-  ^erfus  Longdate^  5  Geo.  i.  Sir  Jofeph  Jekyll  held  the  words  in  a 
mined  to  be  a  bar  bond  to  fecure  a  fum  of  money  for  her  livelihood  and  mainte- 
nt dower.  nance  was  no  bar  of  dower;  Lord  Chancellor  King  was  of 

opinion  that  it  was  a  bar  of  dower,  and  faid  it  was  within  the 
equity  of  the  St,  of  Hen.  7.  of  jointures,  and  therefore  reverfed 
Sir  Jofeph  JifylPs  decree. 


Cafe  5.         Gafcoigne  and  others  yerfus  Barter j  December  15,  17439.  on  a 

Rehearing, 

An  heir  it  Dot  to    A    Queftion  was  made  in  this  caufe  op  the  will  of  Scorey 
bedifinheriifd       /A    ^arker^  which  was  as  follows  : 

unJefsbyoKpcu   •*   "^ 

Vfordi  or  a  necef*  .  /.        r»  »«  t       i  j  i. 

fary  implication;  '^  I  givc  to  my  fon  Henry  all  my  lands,  tenements  and  here- 
and  the  rule  holds  *<  diiaments,  in  poffcffion  and  rcvcrfion,  freehold  and  copyhold 
S"ua^n  hciVlf  *'  '"  ^he  parilh  of  Chi/wf^hy  or  elfewhere  in  the  county  of  Mid- 
tuftomary  kndi,  ^<  dUfex^  (which  copyhold  lands  I  have  furrendered  to  the  ufe 
y^  of  my  lyill)  to  ^im  and  his  heirs. 

^^•^^"JH^;*^      Mr.  Attorney  General  infifted,    that  alt  ih  copyhold  lands^ 
\n  irgai  c^kt,     pafled,  and  that  the  words  in  the  parenthefis  are  fuperfiuous^  and 

though  according 

to  the  ti^et  of  graounaiLa  ient^ce  may  be  complete  without  lU 
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that  It  is  an  abfolute  devife ;  and  the  fubfequent  words  may  be 
rejeAed,  according  to  the  maxim  in  law,  utiU  per  inutiU  non 
viiiatar  :  and  in  fupport  of  this  dodrine  cited  Hob,  171. 
Marjb*$  Rip,  31,  41.  Dyer  376.  or  if  the  court  (hould  be  of  opi- 
nion not  to  rejed  thefe  words,  then  he  infills  that  they  are 
large  enough  to  extend  to  all  the  teftator's  copyhold  lands,  and 
.  ought  not  to  be  reftrained  to  a  part  only. 

Lord  Chancellor, 

The  iir((  queftion  is,  whether  the  words  in  the  parenthefis, 
are  to  be  taken  as  reftridiye  of  the  firft  words  of  the  devife, 
aAd  I  can  take  them  no  other  wife. 

This  is  the  cafe  of  lands  devifed  by  general  words  :  if  inftead 
of  this  the  teftator  had  faid,  I  give  my  mefluages  with  the 
appurtenances  called  thi  King  ofBohimia^s  head^  that  would  have 
been  a  diflFerent  cafe,  and  I  fliould  have  thought  the  fubfequent 
words  a  miftakeonl^  in  the  defciription. 

But  when  a  man  does  not  make  a  certain  definitive  defcrip- 
tion,  it  is  very  difficult  for  courts  of  juftice  not  to  conftrue  the 
fubfequent  reftridive  words,  as  expfanatory  of  the  former. 

As  to  the  cafe  in  MarJh'sRep,  of  tithes,  it  is  not  fimilar  to 
this,  for  if  they  had  conftrued  it  otherwife,  the  will  mufthave 
been  abfolutely  void  :  fo  likewife  in  the  cafe  in  Djp/r,  where  a 
man  devifes  his  mefluages,  late  Richard  Cotton's^  iffc.  if  the 
court  had  fuffered  the  miftake  to  prevail,  it  would  have  made 
the  devife  void. 

But  here  the  conftrudion  I  make  will  have  an  tffcSt  as  to 
part  of  the  copyhold  lands,  which  are  actually  furrendered, 
though  not  as  to  the  whole. 

The  cafe  in  Crs.  Car.  Cbamiirlaifu  veifus  Turmr  129.  does 
not  come  up  to  this :  ^^  I  devife  the  houfe  or  tenement  wherein 
>'  irtUiam  Nicholas  dwelleth,  called  the  fnite  Swan  in  0/J 
*^  Strata  to  Hinry  Gallant j  my  daughter's  fon,  for  ever  ;  and 
<^  the  queftion  was,  whether  all  the  houfe  pafled  or  the  entry, 
^<  and  thofe  three  rooms  which  were  in  IVtlliam  Afifbtirs  pof- 
^^  feffion  only ;  and  three  judges  were  of  opinion  that  the 
^*  whole  houfe  pafled. 

I  wonder  bow  it  held  fo  much  debate,  for  the  previous  part 
of  the  defcription  being  true,  it  was  of  no  confequence  if  there 
were  twenty  other  dodgers,  as  ff^lliam  Nicbells  lodged  there 
likewife. 

An  obfervation  has  been  made  on  \Cs  being  in  a  parenthefis, 
that  the  fenCeAce  for  this  reafon  is  independent  and  complete 
VUhoRt  it^  and  theiicfore  this  may  be  rejeded  as  fu|>er|lous, 

It 
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It  is  true  with  regard  to  the  niceties  of  grammar^  the  ob« 
fervatiou  may  be  right  in  fome  inflances. 

But  in  legal  cafes  a  parenthefls  is  not  to  be  rejeded  :  be*" 
fides,  there  are  many  inftances  in  the  common  kind  of  writing 
where  commas  only  are  ufed  inftead  of  a  parenthefis,  there* 
fore  this  may  be  laid  out  of  the  cafe. 

But  what  makes  it  ftill  ftronger,  there  is  a  plain  reafoa 
here  for  a  parenthefis. 

Becaufe  in  the  former  part  of  the  devife  the  teftator  had 
coupled  the  words  copyhold  and  freehold  together,  and  there- 
fore he  was  under  a  necef&ty  of  throwing  it  into  a  parenthcfis 
with  the  repetition  of  the  word  copyhold. 

So  that  the  authorities  do  not  come  up  to  the  cafe  made  by 
Mr.  Hmry  Barker  the  devifee,  for  thofe  cafes  are  all  in  grants. 

I  have  a  doubt  whether  in  the  cafe  of  grants  the  conftruc* 
lion  is  more  {Iridl  than  in  wills,  for  if  a  man  grants  to  ano- 
ther fuch  and  fuch  houfes  in  the  occupation  of  A*  B-  and  C 
and  afterwards  e:i(cepts  the  houfe  in  the  occupation  of  B.  the 
exception  is  void,  becaufe  they  will  rather  reje£l  the  fubfequent 
exception  entirely,  than  the  grant  itfelf  (hould  be  void. 

This  is  a  queftion  between  an  heir  and  devifee,  and  an  heir 
is  not  to  be  diAnherited  unlefs  by  exprefs  words,  or  a  necef- 
fary  implication  ;  And  I  know  no  diftinSion  from  this  rule 
where  the  heir  is  an  htir  of  cujlomary  lands^  any  more  than 
where  he  is  of  freehold. 

The  great  objedion,  and  which  has  fome  weight,  is,  that 
there  is  part  of  the  fame  inn  or  houfe  which  has  been  furren- 
dered  :  And  if  theteftator  had  defcribed  it  by  name,  I  (hould 
have  been  of  opinion  the  whole  would  have  paiTed  ^though  part 
only  had  been  furrendered. 

But  it  appears  by  the  furrenders  themfelves,  which  were  at 
different  times,  that  part  of  the  inn  was  not  bought  till  fome 
time  after  the  f^rft  furrender,  and  therefore  this  fa6t  clears  up 
and  explains  the  intention  of  the  teftator. 

So  that  the  court  muft  make  fo  many  ftretches  here,  in  order 
to  difmherit  the  cuftomary  heir,  that  it  is  much  better  to  let 
the  words  have  their  plain  and  obvious  meaning,  though  the 
defendants  are  younger  children,  and  claio)  it  as  a  proviiion. 

The  df ^re^  o^uft  be  aftrmcd< 
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LiViH  verfus  Ltvitt^  Ntvimltr  23,  1743*  Cafe  6. 

ZOHN  Lcvill  furrendcred  to  William  Lovill^  brother  of  John  The  rorreoder  of 
LtoiU^  the  copyhold  premifles  in  qucftion,  until  Thomas  ^^"^^^^^^ 
tUj  fon  of  Rjdpb  Lruell^  and  brother  alfo  of  John  Lovelly  (hall  ^^  conftru^ 
attain  twenty-one,  and  after  fucb  age  to  the  faid  Thomas  Lovell^  tion  with  fcoHT- 
U$  heirs  and  affigns  fqr  ever.  Signed  John  Lovill.         ^d"oth«  coa. 

veyancet,  and 

Indorfed,  by  agreement  between  John  and  William  Lwell^  that  not  as  a  wiii ; 
the  faid  miliam  l^eU  is  to  receive  the  rents,  i^c.  until  Tho^  *°^»^  *^«  "«i- 
fROf  attains  twenty-one,  ^nd  then  (o^  account  to  him  for  the  hold  are  fofram- 
iaoie«  but  opt  before.  %  L^flL  ^>  ^  ^7  (be 

9rm.  Lweu.  ^^  ^^i^^  ^j^^^  ^ 

maft  take  their 

John  died  tl|e  igM  $f  Ntfotniihir  1715,  without  ifliie,  leaving  ^^^>  >nd  no 
WtUiam  his  eldeft  brother  and  heir,  who  enjoyed  the  faid  pre-  '^rj^e'^cm** 
mifles.  till  the  \bth  of  January  1 734,  when  he  died  ;  Thomas  the  good, 
fon  of  Ralphs  and  brother  of  the  plaintiff,  died  an  infant  the 
l%th  of  Afarcb  1 7 151  without  ifTue  before  the  plaintiff  was  born, 
fo  that  the  faid  Thomas  Lovell  deceafed  having  no  brother  or 
iifter  born  at  his  death,  and  being  then  about  nine  months  old^ 
William  LwtU  deceafed  wa$  his  heir  at  law  likewife. 

Tboma$  Lowttthe  furrenderee  dying  before  he  attained  twenty* 
pne,  the  queftion  is,  whether  the  plaintiff  as  brother  of  TT^^m^/ 
is  intitled  under  the  furrender  of  John  Lovell  to  an  account  of 
the  rents,  bfc.  fuch  contingency  as  in  the  furrender  never 
happening ;  or  whether  the  defendant  William  Lovell  deceafed, 
as  heir  to  the  furrenderor,  is  not  intitled  to  both  ;  or  whether 
the  eftate  is  not  liable  to  an  account  for  the  profits,  and  tq 
whom. 

Mr.  Attorney  General  for  the  plaintiff  cited  Borqfton^s  cafe, 
3  C#.  20.  and  Taylor  verfus  Biddall^  2  Mod.  289. 

Mr.  Brown  for  the  defendant  cited  i  Leon.  loi.  and  Mr.  Ford 
of  the  fame  fide  cjted  Idk  verfus  Cohe^  Salt,  620.  and  Cro.  Jac^ 
376. 

Lord  Chancello^i 

As  this  is  the  cafe  of  a  copyliold,  ne  other  conftrudion  caQ 
be  madei  but  what  arifes  pfi  that  kind  of  conveyance. 

As  to  the  real  intention  of  the  furrenderof,  it  is  pretty  difficult 
^  mauntain  what  the  plaintiff^s  counfel  contend  for,  that  though 
Thaitsas  the  infant  was  but  four  months  old,  the  furrenderor  in- 
^f|d€4  tQ  dfycft  iKAi^rlf  of  thf  wl)olc  cfiate,  and  give  it  in  fuch 
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a  manner,  that  notwithflanding  the  infant  died  the  next  day^ 
it  would  go  to  his  heir  though  ever  fo  remotely  related  to  the 
furrenderor. 

The  furrender  was  never  perfefted,  for  in  one  refpeft  the 
bill  is  brought  for  that  purpofe,  and  upon  the  circumftances  of 
this  cafe,  there  is  no  occaflon  to  make  a  llrain  in  favour  of 
the  plaintiff. 

But  be  this  as  it  will,  the  words  as  they  now  ftand,  and  the 
legal  efFe6l  of  thofe  words,  muft  have  their  avail. 

I. will  take  it  firft  upon  the  words  abftra^ed  from  the  me- 
morandum. 

It  has  been  infifted  on,  that  though  Thomas  the  infant  died 
at  nine  months  old,  yet  the  eftate  vefted  in  him,  and  that  it 
was  a  difpofltion  of  the  inheritance  to  him  immediately^  and 
only  a  chattel  intereft  in  the  yngle,  till  the  infant  might  at- 
tain his  age  of  twenty-one,  though  he  died  at  nine  months 
old. 

As  to  the  cafes  cited,  BoraJlon\  and  Taylor  verfus  Blddallj 
they  were  both  upon  wills,  in  which  there  is  great  latitude  of 
conftrudion,  to  comply  with  the  intention  of  a  teftator  ;  an4 
in  BoraJlofC%  the  principal  point  (for  it  was  not  merely  an  auxi- 
liary argument)  was  its  being  a  computation  by  the  teftator  for 
payment  of  debts,  and  Tajkr  verfus  Biddall  is  upon  an  execu- 
tory devife  ;  for  I  had  a  very  particular  reafon  to  look  into  this 
cafe  in  Stephins  verfus  Suphens^  and  therefore  fent  for  the  re- 
cord out  of  the  treafury  :  Not  truly  ftated  in  the  report  of  the 
cafe,  for  the  other  point  mentioned  in  the  book  could  not  arife, 
being  determined  merely  upon  an  executory  devife. 

Surrenders  of  copyhold  eftates  are  to  be  conftrued  as  deeds 
9nd  conveyances  at  common  law,  and  not  as  a  will  s  and  as 
Mr.  Ford  faid,  afpringing  ufe  in  a  copyhold  eftate  would  be 
conftrued  as  a  fpringing  ufe  in  a  freehold. 

If  this  had  been  a  limitation  by  deed  of  an  eftate  at  com- 
mon law,  as  Thomas  died  before  twenty-one,  it  cannot  be  fup- 
ported,  that  the  eftate  to  fVilUam  fliould  continue  till  Tbomai 
might  have  attained  his  age  of  twenty-one. 

If  limitations  are  fo  framed,  as  by  the  rules  of  law  they  are 
void,  they  muft  take  t(ieir  fate,  and  no  iptentiQn  ca^  make 
them  good. 

To  fo  port  '^^  ^  ^^^^  thtxt  is  a  difference  between  requiring  an  eftate  to 

contingent  te*    fupport  a  Contingent  remainder  in  a  freehold,  and  a  copyhpld, 

roaindcr  in   a 

freehold^  there  muft  be  a  tenant  of  the  freehold  againft  whom  a  fraeipe  mvf  be  brou||it ;  etberwife  as 
to  a  copjhoidy  fof  then  qp  pr^dpi  can  be  brought^  beui9  pvcci  of  the  maaor  onJy^  ^pA  the  freehold  in 
the  i^r^ 

becaufe 
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becaufe  in  the  former  there  muft  be  a  tenant  of  the  freehold 
a^ainil  whom  a  precipe  may  be  brought,  but  copyhold  lands  are 
not  held  of  the  manor,  but  are  parcel  of  the  manor,  and  the 
freehold  is  in  the  Lord,  therefore  no  pntcipe  can  be  brought 
againft  the  tenant  of  a  copyhold. 

But  I  know  of  cafe,  where  there  is  t  limitation  of  a  copyhold 
in  the  manner  it  is  here,  that  it  has  been  conftrued  to  be 
good. 

As  to  the  indorfement. 

This  is  no  more  than  the  declaration  of  the  truft  of  the  pro- 
fits to  IViUiam  for  Thomas^  and  not  for  payment  of  debts,  or . 
any  other  purpofe. 

I  think  this  rather  turns  againft  the  plaintiff,  becaufe  it 
takes  it  out  of  the  leafon  of  Borafttn^s  cafe  !  For  there  the  tcf- 
tator  had  made  a  computation  that  the  profits  would  clear  his 
debts  by  the  time  his  fon  attained  the  age  of  twenty-one,  and 
therefore  not withftanding  he  died  before  twenty-one,  the  court 
was  of  opinion,  it  ought  to  continue  till  he  might  have  at- 
tained his  age  of  twenty-one. 

But  here  fyilliam  Lovtll  could  not  be  accountable  to  any  heir 
of  Thomas  LtViU^  for  ff^ilh'am  by  the  memorandum  is  exprefsly 
direQcd  to  be  accountable  to  Thomas  only. 

Therefore,  as  this  differs  from  Borafton^s  cafe,  and  as  it  is 
not  upon  the  conftru&ion  of  a  will,  and  as  the  furrender  of 
copyhold  eftates  is  to  have  the  fame  conftruflion  with  feoff- 
ments at  law,  and  other  conveyances,  therefore  I  muft  decree 
for  the  defendant,  the  heir  at  law  of  ffllliam  Lovell^  and  dif- 
mifs  the  bill  of  the  plaintiff,  who  is  the  brother  and  heir  at 
law  of  Thomas^  bat  without  cofts. 

Lunvton  verfus  Lawtonj  December  14,  1743.  Cafe  7, 

TH  £  material  queftion  in  the  caufe  was,  whether  a  fire  A  fire  engme  fe* 
engine  fet  up  for  the  benefit  of  a  colliery  by  a  tenant  for  ^"J  ["/^^{^.^r^lf ' 
life,  (hall  be  confidered  as  perfonal  eftate,  and  go  to  his  exe-  a  tenant  for  lif 
cutor,  or  fixed  to  the  freehold,  and  go  to  a  remainder- man.        ^^'^  be  confide 

ed  as  p'rc  of  hi 
perioiu)  eftatf*, 

i^There  was  evidence  read  for  the  plaintiff,  a  creditor  of  the  and  po  to  thee 
tenant  for  life,  to  prove  that  the  fire  engine  was  wonh,  to  he*^^[^V^^*|5!, 
fold,   three  hundred  and  fifty  -pounds  ;  and  chat  it  is  cuflomary  in  lavcai  of  a 
to  remove  them  ;  and  that  in  building  of  (hcds  for  fecuring  the  <>•<<>*•• 
engine,  they  leave  holes  for  the  ends  of   timber,  to  make  it 
more  commodious  for  removal,  and  that  they  are  very  capable 
of  being  ouried  from  one  place  to  another. 

That 
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That  the  teftator,  the  counfel  for  the  plaintiff  /aid,  wai  dead^ 
greatly  indebted,  and  it  would  be  hard,  when  he^has  been  laying 
out  his  creditors  money  in  ereding  this  engine,  that  they  fhould 
not  have  the  benefit  of  it,  but  that  the  ftrlA  rule  of  law  (hould 
take  place* 

Mr.  ff^lbraham  compared  it  to  the  cafe  of  a  cyder  mill  which 
is  let  in  very  deep  into  the  ground,  and  is  certainly  fixed  to  the 
freehold  i  and  yet  Lord  Chief  Baron  dmyns^  at  the  ailizes  at 
Warcijlir^  upon  an  adion  of  trover  brought  by  the  executor 
againft  the  heir,  was  of  opinion  that  it  was  perfonal  eftate,  and 
direded  the  jury  to  find  for  the  executor. 

Evidence  was  produced  on  the  part  of  the  defendant,  to  (hew 
that  the  engine  cannot  be  removed  without  tearing  up  tbefoil^ 
and  deflroying  the  brick  work,  • 

Mr.  Clark  of  counfel  for  the  defendant  cited  Finch^  fd^  135. 
under  the  head  of  dijlrtfs  :  and  the  cafe  of  IVortli)  Mountagui  v« 
Sir  Janus  Clavtring^  about  two  years  ago  before  Lord  Hardwicii. 

Lord  Chancillor^ 

This  is  a  demand  by  a  creditor  of  Mr.  LawUn^  who  fet  up 
the  fire  engine,  to  have  the  fund  for  payment  of  debts  extended 
as  much  as  poffible. 

It  is  true  the  court  cannot  conftrue  the  fund  for  affets,  fur- 
ther than  the  law  allows,  but  they  will  do  it  to  the  utmoft  they 
can  in  favour  of  creditors. 

This  brings  on  the  queftion  of  the  /ire  engine,  whether  it 
Ihall  be  confidered  as  perfonal  e/late,  and  confequently  applied 
to  the  increafe  of  aflets  for  payment  of  debts. 

Now  it  does  appear  in  evidence,  that  in  its  own  nature  it  is 
a  perfonal  moveable  chattel,  taken  either  in  part^  or  in  grofs, 
before  it  is  put  up. 

But  then  it  has  been  in/ifted,  that  fixing  it  in  order  to  make 
itwork,  is  properly  an  annixation  to  the  freehold. 

The  oU  caicf  go  To  bc  fure,  in  the  old  cafes,  they  go  a  great  way  upon  thi 
a  fieac  way  upon  tf iiff^xtf // M  to  the  freehold,  and  fo  long  zfpzsHinry  the  Se- 
^f«;«^*r^®  venth's  time,  the  courts  of  law  conftrued  even  a  copper  and 
^redbuw, but  f^^^^^^^  j^  y^  part of  the  freehold. 

hiTt  ftlned  thit 

ftria  conAnaioa  of  law,  to  cocourtfB  ttsiBti  for  life  to  do  what  ii  sdnatfieeQi  to  Uis  dbte  doriog 

their  teniu  • 

Sinco 
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Since  that  time,  the  general  ground  the  courts  have  gone 
upon  of  relaxing  this  ftrid  conftrudion  of  law  is,  that  it  is  for 
the  benefk  of  the  pubiick  to  encourage  tenants  for  life,  to  do 
What  ir  advantageous  to  the  eftate  during  their  term. 

What  would  have  been  held  to  be  wafte  in  Henry  the  Se-  ^.^'jn^^xed 
venth's  time,  as  removing  wainfcot  fixed  only  by  fcrews,  and  only  by  faewt, 
marble  chimney  pieces,  is  now  allowed  to  be  done,  •"**  nMrbJechim. 

'   *  Hey  piMcs  it  not 

wafb. 

Coppers  and  all  forts  of  brewing  veflTels,  cannot  pofEbly  be  i andiords  h«v« 
ufcd  without  being  as  much  fixed  asy?r#  engines^  and  in  brew-  no  right  to  retain 
houfes  efpecially,  pipes  muft  be  laid   through  the  walls,  and  b?ewioc  veffelt 
fupported  by  walls;  and  yet,  notwithftanding  this,  as  thcry  againft a ten&ot, 
are  laid  for  the  convenience  of  trade,  landlords  will  not  be  al-  "  ^^  ^^^  '*** 

....  '  tor  the  conveni* 

lowed  to  retain  them*  eace  of  trade. 

This  being  the  general  rule,  confider  how  the  cafe  ftands  as 
to  the  engine,  which  is  now  in  quefiion. 

It  is  faid,  there  are  two  maxims  which  are  flrong  for  the  re- 
mainder-man :  Firftj  That  you  (hall  not  deftroy  the  principal 
thing,  by  taking  away  the  acceflbry  to  it. 

This  IS  very  true  in  general,  but  does  not  hold  in  the  prefent 
cafe,  for  the  walls  are  not  the  principal  thing,  as  they  are  only 
ibeds  to  prevent  any  injui^  that  might  otherwife  happen  to  it. 

Sicrndfyj  It  has  been  faid,  that  it  mud  be  deemed  part  of  the 
efiate,  becaufe  it  cannot  fubfift  without  it. 

How  collieries  formerly  might  be  enjoyed  before  the  invention 
of  engines,  and  therefore  this  is  only  a  queftion  of  mojus  and 
mittuSf  whether  it  is  more  or  lefs  convenient  for  the  colliery. 

There  is  no  doubt  but  the  cafe  would  be  very  clear  [as  be- 
tween landlord  and  tenant,     . 

It  is  true,  the  old  rules  of  law  have  indeed  been  relaxed  chiefiy 
between  landlord  and  tenant,  and  notfo  frequently  between  an 
anceftor  and  heir  at  law,  or  tenant  for  life  and  remainder-man. 

But  even  in  thefe  cafes,  it  does  admit  the  confideration  of 
pubiick  convcniency  for  determining  the  queftion. 

I  think,  even  between  anceftor  and  heir,  it  would  be  very 
hard  that  fucb  things  (hould   go   in  every  inftance  to   the 

heir. 

One 
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One  reafon  that  weighs  with  me  is,  its  being  a  mixed  czfA 
between  enjoying  the  profits  of  the  land,  and  carrying  on  a 
fpecies  of  trade  j  and,  confidering  it  in  this  lights  it  comes 
very  near  the  inftances  in  brewhoufcs,  ^c.  of  furnaces  and 

coppers. 

TliMgh  cyder  u  The  cafe  too  of  a  cyder  mill,  between  the  executor  and  the 
pirt  ofthepro-  heir,  meniioiitd  by  Mr.  ff^Urahamy  is  extremely  ftrong  ;  for 
5Stf  rtfciwSeen  ^**o"gl*  cyder  is  part  of  the  profits  of  the  real  eftate,  yet  it  was 
keia  that  a  cyder  held  by  Lord  Chief  Baron  Comyns^  a  very  able  common  lawyer, 
BUI  is  perfonal  xh2X  the  cyder  mill  was  perfonal  eftate  notwithftanding,  and 
rTdliX^to''  that  it  fhould  go  to  the  executor. 

the  encutor,  and 

not  the  heir.  jj  j^^g  ^^^  jiffg^  it  in  my  opinion,  whether  a  (hed  over  fuch 

an  engine  be  made  of  brick  or  wood,  for  it  is  only  intended  to 
cover  it  from  the  weather  and  other  inconveniencies. 

This  is  not  the  cafe  between  an  anceftor  and  an  heir,  but  an 
intirmediati  cafe,  as  Lord  Hobart  calls  it,  between  a  tenant  for 
life  and  remainder-man. 

BmUetneDtsihall     Which  Way  does  the  reafon  of  the  thing  weigh  moft,  be- 
gototheesera-  |^een  a  tenant  for  life  and  a  remainder-man,  and  the  perfonal 
i^a*inrter^mLi'  reprefentative  of  tenant  for  life,  or  between  an  anceftor  and  his 
thepttbiickbein's  heir,  and  the  perfonal  reprefentative  of  the  anceftor?  Why,  no 
jnierefted  in  the  (Joubt,  in  favour  of  the  former,  and  comes  near  the  cafe  of  a 
and  othe^r  ^aln.  Common  tenant,  where  the  good  of  the  publickis  the  mateVial 
confideration,  which  determines  the  court  to  conftrue  thefe 
things  perfonal  eftate ;  and  is  like  the  cafe  of  tmbUnunU^  which 
(hall  go  to  the  executor,  and  not  to  the  heir  or  remainder- 
man, it  being  for  the  benefit  of  the  kingdom,  which  is  inte- 
refted  in  the  produce  of  corn,  and  other  grain,  and  will  not 
fufier  them  to  go  to  the  heir. 

It  is  very  well  known,  that  little  profit  can  be  made  of  coal- 
mines without  this  engine;  and  tenants  for  lives  would  be  dif- 
couraged  in  ereding  them,  if  theymuft  go  from  their  reprefen- 
tatives  to  a  remote  remainder-man,  when  the  tenant  for  life 
might  poffibly  die  the  next  day  after  the  engine  is  fet  up. 

ReiTons  of  pub.      Thefe  reafons  of  publick  benefit  and  convenience  weigh 
lick  benefit  and  greatly  With  mc,  and  .are  a  principal  ingredient  in  my  prefenC 

convenience  bav# 

Upon  the  whole,  I  think  this  fire  engine  ought  to  be  con- 
fidered  as  part  of  the  perfonal  eftate  of  Mr.  Lawtofij  and  go  to 
the  executor  for  the  increafe  of  afii;ts  ^  and  decreed  according- 

ly. 

DccimbfT 
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Deambtr  17,  1743.    Pitas  and  Demurnrs.  Cafe  8. 

A  Bill  was  brought  to  fet  afide  a  will  for  fraud,  on  fug-  Aplettoabill 
geftion  the  teftaior  was  incapable  of  malcing  it,  by  be-,  ^^^^^^m,^*? 
ing  perpetually  in  liquor,  and  particularly  when  he  executed  fraud,  and  for 
the  will,  and  likewife  for  a  receiver  to  be  appointed.  appomnng  a  t^ 

ceivrr,  allowed 

The  defendant  pleads  the  wHl  was  duly  executed,  and  that  pan,  and  difaif 
it  ought  to  prevail,  till  upon  in  iflue  at  law  it  (hould  be  found  lo^^  u  to  the 
to  be  oiherwife,  and  that,  as  he  was  in  pofieffion  under  the  will,  *^"* 
a  receiver  ought  not  to  be  appointed  till  the  validity  of  the  will 
was  determined. 

Lord  Chancellor, 

The  plea  muft  be  allowed,  for  you  cannot  in  this  court  fet  This  court  can* 
afide  a  will  for  fraud  j  but  as  to  a  receiver,  I  muft  difallow  it,  ° nj  fo/ftlud, 
for  I  wiil  not  tie  up  the  hands  of  the  court,  if  in  the  progrefs  for  the  due  cm-  ; 
of  the  caufe  it  fliould  be  necefiary  to  appoint  a  receiver.  cution  oi  it  is 

'  *^*^  triable  at  law 

only. 

DiCimbit  17,  1743*    JfwiymottSm  Cafe  9* 

A  BUI  was  brought  for  difcovery  of  title  deeds,  and  relief  Where  a  bill 
prayed  likewife.  ^'.^i'^^ 

an  affidavit  muft 

The  defendant  demurred  that  upon  the  plaintiff's  own  (hew-  **5  *"""*!lJ{|*' 
ing  none  of  his  anceftors  have  been  in  pofieffion  for  the  laft  notthed^tia 
40  years,  that  it  was  a  matter  triable  at  law,  and  that  there  hit  cuftody, 
was  no  affidavit  annexed,  that  the  plaintiff  had  not  the  deeds 
in  his  cuftody. 

The  Chancellor  allowed  it  on  the  laft  caufe  upon  the  com- 
mca  courfe  of  the  court,  that  where  a  bill  prays  relief,  as 
well  as  difcovery,  afi  affidavit  muft  be  annexed  that  the  plain- 
has  not  the  deeds  in  his  cuftody. 


TaUH  verfus  Mayj  Dtemhir  17,  1743.  Cafe  xo. 

X HE  bill  was  brought  for  tithes  of  a  mill,  and  a  pleaof  Wheretheowner 
a  mMbis  of  6/.  %d.  for  the  mill,  when  it  was  part  a  corn-  ^ulVnd«  uSt 
,      ,  and  part  a  fulling-mill.  fame  roof  thioka 

proper  totfreft 
twt  mew  wbida,  they  ate  to  be  cooflttcred  wi  two  miUt^  and  to  ^  bill  brought  for  the  tithe,  be  caftaot 
tfauB  «ith  tin  fioM  amtffi* 


^ 


Vm-IH.  .    C  In 


»   .  - 


•  -       • 
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In  lyiQj  the  fulling  wheels  were  taken  away,  and  a  pair  of 
mili-ftoncs  put  in  the  room,  and  has  been  ever  fmce  a  corn- 
mil). 

Mr.  Attorney  General  for  the  plaintiff. 

It  was  anciently  a  fulling-mill,  and  the  corn-mill  and  the 
fulling-mill  is  now  under  the  fame  roof,  and  the  m^dus  cannot 
extend  to  cover  a  new  erefted  mill,  for  as  it  is  altered  to  a 
corn-mill  it  muft  pay  tithe  in  kind. 

Mr.  Hamei  of  the  fame  fide  cited  i  Rolls  Abr%  662.  ^^ulftr. 
312.  I  BrownL  32.  Cro.  Jac.  523,  and  the  cafe  of  Nut  v. 
Chamberlain^  heard  firft  in  the  Exchequer,  and  afterwards  in 
the  Houfe  of  Lords,  where  it  was  determined  that  every  water- 
corn-mill,  mull  pay  corn  as  a  per fonaj  tithe, 

Mr.  Talbdt  of  the  fame  fide  cited  i  Rolls  Air.  656. 

The  counfel  for  the  defendant  infifted  that  the  moJus  covers 
the  mill,  let  che  engine  of  the  infide  confift  of  wheels  or  of 
ftones,  and  therefore  changing  the  working  part  makes  no  va- 
riation, but  the  modus  will  flill  cover  it  as  it  is  a  mill,  though 
of  a  different  kind. 

They  cited  i  Rolls  Ahr.  64.1,  and  2  Injl.  490.  That  addit)g 
new  ftones  to  ancient  mills  will  not  alter  the  modusy  nor  deftroy 
It,  where  the  ftones  are  under  the  fame  roof:  they  <:ite<I 
Caril>*  215. 

.    ^  Lord  Chancellor, 

•       

The  plea  in  this  cafe  muft  be  confidered  both  in  refpefl  to 
the  form  and  fubftance,  and  upon  either  it  cannot  ftand,  for  as 
it  is  not  adidem^  it  is  impolBble  to  know  to  what  it  is  Applicable. 

Here  are  three  mills  charged  by  the  bill  to  be  working  mills: 
The  defendant  pleads  a  modus  to  one  only  called  Birdlep  mill. 

All  of  them  at  prefent  are  ufed  as  corn-mills,  and  therefore 
the  plea  is  quite  uncertain,  if  this  point  could  be  laid-afide, 
which  I  cann9t  do,  confider  it  next  upon  the  fubftaoce. 

I  will  confider  them  as  two  new  corn-mills,  but  under  the 
fame  roof. 

Suppofe  firft  an  ancient  mill  under  a  building  worked  with  one 
wheel,  and  the  owner  under  ^e  fame  roof  thinks  proper  toere^ 
two  new  wheels,  and  two  new  ftones,  I  am  of  opinion  this  is  to 
all  intents  and  purpofes  two  mills,  and  he  cannot  cover  them 
with  the  fame  modus  ;  you  might  as  well  fay  he  might  cre£t  an- 
other mill  upon  the  fame  ftream,  and  call  it  one  mill. 
*  Suppofe 
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Suppofe  two  ancient  mills  in  the  fame  parifh  which  paid  Where  thtrc  are 
tfthes  in  kind,  and  another  miller  who  had  a  fulling-mill  co- ^J^Jm' t!Ic*Smc 
vered  with  z  moiius  {hou]d  turn  it  into  acorn-mill,  it  would  parifh  which  paid 
prejudice  the  parfon  in  the  other  mills,  as  the  new  created  one  *"^"»  """^  *"®* 
would  diminifli  the  trade  of  thof|^  mills,  and  the  parfon  fufFer-  hadafuUmg- 
ing  by  thofe  means  ought  to' be  recompenfed  by  the  payment  of  mill  covered  with 
tithe  for  the  mill  fo  converted.  I'^rlVZl'^ 

*  It  into  a  corn- 

mill,  the  mill  fo  converted  ihall  pay  tithe* 

The  reafon  the  cafes  go  upon,  why  a  modus  is  deftroyed  where 
two  ftones  are  ereded^inftead  of  one,  is,  beciau(e  the  miller  can 
grind  a  double  quantity. 

ConCder  it  in  another  light,  formerly  there  were  two  ful-  where  two  ful- 
ling-mills, and  a  corn-mill  under  the  fame  roof,  and  the  ful-  corn-m»u  were 
ling-mills  now  turned  into  two  new  corn-mills,  this  is  juft  the  under  the  fame 
fame  thing  as  if  he  had  erefted  two  new  mills.  I'^l?  ""^  *^« 

0  luUing-mills  are 

turned  into  two  new  corn-icili^y  they  are  become  two  new  milla 

The  fulling-mills  can  only  pay  a  perfonal  tithe,  becaufe  it  a  falling. mill 
is  only  in  the  nature  of  a  trade,  but  where  there  are   corn- ^^^^^j"^,^^^"^^^ 
mills,  each  is  to  pay  a  tenth  di(b.  pays  only  a  per- 

fonal  time. 

In  this  cafe,  thus  much  muft  be  (hewn,  that  there  was  a 
cuftom  in  this  parifh  for  fulling-niills  to  pay  tithes,  or  other- 
^ife  they  do  not  properly  pay  them. 

The  only  colourable  thing  is,  it  was  an  ancient  modus  for 
the  land,  and  that  the  mill  is  but  an  accidental  quality. 

But  it  is  not  pleaded  for  the  land  ooly^  but  as  a  conjun£l 
m9du5  both  for  land  and  mill  too,  and  theiefore  let  the  plea  be 
over-ruled. 

The  laft  Seal  iefon  Chrljimas  1743.  Cafe  11, 

WITH  regard  to  taking  exceptions  to  anfwers,  I  haveif  inAfiVfci^/w^i 
laid  down  this  rule  to  myfelf,  that  if  an  anfwer  comes  t«^»*n  anfwcc 
in,  in  Michaelmas  term,  and  the  plaintiff  does  not  take  excep-  thr^ain'tiff^doet 
tions  within  eight  days  q{  Hilary  term,  upon  applying  to  the  not  take  excep- 
court,  he  is  of  courfc  intitled  to  take  exceptions,  provided  he '^^"^' ^^^^"^^^^^^ 
does  it  within  two  terms,  the  term  in  which  he  moves  it  in-  term  after,  yet 
clufive;-  and  if  he  negle^s  to  do  it  then,  the  court  will  not «"  •FP'y»°s «« 
give  leave  but  upon  particular  circunlftanccs.  t'l'^xTio  uke 

exceptions,  ?«"«-. 
Tided  he  docf  it  within  two  termi,  the  term  in  which  he  movei  inslufive. 

C  2  Bond 
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Cafe  12.     Bondwttfus  Simmons^  January\2i^  *743-  ^^ong  the  pitltions  in 

caufes. 

So  much  of  •      rr^  H  E  defendant  was  executor  under  the  will  of  a  perfon, 

dJ^^^p"     J-     "^^^   ^^^   '^^^   *   ^^^^^^   °^    *^^   hundred   pounds   to 
ment  of  the  rum  Nlrs.  Boffd  before  her  marriage  with  theplaintifF,  the  huiband 
ofiftt/.  i5*.7<'«  notwiihftanding  he  had  received  at  different  tini's  ac  leatt  two 
!J the  huitand'    ^^^o^f^^d  pounds  ffom  other  parts  of  his  wife's  fortune,  n  vcr 
mod  be  aifcbarg- could  be  prevailed  upon  to  make  any  fettlement  or  provifion  for 
ei.and  ^^^^  the  wife  ;  upon  which  the  defendant,  the  uncle  of  Mrs.  Bond^ 
to\heucuiS)n«.'^f"'^^  ^  pay" the  legacy  into  his  hands;  and  the  hufband, 
about  the  year   17349  brought  a  bill  for  the  legacy  :    The 
court  referred  it  to  a  Mafter  to  receive  propofals  from  the  huf- 
band  for  a  provifion  for  the  wife  ;  the  Maflcr  certified  the  huf- 
band  had  never  laid  any  propofals  before  him;  upon  which,  on 
the  petition  of  the  defendant  to  be  eafed  of  the  burden  of  this 
demand,  the  court  on  his  offering  to  pay  in  the  money,  di« 
rcAed  the  Accountant  General  to  lay  itout  in  South-fea  an- 
nuities for  the  benefit  of  the  hufband  and  wife,  fubjed  to  the 
further  diredions  of  the  court. 

The  dividends  and  produce  of  the  annuities  amounting  now 
lo  122 /•  15  i.  ']d.  the  hufband  being  dead,  his  executor  infift- 
ed,  that  though  it  was  a  cbofe  in  aSiion  of  the  wife's,  yet  by  the 
decree,  and  the  order  on  the  Accountant  General  to  lay  it  out 
as  aforefaid,  the  property  vcfted  in  the  hufband,  and  he  was 
intitled  to  the  principal,  and  likewife  to  the  interefl  made  of 
the  annuities,  in  confideration  of  his  maintaining  his  wife  ia 
the  mean  time* 

Upon  a  petition  to  the  Mafter  of  the  Rotts^  he  was  of  opinion 
for  the  wife  as  to  the  principal,  but  thought  the  reprefentaiive 
of  the  hu(band  intitled  to  the  dividends,  and  ordered  it  ac- 
cordingly. 

It  came  on  now  before  the  Chancellor  in  nature  of  an  ap- 
peal from  the  order  of  the  Mafter  of  the  Rollsy  in  which  the 
plaintiff  ^^r^tfr^/  Bond  preferred  her  petition  to  the  Lord 
Chancellor,  praying  that  fo  much  of  the  order  of  the  29th  of 
November  1 743,  as  directs  the  payment  of  the  fum  of  122/. 
15X.  'jd.  to  John  Bondj  may  be  difcharged,  and  that  the  fame 
may  be  paid  to  the  petitioner. 

Lord  Chancellor, 

IM  the  fcrcy  If  this  five  hundred  pounds  had  been  the  only  portion  of  the 
i^^f'*?!^  wife,  I  fhould  have  been  of  opinion  the  hufband  in  his  life- 
wife^tbekuiband  time  would  have  been  intitled  to  the  intereft  for  her  mainte- 
woaid  have  been  nance,  but  the  wife  has  brought  him  a  confiderable  portion 
ia^we.fwthi  i>^^^<lc^'^o  'cfs  ^han  two  thoufand  pounds,  as  appears  by  affida- 
■itmteiiaiite.      viti.  The 


in  the  Time  of  Lord  Chancellor  Hardwickb*  at 

The  hufband  has  ufcd  her  fo  hardly,  that  he  has  left  her 
n^'Ci.in  r  buc  only  her  own  freehold  eftate,  which  he  could  not 
c!-oar  her  of, 

■ 

.Sunpofe  at  law  aliufband  had  recovered  a  judgment  for  a  Where  a hufttad 
d-Lt  of  the  wife,  and  had  died  before  execution,  ihe  wife  ^^^'J^^*  J^J*^^" 
woL'id  have  been  incided,  and  not  the  hufband's  executor.      w.f«*s  deuc,  and 

dies  before  eie^ 

Hire  the  hufband  was  fo  obftinate  he  would  not  perform  incided,  and  not 
th^  t^trms  of  the  decree  by  making  a  fcttlement,  fo  that  upon  bis  executor. 
applicacion  to  the   court  chey  ordered   the   money  to  be  put 
out  by  the  truftees  for  the  benefit  of  the  hufband   and   wife, 
fuDJet^  to  the  further  order  of  the  court,  without   faying  any 
thing  of  the  application  of  this  money. 

Suppofe  where  a  hufband   has  received  a  great  part  of  a  J^^'"*^"^^*"'* 

•r  t  •  J  1  r       II  •  J     u      1.     r    bas  received  a 

wife  s  portion,  and  only  a  Imall   part  remams,  and  the  hui-  great  part  of  a 
band  is  fo  perverfe  he  will  not  make  a  competent  fettlement  wife's  portion, 
on  the  wife,  the  court  will  not  only  ftop  the  payment  of  the  ^^ke'^i^^^tdct 
refidue  of  her  fortune  to  the  hufband,  but  will  even  prevent  ment,  the  court 
his  receiving  the  interefl  of  that  refidue,  that  it  may  accumu-  will  not  only  flop 
late  for  the  benefit  of  the  wife,  unlefs  he  is  ftarving  for  want  ihcSIl^"ofher 

of  nttaintenance.  forrune  ro  him, 

but  will  prevent 
*•        #•     i_     1-    /L        .his  receiving  the 

The  direAion  here  was  not  for  the  benefit  of  the  hufband,  ir.rereftof  that 
or  to  alter  the  right  and  property  of  the  parties,  but  only  to  '<f»<i«e»  that  it 

iTiJv  accuinuiatfi 

ea/e  the  executor  of  the  burden,  and  ordering  the  Accountant  for  her  benefit, 
Gene/al  to  Uy  it  out  in  this  manner  was  to  fecure  it  againfl 
the  hufband,  fubjed  to  the  further  order  of  the  court. 

Lord  Cbaiuilkr  direded  that  fo  much  of  the  order  of  the 
29th  of  Nwimber  as  directs  the  payment  of  the  fum  of  122/. 
151.  T  d.  CO  ^0i&ff  iS^ff^,  may  be  difcharged,  and  the  fame  be 
paid  to  the  petitioner. 

C^uUin  verfus  Whiti^  January  26,  1743*  Cafe  13. 

0 

Lord  Chancellor, 

EVERY  common  trefpafs  is  not  a  foundation  for  an  in-  ™'  ^^"'^  ^'^^ 
...  '  ..  1  1  n.*t  grant  jH  in* 

jundion  in  this  court,  where  it  is  only  contmgent  and  ju.tct  on  to  re- 

temporary  ;  but  if  it  continues  fo  long  as  to  become  a  nufaiice,  •♦•*«»  -  icUun 

ia  fuch  a  cafe  the  court  will  interfere  and  grant  an  injunction  ['^,"^^^^^^7/^^^^^^^^ 

to  reilraio  the  perfon  from  committing  it.  it  is  lempLrjry 

only  ;  olhrrw:le, 
wbeic  it bu  continued  To  long  as  to  become  a  riUl'a.cc. 

.     C3  '       madlxtufi 


22  CASES  Argued  and  *Determmcd 


Cafe  14.  Woodhoufe  vtrfus  HoJkinSy  January  3T,  1743. 

L«rd  Hardwickt  O  IR  John  Ho/kins  by  will,  dated  the  3d  of  September ^  l6g^^ 
of  opinion  thif  j^  devifcd  bis  lands,  after  the  death  of  his  wife  and  a  truft- 
clfl  tTwouid  in- ^^''"^  ^^  lOCO  ycars,  to  his  fon  Bennet  Hojkins  for  99  years, 
duce  the  court  10  if  he  ihould  fo  long  live,  without  impeachment  of  wafle,  re- 
drcrec  a  troftce  niajnder  to  two  iruftees  and  their  heirs  during  the  life  of  his 
fCfove?y,  and  ^^^  Bennet  to  preferve  contingent  remainders,  remainder  tq 
difmiffrd  the  bill  the  firfl  and  other  fons  of  Bennet  in  tail  male,  remainder  to 
t'c^.^^'s  a Vnft  fi^H'^fo^^  Hojhtns  his  fecond  fon  for  99  years,  if  he  (hould  fo 
the  heir  at  law  of  long  live,  remainder  to  the  fame  truftees  and  their  heirs  dur- 
the  furviving  jng  thc  life  of  Hungerford  Hojkins  to  preferve  contingent  re- 
pel h«  to  [om  niaindcrs,  remainder  to  his  firft  and  every  other  fons,  re- 
mainder to  his  other  fons  in  like  manner,  remainder  to  Sir 
John  HoJkins*%  daughters,  remainder  to  the  teftator's  heirs. 

There  was  a  power  for  the  fons,  when  in  pofTefBon,  to 
make  jointures  and  leaies,  except  as  to  partic4jlar  lands,  and 
another  power  for  Bennet  and  the  other  fons  within  two  years 
after  being  in  pofieflion,  and  having  a  fon  of  the  age  of  18^ 
to  revoke  all  and  every  the  former  ufes,  and  to  limit  new 
lifes,  fo  that  the  premifles  be  limited  to  the  heirs  male  of  the 
fons  in  the  fame  manner  as  thefe  limitations,  and  to  fettle 
fuch  like  power  of  revocation. 

Sir  John  Hojkins  died. 

Bennet  Hojkins  his  eldeft  fon  died  without  iflue. 

Hungerford  Hojkins  thc  fecond  fon,  now  Sir  Hunger f^r^ 
HoJkinSy  married,  and  has  a  fon  Chandos  Hojkins^  now  above  21^ 

Sir  Hungerford  and  his  fon  became  indebted  by  bonds  to 
creditors,  and  made  alignments  of  the  fettled  eftate*in  truft 
for  creditors,  and  agreed  to  fufFer  a  common  recovery  to  make 
the  aflignment  and  provifion  for  |he  creditors  cfFedtual. 

The  bill  is  brought  by  the  creditors  againft  Sir  Hungerford 
Hojkins  and  his  fon  Charidos^  apd  againft  Thomas  Hojkins  (the 
fifth  fon  oiSMfohn  Hojkins)  all  thc  other  fons,  who  had  in- 
termediate remainders  as  before,  being  dead  without  iifue,  and 
againft  the  defendant  Mrs.  4nn  Berrington  the  heir  of  the  fur- 
viving trufiee,  to  preferve  contingent  remainders,  in  order  to 
compel  her  to  join  in  a  common  recovery,  and  that  the  plain- 
tiffs might  have  an  effe£lual  fecurity  and  fatisfa£tion  for  their 
^cbt^,  I 


in  the  Timfe  of  LoJr<f  Chanccllbr  Hard'wicke. 


Mr.  Attorney  General  for  the  plaintiffs,- 

Thei^  arc  two  general  queftions ;  The  firfl:  as  to  the  com- 
pelling the  defendant  Mrs.  Berrington  the  truftee  to  join  in  a 
conveyance  to  make  a  tenant  to  the  pracipe^  in  order  to  fuf- 
fer  a  recovery. 

Secondly,  As  to  the  power  of  revocation,  Whether  that  be 
not  a  perpetuity,  and  void  ? 

Mrs.  BerringUn  is  a  truftee  for  the  fon  of  Sir  Hunger  ford 
H^Jkins^  who  is  tenant  in  tail  vefted,  and  if  (he  had  joined 
voluntarily,  it  would  not  have  been  a  breach  of  truft;  and 
for  this  purpofe  cited  2  Vtrn.  754. 

Mr.  H^lbrabam  of  the  fame  fide  cited  |  Wms.  358.  Eq.  Caf. 
Mr.  386.  Fcley  verfus  H^innington^  decreed  by  Lord  MaccUs- 
JUld^  that  the  truftees  to  preferve  contingent  remainders  ihould 
join. 

Lord  Chancellor  faid  he  was  of  counfel  in  the  cafe,  and  It 
was  to  make  a  marriage- fettlement,  and  fo  to  continue  the 
ufes  in  efFed  of  the  old  fettlement,  and  after  the  ufes  of  the 
new  married  fettlement  were  ferved,  it  went  to  the  old  ufes. 

Mr.  BidJulpb  for  Mr.  Thomas  Hofkim  the  remainder-man, 
faid,  there  was  no  precedent  where  a  court  of  equity  have 
decreed  the  truftees  to  preferve  contingent  remainders  to  join  in 
deflroying  remainders,  unlefs  to  make  a  new  fettlement,  as  in 
Whmingt^tfs  cafe,  but  here  the  prayer  is  to  fell  and  alienate 
the  eftate,  and  the  debts  are  recited  in  the  articles  to  be  the 
debts  of  the  father,  and  for  which  the  fon  is  only  fecurity. 

Mr.  Attorney  General  in  reply  faid,  the  fon  is  fo  far  owner 
of  the  eftate  as  that  he  may  levy  a  fine,  which  will  create  a 
bafe  fee,  and  bind  fo  long  as  iflue  of  him  (hall  exifl-,  and 
may  raife  money  though  not  fo  conveniently,  and  upon  fuch 
cafy  terms,  as  if  the  whole  were  in  his  power. 

'.: 
As  to  the  debts  being  the  father's,  the  fon  is  equally  bound, 
and  in  refpe£t  to  the  obligee  he  is  as  much  a  debtor  as  the 
fixbtr^  and  cited  i  P.  fVms.  536. 


n 


I 


« 


I 
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Lord  Chancellor, 

Where  the  intent  If  this  had  turned  upon  the  power,  I  (hould  not  have*''- 
of  the  owner  of  mined  it  now,  but  in  a  more  foiemn  manner )  but  as  there  is 
to  Kef*iie^e  *  previous  queftion  as  to  compelling  the  truftees  to  join  in  a 
limitations  be  common  recovery,  the  other  point  is  not  now  necefTary  to 
htsmadeof  it  tt  jetcfniine,  y«t  io  much  may  be  drawn  from  the  power,  as 
the'coort  wHi  ^^Y  ^^^  ^^^  intent  of  Sir  Jabn  Ho/kins  tc»preferve  the  limi- 
effieaatte  this  tation  he  bad  made  as  far  as  poffible,  and  this  indent  the  court 
intent,  where  the  cffcftuatcs  whcre  the  ufes  arc  executory,  as  where  Lord  CoW" 

w€$  are  cxecu-  *-     n    i        n.  c  •  •!  i. 

tery.  p^  directed  truftees  to  preierve  contingent  remainders  to  be 

inferted  in  the  cafe  of  Sir  "Jebn  Maynard^%  will. 

It  is  agreed  there  it  no  precedent  where  the  court  have  de- 
creed in  fuch  cafes  the  truftees  to  join  ;  and  I  am  of  opinion, 
this  is  not  fuch  a  cafe,  where  the  court  ought  to  decree  it. 

The  court  wouia      fruftees  of  this  kind  are  called  Honorary  Truftees,  and 

not  declare.  wn«-  .  /»    ,   ,  r  .  .      '  .     , 

ther the tniftees  intrufted  by  parties  to  preierve  the  contingent  remainders; 
ioining  would  byt  I  will  not  fay,  if  the  truftee  who  is  appointed  (hould  join, 
^^''mJke'' fa'fii^  it  would  be  fuch  a  breach  of  truft,  as  this  court  would  de- 
faaionforfuchacree  a  fatisfadion. 

bfctcb  of  truft. 

Making  the  fa-  The  reafon  of  making  the  father  a  tenant  for  99  years,  is, 
ther  tenant  for  j^  order  to  prcfcrve  the  eftate  5  it  may  likewife  be  the  defign 
©ryvrnghSmSeof  f"ch  fettlcments  to  prevent  the  father's  influence  over  tho 
freehold,  it  to  fon  whcn  of  age,  if  the  father  was  feifed  of  the  freehold,  to 
prevent  hit  hav-  gj  ^^  fon  to  dcftroy  thc  fcttlemeut. 

ing  fuch  an  in-    o  * 

fluence  over  the 

ftlo'd^w  him?n     Here  the  intention  \\  to  pay  the  debts  of  the  father. 

to   deftroy   the 

icttkmpac  The  objeSion  is,  the  truftee  is  truftee  for  the  firft  tenant 

in  tail,  and  that  when  the  tenant  in  tail  is  feifed  of  the  free* 
bold,  then  he  has  a  power  to  bar,  and  not  before* 

As  to  the  cafes  there  are  hut  few ;  Mr.  WinningtQrC%  went 
upon  the  reafons  before  mentioned,  for  the  letting  in  the  join- 
ture, and  a  provifion  for  younger  children,  which  was  ftill 
carrying  it  on  in  the  family. 

The  argument  made  ufe  of  by  the  plaintifTs  counfel  was, 
that  here  it  is  prayed  to  execute  the  truft  of  articles,  and  to 
be  fure,  it  is  true,  but  this  court  is  not  to  decree  every  truft 
created  by  the  parties ;  and  though,  as  has  been  faid  before^ 
the  court  might  not  condemn  the  truftee  if  he  confented  ;  yet 
it  does  not  follow  that  the  court  will  compel  the  truftee,  and 
I  think  tbU  the  veiy  cafe  which  was  intended  to  be  prevented 

by 
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by  the  truft,  wherefore  the  bill  muft  be  difmifTed.  Tewnfeni 
verfus  Lawion^  2  P.  ff^ms.  379,  mentioned  by  Lord  Hardwicki 
in  fupport  of  his  opinion.  * 

WM  verfus  Litcot^  Fthurary  7,  1743.  Cafe  5. 

A  Bill  was  brought  againft  feveral  perfont^  and  the  heir  at  OnabiUbrooght 
law,  to  eftablMh  a  will ;  the  heir  at  law  makes  a  default,  to  eftabUih  a  witi 

againft  an  heir  ac 
law,  the  court. 

Lord  Chancellor,  notwithfbnding 

he  made  default^ 

I  have  fome  doubt»  whether  I  ought  not  to  Hear  proofs  of  proofs  of  \x%o 
the  will's  being  duly  proved,  before  I  can  declare  it  well  proved,  Reread,  and  faid 
notwithftanding  the  defendant,  the  heir^    has  made  default;  ^^  J^^^^l^.^ 
though  in  common  cafes  the  plaintiffs  are  intitled  to  a  decree  wdl  profcd. 
according  to  the  prayer  of  their  bill,  without  reading  any  evi- 
dence, jtt  he  thought  he  could  not  regularly  declare  the  will 
well  proved,  tmlefs  he  read  to  the  proof  of  it. 

The  regifler  could  not  recoiled  any  cafe  where  this  was  the 
pradice  of  the  court,  but  Lord  Chancellorthinking  it  neceflary, 
ordered  the  proofs  of  the  will  to  be  read. 


*  On  flurriasey  laadt  are  fettled  to  A.  for  99  years,  if  he  fo  long  live,  ftmainder  to 
B.  afld  liis  han  daring  the  life  of  A,  to  fupport  cootinient  remainders,  remainder  to 
the  firft  and  every  other  foo  of  ^.  A,  has  two  fens,  C.  and  D,  A*  the  fitther. having 
nortgafB^  the  premiiies,  he  and  hia  fon  covenant  to  fofhr  a  recovery,  and  to  procure 
B,  the  tmHee  to  join :  B,  the  tmfiee  by  anfwer,  Tubmits  to  the  court :  The  covrt  wilji 
not  compel  the  tmllee  to  join,  onlefs  D.  the  fecond  Iba  of  the  marriage  will  confcnt, 
Tnoafkad  fcrfo«  Lswt^,  2  P,  fFmu  379* 
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Cafe  16.        February  i^  ^743»   John  Norr is  an  infant ^   Ann'^ 

Norrisy  John  Monk^  Elizabeth  Li  Leve^  and  r  Plaintiffs, 
others^  ■  —  J 

IfahellaLeNiViy  Splnfier^  Edward  Li  Neve ^  BfqC\ 
Petri  Le  Neve^  Gint,  fon  and  heir  of  Henrietta  I 
Li  Nevey  deceafed^  Edward  Matthew  Grave^  Gent.  \ 
and  Ann  his  wife^  the  daughter  and  heir  cf  Ann  \t\  c    j 
Rogers  deceafed^  formerly  Ann  Le  Neve^    which  f  * 

faid  Ifabilla^  Henrietta^  and  Ann  Rogers^  were 
the  daughters  and  co-heirs  of  Olivir  Neve^  other ^ 
wife  Li  Nevij  Efj-,  deceafedy         ■ 

Lord  BacoM*t  ^LI V ER  Li  NiVi^  of  Great  Wstchingham^  in  the  county  of 
^^«  ■'" '.^^P<:<^  JVi?r/?/if,  Efq;  being  feifed  in  fee  of  divers  manors,  lands, 

luring ^ne'^IT*'*  ^^'  '"  Norfolk y  Surry^  Middlefex  and  London^  of  the  yearly  value 
been  drpmed  of  1500/.  and  having  no  child,  and  a  great  defire  to  continue 
from  fince  the  j^jj  gftatc  in  his  name  and  blood,  did  propof<;  to  fettle  iht  fame 
the  court  was '  upon  OUvir  Li  Neve^  then  an  infant  of  (en  years  of  age  (father 
of  opinion  that    of  the  defendant  Ifabella^  and   grandfather   of  the  defendant 

who  now  Applied  ^^'^^  ^'  ^'^^'^  ^"^  -'"^  Grave)  and  upon  Peter  de  Neve  his 
for  leave  to  bring  bother,  alfo  an  infant  of  twelve  years  of  age,  and  Francis  dc 
lucb  a  bill,  had   i^gyg   and  their  iflue. 

not  brought 
them  reives  with- 
in thofe  tuifi.         Old  Oliver  Le  Neve  had  been  long  acquainted  with  one  %A« 

"^t^^f^^'^  Norris   ai)arrifter  at  law,  refiding  in  the  county  of  Norfolk^ 

(great  grandfather  of  the  plaintiff  John  Norris)  who  had  beea 
ills  (landing  counfet  for  many  years,  and  had  the  fole  direction 
of  his  a^irs,  and  Oliver  ititirely  relied  on  his  (kill  and  inte- 
grity in  preparing  fuch  fettlement. 

On  the  7th  and  8th,  of  February  1674,  old  Oliver  Le  NiVi  did 
by  leafe  and  releafe  (in  confideration  of  the  natural  love  and 
affedion  he  bore  to  Olivir  NiVi,  Pitir  Neve^  and  Francis 
Neve^  being  his  coufins  and  of  his  name  and  blood,  and  for 
making  providon  for  payment  of  his  debts  and  legacies,  as  he 
fhould  by  his  lad  will  appoint)  convey  and  limit  the  faid 
manors,  lands,  ^c. 

To  the  ufe  of  himfelf  for  life,  without  impeachment  of 
wafte. 

To  the  ufc  of  Elizabeth  his  wife  for  life,  as  to  part. 

#  

Remainder 
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Remainder,  as  to  the  whole^  tp  his  cojuCn  Olivir  Niv$  for 
199  years,  if  he  fo  long  live. 

Remainder  to  truftees  to  prcfervc  contingent  remainders,  re- 
mainder to  his  firft  and  other  Tons  in  tail  male,  remainder  in 
like  manner  to  Peter  Neve^  and  Francis  Neve,  and  to  their  firft 
and  other  foos  in  tail  male. 

Remainder  to  the  right  heirs  of  the/aid  OWytv  the  grantor. 

In  the  indenture  was  a  provifo  that  it  fhould  be  lawful  for 
$ld  Olivir  hy  \i\s  will,  to  limit  all  the  faid  eftates,  after  his 
own  death,  to  any  perfon  for  any  term  of  years,  in  order  tp 
raife  money  for  the  payment  of  his  debts  and  legacies. 

And  on  the  gth  oi  February  1674,  he  made  his  will,  and 
tiiereby  in,purfuance  of  the  faid  power  devifed  unto  John  Norris 
all  the  faid  eftate  for  the  term  of  ten  years,  to  commence  after 
the  death  of  the  teftator  upon  truft,  tnat  the  rents  and  profits 
thereof  (hould  be  applied  in  payment  of  his  debts,  legacies, 
and  funeral  expences,  and  after  payment  thereof,  the  furplus 
fo  Oliver  Neve  the  infant,  if  then  living;  or  in  cafe  of  bis 
death  to  Peter^  if  then  living ;  and  in  cafe  of  his  death  to 
Francis^  if  then  living,  his  executors,  adminiftrators  and  af- 
jfigns,  and  mzde  John  Norris  executor  of  his  will,  and  gave  him 
a  legacy  of  ^00/, 

Old  OIkfer  Li  Neve  by  a  codicil  dated  the  17th  of  January 
167$,  willed  that  all  houfes  and  lands  purchafed  by  him  fince 
ibc  making  his  will,  (hould  go  to  the  f^me  ufes,  and  for  the 
fame  eftate,  as  were  limited  by  his  will. 

Some  fjsw  days  after  making  the  codicil,  old  Oliver  died 
without  ifliie,  and  John  Norris  proved  the  will,  and  entered 
upon  the  eftates  devifed  to  him  in  truft  as  aforefaid. 

On  the  3d  of  Jprily  1679,  old  John  Norris  wrote  a  letter  to 
Frasuis  Nev09  father  pJF  Oliver  the  infant,  **  Declaring  a  great 
^  concern  for  the  .fafety  of  the  will,  and  that  he  would  not 
**  truft  the  fame  out  of  his  hands,  till  he  came  to  London^ 
f*  whic  hhe  intended  foon  to  do  for  the  proving  it  in  Chancery, 
f*  and  that  he  (hould  be  affiftful  to  do  therein  for  its  beft  fe- 
*^  curity  tp  all  intents,  and  aflfured  the  faid  Francis^  he  (hould, 
^^  to  his  beft  judgment,  endeavour  to  have  the  intent  of  his 
^*  teftator  performed  for  all  it's  purpofes,  fo  far  as  laid  in  him  ; 
<^  the  truft  thereof  being  committed  to  him  fo  wholly,  which 
ff  he  faid  obliged  all  his  care  and  (kill  therein,  which  he  de« 
S*^  cUicd  be  was  not  a  little  folicitous  to  e(Fe£k  to  his  utmoft, 
f^  a)fM}  iq  ifl^iich  he  was  ready  to  comply,  with  the  beft  ad- 
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^*  vice  he  could  take,  to  fecure  the  ends  the  teftator  dedgned 
"  by  his  will. 

On  the  ad  of  Avgufl  1769,  old  ^An  Norris  agrees  with 
John  Ntvi  of  London,  blackfmith,  the  heir  of  the  teftator,  for 
the  purchafe  of  the  reverfion  in  in  fee,  after  all  the  interme- 
diate eftates  were  fpent,  for  thirty  pounds,  and  by  leafe  and 
releafe  of  the  ift  and  2d  of  Juguft^  ^^799  ^^^  blackfmith  coh- 
veys  to  John  Norris  and  his  heirs  all  the  faid  eftate,  late  be- 
longing to  the  faid  teftator. 

On  the  23d  of  O^lober^  '679>  *  bill  in  Chancery  was  exhi- 
bited by  the  faid  Oliver  Neive  an  infant  by  his  guardian,  and 
old  John  Norris  againft  EUzabitb  NiVi  (the  teftator's  widow) 
and  the  blackfmich  as  heir  at  law  to  the  teftator,  fetting  forth 
the  fettlement,  bill  and  codicil,  praying  that  the  defendant3 
might  fet  forth  what  right  they  claimed  in  the  faid  premifteSt 
and  that  the  plaintiffs  might  examine  witnefles,  and  that  their 
teftimony  might  be  prcferved. 

In  December  following  the  blackfmith's  anfwer  was  put  in, 
by  which  he  infifted  he  was  heir  at  law  of  Oliver  the  teftator, 
and  faid  that  he  had  been  informed  that  the  faid  Oliver  had  ia* 
tailed  part  of  his  eftate,  but  that  he  had  never  feen  the  faid 
fettlement  or  will,  and  in  the  anfwer  he  neither  took  notice  of 
old  John  Norris^  having  purchafcd  the  reverfion  of  him,  nor 
did  he  claim  the  faid  reverfion, 

Elizabeth  Neve  (the  widow  of  Oliver)  in  January  following 
put  in  her  anfwer,  infifted  on  her  eftate  for  life,  and  faid  (he 
had  no  knowledge  whatever  of  John  New  the  blackfmith. 

In  the  month  of  January  1679,'  the  witnefles  to  prove  the 
fettlement  were  examined,  to  preferve  their  teftimony. 

The  father  of  young  Oliver  died  in  November  1681. 

And  in  June  1683,  young  Oliver  having  attained  his  age  of 
21,  old  John  Norris  fettled  all  accounts  with  him,  and  at  his 
requeft  agreed  to  aifign  to  him  the  remainder  of  the  10  years 
term  (of  which  five  years  were  then  to  come)  and  to  put  him 
into  pofleflion  of  the  eftate  upon  a  releafe  of  thefe  rents,  (^c. 
and  of  the  trufts  wherewith  old  John  Norris  ftood  charged  by 
the  fetdement,  and  w>ll,  and  fuch  affignment  and  release  were 
executed  accordingly  on  the  2d  of  O^oier^  1683. 

Soon  after  this  a  difpute  arofe  between  young  Oliver  Nevi^ 
and  old  John  Norris^,  about  the  ttfftator's  leafehold  eftate  ;  and 
in  Ea^er  term  1684,  young  Oliver  Nevi  &lc%  a  bill  againft  old 
Jojfn  Norris^  and  therein  charges  that  the  faid  John  Norris  had 
renewed  fcveral  Icafes,  and  that  he  had  pofl'efted  all  the  deeds. 
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6fr.  relating  to  teftator's  real  and  perfonal  eftate,  and  prayed 
that  the  faid  y^ibr  N^rris  might  convey  to  him  the  faid  Oliver^ 
all  the  faid  freehold  eftate,  as  alfo  the  feveral  terms,  ^c,  of  old 
Oliver  Li  Nevi^  of,  or  in  any  manor,  lands,  ^c.  wherein  he 
was  any  ways  intitled  to  at  the  time  of  his  death,  and  Jinct 
€9mi  in  any  nummr  9r  iy  any  mions  to  the  faid  John  Norris,  or  to 
bis  uft  or  bimfit. 

Old  Jobn  Norris  put  in  an  anfwer  the  22d  of  Jufyj  1684* 
and  thereby  admitted  that  he  drew  and  advifed  the  fettlement, 
will,  and  codicil,  and  that  Oliver^  the  maker  thereof,  was 
governed  by  his  advice  in  the  conduA  of  this  affair,  and  that 
he  bad  been  executor  of  all  the  wills  by  him  made  for  twenty 
years  before  his  death,  faid  that  he  had  delivered  up  all  the 
deeds  and  writings  belonging  to  the  teftator's  eftates,  but  yet 
took  no  notice  of  the  purchafe  he  had  made  of  the  blackfmith, 
akbougb  be  was  required  by  tbi  faid  bill  to  ftt^fertb  all  intertji 
wbUb  bad  eomi  to  bim  in  any  manner ^  as  well  leafehold  as  free" 
bold^  in  order  to  affign  tbe  fame  to  young  Oliver  Neve  the  plain** 
tiff. 

No  further  proceedings  were  had  on  that  bill,  but  Oliver 
Neve  and  Jobn  Norris  compromifed  the  matter  between  them, 
and  fourteen  years  afterwards,  on  the  lOiYi  oi  Jugufi^  1698, 
old  ^obn  Norris  afEgned  the  faid  leafehold  premifles  to  two 
perfons  for  the  remainder  of  the  term,  which  perfona  declared 
themfclves  truftees  for  Oliver  Neve  the  younger. 

Mi^  the  ift,  1688.  In  purfuance  of  an  agreement  with 
Peter  Le  Neve  (the  elder  brother  of  Oliver j  and  who'  was  next 
in  remainder  after  him,  with  a  limitation  to  the  ifltie  male  of 
his  body)  the  blackfmith  for  ten  pounds  conveyed  his  rever- 
ftonary  intereft  co  the  faid  Peter  Neve  and  his  heirs,  and  died 
in  Augujl  following. 

On  the  i£tof  Augujlj  1701,  old  John  Norris  died,  having 
firft  made  his  will,  whereby  he  devifcd  the  reverfioii  he  pur- 
chafed  of  the  blackCmith   to  his  etdeft  fon  Jobn  (the  prefent' 
plaintiflPs  grandfather)  for  life,    with  remainder  to  his  firft 
and  other  fons  in  tail  male,  with  remainders  over. 

On  the  7th  of  December^  »7o8,  Francis  Neve,  the  third  and 
laft  perfon  in  the  entail  under  old  Oliver  Neve's  fettlemenc, 
died  without  iflue. 

In  1709  young  Oliver  Neve  being  in  pofleflion  of  th^  eflates, 
and  having  but  one  fon  living,  an  infant  of  (b  infirm  a  ftate 
of  health,  that  it  was  apprehended  he  could  not  live  to  be  21  ; 
and  Oliver  being  not  likely  to  have  any  more  children,  and 
Al/r  having. no^child,  applied  himfelf  to  the  plaintiff's  grand- 
lacher,  who  was  in  great  want  of  money,  and  offered  him 
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2600/.  and  afterwards  3000/.  to  deliver  up  the' conveyance 
to  his  father  from  the  blaclrfmith,  hot  the  reverdon  being 
dtvifed  to  him  only  for  bis  life,  he  could  not  difpofe  of  it. 

Young  Oliver  Ntvi*%  fon  being  between  20  and  21,  and 
very  infirm,  and  his  father  not  being  able  to  purchafe  the 
reverfion,  they  came  up  to  London^  in  order  to  get  a  privy 
feal  %o  enable  the  fon,  notwithftanding  his  minority,  to  fuf- 
fcr  a  recovery,  but  the  plaintiflF^s  grandfather  entered  a  cavekt 
at  the  proper  office,  which  put  a  ftop  to  it. 

Soon  after  their  return  into  the  country,  the  fon  died  before 
the  age  of  21. 

On  the  26th  of  NovmbiTy  1711,  young  Oliver  l^evt  ixti 
without  iflfue  male,  and  his  brother  Peter  NiVt  tnttr^i,  into 
pofleffion,  and  applied  to  Mrs;  Earl  (a  friend  of  the'^i^irnVs) 
and  told  her,  he  was  defirous  of  purchafing  Mr.  Nvrris's  re* 
verfion  in  this  cftare,  and  would  give  5000 7.  for  it,  and  upon 
her  faying  {he  thought  it  not  a  valuable  confideration ;  ht' 
Jaid  he  would  give  more,  and  dedred  her  to  fpeak  to  him, 
which  (he  did  ;  and  Norris^s  anfwer  was,  he  had  not  power  to 
(A\  it. 

On  the  nth  of  January ^  1716,  John  Norrls^  the  plaintiff*9 
grandfather,  died,  leaving  John  Norris  his  only  fon  and  heir* 
at  law. 

In  1725^  Piter  Neve  (being  64  years  old)  pretended  he  had 
fome  claim  to  the  re  verfion,  and,  to  accommodate  difputes^ 
propofed  to  marry  a  fitter  of  the  plaintifTs  father,  and,  oa* 
tbefe  terms,  would  yield  up  his  claim  to.  the  reverfion  in  fee  : 
a  meeting  was  had  ;  but  the  provifion  he  offered  for  the  young* 
lady  being  thought  not  fufHcient,  the  matter  broke  oC 

On  the  xft  of  Goober j  1729,  Peter  Neve  died*  without  ifltie^. 
having  firfl  made  his  will,  and  devtfed  the  efiate  in  queflion'^' 
the  reverfion  of  which  he  had  purchafed  of  the  blackfmitfa^  1 
to  the  three  daughters  of  his  late  brother  Oliver  Neve ;  name« 
ly,  Ifab'ella   L$  Neve^  Ann  Rogers^    and  Henrietta  Neve^  and 
their  heirs  and  affigns. 

All  the  limitations  in  the  firft  fettlement  being  f))ent,  upon 
the  death  of  Peter  Neve  without  ifTue,  the  reverfion  in  fee  be- 
came vefled  in  John  Norris^  the  plaintiff's  father,  who  being 
then  an  infant,  brought  his  bill  April  t\it  15th,  1730,  againfl 
IJabella  Neve^  Edward  Neve^  and  Henrietta  his  then  wife,  and 
John  Rogers  and  Ann  his  wife,  praying  they  may  fet  forth  what 
right  they  claimed  to  the  efiate,  and  to  ^deliver  up  pofTeflion, 
^c.  no  anfwer  was  put  in  to  this  bilh 
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In  Eaftir  ttxm^  173^9  the  plaintifTs  father  brought  eject- 
ments for  the  lands  in  N^rfolif  to  which  the  defendants  to  the 
laft  mentioned  bill  appeared,  and  upon  a  long  trial  by  a  fpe- 
cialjury  at  the  fummer  affixes  1731,. and  full  defence  made, 
a  verdi^  was  given  for  the  plaintilTs  father  for  all  the  free- 
hold lands  in  N^rfolk^  and  judgment  being  entered,  the  de- 
fendants brought  a  writ  of  error* 

On  the  29tb  of  Novemlir^  1731*  ^^^  defendants  brought  a 
CTofs  bill  againft  the  prefent  pUintifPs  father,  and  among 
other  things  charged  that  Petgr  Neve  did  not  fufpefl  that  Nor-- 
ris  had  purchafed  the  reverfion,  and  that  Norris,  who  was 
privy  to  Peter*s  purchafe,  never  intimated  that  any  convey- 
ance had  been  made  to  him,  but  always  declared  himfelf  to 
be  no  t>ther  than  executor  in  truft,  without  fctting  up  any 
claim  to  the  reverfion,  and  therefore  prayed  a  difcovery  of  all 
the  deeds  and  writings,  and  that  they  might  be  delivered  up, 
and  the  conveyance  to  Peter  Neve  from  the  blackfmith  be 
eftabliflied,  and^th at  to  ^i!?rr//  cancelled,  and  that  the  proceed- 
ings on  the  ejeSment  might   be  fiayed. 

In  Michaelmas  term,  1731,  the  plaintiff's  father  delivered 
C}cAments  for  the  London  and  S^utbwark  eftates,  but-  on  the 
2d  o(  ALircbf  iJi^i  the  parties  came  to  an  agreement,  that 
the  copyhold  and  leafehold,  which  lie  intermixed  wi^h  the 
freehold,  (houid  be  diftinguiflied,  that  the  plaintiff's  father 
Ihould,  without  trial,  be  let  into  poficiGon  of  all  the  freeholds 
in  L^ndem^  Seuthwark^  and  Ntrfolk^  comprifed  in  the  black- 
fmith'g  title. 

yebn  Rogers  and  Anu  his  wife  died  foon  after,  leaving  iffue 
the  defendant  Ann^  now  wife  of  Matthew  Grave,  and  Men^ 
rietta^'W'ik  of  the  defendant  Edward  Neve^  died,  leaving  iffue 
the  defendant  Peter  and  the  plaintiff  Elizabeth. 

The  7th  of  O^tfi/r,  173$,  John  Norris^  the  plaintiff^s  fa- 
ther, died,  leaving  the  plaintiff  his  only  fon  and  heir,  who, 
in  N§vember^  I740|  filed  his  bill  of  fupplement  and  revivoc 
againft  the  defendants,  praying  they  might  fet  forth  whether 
they  infifted  on  any  and  what  title  to  the  eflate  in  qucftion, 
that  there  might  be  a  commifiion  of  partition  of  copyhold  from 
freehold,  that  the  plaintiff  might  be  let  into  poffefiion  of  the 
freehold,  that  he  might  have  the  benefit  of  the  agi cement  in 
the  former  caufe ;  and  all  deeds  and  writings  to  hi  delivered, 
and  to  be  quieted  in  poffeffion. 

On  the  2d  of  Jufy^  174^*  the  defendants  put  in  their  an- 
fwer,  and  infifted  that  old  John  Norris  concealed  his  convey- 
ance f/om  the  Neves  I  that  his  taking  it  was  a  breach  of  trufl, 
and  that  he  ought  to  be  deemed  a  truffee  for  Peter  and  his 
heirs ;  admit  the  agreement  in  the  former  caufc*,  but  fay  ic 
was  aot  in^nded  to  bind  the  intereft  of  any  of  the  parties. 


32  CASES  Argued  and  Determined 

that  they  ought  not  to  account  for  the  rents,  tfr.  of  the  eflate, 
but  that  the  plaintiff's  great  grandfather,  old  ^Jobn  No^ris^ 
ihould  be  decreed  a  truftee  for  them,  and  the  plaintiff  obliged 
to  account  with  them  for  rents  and  profits. 

The  plaintiff  replied  to  the  anfwer,  and  iffue  being  joined, 
examined  divers  witncffes,  but  the  defendants  (who  had  made 
the  abovementtoned  defence  agreeable  to  what  they  had  col- 
leAed  from  the  common  report  in  the  family)  did  not  examine 
any,  being  unable  to  prove  the  matter  by  them  put  in  iffue* 

On  the  i7thof7«i^,  1742,  Lord  Chancellor  decreed  an 
account  of  the  profits  of  the  freehold  premiffes  fince  the  death 
of  PitiT  Nive^  and  declared  the  plaintiff  intitled  thereto,  and 
directed  a  commiffion  for  dividing  copyholds  from  freehold 
lands,,  and  that  after  the  execution  of  fuch  commiffion,  the 
writings  belonging  to  the  freeholds  ihou)d  be  delivered  up  for 
the  plaintiff^s  benefit. 

On  the  24th  of  Augufty  1742,  the  eftates  were  diftinguifhed 
and  fet  out  by  metes  and  bounds. 

On  the  7  th  of  Fibruary  the  caufe  was  fet  down  for  further 
diredions ;  but,  before  the  fame  came  on,  the  defendant  Ann 
{\%XitR^irs)  married  the  defendant  Matthew  Grave  an  attorney. 

On  the  2ift  of  May^  ^743)  ^he  defendants  petitioned  for 
leave  to  file  a  bill  of  review,  upon  a  fuggeftion  that  the  peti- 
tioners had  fince  the  decree  difcovered,  that  they  were  the 
heirs  at  law  to  the  blackfmith,  which  they  had  never  heard 
before,  and  that  he  was  dead  without  iffue. 

On  the  22d  of  Oifoher^  I743f  ^^^  petition  ftood  in  the  pa- 
per, but  the  defendants  did"  not  think  proper  to  fupport  that 
petition,  but  fuffered  it  to  be  difmifled  with  cofts. 

On  the  27th  of  OSiober  the  defendants  preferred  a  fecond 
petition  for  liberty  to  bring  a  bill  in  the  nature  of  a  bill  of 
review,  and  to  rehear  the  caufe,  on  a  fuggeflion,  that  fince 
the  decree  was  pronounced,  they  had  difcovered  feveral  fads 
by  which  the  real  truth  of  the  cafe  appeared,  fufficient  to  (hew 
that  the  purchafe  of  the  rcverfion  by  old  John  Norn's^  a  truftee 
for  Oliver^  and  during  his  infancy,  ought  to  be  efteemed  a. 
truft  for  him,  and  that  they  had  difcovered  feveral  deeds,  wit- 
neffed  by  old  Norrisy  relating  to  purchafes  by  old  Oliver j  and 
feveral  letters,  manifefting  the  confidence  old  Oliver  placed  in 
him,  and  likewife  the  letter  of  the  7d  of  Aprils  1679,  and  the 
record  of  the  bill  in  Chancery  on  the  23d  of  O^ober^  I679^ 
brought  by  old  John  Norris  and  young  Oliver  Neve  agatnft  the 
widow  of  old  Oliver  Neve^  and  the  blacicfmith,  and  likewife  the 
records  of  the  bill  brought  by  Oliver  Neve  the  younger  againft 

old 
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o]d  John  Nirris  in' May  1684,  and  feveral  deeds  before  men- 
tioned. 

In  fupport  of  the  petition  fH/liam  Havers  fwore,  he  was  the 
folfcicor  for  the  defendants  IfahtUa  Ntve^  (stc.  and  that  he  did 
DOC  know  till  after  the  17th  of  Jufy  1742,  the  day  on  which 
the  caule  was  heard,  that  the  defendants  could  prove  that  old 
y^hft  N^rris  was  the  counfcl  ufually  employed  by  old  Oiiwr 
Nivty  in  his  affairs ;  or  that  he  had  been  his  executor  under 
many  wills  before  his  death. 

Or  that  old  John  Norris  did  advife  or  draw  the  fettlement 
and  will  of  1674. 

Or  that  the  eftate  in  queftion  was  purchafed  by  old  John 
Ntrris^  whilft  he  was  in  pofleffion  of  the  faid  eftate  in  truft  for 
young  OUviT  Nevi. 

Or  that  old  j^bn  Norris  had  farrendered  a  leafe  of  the  pert 
fonal  eftate,  or  that  there  had  been  any  controverfy  about  it,  or 
that  old  J^bnNtrris  had  ai&gned  the  fame  in  confideratioa 
thereof. 

• 

Or  thsCt  old  J$1m  Norris  was  a  witnefs  to  any  deeds  wherein 
old  OliviT  NiVi  was  a  party. 

The  defendant  Mattbitv  Gravi  by  his  affidavit  fwore,  that  flnce 
the  fi^d  cau/e  was  heard,  Thomas  Martin^  executor  of  Peter 
Nievi^  delivered  the  fettlement  of  1674  to  him,  and  that  ob- 
ferving  a  caufe  indorfed  on  the  fettlement,  he  fearched  for  the 
fame,  and  found. t wo  caufes  in  the  Six  Clerks  Office,  Nevevtr" 
fus  Nevfy  and  Neve  verfus  Nerrisj  in  the  records  in  the  Tewer: 
that  he  found  the  latter  of  the  third  ofy^r//i679,  in  Thomas 
Martim'%  cuftody  the  loth  of  Jufy  laft,  and  the  leafe  granted  to^ 
old  Norris,  and  the  affignment  thereof  in  Holden\  cuftody,  and 
alfo  found  the  deeds  attcfted  by  Norris  in  MarMs  cuftody. 

The  defendants  IfabeUa  Neve,  Edward  Neve,  Peter  Neve,  and 
Jim  Grave,  in  their  affidavits  fwore,  that  they  knew  none  of 
thefc  fa&s  till  informed  thereof  by  the  defendant  Matthew 
Grave,  and  that  they  examined  no  witneftes  nor  read  any  evi- 
dence in  the  caufe,  becaufe  they  did  not  then  know  any  of  the 
iaas. 

7200!jxJ!f2rr//ff  in  his  affidavit  fwore,  that  he  is  one  of  the 
executors  of  Peter  Neve,  who  died  in  1729,  and  that  upon  his 
death  he  found  in  his  ftudy  the  fettlement  and  copy  of  old  Olt- 
ver  Nevi'%  willf  and  the  indenture  of  October  1683,  and  that  the 
deeds  and  writings  remained  in  his  cuftody  from  1729,  till  the 
delivery  thereof  to  Matthew  Grave^  i^e.  on  the  27th  of  May 
laft. 

Vot.  III.  D  That 
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^  .  That  he  was  concerned  in  the  country  as 'attorney  for  the  de- 
fendanis,  at  the  trial  of  the  t-jcdmcnt  in  1 7 31,  but  was  npt  con- 
cerned as  folicitor  upon  the  defence  for  them  in  equity,  and  to 
his  knowledge  did  never  (ec  the  bill  of  revivor  in  this  caufe,  nor 
the  defendant's  anfwcrs,  but  that  he  hath  had  meetings  with  the 
plaint! fir's  father,  and  may  have  talked  with  or  adted  for  Ifabella 
Ncve<t  Edward  Neve  and  his  wife,  and  John  Rogers  and  his  wite, 
under  the  direction  of  the  parties,  or  with  Mr.  Havers  or 
Mr.  Bowyer^  the  cleik  ia  court,  which  Havers  and  Bowyer 
be  btlicves  had  the  folc  condudl  of  the  caufe  tor  the  de- 
fendants: but  he  was  not  concerned  for  them  as  folicitor  other 
jlhan  as  aforcfaid. 

This  petition  was  heard  before  Lord  Ckaticelkr  on  the  28th 
t>f  January^  and  on  February  xht  4th  and  8th,  1743,  and  in  an- 
fwer  to  this  evidence,  which  was  produced  by  the  defendants  in 
fupport  of  their  petition,  it  was  infilled  on  the  pait  of  the  plain- 
tiff, that  the  matters  now  prettndcd  to  be  n^w  difcoveries  by 
-the  defendants,  are  not  fo  ;  for  that  at  the  trial  of  the  ejeftment 
in  1731,  copies  of  the  bill  and  anfwer  in  the  caufe  of  Oliver 
'Neve  and  ych/t  Norris  plaintiffs,  verfus  John  N^ve  and  Eiixabeth 
A'tx;^  defendants,  were  produced  and  read  at  that  trial,  and  that 
Thomas  Martin  v/^^s  the  attorney  employed  by  the  defendants  in 
that  catife,  and  aSed  as  fuch  at  the  trial  :  and,  as  agent*  for  the 
defendants,  he  wrote  letters  touching  the  executing  the  commif^ 
fion  for  examining  witncffcs  in  May  1732. 

That  the  defendants  exhibited  their  crofs  bill  in  1731  againft 
the  plaintiff's  father,  and  therein  ft  ued  **  the  fetilement  and 
'**  will  o(  old  Oliver  Neve y  and  of  old  Jchrt  Norris*s  having  in- 
**  ftruSions  to  purchafe  the  reverfion  for  Prier  Neve^  and  that 
**  inftead  thereof  he  had  purchafed  it  fraudulently  for  himfelf, 
•**  and  concealed  fuch  purchafe,  and  that  therefore  he  ought  iii 
*<  equity  to  be  deemed  a  truftee  for  the  plaintiffs  in  the  crofs 
^^  bill/* 

.     It  was  likcwife  infifted,    that  the  letter  of  the  3d  of  J^'iril 
'  1670,  or  the  deeds  attefteJ  by  old  John  Norris^  are  no  new  dif- 
coverics,  becaufc  they  came  out  of  the  hands  of  Martin^  the  de- 
fendants attorney  in  the  cje^ment,  and   employed  in  the  com- 
mifiion  thac  iffued  in  the  caufe  out  of  Chancery. 

After  reading  the  fettlement  and  will  in  1674,  the blackfrnith^s 
conveyance,  and  the  bill,  anfwers  and  depofuions  \xf  1679,  ^^^ 
1684,  and  fevcral  purchafe  deeds  of  old  Avt;/ attefled  by  Nerrist 
and  three  dnys  hearing  of  council.  Lord  Hardwicke  delivered  W\% 
opinion  as  follows,  the  8th  of  February  1743. 

I  have  been  defirous  to  examine  very  particularly  into  the  new 
evidence,  in  order  to  prevent  any  more  litigation  and  Txpence.' 

The 
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The  prefent  application  is,  for  leave  to  bring  a  bill,  in  nature- 
of  a  bill  of  review  ;  and    this    is    faid  to  be  founded  upon  nevir 
matter,   not  at  all  in  ifllie  in  the  former  caufe,   or  upon  matter 
whicn  was  in  ifiue,  but  difcovered  fihce  the  bearing  of  the  caufe. 

Upon  thefe  rules,  I  do  allow  bills  of  review  have  been  <yrant- 
ed :  for  chough  it  has  been  faid  that  thefe  were  varied  by  the 
order  that  was  made  in  the  caufe  of  Montgomery  verfus  Clark^  yet 
I  fee  no  alteration,  and  therefore  the  rules  I  fhall  judge  by  in 
the  prefent  cafe,  muft  be  the  ancient  ones. 

Lord  BacojCs  rules  have  never  been  departed  from  flnce  the 
making  of  them. 

By  the  elhiblifhed  practice  of  the  court,  there  are  two  forts 
of  oiMs  of  review,  one  founded  onfuppofed  error  appearing  in  the 
decree  itfelf^  the  other  on  new  matter  which  muft  arife  after  the  de- 
crety  or  upon  new  proof  which  could  not  have  been  ujed  at  the  time 
when  the  decree  pajfed. 

The  queftion  is,  whether  in  this  cafe  the  defendants  have 
brought  tbemfelves  within  the  rule,  and  whether  there  is  new 
matter  not  exifting  at  the  time  of  the  decree,  or  new  proofs  that 
could  not  poffibly  be  made  ufe  of  at  the  former  hearing. 

The  conftruaion  as  to  the  latter  has  not  been  fo  ftrift,  that  f„\|tie"I*''jir"^  ^"^ 
the  Bcw  proof  muft  not  come  to  the  parties  knowledge  till  after  a  bli  of^rcvirwt 
the  caufe  has  been  heard  ;  it  is  very  fufficient  if  it  did  not  come  '^^^^  "«^  r'oof 
CO  their  knowledge  till  after  publication,  or  when  by  the  rules  of  tu  TnowiTdgr 
the  court  the  party  could  not  make  ufe  of  it.  nil  after  pubu- 

caricn,  or  when 
by  the  rulet  of  the  court  he  could  not  make  ufe  of  it* 

But  if  it  came  to  the  knowledge  of  the  parties  attorney,  foli-  Coming  to  th? 
citor,  or  agent,  before  the  caufe  was  heurd,  it  is  confidered  as  no-  J^nowledjcof  the 
tice  to  themfelves,  and  is  the  fame  thing  as  coming  to  the  parties  ^c?  before'the ' 

knowledge.  caufe  was  heard, 

is    notice  to 

The  fecond  queftion  is,  fuppofing  it  did  come  to  the  know-  jcif,^"  ^    °*' 
ledge  of  the  parties,  after  the  caufe  was  heard,    whether  it  is  re- 
levant to  the  matters  in  queftion. 

It  has  been  infifted  for  the  defendants  in  the  original  and 
plaintiffs-in  the  crofs  caufe,  that  the  equity  to  which  the  new 
faiSs  are  pointed  was  not  in  iflue  at  the  hearing  of  the  former 
caufe. 

Now  as  to  this  I  am  clear  of  opinion,  that  the  equity  was  as 
full  before  the  court,  in  the  former  hearing,  as  it  can  be  now. 
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For  it  appeared  there,  that  old  Oliver  Neve  was  the  maker 
of  the  fettlemcnt,  that  young  Oliver  was  an  infant,  that  old 
John  Norris  was  truftee  under  the  fetllement  during  ten  years, 
for  the  payment  of  debts  ;  and  in  that  time  took  a  convey- 
ance from  the  bluckfmith,  the  lad  remainder-man  under  the 
fettlement  in  1769. 

The  equity  infifled  on  in  the  crofs  bill  is,  that  old  yohn 
Norris  ought  to  'be  confidered  as  a  truftcc  only,  for  the  par- 
ties intereflcd  in  the  truft-eftate,  and  that  the  purchafing  the 
reverfion  from  the  blackfmith  was  a  breach  of  truft  in  him^ 
and  that  the  conveyance  to  Peter  Neve  from  the  blackfmith 
ought  to  be  eftablifhed,  and  that  to  Norris  cancelled,  and  the 
proceedings  at  law  ftayed. 

If  hat  ire  put  All  the  charges  relating  to  the  truft,  and  the  execution  of 
in  iirue,  the  parry  j.    ^^^^  made  out  then,  and  if  fads  were  put  in  iflue,  there 

It  nor  obliged  to  .  '  /*•        /•         i_  ^        u^        -ii  i.      Zl        f 

point  out  what  IS  no  neceiuty  for  the  party  to  point  out  what  will  be  the  eN 
will  be  thceflfea  feft  and  confequence  of  fuch  fads,  for  thc'court  arc  to  make 
wJ!t\Tc  t!°m A^  ^^^  inference  of  law  from  it,  as  ixfa£l9  oritur  jus. 

the  inference  of 

liw  from  them,       The  defendants  ^hen  do  not  want  a  bill  of  review  to  come 
%%»faaooniur'  ^^  ^j^.^  cquity,  for'  all  the  afts  which  are  now  faid  to  be  dif- 
covered,  are  corrolK>ratives  only  of  the  former  equity,  and 
therefore  there  is  no  ground  to  grant  it  upon  this  head. 

Which  brings  me  to  the  other  point,  whether  they  are  fo 
many  fiew  proofs^  and  that  by  the  rules  of  publication  the  de* 
fendants  were  precluded  from  making  ufe  of  them  at  the  for- 
mer bearing. 
• 

The  firft  quefiion  is.  Whether  they  are  new  difcoveries  ? 

Secondly,  Whether  'they  are  relevant,  and  would  avail  the 
defendants,  if  fuch  a  bill  was  allowed  to  be  brought? 

Now  it  does  not  appear  to  me,  that  thefe  are  new  difco« 
veries,  fo  as  to  intitle  the  defendants  to  a  review. 

For  if  they  were  known  to  the  parties  counfel,  or  to  their 
attorney,  and  folicitor,  6r  agents,  it  is  fufficient  co  rebut  fuch 
an  application,  or  there  would  be  no  end  of  fuits. 

How  many  parties  are  there,  that  know  not  the  merits  of 
their  own  caufe,    but  rely  on  the  fkill  of  their  counfel,  or 
.  folicitor,  and  therefore  what  counfel  or  folicitors  know,  muft 
be  allowed  to  be  the  knowledge  of  the  parties. 

It 
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It  is  fworn  by  MariWy  who  was  attorney  for  the  defendants  '^^^* « country 
in  the  ejed^ments,  thai  he  had  the  fcvcral  deeds  and  writings  ^'^"'Jj*^^^ 
even  at  the  time  of  the  trial,  and  that  upon  the  death  of  Peter  in  thitcdnrt,  yet 
NeveJ  he  found  them  in  his  ftudy  among  other  papers,  but  fays  ^ »» to  *>«  con- 
he  was  concerned  only  as  attorney  in*this  trial,  but  not  as  lou-  li^i^^,,  hkcwife, 
citor  in  the  caufe  in  Chancery.  tho*  he  refidet  in 

the  country,  and 

But  I  will  confider  him  as  folicitor  likewife,  notwithftand-  ^'^^^^^1'";^ 
ing  he  lives  in  the  country,  for  every  body  knows  that  country  ftru^ive  notice 
attornies  a<3  by  agents  in  caufes  here.  *®  ^^  dieati. 

The  letter  of  the  3d  of  jfpril^  167Q,  comes  too  out  of  the 
hands  of  Mr.  Martin^  but  I  do  not  fee  what   inference  can  be* 
drawn  from  it,  any  more  than  that  old  John  Norris  was  a  iruftee. 

The  next  thing  to  be  confidered  is  the  bill  brought  by  young 
Oliver  Neve  and  old  Norris^  againft  Mrs,  Neve  and  the  black- 
fmitb. 

Now  this  very  bill  was  produced  on  the  trial  in  eje£tment, 
and  tho'  by  an  adverfary  there,  yet  it  is  the  fame  as  if  produced 
by  the  defendants,  and  is  a  clear  notification  of  the  fadt. 

This  trial  was  eleven  years  before  the  caufe  in  equity  was 
heard,  fothat  there  was  time  enouzh  for  the  defendants  to  have 
confidered  it,  and  whether  the  judge  did  right  in  admitting  it  to 
be  read,  is  not  ibaterial . 

The  next  is  the  deed  of  aflignment  in  1683*  which  was  like- 
wife  known  to  Mr.  Alartiriy  and  found  among  Peter  Neves*% 
papers,  and  was  therefore  conftrudive  notice  to  his  clients. 

Suppofe  then  thefe  are  not  new  difcoveries,  it  is  a  final  and 
conclufive  anfwer  to  this  application  for  a  bill  of  review,  that 
they  exifled  at  the  former  hearing,  and  were  known  to  the  par- 
ties or  their  attorney,  and  therefore  are  not  within  the  rule 
laid  down  by  Lord  Bacon. 

But  fuppofe  them  to  be  new  difcoveries,  and  relevant  to  the 
cafe,  they  can  amount  to  no  more  than  corroboratives  only  of 
the  former  point  in  equity. 

TbeefUity  infilled  on  is  this,  that  old  John  Norris  (truftee  for 
a  term  of  lO  years  under  old  Oliver  Neve\  fettlemcnt,  antece- 
dent to  aJl  the  limitations  of  the  eftate  in  the  feitlement)  before 
the  end  of  the  term,  and  during  the  infancy  of  young  Oliver 
Neve^  takes  a  conveyance  to  himfelf  of  the  rcveifion  ffom  the 
Uackfmith  the  heir  at  law  of  old  Oliver  Neve,  for  30/.  only, 
the  eflace  being  at  Icaft  1500/.  per  ann.  as  it  ^  now  iulUn  inio 

poflcifion. 
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It  it  fxtremely        This  IS  a  tranfa£tion  indeed  extremely  to  be  difapprovec^,  and 

couD'tl'or  agcot  ^  "^"'^  ^^Y  ^^^^  *  counfel  or  agent  taking  a  conveyance  from  the 
to  take  a  coo-  right  heir,  for  his  own  benefit,  and  which  he  difcovered  by  his 
veyance  from  the  bejna  a  truftcc,  docs  a  vcrv  wronc  thing. 

TiBLhrhcir,  for  ^    '  '  /  b  & 

bis  o<tfD  benefit, 

which  hedif-  But  this  is  a  cafe  prirmr  imprejftonis^  for  it  would  be  difficult 

cover^  by  being  ^^  f^y  ^qj.  ^j^om  he  is  a  truftcc,  ;ind  yet  I  fli juld  be  extremely 
defirous  of  confidering  him  as  a  trudec  only,  if  I  could  be  war- 
ranted in  fo  doing. 

The  cafe  which  has  been  citrd  of  ^ww/irrf market,  and  other 
jcafcs  of  Icafcs,  arc  different  from  thi?,  for  there  tenant-right  of 
renewels  are  rather  a  curtefy  from  the  landlord,  and  arterts  pa* 
ribus  the  relations  of  the  fame  family  who  took  the  original  leafe 
of  bi(bops,  deans  and  chapters,  i^c.  are  generally  preferred,  and 
they  have  a  natural  expectation  of  it. 

Old  John  Norris  was  equally  a  truftce  in  the  ten  years  term, 
for  PeUr  Ntue^  or  Francis^  as  for  Oliver  Neve^  for  they  were  all 
ienants  for  life  under  old  Oliver's  fettlemeni,  for  it  was  a  truft 
to  pay  debts,  and  attendant  on  the  feveral  limitations  and  efiates 
created  by  the  fettlement. 

So  that  a  perfon  equally  a^truftee  for  all  buys  in  this  rever- 
Hon,  and  it  is  impoflible  to  make  the  conveyance  from  the 
blackfmith  to  old  John  Norris  a  truft  for  Oliver  Neve ^  for  the 
maker  of  the  fettlement  did  not  intend  to  give  the  firft  tenant 
for  life  any  intereft  in  the  reveifion. 

Since,  as  I  fa  id  before,  this  is  prima  imprejfionisy  and  no  cafe 
has  been  cited  in  point,  but  only  argued  by  way  of  analogy  16 
cafes  of  Icafcs,  which  I  have  (hewn  are  very  different;  it  would 
be  too  much  for  me  to  break  into  rules  for  bills  of  review,  fo^ 
the  fake  of  one  particular  cafe  only. 

For  as  it  is  a  new  point,  and  no  ground  to  ftand  upon,  th^ 
making  old  Norris  a  truftee  for  pcrfons  who  were  only  te- 
nants for  life,  and  took  nothing  in  the  inheritance,  would  be 
going  too  far. 

Where  tbeper.  But  there  is  ftill  another  circumftancc,  and  that  is  the  great 
(bn«,  uii«*er  length  of  time,  and  the  certain  knowledge  the  perfons  under 
whom  the  pen-  ^;^^,„|  the  plaintiffs  in  the  crofs  caufe  claim  had  of  John  Nor^ 
b.il  of  review  r/Vs  purchafing  of  this  reverfion,  and  this  will  make  it  a  quef- 
cUm,  were  fully  tion  whether  it  is  not  fuch  a  laches  in  ihefe  perfons  who  are 
JKatt'ernow  anccftors  of  the  plaintiffs  in  the  crofs  caufe,  as  will  affeft 
complained  of  35  them,  and  be  a  bar  to  their  claim  :  For  as  long  ago  as  the  year 
years  ago,  fuch     1 70Q,  it  was  in  the  knowledge  of  thefc  perfons,  and  particu- 

anrfBuxionof         /     ''  »  ^  »  r 

^me,  and  knowledge  of  the  anceAor  of  ibe  whole  tranfa^ioo^  will  have  great  weight  with  the  court 

itk  fuch  applicatiooi.  • 

larly 
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Urly  of  Oliver  Nfve^  that  old  Jchn  Nsrris  had  purchafed  the 
reverfiofi  ;  and  as  this  is  no  iefs  than  35  years  ago,  it  muft 
hdve  great  weight  with  the  court  not  only,  from  the  len^^ih  or 
e^uxion  of  time,  but  from  the  knowledge  the  perfons  had  of 
this  tr^infadion,  for  Oiivir  Ntv/s  bidding  3000/.  a,nil  Pt^er 
Nevi  50C0/.  for  the  revcrfion,  is  a  (Irong  circumilance  tolhew 
that  they  were  acquainted  with  old  Norris's  purchafe. 

Oliver  Nevi  not  fucceeding  in  his  offer,  and  having  a  weak- 
ly Ton  between  20  and  21  years  old,  came  to  town  in  order  to 
gee  a  privy  feal,  to  enable  his  fon  to  join  with  him  in  a  reco- 
very ;  and  as  he  could  not  obtain  it,  can  it  be  fuppofed,  as  he 
inufi  be  exafperated  a;iainft  old  John  Norris*$  fon  for  his  reiufal. 
to  join  in  the  application,  that  he  would  have  refifted  fo  great  a 
tenipt;&cion,  as  bringing  a  bill  to  be  relieved,  if  there  had  been 
any  grounds  on  the  head  of  fraud  ? 

• 

Therefore  the  diftance  of  time  is  a  ftrong  obje6)ion,  becaufc.  The  granting 
when  the  matter  was  recent,  there  might  have  been  fome  cir-  a"'th?sdmT^'i 
cumftanccs,  and  perhaps  too  fome  papers,  which  would  have  oMim?  would  be 
been  ftrung  in  favour  of  thofc  who  claim  under  old  'John  Nor-  '^"y  great 
rij,  that  may  very  probably  be  loft  now,  and  what  makes  it  defendanuTin  the 
likely,  is  Piter  Neve*s  bidding  fo  large  a  fum  as  5000/.  for  the  <ro{%  bill,  who 
reverlion,  which  (hews  that  he  thoucrht  it  a  very  valuable  thing.  '^'Z  ^  depiivcd 

'  o  /  o     rt  fone  circum- 

f^  mces,  and  may 

This  is  the  firong  point  which  weighs  with  me,   that  after  i'^vc  icit  papen, 
fuch  a  length  of  time,  and  fuch  great  offers  made  and  rcfufcd  l^^aJli'J/h^  *'*''* 
by  the  perfons  who  claimed  under  old  John  Ndrris^  that  no  bill  j  ivea  of  when 
was  thereupon  brought  to  fet  afide  the  purchafe  for  fraud.  »*«  matter  wai 

*  ^  icccnt. 

And,  as  it  will  be  of  very  bad  confequencc  to  let  parties  en- 
ter into  thedifcui&onof  this  matter  now,  at  fuch  a  diftance,  the 
petition  muft  therefore  be  difmiffed,  but  without  cofts. 

The  plaintiffs  in  the  crofs  caufe  appealed  from  this  order  of  The  oHfr  of 
difmiflion  to  the  Houfc  of  Lords,  where  after  a  hearing  r  f  three  o»-  "i^>'»n  wjs 
days^  the  order  of  Lord  Hardwicke^  in  a  very  full  houfe,  was  uTHoufe^'oT** 
affirmed  by  a  great  majority,  on  the  X2th  oi  Jpril^  ^744*  ^"^*is»  andafrrr 

a  hcanngofthied 
<i*ys  afhrmed, 

Stevens  vcrfus  Deihici^  February  11,  I743.  Cafe  17, 

AQueftion  arofc  upon  the  fettlement  made  on  the  marriage  The  truft  oft 
of  the  defendant,  the  firft  limitation  of  which  was  ti  the  term  hne  was 
defendant  for  life  without  impeachment  of  waftc,  then  to  truftces  Zr^ltr'^LZ^l. 
to  preferve  contingent  ufes,  to  his  wife  for  lite,  remainder  to  ttr  in  default  of 

i:!ue  male,  pay- 
•bfcit  21  or  maTwag*  >  ^^^  mother  died  leaving  no  fon,  and  only  one  daukhf«!r  the  pljin'itf' s  wife,  who 
•ith  her  hufbtod  bioo^l  their  bill  against  the  father  and  the  truUees  to  i.Vne  he  p.*riioa  immeoiatdjr  j 
ikettwtWdM  •f0^m»9fH  wtti  mt  intitled  to  bav  it  raijed  in  th  father's  lift- time, 
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hit  firft  tnd  every  other  fons  of  the  body  of  the  defendant,  and 
in  default  of  iflue  male,  then  remainder  to  truftees  for  a  term  of 
500  years,  upon  truft,  that  if  there fliall  be  one  or  more  daugh- 
ters, the  truftees,  their  executors  or  adminiftrators,  (bail  out  of 
the  yearly  or  other  rents,  ifiues  and  profits,  or  by  fale,  ieafc,  or 
mortgage  of  the  faid  manors,  mefluages,  lands,  (^c.  or  any  part 
thereof  com pri fed  within  the  faid  term,  raife  and  pay  unto 
fuch  daughter  or  daughters  the  fum  of  2000  /.  for  her  or  their 
portion  or  portions,  to  be  paid  to  fuch  only  daughter  (if  there 
be  but  one)  at  her  age  of  21  or  day  of  marriage,  which   (hall 
firft  happen  ;  and  if  they  all  die  before  their  portions  become 
due,  then  the  faid  payments  to  ceafe  as  to  their  executors  and 
adminiftrators,  and  to  fink  into  the  eftate  for  the  benefit  of  the 
perfon  to  whom  the  reverfion  fliall  beloi>g  :   And  alfo  that  fuch 
daughter  or  daughters  fiiall  have,  out  of  the  premiiTes  comprifed 
in  the  term  of  500  years,  fuch  yearly  maintenance  as  is  fuit- 
able  to  their  decree  and  quality;  and  that  the  refidue  of  the 
rents,  iffues  apd  profits  above  fuch  yearly  maintenance  fhiill, 
in  tbi  mian  time  till  the  portions  become  payable,  be  received 
by  fuch  perfons  as  ft}all  be  iutitled  to  the  reverfion,  immediate'^ 
]y  expefiant,  upon  the  determination  of  the  faid  term. 

The  mother  is  dead,  and  has  left  no  other  ifTue  but  a  daugh- 
ter who  is  married,  the  bill  is  brought  by  the  hufband  and  the 
daughter  againft  the  father  and  the  truftees,  to  raife  the  portion 
immediately. 

Mr.  Attorney  General,  counfel  for  the  plaintiffs,  faid,  if  the 
*  parties  who  were  owners  of  the  eftate  have  declared,  that  the 
portion  of  the  daughter  on  the  failure  of  ifTue  male  (hall  be  raif-* 
ed  for  her  benefit  at  if,  or  day  of  marriage,  a  court  of  juftice 
will  not  think  that  it  is  inconvenient^  if  the  parties  to  the  fet« 
tlement  did  not  think  fo  themfelves. 

He  cited  Corb$t  v.  JUaidwellj  2  Virn.  640,  655.  and  Eq.  Caf. 
Jbr^  337*  ^o  (hew  that  a  reverfionary  term  when  the  time  of 
payment  comes,  potwithftanding  it  is  not  fallen  into  pofTeffiony 
Ihall  be  fold. 

He  mentioned  an  authority  likewife  at  common  law,  Gnava 
V.  Maddif9nj  %  Jones  20 1,  where  three  judges  were  of  opinion^ 
that  the  raifing  the  portion  (hould  not  wait  the  death  of  thQ 
father. 

And  HaU  v.  Carter^  heard  the  jgth  of  Juh/^  1742,  before 
\jOtA  Hardwicke» 

He  argued  that,  if  the  power  of  raifing  the  portion  ihould  b^ 
taken  away  from*  her,  the  daughter  might  have  nothing  till  (be 
was  fo  old,  as  hot  anfwer  the  end  for  whici)  the  portion  was 
given;!  ^h^  advancing  b$r  in  m^rria^e^ 

Z  1% 
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It  would  i>e  very  hard,  he  faid,  if  the  daughter  here  Ibould 
neither  have  maintenance  or  portion,  though  the  time  of  pay- 
ment is  come,  till  by  the  death  of  the  father  the  term  comet 
into  pofleffion. 

Mr.  Clark  of  the  fame  fide  cited  Sandys  verfua  Sandys^  i  P. 
Wmi*  707.  and  Bntlir  verfus  Duncomby  i  JP.  ffTns.  448. 

Mr.  Solicitor  General,  council  for  the  defendant,  the  father, 
faid  the  general  intention  of  marriage  fettlements  is  to  put 
children  under  the  power  of  the  father,  and  not,  as  has  been 
argued  on  the  other  fide,  that  the  daughter  in  the  life-time  of 
the  father  (ball  be  out  of  the  dependence  of  the  father,  and  may 
difpofe  of  herfelf  witHout  his  confent,  as  (he  has  done  in  this 
cafe. 

A  great  inconvenience  would  refult  from  this  conftrudion, 
for  the  tearing  eftates  to  pieces,  and  running  the  eldeft  Tons  of 
families,  muft  be  the  natural  confequence;  he  cited  Rerejby 
verfus  NiwUmdy  2  P.  ff^ms.  93. 

Maintenance,  in  the  nature  of  it,  is  precedent  to  the  raifing 

of  the  portion  ;  and  as  it  is  moft  clear  that  the  maintenance  here 

was  not  intended  to  commence  in  the  life-time  of  the  father, 

it  is  a  key  to  explain  his  intention  as  to  the  portion,  that  this 

Itkewife  ihould  not  be  rajfed  till  after  the  death  of  the  father. 

In  the  cafe  of  Hall  verfus  Carur,  the  maintenance  wa&  to 
precede  the  portion,  and  given  them  exprefsly  for  their  fupport 
till  the  portion  jvas  raifed  • 

Lord  CRAitcELLoit, 

It  is  a  great  while  fipce  any  of  tbefe  cafes  have  come  before 
the  court. 

My  own  general  principal  has  been  always  againft  raifing 
portions  in  the  father's  life-time. 

All  the  old  cafes  are  plainly  determined  againft  the  intentioii 
of  all  fathers  :  In  fome  very  hard  cafes  indeed,  where  the  father 
has  been  rigorous  and  cruel,  courts  of  equity  have  gone  beyond 
the  ftrid  rules  of  law,  and  raifed  it  in  their  life«time. 

The  firft  cafes  of  this  kind  were  Gnavis  and  Maddtfon^  and 
GfrrardtLtkd  Girrardj  2  yern,  458.  and  which  were  followed  by 
fome  others,  but  in  the  cafe  of  Ccrbet  verfus  Maidwill^  i  SalL 
159*.  and  2  Virn.  685.  Xford  Cowper  made  a  ftand,  and  upon 


*  A  ««w  fiailii  ia  wnwirirff  after  the  father*!  dearh,  In  tnift  for  raifing  daogb(tor| 
faitioas  at  focli  an  afe*  or  manUfc,  when  either  happens,  the  portions  may  he  railed  la 
ChaMwr*a  Hh-^ami  fi>  if  on  cootingeocy,  and  the  contiogency  hapuens  in  the  life 
Sf  t|^  f|rt|)fr|  HiCaoC  bcfoia  the  coaiiiistncy  happened,    x  Halk,  x6o. 
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what  foundation  did  he  flop  ?  why,  the  general  principle  Tie 
went  upon  was,  that  he  would  Jay  hold  of  any  words  to  prevent 
his  btruig  bound  by  the  former  cafes,  rather  than  introduce  the 
inconvenience  of  ruining  eftates  j  and  it  is  the  fame  ground 
courts  of  equity  have  gone  upon  in  fubfcquent  cafes;  for  if 
they  could  find  any  words  or  word  that  were  different  from 
former  cafes,  they  have  laid  hold  of  them  to  avoid  determininor 
like  thofe  cafes  which  had  introduced  fuch  pUin  inconveni- 
ences. Vidi  1  P.  JFms,  452. y^^.  2.  the  cafe  of  ButUr  verfus 
Duncomb* 

In  a  converfation  between  Lord  Macclesfield  and  Lord  Trevor 
upon  this  very  fubje6^,  the  former  faid,  Y\p  would  not  carry  it 
further  than  the  cafes,  had  already  done ;  fays  Lord  Trevor ^  I 
hope  you  will  not  carry  it  quite  fo  far. 

A»mft»rKesof  The  cldcft  fon  IS  abfolutely  left  in  the  power  of  the  father 
cLinJcMinc  mar-  during  his  life,  and  it  is  the  conftantcourfeof  moft  fettlements  ; 
^tViMucnr'  smd  yet  it  is  faid  th.t  younger  children,  daughters,  fliall  T-on 
•fgomenisof '  after  twelve  years  old,  perhaps  without  the  leave  of  the  father, 
poKiick inconfc-  demand  her  portion  in  his  life-time,  though  flic  married  his 
br^"rwt**  "  footman,  or  ever  fo  meanly,  for  there  is  no  difference  in  the 
weight.  marriage  (be  contrafls,  if  this  doSrine  (hould  prevail  :  And 

while  I  am  upon  this  head,  I  muft  obferve,  that  arguments 
from  public  inconvenience  ought  to  have  great  weight  in  this 
age,  as  inltances  of  clandcftinc  marriages  were  never  more 
frequent. 

In  Butler  verfijs  Duncomb^  Lord  MacclesfieU  took  a  middle 
way  ;  he  refufed  to  raife  the  portion  before  the  term  came  into 
poflcfTion,  but  then  he  made  the  reverfionary  term  a  fccurity  for 
the  principal  fum. 

If  Brome  verfus  Berkley,  Ep  Caf.  Ab,  340.  is  an  authority, 
from  the  very  terms  of  it,  it  holds  more  ftrongly  here,  becaufe 
the  bill  there  was  to  raife  a  portion  in  the  life-time  of  the  mo« 
ther  only  \  there  (he  father  was  dead,  and  no  iffue  male,  only 
one  daughter  ;  that  daughter  was  married,  and  confiderably 
advanced  in  years,  and  the  bill  brought  for  fale  of  tjie  rcver- 
fionary  term ;  but  refufed  both  here  and  in  the  houfe  of  Lords; 
what  were  the  grounds  of  the  refufal  I  why,  that  maintenance 
being  given,  and  by  the  very  terms  of  the  truft  to  precede 
the  portion,  and  not  be  raifed  till  the  term  took  tStSt  in 
pofltfTion,  afortUri  the  portiop  viz,s  not  due  and  payable  tiU 
then. 

Apply  it  to  the  prcfcnt  cafe. 

The  truftees  of  the  term  arCj  in  default  of  liTue  male,  i^c. 

yidi  the  fc:^Icment, 

And 
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*  And  ilfo  that  fuch  daughter  or  daughters,  Vc.  vide  the  claUfe 
of  maintenance. 

The  plaintifPs  cafe  here  the  fame,  only  there  it  was  prayed 
to  be  raifed  in  the  life-time  of  the  mother,  here  in  the  life  evea- 
of  the  father,  which,  if  any  thing,  is  more  unfavourable. 

The  Maintenance  there  was  to  be  raifed  out  of  the  rents  and 
profits  after  the  firft  quarter-day  wheo  the  term  ibairtakeefied 
in  p9jpjji9n. 

Here  the  words  in  thi  nuan  time  are  words  of  relation,  and 
lefei  not  only  to  a  tin:\e  that  is  to  begin,  but  to  a  time  which  is 
alfo  to  end. 

Out  of  what  rents,  iffues  and  profits  can  the  truftces  then  re- 
ceive any  thing,  can  they  bring  ejeclmcnts  ?  No,  for  they  can- 
not enter  to  raife  money  out  of  the  profits  till  after  the  death  of 
the  father. 

I  am  of  opinion  that  the  father  might  have  fold  the  rever- 
fion,  fubjed  to  this  term,  which  (hews  that  the  whole  truft  of 
the  term  was  to  uke  efFed  after  the  death  of  the  father. 

By  the  fame  arguments  as  have  been  made  ufe  of  for  raifing 
the  portion  now,  the  maintenance  might  be  raifed  in  the  life* 
time  of  the  father  as  well  as  the  portion  ;  but  it  is  the  fubfe-* 
guent  words  that  confine  it  to  the  time  of  the  term's  taking 
eSc£t  in  pofTcffion. 

It  is  faid  that  in  the  cafe  of  Brome  verfqs  Berkley^  there  are 
thefe  words,  tah  effeil  in  pojpjjion^  and  no  fuch  words  here,  but 
made  ufe  of  there  only  to  ihew  that  maintenance  could  not  be 
jaifed  in  the  life-time  of  the  mother. 

The  fame  argument  will  hold  fiill  as  ftrong  here,  for  though 
the  words  are  not  exa^ly  the  fame,  yet  there  are  words  of  eoual 
force,  VIZ.    Expectant  upon  the  determination  of  the  term. 

There  are  no  grounds  to  decree  this  otherwife  than  the  cafe 
of  Brome  yerfus  Berkley^  which  went  through  fuch  a  folemn 
determination. 

Therefore  I  think  it  right,  to  lay  hold  of  words  to  fupport 
the  parental  authority,  rather  than  to  give  licence  to  daughters 
to  marry  improvidently  ;  for  which  is  moft  likely,  that  a  father 
Ihould  be  fo  unnatural  to  fuffer  a  daughter  to  ftarve  who  hsTs 
done  fiQthiqg  tq  merit  fuch  ufage,  or  that  a  child  who  has  little 
in  no  ts^pericnct  Ibould  be  drawn  in  to  marry  imprudently,  who 
is  entirely  out.  of  the  controul  of  the  father,  and  may  raife  her 
portipn  upon  bis  eftate  in  his  life-time  ? 

The 
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The  cafe  of  Hall  verfus  Carter  was  very  difi^ent  in  many 
refpedts,  nor  was  ic  on  a  marriage  fcttJement. 

The  determination  that. I  have  now  given,  is  rather  nearer  to 
the  intention  of  the  parties,  and  at  the  fame  time  will  prevent 
very  great  inconveniences,  which  are  the  natural  confequcnce 
of  decreeing  portions  to  be  raifed  in  the  life  of  the  father  ;  and 
therefore  let  the  bill  be  diimifTed,  but  without  Cffts. 

• 
a  Stn  1187.  Tht  following  cafi  fiems  to  be  a  material  one  in  regard  tp  property^ 

"Wiif.  B.  R.  8.     0fi(l  may  very  probably  be  often  cited  in  a  court  of  equity  as  well  as 
p.*9.  SeeFomic.*  "*  courti  of  law ;  and  as  I  happen  to  have  a  fuller  note  of  it.  than  any 
Rep.  247.        '  which  has  yet  appeared  in  prints  flatter  my f elf  the  utility  of  it  will 
bi  an  excufefor  its  appearing  here. 

Cafe  18.  Hartop  verfus  Hoare  tf  a/*,  Eajler  term  16  Geo.  2.  B.  R. 

%\x  John  Hartitt,  TUDGMENT  in  this  cafe  was  given  for  the  plaintiff  by 
in  1719.  lodged  J    j^gg  Q^^  juft^  ^ho  delivered  the  opinion  of  the  court  to 

coftody  io  the      thlS  CtteCt. 
hands  of  Seawur 

•  jeweUer,  inclofed  in  a  paper  that  wai  (ealed,  and  pot  in  a  bag,  which  was  alfo  fealrd  with  the  plaintiflTa 
ieal,  and  depoficed  at  Seamer"*  boufe,  and  the  fame  day  his  clerk  gave  a  receipt  for  them  in  thefe  w«rdSy 
Which  bag,  fo  fealed*  ^  promife  to  take  care  of  for  Sir  J«bH  Hartof,  for  my  nuftcr  TtfMri  S^amtr-^  figned 
Michael  Hutl\  and  in  the  receipt  all  the  jewels  were  fpectfied.  In  Fthrusry,  1735,  Smmtr  broke  bqth  the 
frals,  took  out  the  jewels,  and  carrird  them  to  Mr  Hosrit  the  baokcr*s  (hop,  borrowed  300/.  of  the 
defendant,  and  d  poiited  the  jewels  as  his  own  propei  goods  and  as  a  fecurity  for  the  300/.  and  gave  hit 
promiflbry  n.»te  for  the  fame  fum  ;  oa  Mr.  Hoare**  refufing  to  deliver  the  jewels  to  Sir  John  Hartop,  he 
brought  an  attion  of  trover  and  cunverlion  againft  him  ;  and  the  jory  having  a  doubt  whether  the  defiead- 
ant  was  guilry  of  a  conveifion  or  not,  they  seferred  it  to  the  opinion  of  the  court  of  Kiog*s  Beach«  by 
finding  a  ipccial  verdict,  who  this  day  gave  judgment  for  the  plaintiff  uiuaimoully. 

This  is  an  adiion  of  trover  and  converfion,  wherein  the 
plaintiff  declared  that  he  was  poflcfled  of  a  pair  of  fingle  ftone 
brilliant  diamond  ear-rings,  (^c.  as  of  his  own  proper  goods^ 
and  that  he  loft  them,  atfd  they  came  to  the  hands  of  the  de* 
fendants,  who  converted  them  to  their  own  ufe ;  to  this  the 
defend4nts  have  pleaded  not  guilty,  and  the  caufe  was  tried  at 
Guildhall^  and  the  jury  found  a  fpecial  verdifi  to  this  cfkSt. 

**  That  the  plaintiff,  being  owner  of  the  jewels  mentioned 
*<  in  the  declarAiion,  on  the  iitb  of  January j  1729,  lodged 
**  them  with  other  jewels  for  fafc  cuftody  only  in  the  hands  of 
'^  James  Seamer,  jeweller  and  banker,  inclofed  in  a  paper, 
^^  which  paper  was  fealed,  and  put  in  a  bag,  which  was  alfo 
**  fealed  with  the  plaintiff's  feal,  and  depoficcd  them  at  Seamer*% 
^*  houff  in  Fleef-Jtreety  London^  and  took  a  receipt  for  them 
^^  in  the  words  and  figures  following. 

"  Jan.  12,  1729'.     Received  of  Sir  J^A» /£rr/fli^,  Bart,  the 
H  following  jewels,  vis^.  a  pair  of  diamond  ear-rings,  Vc. 

"  ^mentioning 
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*^  (mentioning  and  defcribing  the  jewels  for  which  the  prefent 
^*  action  is  brought)  all  which  are  lealed  up  in  a  bag  fealed  with 
**  Sir  Jdbn  Harup^s  fcal,  which  bag,  fo  fealed,  I  promife  to 
'*  take  care  of  for  him,  for  my  matter  James  Siamir*  Signed 
"  Muboil  HuU. 

"  On  the  3d  of  February^  1735»  Seamer  broke  both  the  feah, 
'*  and  took  out  the  jewels,  and  carried  them  to  the  defendants 
*^  (hop,  which  is.  a  public  open  (hop  in  FUeUjlreet  in  the  city 
*'  of  Londcn^  where  the  defendants  carried  on  the  bufinefs  of 
^<  bankers,  and  alfo  traded  in  jewels,  and  frequently  lent  mo- 
ney on  the  fecurity  of  jewels,  and  then  and  there  the  faid 
famis  Seamer  borrowed  the  fum  of  3C0/.  of  the  defendant, 
^*  and  depofited  the  jewels  in  the  declaration  mentioned,  as  his 
own  proper  goods,  and  as  a  fecurity  for  the  faid  fum  of  300/. 
then  paid  him  by  the  defendants  in  their  iaid  public  and  open 
'^  (hop,  and  the  faid  Siamer  then  gave  the  defendants  his  pro- 
miiibry  note  for  the  fame  fum  fo  borrowed. 
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^*  And  they  further  find  that  the  faid  James  Seamtr  had  no 
'*  authority  from  the  plaintiff,  to  fell,  pawn,  or  difpofe  of  the 
^^  faid  jewels,  and  that  the  defendants  not  having  been  paid 
*^  this  fum  of  3C0/.  fo  lent  by  them,  they  had  been  requeued 
'^  and  rcfufed  to  deliver  the  aforefaid  jewels  to  the  plaintiff,  and 
*^  have  kept  them  to  their  own  ufe. 

*^  That  the  faid  Seamer  continued  in  poffeflion  of  the 
"  (aid  jewels  until  he  pledged  them  to  the  defendants  ;  that  m 
*^  yanuary  1736  the  faid  5^/7m/r  became  a  bankrupt,  and  chat 
^^  a  commiffion  of  bankruptcy  was  taken  out  againfl  him  {hut 
^^  ihMi  is  9Ut  material^  becaufe  the  bankruptcy  was  after jbe  depO' 
*^  fo'uig  tbijiwels). 

**  Then  the  jury  find  the  value  of  the  jewels  to  be  750/.  and 
^  upon  the  whole  matter  conclude  with  a  doubt,  whether  the 
**  defendants  are  guilty  of  a  converfion  or  not,  which  they  re- 
**  fer  CO  the  court. 

The  general  queftion  is.  Whether,  by  any  part  here  found. 
Sir  John  Hartep  the  plaintiff,  and  owner  of  thefe  goods,  is  bar- 
bed from  having  the  goods  delivered  to  him,  on  the  demand  that 
is  fonnd  in  this  fpecial  verdid  to  have  been  made,  or  in  the 
prefent  a^ion  is  intitled  to  a  fatisfaftion  in  damages  for  them. 

On  this  queftion  it  will  be  proper  to  confider,  firff,  on  the 
tranfaiSions  found  by  the  verdi£t,  in  what  relation  Seamer  (lands 
to  Sir  Jehn  Hariop  the  plaintiff. 

Secondly,   to  confider  the  ads  of  Seamer^  and  how  far  Sir 
.7(Mb  Hattap  i%  affefted  by  them. 

^  The 


4^  C  A  S  £  S  Argued  and  Determined 

The  matter  to  be  determined  is,  whether  any  thing  done  by 
Seamer  has  dcvefted  the  property  of  Sir  John  Hartepj  and  hath 
given  fuch  a  right  to  the  defendants  to  detain  thcfe  jewels,  as 
fliall  make  their  detainer  and  their  keeping  them  to  their  own 
ufe  to  be  no  converfion. 

Sirj. /r/ide-  As  to  the  firft  point,  I  think  it  is  clear  that  Sir  yohn  Har^ 
livery  of  the     up\  delivery  of  the  jewels  to  Seamer  vr^s  a  bare  naked  bailment 

aTi'e''nakT'  ^^  ^"^^^  ^^^  ^^^  "^'^  ^f  thc  bailor. 

iailmetit  oC  them 

loriheufcofthe*  Jt  js  exprefsly  found  that  they  were  lodged  for  fafe  cuftody 
only,  fealed  up  in  a  paper  put  into  a  bag,  which  wa^  alfo 
fcaled,  and  that  Seamer  had  no  anthority  from'  the  plaintiff  to 
fell  or  difpofe  of  them. 

The  diflfercncc  This  is  therefore  what  Lord  Chief  jufticc  Holt,  in  bis  enu- 
i^^7e^«ni"of  "'^J'^^'on  6fthe  fcveral  forts  of  interefts  that  a  man  may  have  in 
good*  is,  that  a  goods,  in  che  caf<*  oi  Cogs  vcrfus  Bernard^  Salk,  26.  calls  adepo^ 
f^mnee  hath  a  fit  of  goods.  In  5  Co.  80,  84.  Southcote^s  cafc,  a  difference  is 
^^'tfWijrthc  taken  between  baihng  and  pledging  of  goods,  for  a  pawnee 
cofiody  only,      bath  a  fpecjal  property,  and  is  not  confidered  as  one  who  hath 

the  cuflody  only,  as  appears  to  be  the  cafe  of  Seamer,  to  whom 
thefe  jewels  were  delivered  to  keep  for  the  ufe  of  the  bailor  only. 

«f«wr's  break-  ^s  Seamer  bad  thefc  goods  by  the  delivery  of  Sir  John  Har- 
teking^hi:  Jewell '^/.^  *"  ^his  particular  m.inner,  Seamer^s  breaking  the  feal  and 
oac  anddir()ofing  taking  the  jewels  out  of  the  bag,  and  difpofing  of  them,  made 
jf  them,  mace  f^[^  ^  trefpaffer  to  Sir  John  Hartop,  according  to  the  opiniod 
to  Sir 7.  H.       oiAnderfon  in  More  240. 

Though  trover  In  all  cafes  where  aperfon  to  whom  goods  are  delivered  hath 
viii  not  lie       neither  a  general  nor  a  fpecial  property,  if  he  converts  them  to 

acainit  a  carrier    ,  .  ^.  r      r        -w    \'  i    i     r        %^  r  •     ^  •     • 

lor  negiigeace,     Jiis  own  uie,   treipais  Will  Jic;    Anderjon  there  lays,    that  it  is 

yet  if  he  breaks   otherwife  of  a  bailee  \    but  he  muft  mean  fuch  a  bailee  as  hath 

tik«*ih2*'^i  *  special  property,  and  that  5/tf;n/r  had  not;  and  with  thisopi- 

iKfpafs  will.    '  nion  of  Andnfon  the  opinion  of  Lord  Chief  Juftice  Trtuer  agrees 

in  Salk.  605.  that  though  trover  will  not  lie  againft  a  carrier 

tor  negligence,    yet   if  he  breaks  open  a  box,  and   takes  the 

.goods,  ircfpafs  will  lie  againft  him. 

The  next  thing  to  be  confidered  is,  how  far  Sir  John  HoT' 
top,  the  true  owner  of  thefe  jewels,  is  affe&ed  by  any  thing 
that  is  found  to  be  uone  by  Seamer,  who  was  only  entruftcd 
with  the  cuflody  of  them  under  very  fpecial  circumftances,  in 
refpedt  to  their  being  fealed  up  in  a  paper  and  bag  in  the  man- 
ner that  has  been  mentioned,  and  whether  Sir  Jchn^s  proper^ 
be  devcfted  thereby. 

Seamer  had  no  kind  of  property  either  general  or  fpecial ;  h^ 
cacne  co  the  poffeflion  of  the  jewels  by  right  originally,  but 
When  he  broke  the  feal,  and  took  the  jewels  out  of  the  bag, 

and 
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tnd  by  that  enabled  hlmfclf  to  deliver  them  openly  to  the  de- 
fendants, he  was  pofiefibr  mala  fidii^  and  went  to  the  defend* 
ants  as  fuch. 

But  it  was  objcSed  that  Seamer  was  the  poiTeflbr  of  the  jewels, 
and  that  is  fufHctent  for  the  defendants  who  were  not  privy  to 
Siamtr*s  wrong,  (and  I  dare  fay  they  were  not),  and  that  the 
defendants  deah  with  Seamer  in  the  way  of  their  trade,  and  ho- 
reftly  advanced  their  money  on  the  fecurity  of  thefe  jewels,  of 
which  Seamtr  appeared  to  be  the  vifible  owner. 

And  to  be  fure,  as  it  is  hard  on  the  plaincifF  to  have  his 
jewels  difpofed  of  difhoneftly,  fo  it  is  hard  on  the  defendants  to 
lofe  their  money  ;  and  it  was  urged  for  them,  as  the  plaintiff 
trufted  Seamer^  and  the  defendants  were  ft  rangers  to  him,  it  was 
more  reafonable  the  lofsihould  fall  on  the  plaintiff,  than  on  the 
defendants. 

And  on  this  head  was  cited  SalJ^.  289.  Hffi  verfus  Nicholls^ 
before  Lord  Chief  Juiiice  Holt  at  Niji prius^  that  was  an  adtion 
on  the  cafe  for  felling  the  piainiiffone  kind  of  ft  Ik,  pretending 
it  to  be  of  adifrcrent  kind,  and  on  trial  upon  not  guilty  it  ap- 
peared, that  there  was  no  adiual  deceit  in  the  dcfcnaant  who 
was  the  merchant,  but  in  his  fa£tor  who  was  beyond  fea,  and 
the  doubt  was  if  this  deceit  could  charge  the  merchant;  and 
Holi  was  of  opinion  that  the  merchant  was  nnfwerabje  for  the 
deceit  of  his  fador,  though  not  criminaliur  yet  civiliter  [and  thin 
£MUs  that  part  §f  the  cafe  for  which  it  was  cited) ;  for  ii^eing  fome- 
bod/  muft  be  a  lofer  by  this  deceit,  it  is  more  reafonable  that 
be,  who  employs  and  puts  a  trufl  and  confidence  in  the  de- 
ceiver, Ihould  be  a  lofcr,  than  a  ftranger,  and  upon  this  opi- 
nioB  ibe  plaintiff  had  a  verdid. 

And  there  is  no  doubt  but  the  verdi£l  was  right  in  that 
cafe,  for  the  defendant  employed  his  fadtor  in  the  aft  of  fell- 
ing, in  which  the  deceit  was  committed,  and  by  employing 
bim  as  a  fa£)or,  he  created  a  credit  in  him. 

But  that  is  not  the  prefent  cafe,  for  the  plaintiff  here  gave  no  The  prefcnt  cafe 
power  to  Seamer  to  do  the  a£l  in  which  the  deceit  was,   but  on  ^>*>''  within  ths 
the  contrary  hath  ufed  a  prudent  method   to  prevent  it;  the  ^"V'^jcT^" 
prefent  cafe  therefore  is  like  the  cafe  in  1  Inji,  89.   where  >/.   h^t  whcey/. 
leaves  a  cheft  locked  with  B.  and  taketh  away  the  key,  there  A  ^^'''^*  '  ^^^^ 
does  not  intrutt  B.  with  the  goods.  ■  |^;'J''f3j;;^{;  ^' 

away  the  Icry, 

As  here  does  not  fcem  to  be  any  fault  cither  in  the  plaintiff '^<^'f-^   <*<*«• 
or  defendant,  let  us  now  fee  what  the  common  law  pronounces  w7th"h"poS"«, 
00  thefc  traxifadions  exclufive  of  the  cuflom  of  Lcndon.  tut  i&  a  dcpcfit 

for  fate  cuftodx 

The  cafes,  10  which  fales  in  market  overt  have  been  pleaded  *"'*^' 
and  difallowedy  are  extremely  iirong  to  prove,  that  this  difpo- 
fition  by  Shamir  does  not  affect  the  property  of  the  pla:nciff. 
:  In 
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In  Mori  624.  In  an  adiion  of  trover  for  jewels,  one  pleaded 
the  cuftom  of  Briftol^  that  every  (hop  there  is  a  market  overt 
every  day  except  Sunday^  and  that  the  jewels  were  fold  to  him 
in  his  (hop  in  Briftoly  he  being  a  goldfmith  ;  and  on  demurrer, 
the  plea,  was  held  to  be  ill,  becafe  he  did  not  aver  that  it  was 
his  fliop  in  which  he  ufed  toexercife  the  trade  of  ajgoldfmith, 
which  he  ought  to  have  done,  for  if  the  jewels  were  (old  in  ano- 
ther fliop,  it  would  not  toll  the  property  of  the  owner. 

In  Cro.  Jae.  68,  69.  where  to  an  adion  of  trover  the  de« 
fendant  pleaded  the  cuftom  of  London^  ^c.  and  that  he,  being 
a  mercer,  bought  their  wares  in  his  (hop  wherein  he  ufed  to 
buy  fuch  wares  ;  and  on  demurrer  to  the  plea  it  was  held  to  be 
ill,  becaufe  the  wares  were  not  agreeable  to  his  trade ;  and  there 
it  was  faid,  that  the  cuftom  was  too  general,  that  every  free- 
man might  buy  all  nranner  of  wares  in  every  (hop,  t^c.  for  then 
a  fcrivener  might  buy  j)late  in  bis  (hop,  and  the  like,  &r*  which 
is  not  reafonable. 

Thefe  cafes  (hew,  that  though  the  feller  was  a  ftranger  to 
the  party,  and  though  he  bought  for  a  valuable  confideration, 
yet  fuch  fale  did  not  bind  the  true  owner,  nor  juftify  the  con- 
verfion,  unlefs  he  brought  himfelf  within  the  cuftom  of  market 
overt,  in  which  cafe  the  fale  binds,  by  reafoti  of  the  default 
in  the  owner,  and  is  compared  to  the  cafe  of  a  fine  and  non- 
claim.  35  H.  6.  f$L  29.  and  in  Baan's  Tnatifij  ancemitig  tbi 
life  of  the  Law^  foL  id.  80.  Property  of  goods  by  theft,  or 
taken  in  jeft,  where  the  fale  is  in  a  market  overt,  or  fair,  (hall 
bind  the  owner  being  not  the  feller  of  the  property,  it  muft  be 
in  a  market  or  fair  where  ufually  things  of  that  nature  are  fold. 

In  the  cafe  in  15  H.  7. 15.  an  adion  of  trefpafs  was  brought 
for  taking  fo  many  flippers ;  the  defendant  pleaded  that  he 
was  himfelf  poflefTed  of  fo  many  pieces  of  leather,  and  bailed 
them  to  one  J.S.  who  delivered  them  to  the  plaintiff,  and  after- 
ward the  plaintiff  made  of  them  flippers,  (hoes,  and  boots,  and 
juftifies  the  feizing  of  them  as  his  property,  and  the  plaintiff 
took  exception  that  the  colour  was  not  good  :  And  the  firft 
queftton  was,  whether  the  plea  did  not  amount  to  the  general 
iffue ;  and  fecondly,  whether  the  fale  did  give  the  plaintiff  fo 
much  as  a  colour  to  take  them ;  and  the  opinion  of  the  court 
was,  that  the  plea  was  good,  and  that  it  was  a  good  colour,  be- 
caufe the  bailee  had  a  lawful  poffeflion  ;  in  which  cafe,  when 
be  gives  them,  it  is  a  good  colour  for  the  vendee  (the  plaintiff 
is  called  the  vendee)  to  take  them,  in  which  cafe  the  plaintiff 
bath  colour  by  the  gift  of  him  who  had  the  lawful  pofleffion, 
to  punifh  any  ftranger  to  him  who  took  the  goods  ;  but  it  was 
held  to  be  colour  onlyj  and  judgment  was  given  for  the  defend- 
ant :  On  the  fecond  point,  whether  the  property  of  the  leather 
was  changed  by  being  made  into  (hoes  ?  It  was  held  it  was 
not.  ^ 

Br 
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Sy  this  cafe  it  is  very  apparent,  that  the  true  owner  of  The  true  owner 
^oods  docs  not  lofc  his  property  by  the  fale  made  by  the  pof-  lofc  hi«  proMMv ' 
feflbr  of  them,  unlefs  it  were  in  market-overt;  and   in  the  by  a  fale  made  by 
cafes  ftated,  no  regard  is  had  to  the  vendue's  ignorance  of  the  *J**  v^^^^l  ^^ 

I      •  ^     r  ^'  t  •  1  It  •  •    L .     them,  unlew  it 

vendor  s  want  of  title ;  no  regard  to  the  vendee  s  coming  right-  ^^re  in  markci* 
fully  to  them  as  a  purchafer  without  notice  ^  no  regard  to  the  overt. 
vendor's  having  the  lawful  poiTeflion  of  them. 

Thefe  cafes  are  all  grounded  on  what  is  mentioned  in  2  Ififi* 
714.  Cavioi  Emptor^  &  Spoliatus  debet  ante  omnia  reftituu 

But  to  impugn  this  do£lrine,  fome  cafes  have  been  cited, 
JiMJfey  verfus  Jaabs^  Mch.  8  ff^.  3.  B.  R.  Salt.  344.  The 
Lord  Cband$s  loft  money  at  play  to  Hujfej^  and  gave  him  a 
bill  for  it  on  Jacoh^  who  accepted,  and  afterwards  refufed  to 
p2y,  and  an  aflumpfit  was  brought  againft  yac»bj  and  he 
pleaded  the  16  Car,  2.  r.  7.  An  a£l  againft  deceitful,  dif- 
orderly  and  cxceffive  gaming ;  to  which  it  was  demurred  ; 
and  the  court  held,  that  though  this  is  a  kind  of  new  contrad, 
yet  all  is  founded  on  the  illegal  and  tortious  winning,  and 
only  fecures  the  payment  of  that  money,  and  therefore  it  is 
within  the  ftatute,  the  plaintiiF  being  privy  to  the  firft  wrong ; 
but  if  Hujfiy  the  plaintiff  had  affigned  this  to  a  ftranger,  bona 
fidi^  opon  good  coniideration,  he  had  not  been  within  the 
ftatute,  for  he  was  not  privy  to  the  tort,  but  an  honeft  cre- 
ditor. This  cafe  is  alfo  reported  in  Carthew  357.  and  there 
it  was  faid  by  the  court,  that  as  to  the  inconveniency  con- 
cerning trade,  there  can  be  none  in  this  particular  cafe,  be- 
caufe  the  bill  is  gone  no  further  than  to  the  firft  hands,  {viz.) 
to  the  hands  of  the  plaintiff  Huffiy^  who  won  the  money,  and 
fo  no  damage  could  here  accrue  to  any  perfon,  but  to  him 
who  is  certainly  within  the  ftatute ;  but  if  this  bill  had  been 
negotiated,  and  indorfed  to  any  other  perfon  for  value  receiv- 
ed, then  it  might  have  another  confideracion. 

This  feems  to  be  very  reafonable,  for  the  acceptance  made 
t  new  contraA :  In  the  cafe  of  Hujfey  verfus  Jacobs  the  judg- 
ment was  for  the  defendant,  becaufe  the  acceptance  was  not 
confidered  as  diftind  from  the  confideration,  the  adion  be- 
ing brought  by  the  winner,  yet  in  that  cafe  it  is  faid,  that 
the  acceptance  makes  a  new  contrail ;  if,  therefore,  it  was 
between  ftrangers  to  the  gaming,  as  between  the  acceptor 
and  the  affignee,  I  ftiould  think  the  ftatute  of  gaming  might 
be  quite  out  of  the  cafe. 

In  Salk.  lib.  Micb.  10  ff^.  3.  Lord  Chief  Juftice  Holt  men- 
tioned this  cafe ;  if  a  bank  note  be  payable  to  y/.  or  bearer, 
any  perfon  who  finds  it,  is  fo  far  confidered  as  the  bearer, 
that  a  payment  to  him  will  difcharge  the  bank.  And  fo  Sali. 
1^5.  Hodgis  veT(u9^Stiwardj  Pafch.  ^fV.^  M.  B.  R.  If  a 
bill  of  exchange  be  payable  to  j.S.  or  bearer,  if  the  drawee 
pays  it  to  the  bearer,  though  he  comes  to  it  by  trover,  theft. 

Vol,  III,  E  oc 
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or  othcrwife,  it  will  difchargc  him  ;  but  yet.  Lord  Chief 
Juftice  Heltj  in  Salk,  126.  fays,  that  the  finder  of  fuch  a  bill 
haih  no  property  againft  the  true  owner  ;  if  a  third  perfon 
purchafes  a  bank  bill  of  the  finder  without  fraud,  he  hath 
gained  a  title  to  it  in  the  ufual  manner,  by  making  himfelf  the 
bearer  of  it  for  a  valuable  confiJeration  ;  and  on  this,  is  the 
/  opinion  of  Lord  Chief  Juftice  Holt  founded,  that  a  property 

is  created  in  the  bearer,  in  refpedt  to  the  ufual  courfe  ot  bufi- 
nefs  and  tranfadlions  of  this  fort,  in  which  the  trading  with 
bank  notes  hath  been  looked  on  as  changing  money  for  mo- 
ney, or  gold  for  filver  \  where  a  bank  note  is  payable  to  the 
bearer,  it  is  confidered  as  cafh,  and  the  delivery  of  the  note» 
by  the  courfe  of  Uufinefs,  does  create  a  property  in  the  perfon 
who  becomes  the  bearer  of  it  for  ready  money,  but  there  is 
no  fuch  courfe  of  trade  in  refpe<^  to  the  gaining  of  property 
in  goods. 

Property,  by  the  rule  of  law,  does  not  follow  the  poflef* 
fion,  unlefs  in  cafes  where  the  true  owner  hath  no  marks  to 
afceitatn  his  property,  as  in  money,  tjidi  Cro,  Eiiz.  746. 
Higgs  verfus  Holiday^  where  it  was  held,  that  if  a  man  deli- 
vers money  to  another,  the  property  thereof  is  in  the  bailee^ 
becaufe  it  cannot  be  known. 

Ford  verfus  Hopkins^  Salk,  283.  Trover  for  million  lottery 
tickets,  upon  evidence  it  appeared,  that  the  plaintiff  had  given 
the  tickets  in  queftion  to  a  goldfmiih  to  receive  the  money 
due  on  them  ;  that  fome  payments  were  due,  and  fome  were 
not ;  that  this  goldfmith  had  received  tickets  of  the  defend- 
ant,  and  given  him  a  note  to  pay  him  fo  many  million  lottery 
tickets ;  that  the  plaintifPs  tickets  were  delivered  to  the  de- 
fendant by  the  goldfmith  upon  this  note ;  and  it  was  held  by 
Lord  Chief  Juftice  Holt^  that  if  money  is  ftolen,  and  paid  to 
another,  the  owner  of  the  money  can  have  ho  remedy  againft 
him  that  received  it.  But  if  bank  notes,  exchequer  notes, 
or  million  tickets,  or  the  like,  are  ftolen  or  loft,  the  owner 
has  fuch  an  intereft  or  property  in  them,  as  to  bring  an  ac- 
tion into  whatfoever  hands  they  are  come. 

This  muft  mean,  that  the  owner  can  bring  an  afiion  for 
them,  into  whatfoever  hands  they  come  without  a  valuaUi 
cnnjideration  paid  for  them  \  for  if  it  be  not  thus  underftood, 
what  //tfA  fays  here,  will  not  agree  with  his  former  opinion, 
fei,  126.  and  Holt  hid  further,  that  money  or  cafli  is  not  to 
be  diftinguiflied,  but  thcfe  notes  or  bills  are  diftinguifliable, 
and  cannot  be  reckoned  as  ca(b,  and  they  have  diftind  marks 
and  numbers  on  them  ;  but  if  they  had  been  fold  for  a  valua- 
ble confideration  before  the  money  had  become  due,  he  doubt- 
ed whether  it  would  have  transferred  the  property  i  and  hQ 
hcld|  that  by  the  delivery  of  the  plaintiiPs  tickets  to  the  de- 
fendant, the  property  of  them  was  oot  changed. 
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In  the  cafe  at  bar,  the  owner  is  found  to  have  fi^ivcn  no  ^^  »n^nce 
power  to  Seamer  to  fell  thefc  jewels,  and  no  cafe   has   been  JJ^^ "J„*rtj  bv  a 
dted    in  which    a  Hif|>ofition  made  by  the  mere  poffcflbr  of  mere  pofTciror  of 
goods,  hath  been  held  to  change  the  property  of  thv:  owner,  ^^"jj" VhsnT 
in  a  cafe   of  goods   thut   have  marks  whereby  thc^  may  be  the  property  of 
known  ;  and  thofe  cafes  relating  to  the  transfer  of  l^ifn^  notes,  the  owner,  whew 
depend  on  the  particul  ir  circumllances  in  refpcft  to  tWc  bank  ty^'^hJ^'h  ™hiy ' 
Botes  being  confidered  as  ca(h.  m»j  be  knowiu 

The  cafe  that  warrants  this  dlRindion,  is  the  cafe  of  72/ 
imi  of  England  verfus  Nfwman^  determined  by  Lord  Chief 
Juftice  ift//,  Pafcb.  ii  ^.  3.  afTumpfit  for  60/.  on  the  gene- 
ral liTue  ;  the  evidence  was,  that  John  Btllamy  had  given  a  note 
to  the  defendant  for  60  /.  payable  to  him  or  bearer  fix  months 
tfttr  date ;  the  defendant  went  to  the  bank,  and  negotiated  it 
widi  the  bank,  difcounting  intereft  for  the  fame,  but  did  not 
indorfe  the  bill ;  Billamf  broke,  not  having  paid  this  bill ; 
and  the  bank  brought  this  adion  againft  Newman,  and  the 
jarjr  found  for  the  plaintHF;  but  the  court  granted  a  new 
trial,  and  held  this  to  be  a  verdi(Et  againft  law  ;  and  Holt  fzid^ 
if  a  bill  or  note  be  payable  to  a  man  or  order,  and  he  delivers 
it  for  reidy  money,  and  not  for  nrioney  antecedently  due,  or 
lent  upon  it,  it  is  a  felling  of  the  bill  like  a  felling  of  tallies 
in  bank  btlls^  and  if  no  indorfement  be  made  thereon,  the 
vendee  is  without  remedy  againft  the  vendor,  but  if  there  be 
an  indorfement,  he  may  have  remedy  againft  the  indorfor, 
provided  be  demanded  the  money  of  the  drawer  in  convenient 
time,  and  therefore  the  bank  had  no  remedy  againft  Niwman^ 
though  they  had  advanced  the  money,  and  the  court  looked  on 
it  u  a  fale  of  the  note. 

This  cafe  (hews,  that  the  transferring  thefe  notes  is  con* 
fidered  in  the  fame  light  as  the  changing  money  for  money. 

Taking  it  then  that  the  property  of  Sxvjobn  Hnrtop  wz% 
not  changed  by  the  difpofition  of  thefe  jewels  made  by  Seamer^ 
as  confidered  at  common  law,  the  next  matter  to  be  confidered 
will  be,  whether  the  place  where  the  pawn  is  found  to  be 
made  will  intitle  the  defendants  to  detain  them. 

It  it  found  that  Siomer^  after  he  had  broke  open  the  bag 
and  taken  out  the  jewels,  carried  them  to  the  defendants  (hop, 
which  was  an  open  public  (hop  in  FUit-Jlreet  in  the  city  of 
Lnubm,  where  the  defendants  carried  on  the  trade  of  bankers^ 
and  alfo  traded  in  jewels,  and  frequently  lent  money  on  the 
ftcority  of  jewels,  and  in  the  public  (hop  of  the  defendants 
the  faid  Siomir  borrowed  of  the  defendants  300  /•  and  depofit- 
td  the  jewels  as  a  fecurity  for  the  fame. 

On  this  findingf  the  cuftom  of  London  as  to  fales  in  mar- 
Ifetp^vcrcs  hath  been  infifted  on  for  the  defendants,  and  that 
ftwning  cofiies  within  that  cuftom. 

Es  As 
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As  to  this  it  was  anfwered  by  Sir  "John  Strange^  that  ho 
cuftom  is  found  by  this  fpecial  verdiS,  aiid  therefore  the  court 
cannot  judicially  take  notice  of  this  cuftom. 

And  we  are  of  opinion,  that  the  court  cannot  judicially  take 
notice  of  it  on  this  fpecial  verdid. 

^  The  cuftom  of  In  the  cafc  of  Arguile  verfus  Hunt  in  this  court,  Trin,  5  G.  !• 
LanJon  fioU\t$  ^  prohibition  was  moved  for  to  the  fpiritual  court  for  a  fuit 
IT.nTnoMcMnd  ^hcrc,  for  Calling  a  woman  whore  in  London^  and  the  want 
by  the  fpecial  of  jurifdi£tion  appeared  on  the  face  of  the  libel ;  but  becaufe 
rcrdia,  the  court  j^g  cuftom  of  London  to  cart  whores  was  not  fet  forth  in  the 
could ^not  judl-  libel,  the  prohibition  was  denied,  and  it  was  determined  that 
cully  take  notice  the  court  could  not  judicially  take  notice  of  the  cuftom  of 
h  «  ft!i"U*l^he5  ^<^»^^»»  and  ^hc  fame  thing  is  alfo  determined  in  Carthew  75. 
were  of  opinion  it  but  it  was  faid  for  the  defendant,  that  this  cuftom  need  not 
doet  not  extend  be  found  by  the  jury,  becaufe  it  cannot  be  proved  by  wit- 
to  pawning.  ^([^^^  but  muft  be  certified  by  the  recorder  of  London  5  but 
I  think  this  no  fufficient  anfwer  to  the  objedion  arifing  from 
the  want  of  finding  the  cuftom. 

In  the  cafe  of  Day  verfus  Savage^  Hob.  87.  it  is  cited  to 
have  been  adjudged  that  the  cuftom  of  London ^  that  every  day 
there,  except  Sunday,  is  a  market-overt,  ought  to  be  tried  by 
the  jury,  and  not  by  the  certificate  of  their  recorder;  but  that 
hath  been  fince  determined  to  be  otherwife  in  the  cafe  of 
jlpptejlon  verfus  Stowton,  Cro,  Car,  516.  Sir  IVilliamJonts  ^12» 
But  in  all  the  cafes  the  cuftom  is  either  pleaded  fpecially,  as 
in  Cro.yac.  ti.  or  clfe  it  is  found  by  the  jury;  and  if  this 
be  fo,  that  the  court  cannot  judicially  determine  of  the  cuf« 
toms  i)f  London,  but  they  ought  to  be  pleaded  or  found  ;  then 
what  was  infifted  on  as  to  pawning  being  to  be  taken  to  be 
equal  to  a  fale,  will  be  quite  out  of  the  queftion* 

But  however  we  are  of  opinion,  that  taking  the  cuftom  of 
London  to  be  as  ftated  in  5  Co,  8?.  b.  this  cuftom  does  not  ex* 
tend  to  pawning.  It  is  a  conftant  rule  that  cuftoms  are  to 
be  taken  ftridly.  Perkins,  fie.  435,  Noy's  Max.  78.  2  Sid. 
139.     Lamb.  619. 

The  difpcfition  Then  fince  the  cuftom^  arc  to  have  a  literal  and  ftrait  in- 
of  a  pawn  i«  terpretation,  as  the  cuftom  is  only  for  a  fale  in  open  (hop 
quite  variant     j^  j^ind  thc  property  of  a  ftranj^er,  that  cuftom  cannot  extend 

from  a  fale,  tor  a  ^      \       •'.  ,  ^9     ^       .  ^  -, 

▼endee  can  trans- to  a  pawn,  which  IS  a  aifpofition  quite  variant  from  a  fale; 
fer  the  thing  by  a  fale  the  vendee  can  transfer  the  thing  to  any  other,  and 
to  any  other,      trade  and  traffick  is  promoted  thereby  ;  but  it  is  quite  othcr- 

and    trade    it  -  r     •        x  r       t  ^  l'^j  n  i»^  e 

thereby  proinot-  '''"c  in  the  ca!e  of  pawns,  for  they  tend  to  ftop  the  change  of 
•d ;  ochtrwife in  the  property  of  the  things  that  are  pledged,  and  therefore  if 
SptheciiaMe  ^^^'^^  '*  ^"y  difference  between  a  fale  and  a  pawn,  that  is  a 
of  the  pri-pcrty  fufficient  rcafon  why  the  cuftom  which  is  affixed  to  the  one, 
in  the  thiop  (bould  not  extend  to  the  other  ;  and  therefore  the  queftion  is  «ot, 
/«^«4f^  irhethcr  it  be  a  reafonabic  cuftom,  that  a  pawn  in  an  open  ibop 
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in  Is4nd§n  (hould  bind  the  property  of  a  ilranger ;  but  the  true 
^ueftion  is,  whether  a  pawn  and  fale  be  the  fame,  for  if  they 
be  not  the  fame,  then  pawning  will  not  fall  within  the  cuf- 
tom,  that  a  fale  in  market-overt  in  an  open  (hop  in  London 
binds  the  property  of  a  ilranger. 

To  ihew  that  pawning  goods  in  London  will  not  bind  the 
property  of  a  ftranger,  I  will  mention  the  cafe  in  x\it  Tear- book ^ 
35  H,  6.  p  25.  and  is  in  point ;  it  was  an  information  in  the 
Exchequer  for  the  King's  jewels ;  the  defendant  pleads  the 
cuftom  of  L§ndom^  that  if  any  goods  be  pawned  there,  the 
pawnee  may  detain  them  until  the  money  lent  upon  them  be 
paid  ;  and  pleads  further,  that  he  did  not  know  that  they  were 
the  King's  jewels,  and  that  they  had  not  the  King's  arms  or 
marks  upon  them  ;  and  to  this  plea  there  was  a  demurrer  and 
judgment  for  the  King,  becaufe  it  is  not  a  good  cuftom  that  a 
pawn  (hould  bind  the  property  of  a  ftranger,  and  though  it  was 
iaidat  Che  bar  the  judgment  in  that  cafe  was  given  on  another 
poiot^  that  the  cuftom  fhould  not  bind  the  King  by  reafon  of 
Us  prerogative,  yet  it  is  not  fo,  for  both  points  were  refolved, 
and  judgment  was  given  upon  both  ;  and  Jenkins  in  abridging 
the  cafe,  foL  83.  fays,  that  the  cuftom  of  London  doth  no  where 
extend  to  the  King's  goods,  nor  to  a  pawn  of  them. 

As  there  is  no  cuftom  found  by  the  verdift,  and  as  there  is  A»  there  i»  no 
no  inftancetbat  the  cuftom  of  London  hath  ever  been  allowed  in  J^c*uftom*of 
cafe  of  a  pawn,  but  a  refolution   in  the  Tear^book^  and  the  Lundcn  hath  ever 
opimons  of  Judge  Tonkins  are  to  the  contrary,  I  think  the  de-  /'wn  a!io*cd 
ienaants  cannot  have  any  title  to  retain  thele  goods.  p.wn,  the  pawnee 

\ui  not  any  titU 
tB  letAin  the  goods  againft  the  true  owner. 

On  the  foundation  of  fuch  a  cuftom  much  was  faid  at  the  '^^^^^^[^"^^'J^" 
bar  upon  the  a£i  againft  brokers,  i  James  i.  cL  2i.  which,  in  J^j^^^^^^^J" 
the  preamble  of  it,  is  faid  to  be  made  **  for  the  defence  of  ho-  conf-qucoce  to 
"  neft  and  true  mens  property,  and  intcreft  in  their  goods."     «^«  'ihl'wurr' 

d^ciimd  giving 

What  was  faid  upon  it  was  very  material ;  but  as  the  con-  any  opin.on  00 

m       ^.  *.     1   .  i\    '         r  r  ^\^      ^      J         c  T  the  ci»nitrudt  Oft 

ftrudion  of  this  ait  is  of  great  confcquence  to  the  trade  ot  Lon-  ^^  ,^^  ^^  ^^^  ^^^ 
doa^  we  have  avoided  giving  any  opinion  about  it,  being  una-  lent  cafe  .id  no 
JUmoos  for  the  plaintiff  without  the  aid  of  this  ftatute,  as  my  ^'[^^;^°^"j^*- 
brother  Chappie  before  he  went  out  of  town  declared,  be  agreed 
with  OS  intirely. 


£  3  Seamer 

r    ..  . 
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Cafe  9«       Siamir  and  others  verfus  Bingham  and  §thirs ;  and  Sfndi  and 

ciberf  verfus  Strode^  June  ii,  1743* 

TH  E  father  of  archbifliop  ff^aki^  by  a  deed  on  the  mar-» 
riage  of  the  archbilhop,  fettles  tht  cftatp  now  in  quef- 
tion  upon  the  iffue  male  of  the  archbifhop,  and  if  no  iflue  male, 
then  he  directs  the  eftate  to  be  fold,  and  to  be  divided  equally 
among  the  archbilhop's  daughters. 

By  a  deed  of  the  29th  of  Jpril  1702,  the  archbifhop  direct 
his  eftate  to  be  fold,  and  the  money  arifi.ig  from  u  to  be  di- 
vided equally  among  his  fix  daughters,  provided  he  lliould  havo 
tio  fon. 

After  the  marriage  of  EJIher  one  of  the  daughters  to  Richard 
Brcdrippj  he,  "  by  deed  dated  the  7th  of  Odiober  1714,  made 
between  him  and  Eflher  his  wile  of  the  one  part,  Dodor 
Wakt^  afterwards  archbifhop  of  Canterbury^  <S  the  other, 
reciting  the  deed  of  the29th  oi  April  170^,  divi  covenant,  that 
all  fuch  right  either  in  land  or  money  as  (hould  at  any  time 
accrue  ioHefier  in  her  life,  or  to  Richard  in  her  right,  by 
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'*  virtue  of  the  recited  deed,  (hould  be  veiled  in  the  three  perv 

*^  fons,  who  were  likewife  parties  to  the  indenture  in  1714.9  m 
«« 
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truft  that  they  and  the  furvivor,  (sTr.ihould  put  out  fuch  Ihare 
of  the  money  raifed  by  the  fale  of  the  manors,  t^c.  a^belong'^ 
ed  ioHeJiery  at  intcreft  on  a  good  fecurity,  and  the  rents  afi4 
^^  profits  of  her  ihare  of  the  faid  eilate,  and  the  intercil  of  the 
^'  money  raifed  by  fale  of  her  ihare,  fliould  pay  to  Richard  Br$^ 
**  dripp  during  his  life,  and  after  his  death  to  Htjier  during 
*'  her  life,  and  after  the  death  of  the  furvivor  of  them  ihould 
**  pay  all  the  principal  money  to  the  ilFue  of  Richard  Brodnpp 
and  HeJIer  (other  than  and  bcfidcs  fuch  iffue  male  o\  Richard 
by  Hejier^  who  for  the  time  being  (hould  be  immediately  in- 
heritable to  the  manors,  lands,  J^c)  equally  between  theni 
(bare  and  (hare  alike,  to  fons  at  21,  and  daughters  at  219  or 
marriage  \  and  if  any  of  the  children  (hould  die  before  thei^ 
(bares  (hould  become  payable,  to  go  to  the  furvivors;  but 
in  cafe  all  (hould  die,  then  the  money  to  be  paid  10  fuch  foa 
**  who  (bould  be  inheritable  as  aforefaid  ;  and  if  no  fuch  fon, 
**  then  to  be  paid  to  the  furvivor  of  Richard  Brodripp  and  HfJ^ 
^'  ter^  and' the  ^executors,  adminiftrators,  or  aifigns  of  futh 
**  furvivor." 

George  Brodripp,  the  only  child  born  of  this  marriage,  fur- 
vived  his  father,  and  afterwards  arrived  at  his  age  of  21,  but 
is  now  dead  in  the  life-time  of  his  mother,  who  is  roarrred  to  a 
fecond  hufband  the  defendant  Strode. 

2  fhotMi 
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in  the  Time  of  Lord  Chtneellor  Hardwic  ks.  SS 

ThamasBrodripp,  heir  at  law  oi Georgia  infifts  that  the  in te reft 
of  Efthtr  ought  to  be  deemed  real  efUte,  and  that  it  veiled  ia 
Gfrge^  Eftbir*%  foo,  in  nature  of  a  remainder  after  her  death, 
and  that  it  is  now  defcended  on  him. 

The  plaintifFs,  who  arc  the  children  of  Richard  Brodripp  by 
a  firft  venter,  and  half  fiftcrs  of  George  Brodripp^  infift  that  thi* 
fhare  muft  be  coniidered  as  money,  and  that  it  veftcd  in  George 
Brsdripp,  and  confequently  was  tranfmiifible  to  his  perfonal 
reprefentatives. 

The  defendant  Thomas  Strode  and  his  wife  infift,  that  if  there 
was  fuch  indenture  or  deed  of  1714,  and  the  defendant  Efiher 
named,  or  made  a  party  thereto,  that  (he  never  executed  the 
fame,  and  was  not,  nor  could  be  bound  thereby,  and  that  fhe 
was  not  only  at  the  time  a  feme  court,  but  an  infant  of  ]6 
years  of  age,  and  fuch  deed  being  made  and  executed  after  her 
marriage  with  Richard  Brodripp^  the  fame  was  merely  volun- 
tary as  to  her* 

Lord  Chancellor, 

In  the  firft  place  this  is  a  pretty  harfli  demand  in  the  plain* 
tiffs,  who  claim  two-thirds  of  this  contingent  intereft,  though 
at  the  fame  time  they  are  no  relations  at  all  of  Efther  Strode^  or 
of  archbiihop  fFake^  but  only  half  fifters  of  George Brodrippj  and 
daughters  of  Richard  Brodripp  by  a  firft  venter. 

Therefore  if  a  reafonable  conftrudion  can  be  put,  which 
will  prevent  thefe  confequences  from  happening,  it  is  what  a 
court  of  equity  would  incline  to  do,  as  the  parties  to  the  deed 
Ihemfelves  would  have  guarded  againft  them. 

The  cafe  has  been  properly  divided  into  thre^queftions  : 

Firft,  Whether  by  the  deed  of  the  7th  of  OSiober  17 14,  cxc- 
coced  the  day  after  the  marriage  hy  Richard  Brodripp  the  huf- 
band,  and  archbifhop  IVakej  the  property  of  EJiher  Strode  is 
bound  as  to  her  (hare  of  her  grandfather's  eftate. 

The  fecond  queftion,  if  it  did  not  bind  her,  whether  the  aft 
ihedid  by  executing  a  deed  on  her  marriage  with  Strode  in  1738, 
is^  acquiefcence  and  binds  her,  (for  there  the  deed  of  1714 
is  recited,  and  ihdtEjherwsi^  a  party,  and  that  fhe  fecures  her 
intereft  in  that  deed  as  a  provlflon  for  her  children,  and  herfelf 
jf  (he  furvives). 

Thirdly,  If  it  did  not  bind  her,  then  what  is  the  conftrut- 
tion  ofthc  uufts  of  the  deed  of  the  7  th  of  O^fobcr  1714.    . 

£  4  As 
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As  to  the  two  firft  queftions,  whether  (he  was  bound  by  the 
execution  of  the  deed  of  the  yth  of  OSfohr^  or  by  the  fubfe- 
quent  ac^,  I  (hall  give  no  opinion  :  but  1  ihould  think  (he  was 
not  bound. 

If  it  was  real  eftate,  all  thefe  queftions  would  be  out  of  the 
cafe. 

But  I  muft  con(ider  it  as  money,  it  being  direded  to  be  fold. 

The  rule  of  this  court  is^  that  land  to  be  turned  into  monej 
is  confidered  as  money. 

But  it  has  been  truly  faid,  that  there  are  cafes  where  perfont 
may  infift  in  this  court  upon  the  land  itfelf ;  that  is,  where  thQ 
parties  all  agree  that  it  (hall  not  be  turned  into  money,  but  if 
any  of  them  oppofe  it,  the  court  will  dire&  it  to  be  fold. 

There  is  another  reafon  in  this  cafe,  becaufe  here  one  of  tho 
daughters  had  the  pre-emption  given  her. 
• 

I  do  not  take  the  deed  in  17 14,  to  be  a  fettlement  for  a  va- 
luable cc>n(ideration.  • 

I  agree  there  are  cafes  where  *a  father  contrafiing  for  an  in-t 
fant  child  (hall  bind  the  child,  efpecially  if  the  child  claim  any 
thing  under  the  fettlement ;  but  then  it  mufl  be  before  mar-v 
riage,  and  in  confideration  of  the  marriage ;  for  the  court  will 
not  fufFer  her  to  claim  benefit  one  way,  and  not  to  be  bound 
the  other. 

But  this  being  after  marriage  is  voluntary,  and  being  th^ 
next  day  after  the  marriage  does  not  differ  the  cafe,  for  whe* 
ther  two  days  or  (ix,  or  fix  years,  it  is  the  fame  thing. 

No  recital  of  the  father  will  bind  the  property  of  the  daugh- 
ter, but  there  muft  be  fome  proof  of  the  father's  intention  to 
do  it. 

There  is  no  fuch  proof  in  this  cafe.  It  might  be  a  reafonable 
caution  in  the  hufband  to  fecure  fome  provifion  for  the  chil* 
dren,  but  yet  I  am  of  opinion  it  could  not  bind  the  mother^ 

The  deed  is  by  way  of  covenant,  that  all  the  interefl  wbicli 
(he  (hould  claim  under  the  deed  in  1702,  (hould  be  conveyed  to 

When  is  the  time  the  principal  money  is  to  be  paid  ?  why 
jifter  the  death  of  the  furvivor  of  father  and  mothcf,  for  till  thea 
it  was  to  veft  in  trufi^cs, 
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But  it  is  fttd  the  time  of  pajment  there^  is  to  be  confidered 
mt  the  age  of  twenty-one,  or  marriage.  I  am  of  a  difterenc 
•pinion,  for  this  is  only  a  circumftance  or  qusliiication  of  (he 
perfon  receiving,  and  the  words  at  their  age  of  twenty-one,  or 
marriage,  is  not  to  accelerate  the  payment,  or  to  vcft  it  in  the 
children ;  but  the  plain  meaning  of  the  words  is,  that  if  the 
father  and  mother  had  died  during  the  infancy  of  the  chil- 
dren, that  it  (hould  not  be  paid  before  their  marriage,  or 
twenty-one. 

It  has  been  faid  that  it  (hall  veft  at  twenty-one,  and  be 
tranfmiffible  to  the  reprefentatives,  though  not  payable  till 
after  the  death  of  the  furvivor  of  father  and  mother. 

Suppofe  A.  by  will  directs  a  fum  to  be  paid  at  twenty-ont, 
or  mar  iage,  and  there  are  no  words  of  gift,  or  intereft  to  be 
paid,  It  (hall  not  veft  before  that  time. 

The  diredion  of  the  payment  here  is  the  gift,  and  therefore 
will  not  veft  till  the  time  of  payment  comes  *,  and  befides,  there 
is  no  intereft  given^,  which  makes  the  cafe  ftiil  ftronger. 

The  meaning  of  the  claufe  of  provifo  was  plainly  this,  that 
if  any  of  the  younger  children  died  before  the  time  of  payment 
camC)  that  it  (hould  not  go  to  their  reprefentatives,  but  to  the 
furvivor  of  the  brothers  and  (ifters. 

It  [%  faid  this  is  a  fevere  conftru6lion,  becaufe  fome  of  the 
younger  children  might  live  to  twenty-one,  or  might  want  the 
money  to  advance  them  in  marriage ;  and  it  would  be  hard,  if 
tbey  died  in  the  life-time  of  the  father  and  mother,  that  their 
(bare  (hould  go  to  their  furviving  brothers  and  (ifters  rather  than 
lo  their  own  children,  if  they  Ihould  leave  any  at  their  deaths. 

But  whatever  hard(hips  there  may  be  in  this  cafe,  I  am  to 
govern  myfelf  by  the  words  of  the  deed  ;  and  moft  clearly,  on 
the  conftru(£tion  of  this  deed,  their  ihare  woul^  furvive  to  the 
Other  younger  children* 

I  take  the  words  for  thi  iimi  liing  to  relate  to  the  time  of 
payment,  the  death  of  the  furvivor  of  father  and  mother. 

Or  otherwife  a  great  abfurdity  would  follow  :  for  fuppofe  at 
the  death  of  the  father  there  were  two  fons  and  two  daughters, 
and  the  eldeft  fon  arrived  at  the  age  of  twenty-one,  but  dies 
without  i(rue  in  the  life-time  of  his  mother  j  and  afterwards,  at 
her  death,  the  next  fon  ihould  become  inheritable,  would  he  be 
intitled  ?  I  am  of  opinion  he  would  not,  for  it  was  the  inten- 
tion of  the  deed  to  exclude  fuch  fon  as  (hould  be  inheritable  at 
ih$  tim  hitng^  tbe  death  of  the  furvivor  of  father  and  mother. 
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And 
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*^  And  in  cife  there  ihall  be  no  Aich  fon,  &f." 

That  18  no  fin  who  at  the  time  of  the  des^th  of  the  furvivor  of 
father  and  mother  ihall  be  inheritable :  which  (hews  that  the 
whole  deed  is  connected  to  the  time  of  payment,  the  death  of 
the  furvivor  of  father  and  mother* 

Though  It  is  very  true  there  is  no  time  of  payment  taken 
from  the  condition  or  circumftances  of  fuch  fon  who  is  inhe* 
ri table,  yet  there  is  a  time  of  payment  equally  applicable,  which 
is  the  death  of  the  furvivor  of  father  and  mother. 

I  think  the  meaning  of  the  parties  to  be,  that  if  there  fliould 
be  no  child  at  the  death  of  the  father  and  mother,  that  it  (hould 
be  in  the  power  of  the  furvivor  to  difpofe  of  it  abfolutely. 

Lord  Hardwicke  decreed  the  eftate  in  queftion  comprifed  in 
the  deed  of  the  2t)tb  of  April  1702,  to  be  fold,  and  the  money 
firifing  by  fuch  fale  to  be  divided  into  fix  equal  parts,  and  fuch 
fix  parts  to  be  confidered  as  the  feveral  ihares  of  the  fix  daugh- 
ters of  Dodor  IVake^  late  Archbifliop  of  Canterhury^  Elizabeth 
the  feventh  daughter  having  died  unmarried  and  without  ifTue  ; 
and  a  queftion  being  made  in  thefe  caufes,  whether  the  fixth 
part,  which  was  the  fliare  of  the  plaintiff //ir^/r  firft  married 
to  Brodripp^  and  now  to  Strode^  belong  iolely  to  Hejfir  as  hav- 
ing furvived  her  hufband  Brodripp^  and  all  the  children  of  that 
marriage,  or  ou^ht  to  be  diftributed  as  part  of  the  perfonal  eftate 
of  Brodripp  her  fon ;  his  Lord  (hip  declared,  that  he  was  of 
opinion  that  the  faid  {hare  belongs  folely  to  the  plaintiff  Hefier* 


Cafe  20.       Butkr  an  infant  by  his  guardian  plaintiff,  and  Framan  and  John 

ButUr  defendants,  Jum  22,  1743. 

S.  g»TM  til  the  rr^HE  grandfather  of  the  plaintiff,  by  will,  after  direfling  his 
of  hi$"pcrfot)a"**  A  i^^^s  and  legacies  to  be  paid,  gives  all  the  rejl  and  refidiu 
cfttte  to  bit        of  his  perfonal  ejiate  to  his  grandfon  the  plaintiff  at  his  age  of  twenty^ 

aarfnle'dic  li.  ^"'^  ^^^  '/  ^'  ^''  ^'/^^'  ^*^'  ^-^'>  ^^^^  ^^  '*'  defendant  Freeman, 
fore  that  zft,      ivhom  he  makes  his  executor » 

tbea  to  F.  whom 

J^tor  j'the""'  The  plaintiff  has  brought  his  bill  for  the  intcrcft  of  the  re- 
pranaron  is  not  fidue  to  be  paid  to  him  during  bis  infancy, 

incitlrd  to  the 

fromthu'rtfi?         The  defendant  Freeman  by  his  anfwer  infifted,  that  the  plain- 
due,  but  muft      tiff  is  not  intitlcd  to  it,  unlefs  he  attains  his  age  of  twenty-one, 
£'«7v«tt  ai.  '^"^  ^^^^  »^  °"g^^  ^^  accumulate,  and  if  the  plaintiff  dies  before 
'  twenty-one,  that  it  will  equally  belong  to- the  defendant  with 
the  refidue. 

The 


in  the  Time  of  Lord  Chancellor  Hardwic&i*  59 

The  defendant  fohn  Butler^  the  father  of  the  infant,  infifted, 
that  thi  nftitu  muft  be  confined  to  what  the  teftator  left  at  the 
time  of  his  death,  and  that  the  intereft  made  after  his  death, 
ought  to  be  coniidered  as  an  undifpofed  part,  and  go  to  him  as 
the  next  of  kin  to  the  teftator,  according  to  theftatute  of  diftri- 
botions  \  or  if  the  court  (bould  be  againft  him  in  this  point, 
th;&'.  then  he  is  intitlcd  to  receive  it  for  the  maintenance  of  the 
plaintiff. 

The  plaintifPs  counfel  argued,  that  the  intereft  ought  to 
folio^iT  the  principal,  as  the  fliadow  does  the  fubftance,  and 
therefore  that  the  devife  of  the  reiidue  will  carry  it  j  and  cited 
the  cafe  of  Gran  verfus  Ek'tns^  Decemhtr  6,  1742.  •  •  yiJdMu^ 

The  counfel  for  the  defendant  Fretman  infifted,  this  was  a 
contingent  devife  to  the  plaintiff,  and  as  it  does  not  veft  till  his 
age  of  twenty-one,  he  cannot  be  intitled  to  the  intereft,  but 
that  it  ought  to  be  received  by  a  truftee  in  the  mean  time,  and 
placed  out  in  real  or  government  fecurities  for  the  benefit  of 
the  plaintiff,  if  he  comes  of  age,  if  not,  for  the  benefit  of  the 
defendant  Framan  the  remainder-man. 

The  counfel  for  Butltr  the  father  infifted  on  the  fame  point! 
fA  are  already  fiated  by  the  anfwer  of  the  defendant, 

LoKB  Chancellob, 

I  am  of  opinion  that  the  plaintiff  is  not  intitled  to  the  intereft 
that  arifes  from  this  rcfidue,  and  though  the  words  n^  and  r/- 
Jidui  muft  be  confined  to  what  fhali  be  found  at  the  death  of  the 
teftator,  after  his  debts,  funeral  expences,  and  legacies  are  paid, 
yet  that  the  intereft  ought  to  accumulate  till  the  plaintiff  arrives 
at  his  age  of  twenty-one,  and  as  often  as  it  amounts  to  a  com- 

Stent  fum,  to  be  placed  out  by  a  truftee  appointed  by  the 

I  am  not  quite  fo  clear  how  this  intereft  would  go,  if  the  The  court doulit- 
accident  fhould  happen  gf  the  plaintifPs  dying  before  twenty-  ^«i  how  i he  inter 

i_.i  iTr  •  rLi--ir  I     reft  would  go  if 

one,  whether  to  the  repre tentative  of  the  plaintiff,  or  to  the  the  grandfoo  aie4 
defendant  Fretman^  and  if  there  had  been  occafion,  il^oiild  have  before  2i,whe-  ' 
been  glad  the  cafes  |jad  been  looked  into  and  argued  over  again  5  f^Ji^g^/XF* 
but  as  this  queftion  may  never  arife  fince  the  plainti^  may  live  ^ 

to  be  twenty  one,  there  is  no  ne<;e$ty  for  another  argument 
at  prefeot. 

As  to  the  itknAzxitJobn  Butler^  claims,  lam  of  opinion  heT^ereiidQebeiiii^ 
has  no  right  to  the  intereft,  becaufe  the  teftator  has  given  a)l  given  hy  dLV'^A- 
tbinfl  aHdrifidu$  of  his  perfonal  eftatc,  fo  that  he  cannot  be  J*^^'^®**'^" 

ifid  to  have  left  any  part  undifpofed,  and  confequently  can  gency  of  hit  at- 
taining SI,  and 
^iOthis|  (aid  of  the  tpf  licatioA  of  the  prcduce,  he  Si  not  intitled  to  be  maintained  out  of  ^ 

have 
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The  cnvrt  will 
not  direct  the 
iaureft  of  a  con- 
tingeot  legicy  to 
be  applied  for  the 
child**  maiate-. 
nance,  anleTi 
from  the  poverty 
of  hit  parent  he 
it  in  danger  of 
pcrifliing  for 
want. 

A  parent  moft 
maintain  hit 
child  onlefs  to- 
talljr  incapable^ 
or  by  having 
naany  children 
botdert  upon 
iieceflitjr. 
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have  no  title  to  it  as  next  of  kin  under  the  ftatute  of  didribu* 
tions  i  for  as  the  devife  of  the  refidue  is  contingent,  it  not  veft* 
ihg  till  the  gratidfon's  age  of  twenty-one,  the  intereft  is  fo  like- 
wife,  and  muft  accumulate  in  the  mean  time  ;  nor  can  the  de- 
fendant ButliTy  by  the  rules  of  this  court,  iniitlc  himfcif  to  it  as 
maintenance  for  the  infant,  becaufe  it  is  given  by  a  grandfather 
to  a  grandfon  upon  a  contingency  of  attaining  his  age  of  twenty- 
one  ;  and  as  nothing  is  faid  how  the  produce  of  it  (hall  be  ap- 
plied, he  is  not  intitled  as  a  grandfon  to  be  maintained  out  of 
the  produce. 

The  law  of  nature  obliges  only  fathers  to  maintain  their 
children,  and  unlefs  the  child  from  the  mean  circuniftances  of 
the  parent  is  in  danger  of  perifliing  for  want,  the  court  will  not 
diredl  the  intereft  that  (hall  be  made  of  a  contingent  legacy  to 
be  applied  for  that  purpofe^  fo  that  unlefs  the  parent  is  totally 
incapable,  or  under  particular  circumftances,  as  having  a  nu* 
merous  family  of  children,  and  is  bordering  upon  neceifity,  the 
law  of  the  land,  and  of  nature,  make  it  incumbent  upon  the 
parent  to  maintain  his  child. 

I  was  counfel  in  the  caufe  of  Juberly  verfus  Vernon,  i  P.  Wms. 
783.  where  the  teftator  Mr.  Vernon  had  left  6000  /.  to  the  plain« 
tin  his  niece  to  be  paid  her  at  her  age  of  twenty-one,  and  (he 
infifted  that  the  intereft  of  this  money  ought  to  be  allowed  for 
her  maintenance;  and  Lord  Macclesfield^  who  direded  this 
caufe  to  be  argued  only  by  one  counfel  of  each  fide,  was  of 
opinion,  that  the  intereft  in  this  cafe  ought  to  follow  the  prin- 
cipal, for  it  was  a  vefted  legacy,  and  payable  at  twenty-one. 

But  there  it  was  a  fum  of  money  feparated  and  detached  from 
the  reft  of  the  eftate,  and  a  vefted  legacy ;  here  it  is  a  contin- 
gent one,  and  not  a  (pecific  fum,  but  of  the  refidue  of  his  perfonal 
tftatOy  which  makes  a  difference  between  the  cafes  ;  and  the  fa- 
ther likewife  in  the  prefent  cafe  poffefTed  of  a  good  eftate,  and 
in  confiderable  circumftances. 

Therefore  his  Lordfhip  decreed  the  intereft  which  has  arifen 
upon  the  refidue  of  teftator^s  perfonal  eftate  fince  his  death,  or 
which  .may  arife,  to  be  paid  into  the  hands  of  a  truftee,  to  be 
laid  out  in  real  or  government  fecurities  as  often  as  it  ihall 
amount  to  a  competent  fum. 


CrichtoH 
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CricbtM  verftts  Sjmis^  June  22,  1743.  Cafe  21. 


THE  qucftion  in  this  cafe  arofc  upon  the  wUl  of  Dorathy  f J^"^^!^*^^. 
Colby.  ill  my  gpodf, 

wearing  appmrel 
af  what  nature  and  kin  J  Toever,  except  my  |oW  watch.    M  ber  noauing  affitrel  and  ornawuMtt  0/ber 
ftrfMt  atuft  htr  gUd  xvatth,  faffid  t»  tbt  dtvijta,  sad  mm;  houjbold  good*  Md/urmtun,  hut  m  ofbtr  fan 
•f  ber  eftoH* 

The  plaintiffs  have  brought  their  bill  for  the  refidue  of  the 
teftatrix's  perfonal  eftate,  and  found  their  claim  upon  thefe 
words  in  the  will,  I  give  and  bequeath  to  the  plaintiffs  all  my 
gaedsj  wearing  apparel^  of  what  nature  and  kindfoever^  except  my 
geld  watcb* 

Mr.  Brown  for  the  plaintiffs  cited  the  cafe  of  the  Duke  and 
Dutchtfs  if  Bolton^  and  Newjiead  verfus  John/on^  before  Lord 
Hardimcke^  July  15,  1740.  •  •Fidtenu, 

The  general  prefumption  he  faid  was  with  the  plaintiff^,  for 
it  is  not  to  be  prefumed  chat  the  teftator  died  intefiate« 

That  it  is  a  general  devife,  and  carries  the  whole  refidue, 
for  there  is  nothing  more  known  than  that  the  word  omnia 
bona  will  convey  every  ihing  in  the  civil  law. 

Mr.  Browning  of  the  fame  fide  cited  Moor  352.  Portman 
verfus  IVillis^  and  i  P.  JVms.  267.  Jnon.  both  as  to  the  gene- 
ral dodrine  of  omnia  bona* 

That  wearing  apparel  is  only  intended  for  the  fake  of  the 
exception  of  the  gold  watch,  and  is  no  revocation  of  the  refi« 
due. 

Mr.  Noelj  counfel  for  the  defendants,  the  executor,  and 
Elizabeth  Clarky  the  only  furviving  fifter  of  the  teftatrix,  faid, 
there  is  no  general  introdudory  claufe  that  (hews  her  inten- 
tion of  difpofing  of  her  refidue,  as  all  my  worldly  goods  I  intend 
eo  di/pofe  ofy  or  any  fuch  general  expreflion. 

It  is  difficult  to  find  cafes  which  correfpond  exaflly  with 
odd  uncertain  claufes  in  wills,  yet  there  are  fome  where  it 
has  been  held,  that  all  my  chattels  of  what  nature  or  kindfoever 
will  not  carry  the  refidue.  Pratt  verfus  Jack/on^  2  P.  Wms. 
102.     Eq.  Caf.  Abr.  200,  201  • 

It  being  a  woman's  will  makes  it  a  ftronger  cafe  for  the 
defendants,  for  the  teftatrix  confidered  all  ornaments  as  wear- 
ing apparel,  fince  it  is  not  goods  and  wearing  apparel,  hut  all 

my 
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my  goods^  wearing  appard  of  ivtat  nature  cr  kind  fievery  which 
ihews  that  ihe  meant  only  to  give  wearing  apparel  and  orna- 
ments of  the  perfon,  fuch  as  jewels,  ^c. 

Mr.  Brown  on  the  reply  faid,  as  to  the  obfervation  that 
there  are  no  general  words  which  fhew  her  intention  to  dif- 
pofe  of  the  reiidue,  it  may. have  weight  in  the  determination 
of  thofe  cafes,  where  there  are  fuch  words,  hut  the  law  fup- 
pofcs  that  every  perfon  in  making  a  will  intends  to  difpofe  of 
every  thing. 

It  has  been  faid,  the  teftatrix  does  not  mean  perfonal  eftate 
in  general,  but  fome  fpecies  of  goods. 

But  the  words  goods  of  what  nature  or  kind  foever  in  common 
parlance  means  every  thing. 

That  the  plaintifFs  are  the  tedatrix's  near  relations,  and  that 
the  natural  conftrudion  of  the  words  is  all  my  goods,  except 
my  watch. 

Lord  Chancellor, 

Cafes  of  this  kind  are  feldom  very  clear. 

The  reafontng  and  arguments  to  (hew  the  intention,  feem 
to  preponderate  in  favour  of  the  defendants. 

m 

It  has  been  faid  the  teftatrix  has  not  fet  out  with  general 
words  of  difpofition. 

I  lay  no  weight  upon  that,  becaufe  all  teftators  intend  to 
difpofe  of  the  whole;  ihe  feems  to  have  made  an  exad  calcu- 
lation of  what  her  perfonal  eftate  would  amount  to,  for  here 
is  a  lapfed  legacy  of  50/.  which  taken  out  of  the  refidue,  no- 
thing remains  but  only  16 /•  fo  that  (be  imagined  ihe  had  dif- 
pofed  of  the  whole. 

There  is  no  doubt  as  to  the  obfervation  upon  omnia  bonafua^ 
that  both  by  the  civil  law  and  law  of  England  it  will  pafs  the 
whole. 

If  ■  muk  gtfet  But  what  do  thefe  cafes  amount  to  in  general,  only,  that 
dSl*&'i  i"^ve  'f  *  ^^^  S*^"  *  'cgacy,  and  then  fays,  I  give  all  my  goods, 
all  my  soodtf ic^  it  will  pafs  the  refidue.  But  there  are  inftances  where  goods 
will  pafs  Che  rcfi-h^YQ  \i^ii  taken  in  a  more  reftrained  fenfe. 

4ut. 

The  word  i^oit  As  to  what  Mr.  Brown  fays,  that  in  common  parlance  it 
In  common  par-  means  c Very  thing,  I  uke  it  "to  be  the  dired  contrary,  that 
•niy,  tmi  not  the  they  mean  goods  only,  and  not  the  whole  perfonal  eftate. 

whole  perfoml  This 

cfiatc. 
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This  was  not  intended  to  be  a  refiduary  tlaufe,  for  (be  after- 
wards gives  a  legacy  of  50/.  to  the  executor. 

Indeed  if  there  had  been  the  word  rejldue^  I  (hould  have 
thought  it  ftrong  for  the  plaintiff. 

It  has  been  inilfted  for  the  defendants,  that  the  words  wtar^ 
ing  appanl  explain  the  teftator's  meaning,  as  if  Hie  had  faid 
all  my  goods,  to  wit,  my  wearing  apparel. 

* 

But  wearing  appanl  muft  be  conftrued  the  fame  as  and  wear^  AH  ttij  goodi, 
inr  apparel^  and  cannot  be  drained  to  this  fenfe  5  for  there  was  •«''*"»r  ^tf^et^ 

t*  •!  I*  f  not  to  be  confin* 

no  occafion  to  introduce  wearing  apparel   in  order  to  except  gdjo^^^iog^p. 
tbt  goldwatch^  for  if  fbe  had  faid  all  my  goods,  except  my  p^rrl  only,  boc 
fid  watcb^  it  would  have  done  as  well.  conftrued  the 

^  .  '  Umeaiantfwetf* 

ing  sppareL 

Therefore  I  am  of  opinion,  as  thefe  words  ftand  in  the  will, 
flic  intended  to  give  only  her  wearing  appanl^  ornaments  of 
her  perfon,  houihold  goods  and  furniture,  but  no  other  part 
of  her  perfonal  eftate. 

The  Houfe  of  Lords  were  never  clearer  than  in  the  cafe  of 
Pratt  Ycrfus  Jackfon  {vide  2  P.  fyhts.  202.)  that  the  words 
goods  related  only  to  the  teftator's  houfhold  goods  and  furni- 
ture, and  did  not  extend  to  goods  in  the  way  of  his  trade,  or 
his  goods  as  a  contrador  for  the  government.  * 

The  teftatrix  meant  here  to  give  not  only  what  was  pro- 
perly clothes,  but  the  ornaments  of  her  perfon,  and  the  ex- 
ception of  the  gold  watch  {hews  the  latitude  of  cbe  expreffion  ; 
and  what  makes  this  plain  is,  it  being  agreed  by  the  parties 
that  50/.  which  is  now  the  refidue,  is  a  lapfcd  legacy. 

His  Lord(hip  decreed  that  all  teftator's  wearing  apparel  and 
ornaments  of  her  perfon,  except  her  gold  watch,  pafl'cd  to  the 
plaintiff,  and  any  houfhold  goods  and  furniture  that  (he  had, 
but  not  any  part  of  her  eftate. 


*  One  bM  ■  houfe  in  which  be  IItcs,  and  houfhold  goot^i,  and  has  alfo  a  houfe  at 
C§Jpert  near  Ptrrftmutb,  for  invalid  fcamcn,  with  a  vaft  number  of  beds,  (beets,  and 
boufiiold  fluff,  and  by  marriage  articles  it  was  agreed,  that  his  wife  Ihould,  on  hit 
death,  haiw  no  claim  upon  his  perfonal  eftatr,  except  his  houAiold  goods  and  houHicid 
a«ff:  this  exception  to  extend  only  (o  the  goods  whiih  he  had  in  the  houfe  io  which 
ke  lived,  and  not  'o  foch  as  were  io  the  hospital,  and  made  ufe  of  by  the  governm:nu 
Fratt  vcrfus  JacXJcn^ 


BrQdkJbank 
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Cftfe  22*  Brook/bank  verfus  Sir  William  Wmtw^rtb^  Jum  239  174J* 

jr.  4evifed  all  /^^^  lyentfvortby  who  had  feventeen  years  to  come  in  a 

fcii  hooflioid  \^  leafc  of  a  farm,  roalt-houfe,  i^c,  at  40/.  ^/r  ann.  rent, 

!^'h«r^nd  8'^^*  ^^  ^^^  plaintiff  all  his  houfhold  goods,  cattle,  corn,  hay, 

inpteflicnti  of  and  implements  of  hufbandry  and  ftock  belonging  to  bis  houfi^ 

knfrandry  and  mejfuagiy  farm  and  premijfis  in  the  faid  leafc  to  her  for  life,  if 

/h^,  /nw  m/  expires,  then  he  furrendered  the  faid  leafc  to  the  defendant^ 
«r«»:^,  beheld  ^,^^1  makcs  him  his  executor. 

feyJeafe*  to  kia 

^■Ib   lor  life    A 

malt-boufe  be-       Thc  plaintiff  brings  her  bill  for  the  llock  in  hufbandry,  and 
ini  included  i«   likcwifc  thc  ftock  in  thc  malt  trade. 

the  leaie,   the 
flock  of  tbaty  ai 

well « tbc  flock      The  defendant  infifts,  that  nothing  paffed  by  the  will  but 
iili'Sb'^iia  ^^^  ^^^^  '"  hulbandry  only. 

Lord  Chancellor, 

The  rent  received  by  the  defendant,  who  was  the  landlord, 
muft  certainly  be  increafed  on  account  of  the  malt-houfe, 
malt-kiln,  ^c.  for  the  repairs  are  increafed  by  it. 

This  farm  is  given  by  the  teftator  to  the  plaintiff  during 
her  life,  and  (he  to  pay  the  whole  rent  of  40/. 

It  is  very  unnatural  to  fuppofe  that  this  woman  was  to  car- 
ry on  the  builnefs  of  the  farm  and  to  pay  the  whole  rent,  and' 
yet  not  give  her  the  benefit  of  the  malt-boufe,  lic%  though 
included  in  the  leafe. 

But  whether  natural  or  unnatural,  the  words  muft  have 
their  effea. 

It  is  very  difficult  to  find  what  ftock  in  hufbandry  the  tel^ 
tator  had  which  would  not  pafs  by  thefe  words,  boulbold 
goods,  cattle,  &r.  com,  hay,  and  all  implements  of  huf- 
bandry. 

Then  follows  the  word  Jlocl. 

Poflibly,  if  teftator  had  ftopped  here,  it  would  not  baye 
done. 

But  it  goes  on  and  fays,  belonging  to  my  meffuage  and 
dwclling-houfe,  farm  and  premiffes  in  the  faid  leafe. 

Therefore  it  is  very  abfurd  to  confine  the  devife  to  his  ftock 
in  hufbandry,  when  he  has  given  her  all  his  ftock  in  the 
houfe  and  meffuage,  farm  and  premiffes  comprifed  in  the 
faid  leafe,  and  the  malt- houfe  is  actually  part  of  the  premiffes. 

I  am 
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I  am  of  opinion  that  both  of  them  were  Intended  to  be  in- 
dvded  in  this  will. 

I  think  it.anfwers  even  to  the  depofitions  on  the  part  of  the 
defendant. 

For  they  fwear,  when  a  farmer  fpeaks  of  his  ftock,  he  means 
only  what  belongs  to  hufbandry ;  but  what  would  they  have 
faid,  if  they  had  been  afl^ed  what  they  thought  he  meant  by 
ftock  in  the  houfe  and  melTuage,  farm  and  premiflfes  held  of  the 
defendant  ? 

Thefe  words  are  certainly  explanatory  of  both  (locks. 
His  Lordfhip  decreed  the  whole  therefore  to  the  plaintiffs. 


Richard/on^  adminijiratrtx  of  the  ivill  anmxid  of  Mrs,  Wiflbrook,  Cafe  23. 

vcrfus  Graft y  March  7,  1 743. 

THE  bill  was  brought  to  ftay  execution  upon  a  bond  for 
260/.  and  to  have  it  delivered  up. 

Mrs.  Wefihroak  in  her  will  fays,  *'  ////»,   I  give  to  my  fer-  W,  by  a  will 
**  vant  ^ant  GrecU  500/,  to  be  paid  her  within  three  months  8'^" jf^^^f- 
after  my  death.  be  paid  hcrwiih- 

in  three  moBtbt,  "^ 
afrer  fr,U  6nth ;  and  in  another  part  fays,  I  gWe  5  /.  apiece  to  the  reft  of  my  renrants,  hut  not  to  G, 
htcenji  I  bavt  dtmt  •very  noeliftr  her  btfore.  And  by  a  latter  daufe  girrs  her  lands  in  troft  to  pay  her 
debts  and  legacies.  IV,  at  her  dsjth  owed  G.  96  ^  /.  on  bond.  On  the  ci'rcumjfanccs  of  this  will  there  it 
ptficiewt  /« tske  away  the  PrefumPtion,  that  the  legacy  wat  given  in  JatisfaiHoti  of  the  dibt. 


cc 


In  another  part  Ihe  fays,  "  I  give  five  pounds  apiece  to  the 
reft  of  my  fervancs,  but  I  do  not  give  five  pounds  to  the  faid 
Jam  Grteft^  bccaufe  I  have  done  very  well  for  her  before.** 


By  another  claufe  *'  (he  gives  her  lands  lying  in  different 
"  parifbes  in  truft  by  mortgage,  or  fale,  or  otherwife,  to  pay 
*^  her  debts  and  legacies,  and  after  debts  and  legacies  are  paid 
"  then,  lie. 

Mr.  Attorney  General,  counfcl  for  the  plaintiff,  laid  it  down 
as  a  rule  of  this  court,  that  where  the  legacy  exceeds,  or  is 
equal  to  the  debt,  it  has  been  held  to  be  an  ademption. 

Mrs.  JVeflbrook  ^xtA  in  January  1735,  and  the  legacy  was  paid 
to  Jane  Greefe  the  18th  of  April  1737,  who  lived  two  years 
after,  but  never  thought  of  bringing  an  aftion  upon  the  bond. 
He  cited  FowUr  verfus  FotvUr^  the  i8th  of  May  1735,  before 
Lord  Talhotj  who  faid  there  that  no  particular  afFcclion  (huuid 
be  a  ground  to  alter  the  general  rule  of  the  court. 

Vol.  ir.  F  Mrs. 
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Mrs.  Gntfi  was  only  a  fervant  in  the  family  of  Mrs.  tfijhf 
hr$oki^  and  there  are  feveral  cafes  much  ftronger,  where  legar 
cies  have  been  given  to  a  wife  or  children  who  were  creditors 
upon  the  eftate  of  the  tefiator,  and  yet  held  to  be  a  fatisfadion. 

Lord  Chancellor, 

The  rule  is  to  be  fure  as  laid  down  by  Mr.  Attorney  Ge- 
neral, and  therefore  incuipbent  o|i  the  other  fide  to  (hew,  how 
this  cafe  is  dlftinguKhable  from  it* 

Mr.  Brown  for  the  defendant  ftated,  that  Mrs.  Wejihrookeht-' 
ing  ill  of  the  fmall-pox,  Mrs.  Grtefe^  who  had  never  had  it,  at- 
tended her  during  that  illnefs  at  the  haxard  of  her  own  life, 
and  was  upon  this  account  in  fuch  eileem  with  the  teftatrix, 
that  (he  conftantly  dined  with  her  afterwards,  and  was  treated 
in  every  refped  as  a  friend  and  companion* 

LordChancilhr  prevented  the  defendant  from  going  into  evi- 
dence of  this  fad,  becaufe  he  thought  it  ought  to  have  no 
weight  with  the  court. 

Mr.  Brown  laid  a  ftrefs  upon  intereft  being  paid  by  the  re- 
prefentative  of  Mrs,  Wejlhrooke  on  the  bond  to  Mrs.  Grtifi^ 
and  on  the  legacy's  being  given  juft  before  the  death  pf  the 
legatee. 

He  infifted  that  the  legacy  was  given  entirely  as  independent 
of  the  bond,  and  as  a  reward  for  her  extraordinary  fervices. 

But  exclufive  of  thcfe  circumftanccs,hc  fubmittedon  the  face 
of  the  will  the  defendant  was  intitled  both  to  the  bond  and 
legacy. 

He  allowed  the  generality  of  the  rule  as  laid  down  by  the 
Attorney  General,  but  faid  if  it  was  to  be  examined  into,  ar- 
guments might  be  ufed  to  (hew  it's  abfurdity  ;  for  it  founds  a 
little  oddly  that  if  the  teftator  owes  lOo/.  to  ^.  and  gives  a 
legacy  of  loo/.  J.  (hall  have  nothing,  and  yet  if  he  leaves 
100  L  to  B,  to  whom  he  owes  nothing,  B,  (hall  have  the  le- 
gacy of  xoo/. 

After  debts  and  funeral  expences  paid,  then  I  give,  iic. 

Seems  calculated  to  (hew  that  (he  intended  both  debts  and 
legacies  (hould  be  paid  ,  which  is  fomethifig  particular  and 
different  from  the  common  form  of  wills. 

A  precaution  taken  that  debts  and  legacies  (hould  be  paid, 
and  Jikewife  a  precation  that  no  more  than  the  legacy  of  500  L 
Piould  be  paid,  f(»r  the  tefiatrix  precludes  her  from  the  5  /.  given 
to  the  reft  of  the  fervanis. 

Hf. 
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He  cited  Cha$nKft  cafir,  i  P.  Wms  4089  which  comes  very 
Bear  the  prefentl 

To  conftrue  it  a  faclsfaflion  of  the  legacy  would  be  to  rejeft 
very  material  words,  viz.  after  the  payment  of  my  dekts,  ^c, 
JiJthfitt  verfus  fPiU^  2  Vern,  478. 

It  is.  a  rule,  where  a  legacy  is  given  chargeable  upon  land, 
it  is  not  due  unlefs  the  perfon  lives  to  the  time  it  becomes 
payable. 

Urged  this  as  an  argument  to  (hew  that  this  legacy  was  Tub- 
]t6L  to  an  accident,  and  a  contingency,  and  therefore  could  not 
be  in  facisfadion  of  a  debt,  unlefs  it  had  been  certain,  and  a 
legacy  vefted,  and  abfoiucely  in  the  legatee  upon  the  death  of 
the  teftator. 

Mr.  Mariot  of  the  fame  fide  cited  Graves  verfus  BeyUj  July 
27,  1739,  before  Lord  Hardwicke  on  Sir  Samuel  Garth's  will, 
where  his  Lordfliip  faid  he  would  not  extend  the  rule  of  fa- 
tisfadion  farther  than  it  has  gone  before,  and' that  an  inten- 
tion of  a  teftator  (hould  co-operate  with  the  rule,  *  and  2  Vern.  •  ViieiTr. 
270.  in  Lord  Somers*s  time,  and  SaU,  508.  Cranmore's  cafe  in  ^^•509* 
(fOrd  Harcourt^s  time ;  and  Crompton  verfus  Sahy  2  P.  ff^mf. 
553-     ^?-  ^^  -'*'*•  206. 

Mrs.  Greefe  lived  a  fervant  between  20  and  30  years  with 
the  teftatrix,  fo  that  her  wages  upon  a  reafonable  allowance 
muff  amount  to  260  /.  the  fum  for  which  the  bond  was  given* 

The  teftatrix  does  not  give  Mrs.  Greefe  5  /.  becaufe  ihe  had 
already' done  very  well  for  her,  which  is  a  circumftance  at  leaft 
to  (hew,  that  (he  intended  her  the  500/.  exclufive  of  the 
bond. 

The  bond,  befides,  was  executed  but  a  month  before  the 
making  of  the  will,  fo  that  (he  could  not  poigbly  be  thought 
to  have  forgotten  the  bond. 

Mr.  Attorney  General  in  reply  faid,  there  muft  be  fome  rea- 
ibnaUe,  folid  rule  in  thefe  cafes,-  or  elfe  nothing  would  be  fo 
precarious  as  this  kind  of  property. 

As  to  tcftatrix's  expreflion  after  debts  and  funeral  fj(penfes^  it 
will  not  weigh  with  your  Lord  (hip,  for  where  the  law  would 
kave  done  it  if  not  expreiTed,  nihil  aperatnr* 

As  to  the  oblervation,  upon  the  exception  of  the  5/.  le* 
gacy,  it  was  a  (horter  way  of  doing  it  than  to  have  named 
every  one  of  ber.(ervantS|  and  was  merely  to  (avt  time  and 
trouble. 

F  2  At 


6g  CASES   Argued  and  Determined  . 

As  to  the  Utter  words,  htsaufi  I  bavi  dem  vny  wtUfor  ber 
hefon^  means  no  more  than  that  flic  had  been  bountiful  to  her 
already,  which  flic  might  be  very  well  faid  to  be  even  after  the 
a6o  /.  was  deduced. 

Lord  Chancellor, 

The  Tttie  of  '^^^  general  rule  of  ademption  is  too  well  eftabliflied  to  be 

•dcmpticn,  by  difputcd,  and  it  is  admitted  that  where  a  legacy  cither  exceeds 
length  of  lime,  ^j^g  ^thu  OT  is  cqual  to  it,  that  is,  where  there  is  a  debt  due  in 
fixtd7oTe  of*"  the  teftator's  life-time,  and  nothing  but  a  plain  general  legacy 
pioperty,andtoo  oriven  to  the  Creditor,  it  fliall  prevail. 

uell  efiabliibed    ^ 

to  be  difputcd  now  \  bttt  if  the  maxiai  Mtor  wnfntfumitwr  donare  wu  to  be  recosfidcrcdj  it  vould  not 

hold. 

Length  of  time  will  not  fuffer  it  to  be  fliaken  now,  as  it  is 
become  the  fixed  rule  of  property,  and  yet  the  m^xim  dibiior 
non  prafumitur  donate  would  not  hold  if  it  was  to  be  recon- 
fldered,  for  the  court  have  always  fliewn  fome  diflatisfadion  at 
the  rule,  and  endeavour,  if  there  is  any  lOom  to  do  it,  to  dif* 
tinguifli  cafes  out  of  it. 

The  coort.  They  have  faid  indeed  they  would  not  break  the  rule,  but 

though  they  will  at  the  fame  time  have  faid,  they  would  not  go  one  jot  further^ 
ruieX'te  fre-    and  havc  been  fond  of  diftinguifliing  cafes  fince,  if  poffible. 

quently  faidi 

ihfy  will  not  |o  one  jot  further. 

DiftnOiont  But  then  thefe  diftinftions  arc  not  to  be  taken   from  par- 

STuftlrifc  from  Iticular  circumftances  of  the  legatee  dtbcrt  the  will,  fuch  as  tt^ 
the  circoxn.      iationfliip,  afFcdion,  fervices,  i5fc.  unlefs  they  are  to  be  found 

flancei  in  the      Jq  thc  will  itfclf. 


V  ill,  and  not  of 
Uic  le««iee. 


This  brings  it  to  thc  queftion^  whether  there  are  fuch  cir.. 
cumftances  in  the  prefent  will. 

I  am  of  opinion  there  are  fufficient  here,  to  take  away  tho 
prefumption  that  the  legacy  was  given  in  fatisfa£lion  of  the 

debt. 

The  words  here,  cfitr  dibts  and  UgacUs  anfaidy  then  I  give^ 
l^c.  are  much  Aronger  than  in  Cbancey^i  czk,  bieforeLord  Chan» 
cellor  Kittgy  ^^  that  all  bis  debts  and  legacies  fliould  be  paid." 
I  P.  IVm$.  408,  410. 

As  for  the  worldly  goods  and  eftate  wherewith  it  hath 
pleafcd  God  to  blefs  me,  after  my  debts  and  funeral  expenccs 
are  difcharged,  I  giVe,  b^r. 

What  docs  this  import  ?  why,  that  after  her  debts,  £^/.  were 
paid,  flie  intended  to  difpofe  of  the  whole  real  and  perfonal 
eAate. 

Here 


In  the  Tioiie  o£  Lord  Chtocellor  Hahdwicks*  6] 

Here  thelegacy  ^ifreh  to  %»/  Grnfiit  at  fome  diftance  after 
tither  legacies}  but  foppofe  it  had  immediacely  followed,  or 
fuppofe  it  bad  been  the  only  legacy,  would  any  body  hgve  faid 
this  was  a.fatisfaAioti?  there  is  no  difference  whether  it  is. 
placed  firft  or  laft  in  the  will,  whether  it  is  the  only  legacy,  or 
in  company  with  other  legacies^ 

Bat  I  think  there  is  a  ftronger  diftin&ion  ftill  from  the  com«  The  wordi  u- 
mon  cafes.     The  tcftatrix  fays.  Jam  Graft  fhall  not  have  5  /.  Z'^J'l^fof^ 
becaufe  I  hare  done  very  well  for  her  before;   thefe  words  ap-  ^r^,impiy,that 
pear  to  me  to  be  a  declaration,  that  what  (he  had  given  her  be-  ^'*'**  ^^  ^^ 
fcre,  (he  intended,  ber  as  a  bounty  merely,  and  not  as  a  fa-  ^^^^[^^^ 

tisfaclion.  bounty,  and  not 

a  iktitfA^ion* 

tt  would  be  too  much  for  a  court  of  juftice  to  make  thofe 
nice  diilindions  as  to  the  quantum  oi  \\yt  bounty  of  the  ceftatbr, 
which  Mr.  Attorney  General  has  attempted,  by  faying  the 
teftatrix  intended  no  further  bounty  than  140  /.  after  the  260  /• 
paidk 

t  do  not  reft  it  upon  this  foot  only,  but  look  upon  thefeThe  $00/.  toC 
words  to  intimate  the  tcftator  meant  the  five  hundred  pounds  ^J|J*^"j  •JJ|^** 
to  be  equally  a  reward   for  yaneGrtefe^s  fervices,   as   the  five  as  the  c/.  to  tU 
pounds  was  for  the  other  fervants ;  and  legacies  to  fervants  have  '''^^  iervamty 
never  been  held  to  be  in  fatisfaaiou  of  debts.  St.^ti4'  \ 

never  been  con- 
She  CXcIudcS  Jane  Grufe  from  the  five  pounds  legacy,  becaufe  ^'"'?  •^«««f««* 
ine  has  done  very  well  for  her  before. 

Neither  is  the  argument,  that  it  is  not  to  be  paid  in  three 
months,  to  be  thrown  intirely  out  of  the  cafe,  and  if  it  had 
been  charged  upon  real  eftate  only,  and  not  at  all  chargeable 
upon  the  perfonal  cftate,  I  ihould  have,  thought  it  of  greater 
weight;  for  would  iu>t  the  poiSbility  and  contingency  of 
legatees  dying  before  tne  legacy  became  payable  have  been 
taken  into  confiJeration^  as  the  legacy  might  not  have 
been  payable  at  all  if  the  legatee  had  died  before  the  three 
months :  and  held  fo  in  feveral  cafes,  one  to  this  purpofe  was 
10  Lord  Semen's  time,     lates  verfus  F^ttiplacey  2  Fern,  416. 

Where  a  legacy  is  charged  upon  a  mixed  fund  of  peffonal  A. legacy  char(». 
and  real  eftate,  if  the  perfonal  aflcts  are  fufficient  the  legacy  is  J^J^^^f  ^J?^^ 
payable,  though  the  legatee  die  before  the  day  of  payment,  afTett  are  ruffici- 
oiherwife  if  the  legacy  was  out  of  a  real  eftate  only.  «"**  '•  p*y«We 

^     ^  '  though  the  left- 

.  ^  ...  tee /die  before  th« 

Upon  all  thefe  circumftances  I  am  of  opinion  here  is  enough  day  of  payment, 
to  uliLe  it  oat  of  the  conomon  rule,  and  that  this  legacy  is  not  otherwi^  on  real 
to  go  m  fatisfa^ion  of  the  debt^ 

F  Q  His 
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His  Lordfbip   decreed  that   the  plaintiflF  flioOld  pay  the 
defendant  the  principal  and  tntereft  due  on   the  bond  in  fix 
weeks,  and  to  be  without  cofts ;   but  if  the  plaintiff  Ihould 
not  pay  it  in  that  time,  the  defendant  was  to  be  left  at  liberty 
to  apply. for  cofts. 

Cafe  24*  P/ftfi  and  Demurrers  March  14,  1743* 

rr^HE  bill  was  brought  for  an  account. 

The  defendant  put  in  a  plea  of  a  ftated  account  as  ^to  all 

matters  herein  before  accounted fer* 

Lord  Chakcbjulor, 

A  plea  of  a  iitei  It  IS  bad»  bccaufe  the  defendant,  as  to  any  errors  charged  in 
iccottDt  as  to  all  the  account,  might  by  fuch  a  plea  effedually  defend  himfelf 
^cwnttdf^'\%  *g**"ft  ^^^  difcovery  of  any  error,  by  faying  only  it  was  before 
bad  it  fliould      accounUdfor. 

arer,  that  it  is 

juft  and  uoe  to  the  beft  of  the  defettdant*i  knowledgie  and  belief. 

Pkafting  to  aU  He  muft  aver  that  the  ftated  account  is  juft  and  true  to  the 
ShE  wf/*!^  ^^^  °'  *^'*  knowledge  and  belief.  So  where  a  defendant 
wmberJnaft^  pleads  generally  to  all  except  fuch  parts  of  the  bill  as  are  not 
^nfwered,i%ift9  herein  aj\er  anfweredj  is  likewife  bad,  becaufe  it  is  too  general  ^ 
general.  ^^^  ^yj^^  \^^  0,^^^  explicit  as  to  what  you  plead  to  the  bill. 

Cafe  25.  March  14,  1743. 

A  bill  brwght  A  Plea  of  the  ftatutc  of  limitations  by  an  adminiftratrix  td 
by  a  crediioT  of  J^^  a  notc  for  100  /.  The  bill  charftes  that  fincc  the  death 
TdTon'^o^l  of  the  inteftate  who  gave  this  note,  the  adminiftratrix  pro- 
charging  that'  mifed  to  pay  it  as  foon  as  fhe  could  get  in  eileds  of  the  in- 
tbe  adminiftn-  tcftatc  to  difchafgc  it. 

trix  promifed  to  ** 

pay  it,  as  foon 

ai  Ae  could  get  The  plca  is  general,  that  the  defendant  made  no  promife  to 
towWh  ihe    -pay  the  note. 

pleadtd  the      . 

Aatuteofliffli* 

•CaCkms,  and  that.      LoRD   ChaNCELLoX, 
"Hie  made  oa-  ' 

profqife  to  pay 

-fha  note,  m  As  there  is  a  particular  and  fpeclal  promife  charged,  the 
STw  Aw"^  pica  here  is  too  general ;  the  defendant  (hbtild  have  pleaded 
pUadtdjbtmadi'^^^  ^«  "wi^c  no  promtfe  to  pay  out  of  irfTets,  and  therefore  it 
n9prmifeff4>j  Diuft  ftand  for  an  anfwcr,  with  liberty  to  except.  „  • 


If 


m  the  Tiulc  of  Lprd  Chancellor  Ha&dwxcicz.  yi 

If  the  principal  is  barred,  the  intereft  is  fo  likewife.  '^  principal  bt 

barred,   fo  it 
iotere^. 

Where  a  note  is  given  for  the  payment  of  an  annuity  of  fix      ^     .  . 
pounds  ^tf«««0i  during  the  life  of  the  annuitant,  the  defendant  ftacuceof  limira- 
pleading  that  he  did  not  promife  to  pay  within  fix  years  is  bad,  ^<m»  ma^  ^y> 
he  (hould  havr  pleaded  the  caufe  of  zStipn  bath  not  accrued  'l^'^J^/{,^ 
within  the  fix  years.  ^irkn  th^jix 

ytan,  that  tht 
dcfraduit  hatli 

So  where  a  not*  is  given  for  payment  of  knoney  three  years  not  promir«d  c« 
from  the  date,  and  an  adion  is  broushf.  p'^  "^'^.^'^  ^< 

'  ^  ycari,  it  bad* 

That  the  defendant  has  not  promifed  to  pay  is  bad,  becaufe 
k  is  eicecutoryi  and  therefore  it  fhould  have  been  that  the  caufe 
of  adion  bath  not  accrued; 

So  wbekv  a  note  is  given  to  pay  loo  /.  by  indallments. 

That  defendant  hath  not  promifed  to  pay  is  bad,  becaufe  th^ 
ftatute  of  limitatioHS  bars  ohly  what  was  adiially  due^  fix  years 
before  the  aiSion  brought. 


Piarfim  vetfus  BrirA^m^  March  |6,  2743*  Cafe  26. 

A     Petition  was  preferred  in  behalf  of  Pearfon  and  Mary  hi^  860/.  left  \>j 
jt\   wifcj  that  860/.   left  under  a  will  to  perfons  in  truft/*r  ^^IVoVh^fhll'i 
Mary  and  htr  htirSy  to  hi  laid  out  In  the  pnrcbaft  of  lands  might  be  u  it  kid  «»f  im  * 
paid  to  the  hufband,  inftead  of  being  inVcfied  in  land*  t^  fmrebafe  tf 

*  iands.     Mm  con- 

.  fenting  in  coorty 

Lord  CHAHCELLOR,  Lord  HarMikt 

'  direasd  the 

^  money    (houM 

I  doubt  whether  I  can  dired  the  money  to  be  paid  to  the  be  paid  to  th« 
hulband  notwithilanding  the  li^ife's  confent,  becaufe  the  heir  ****^^'*^* 
Would  have  a  chince^  if  the  wife  died  before  the  money  was 
invefted  in  land; 

But  upon  the  authority  of  a  cafe  at  the  Rolls  direded  (the 
wife  confentipg  in  court)  that  the  money  (hould  be  paid  to  the 
hu(band» 

Noia;  Mr,  BrHunj  the  King*9  counfel,  told  me,  that  in  ^  iv.  P.  A  petition 

Etilion  this  time  twelvemonth  upon  the  very  fame  queftion,  on  tbe  very 
>rd  Hardwicki  would  not  dired  the  money  to  be  paid  to  the  [t^V.^^^b  * 
hulband  but  difmifled  the  petition.  no,  wta  diijoitr* 


F  4  B4ard 
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Cafe  27.  Biord  vtx{\xs  Bi^dy  Jprll  S^   1744^ 

*.  byiwiUm  np HE  plaintifPs  hufband,  a  freeman  of  London^  being  at 
hi^^fttJI'ISd  A  variance  with  his  wife,  in  January  1739,  by  his  will  ex- 
mnd  perfontl  to  ecuted  at  a  tavem,  gives  all  his  eftate  real  and  perfonal  to  his 
his  brother,  and  brother,  and  makes  him  his  executor. 

naket  mm  exe- 
cutor; in  174O9 

Ify^  deed  pMYkt  In  Nowmhir  1740,  by  a  deed  poliy  he  gives  artd  grants  unto 
wift**ajrhJi**    ****  ^^^^  *''  ****  fubftancc  which  he  now  has,  or  may  hereafter 

fubftance  xubich   have. 

be  now  ben,  mr 

bereafter  may  #-#*  #  «      «  *• 

betve,  TbewtH  The  bill  WIS  brought  by  the  wife  who  infifts  upon  the  deed 
^oat  revoked  ai    pgH   ^„j  ^y^^^  jj^^  ^ju  jj  rcvokcd  bv  this  fubfequent  aA  of  the 

to  all  rbe  perfonal  \^    Ai-i-ir-.- 

eftate bjtbe  deed  huiDand  m  his  life-time. 

foll\  but  as  it 

T'ai^fttV  '^^^  counfel  for  the  plaintiff  cited  Boughtcn  verfus  Bougbm^ 
*t^"wifi/tb€  the  5/i  of  Decitnber  1739.  i  T.  Atk.  625.  and  Harvey  yttfus 
ferfifiai e/fate      Harvey^  Novimbir  the  I2tb  1739.     Vide  i  T.  Atk.  561. 

enuft  be  diftribu* 
ted. 

Lord  Chancellor, 

A  man  here  has  done  two  very  onrcafonable  afls ;  if  it  (hould 
happen  one  trips  up  the  heels  of  the  other,  it  is  a  very  fortunate 
thing  to  fet  every  thing  right  again. 

A  ^ife  appears  here  to  be  unprovided  for,  both  before  and 
after  marriage, 

A  will  is  made  at  a  tavern,  probably  in  a  pai&on,  for  the 
hufband  was  parted  from  his  wife  at  that  time,  by  which  he 
gives  his  whole  eftate  to  his  brother. 

Afterwards  he  is  guilty  of  another  unreafonable  a£i,  a  gift  to 
his  wife  by  deed  poll  of  all  his  fubftance. 

The  queftion  is  which  is  to  take  effect. 

A  man  cannot  The  latter  cannot  take  effcft  as  a  grant  or  deed  of  gift  to  the 
wake  a  grant  to  ^jf-    becaufe  the  law  will  not  permit  a  man  to  make  a  grant  or 

tht  wife  in  hit  »  u  -r     •      •  •     %-r       •  -^L  -11    ..L- 

litc^time^ being  Conveyance  to  the  wife  m  his  life-time,  neither  will  this  court 
contfkry  to  law,  fuffcr  the  wife  to  have  the  whole  of  the  huftand's  eftate  while 
r^rTfuflw'her  ^^  ^*  ^'ving,  for  it  is  not  in  the  nature  of  a  provifion,  which 
to  have  the      is  all  ihc  Wife  is  intitled  to. 

WhoTe  of  hit 

uThiinf!"^*  **  ^"^  ^^^"  another  confideration  remains,  that  though  it  can- 
not take  effed^  as  a  grant  to  the  wife,  yet  whether  this  is  not  an 
act  fo  inconfiftent  and  repugnant  to  the  will,  that  it  may  amount 
to  a  revocation,  though  an  adl  not  firi(Sly  legal. 

There 


in  tbe  Time  of  Lord  Chancellor  Hardwicke,  75 

There  arc  fcvcral  inftances  in  this  court  where  an  incom-  An  Incompifta 
plcte  aa,  and  void  at  law,  has  been  held  here  to  be  a  revoca-  Jf^  ^utZ'lu^. 
tion  of  a  will  notwithltanding,  as  a  feiffhtint  wtthout  hviry^  court  been  held 

^g.  a  revocition  of  a 

VfiU. 

It  has  been  faid,  this  will  is  proved  and  eftabliihed  in  the 
ecclefiaftical  court,  and  therefore  muft  be  confidered  as  a 
will. 

To  be  fure  the  ecclcfiiftical  court  could  not  do  otherwife,  Tho*  the  deed 
fortho'  this  deed  is  a  revocation  of  the  legacies   under  the  P°^! ''*»  » ■^•• 
will,  yet  the   executor  continuing,  it  muft  be  proved  in  the  ic*gaci>i,%Mhe 
commons.     But  by  this  alteration    in    the  difpoiltion  of  the  executor  oMtn 
perfonal  eftate,  the  executor  becomes  a  truftce  for  the  next  of  ^"aft*bc***forerf 

Xin.  but  is  become  a 

truflee  for  the 

The  next  queftion  is  upon  the  conftrudion  of  the  1 1  Geo.  i.  "*"  •*^'^- 
fee.  17,  i8.  in  refped  to  the  cuftom  oi  London. 

If  this  is  an  inteftacy,  it  is  admitted  by  the  defendant's  where  there  ii 
counfel  it  muft  be  diftributcd  ;  but  they  have  infifted  here  is  *»  wteftacy,  the 
a  will,  which,  as  it  is  proved,  muft  ftand,  &nd  therefore  there  l\!ftt^T\^^ 
is  no  inteftacy  at  leaft  of  the  perfonal  eftate ;  but  if  there' is  an  tween  an  tbfo- 
inteftacy  at  all,  there  is  no  difference  in  point  of  law  between  u^L*"**  *  ^"*' 
an  abfolute,  and  a  qualified  inteftacy.  ^^* 

This  being  the  rule ;  the  executor,  who  from  this  qualified  The  executor 
inteftacy  is  now  become  a  truftee,  muft  diftribute  in  this  cafe  muft'm**'*  "fe 
according  to  the  cuftom  of  the  city  of  London  j  and  bis  Lord-  ing"oiihe*cd?om 
(hip  decreed  accordingly.  of  L9md9n  %%  the 

teftator  was  a 

He  declared  likewifc  that  the  will  was  revoked  as  to  all  the  ^""**^' 
perfonal  eftate  by  the  deed  poll ^  and  yet  it  cannot  take  iefFed  as 
a  gift  or  grant  of  fuch  perfonal  eftate  to  the  plaintiff,  but  the 
faid  perfonal  eftate  muft  be  diftributed. 

Car  verfus  Ellifon^  April  6,  1744.  Cafe  li* 

lirlLtlAM  Car^  by  will  dated  in  July^  1732,  fays,  «*  JC  g'^et  all  Mi 
^   "  order  all  my  debts  to  be  paid  and  payable  out  of  all  "^^^^^  ^^ 
^^  my  real  eftate  as  hereafter  mentioned,  and  I  hereby  charge  hereditaments  in 
"  the  fame  with  payment  thereof,  and  my  mind  and  will  is,  ^'*  .?'5"**'-i 
"  that  all  my  perfonal  eftate  fliall  be  freed  and  difcharged  Uomt^^L  fn  ihe 
*^  my  debts,  and  I  give  and  devife  all  my  tmjfuages^  lands^  tene-  county  of  Dut* 
••  nunts  and  hereditaments  in  St.  Helen's,  AucUand^  ^•^ '^*^  trr^/X*i^o 
**  in  tbe  county  of  Durham,  and  all  other  my  real  ejlate^  unto  Sir  truftwi,  V/*for 

5 CO   year*    for 
F^nkalar  parpofet^  and  after  the  determination  of  tbe  term,  /rvM  «i7  th*  pnmifii  t9  hit  wife  f«r  her 
^K  Without  Impeacbdient  of  wafte.     AU  tbi  tfettx  coming  eriginally  fr^m  tht  vtift^  th$  tfflattr  could 
^  mtM  t9fevtr  iht  c^bMfr9m>ihtJrtMd,  thertfun  iy  thigeturml  wgrds  9f  tht  wH  tht  ctfybtid  iandt 

"  Ralph 
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^*  JUilpb  Milbank  and  — —  Hidwartb^  and  to  thsir  executory 
*'  and  admidiftratorl,  for  and  during  the  term  of  five  hun* 
^*  dred  years,  upon  trufts  hereafter  mentioned  ;  and  after  the 
*^  determination  of  the  faid  term,  /  give  a}l  the  pnmijfa  unt$ 
'*  ivrjr  diarly  beloi)td  iuififor  and  during  btr  natural  Uft^  witbout 
^*  impiacbnuni  9f  wajii. 

Mr.  Solidtffr  General  for  the  widow  of  Mr.  Carj  the  plaintiff 
in  the  caufe,  fubmitted  that  a  devife  of  a  copyhold  eftate 
without  a  furrender,  where  the  devifor  had  only  the  equitable 
intereft,  and  the  legal  in  truftees^  is  fufficient  to  pa(s  the  co- 
pyhold. 

And  alfo,  that  the  teftator  in  this  cafe  could  devife  the  co- 
pyhold to  whomfoever  he  pleafed,  without  any  furrender,  and 
that  there  is  fuch  a  confideration  as  this  court  thinks  a  va- 
luable one,  and  fufficient  to  fupply  the  want  of  the  furrender. 

'To  (hew  that  the  copyhold  pafled  by  thefe  general  words^ 
he  cited  a  Fern.  Greenbill  verfus  GreenbiU  679; 

He  ftated^  that  under  the  fettlement  on  the  marriage  of  the 
teftator  with  the  plaintiff,  the  ufes  of  the  real  eftate  pafled  by 
the  fine  that  was  afterwards  levied  :  that  there  was  likewife  a 
furrender  of  the  copyhold  eftate  in  five  different  furrenders^ 
but  all  annexed  together ;  and  that  there  was  no  declaration  of 
the  uies  in  the  court  roll,  but  indorfed  only  on  the  back  of 
the  laft,  and  that  they  were  furrendred  and  figned  by  the  ftew-^ 
ard  of  the  courts  witbout  any  of  the  parties  names  to  it. 

A  doubt,  he  faid,  had  been  made  whether  this  was  regulai-; 

AfttwardSia-  Lerd  Cboncelhr  held  this  was  fufficient,  and  that  there  is  no 
feSf  y  t/^  occafion  to  fpecify  the  ufes  in  the  court  rolls,  but  the  fur- 
lioU  the  ufo^  render  generally  would  do,  without  being  more  explicit,  thaa 
%  fuiBkieiit,     by  this  indorfement  of  the  ufes  by  the  fieward. 

tirtthoot  fpcdAr* 

imn  reiki  ^^*  Brnvn  counfel  of  the  fame  fide  faid,  that  the  words  are 

fo  conprehenilve  they  muft  take  in  copyhold,  or  elfe  after  he 

had  .ufed  fuch  words  as  would  undoubtedly  have  pafled  his 

freehold  eftate,  why  (hould  he  fuperadd  all  Mer  my  real  eftate^ 

'  but  with  an  intention  to  pafs  the  copyhold  likewife. 

«  • 

He  ftated  the  cafe  more  at  large  of  Greenbill  verfus  Greenbill 
^Vt  of  Pree.  in  Ef.  320. 

•    X^erd  Cbaneelkr  aiked  whether  Mr.  Car  had  any  other  real 
eftate  befides  What  fab  had  in*  Durbam  and  jtfeuocqftle^  and  it 
irat  admitted  he  had  ia  other  counties* 
I 
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Mr.  Crmfiir  of  the  Tame  fide  cited  ifnirwj  and  Wallir^  Mil. 
6  Gi$.  2.  .1733.    Fidi  Vimr^s  Ahr.  jitJc  CtfjhM^ /.  237./.  12* 

Mr.  Attorney  General  for  the  defendant,  the  heir  at  law, 
cHed  the  cafe,  of  Harwood  verfus  Child^  •^H?«I3)  ^734)  and 
Ehuillv.  Polhilly  heard  before  Lord  Hardwckejunt  10,  1738. 

The  wcrdft  there  were  all  ntlur  kU  lands^  Unements  and  btn^ 
Aummti  WSfmirfitJhiri ;  and  yet  it  was  held  that  thefe  word!) 
would  not  ^a^  the  copyhold  \  and  upon  a  reference  to  a 
Matter  to  iiw  whether  the  teftator  had  lands  in  any  other 
oonnty,  he  reported  the  tefiator  had  no  other  eftate ;  and  the 
court  notwithftanding  determined  that  the  copyhold  lands 
would  not  pafs. 

Mr.  Qwtn  of  the  fame  fide  argued,  that  the  teflator  by  giv- 
ing each  tenant  for  life  an  eltate  without  impeachment  of 
wafte,  and  a  power  of  leafing  for  21  years,  (hews  he  meant 
only  freehold,  for  he  could  not  give  the  devifees  fuch  privi- 
lege over  copyhold  efiates,  for  it  would  be  a  detriment  to  the 
lord  of  the  manor  of  whom  the  copyhold  lands  are  holden. 

And  infifted  that  there  was  no  inftance  of  devifing  a  copy- 
hold upon  a  term  of  500  years  for  paying  debts  by  mortgag- 
ing, or  otherwife,  for  a  copyhold  upon  a  mortgage  muft  be 
furrendcred,  which  is  the  only  method  of  conveying  a  copy- 
bold  ;  and  therefore  this  likewife  is  a  circumftance  to  (hew  he 
meant  only  freehold  lands,  to  which  thefe  powers  and  privt« 
leges  can  only  be  annexed. 

Lord  Chakcellor, 

I  am  of  opinion  the  truft  of  thefe  copyhold  eftates  will  pafs  ^^  P^^?"  "^^ 
without  a  furrender  to  the  ufes  of  the  will ;  there  have  been  intereft  •nly  in 
feveral  cafes  fo   determined,    but  particularly  Tuffnal  verfus  copyhoM  eftateit 
Fagu  Eajtn  term  , 7+0.  •  '^'^^^^ 

hii  will  M  well 

Becaufe  the  furrender  muft  be  by  the  perfon  who  has  the  «•  tny  otb«f 
legal  eftate ;    and    when  there  is  no  legal  eftate  in  the   pirty  J."^J  ^^^^  ]5^*^ 
who  has  the  beneficial  intereft,  it  may  pafs  by  a  will  as  well  render  them 
as  any  other  lands.  without  hajinf 

*  ■  the  legal  efUtc 

This  being  out  of  the  cafe,  the  next  queftion  is.  Whether 
here  is  a  fufficient  indication  of  the  teftator's  intention  that 
thetruftees  ibould  have  the  copyhold  as  well  as  the  real  eftate. 

As  to  this,  the  words  of  the  will  and  the  nature  of  the  cafe 
JDoft  df^termine* 

There  is  no  difpute  but  the  words  are  large  enough  to  pafs 
Aa  copyhold  lands  \  there  cannot  pojQibly  he  larger  to  pafs 
aoy  real  iolereft  a  teftator  had  in  lands,  than  all  other  my  rtal 
l/l^e.  The 
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The  words  then  beins;  Urge  enough,  the  next  queftion  is« 
Whether  it  appears  to  be  the  intention  t>f  the'teftator  they 
(bould  pafs. 

The  real  eftate  was  origihalty  ttie  inheritance  of  the  wife^ 
confiding  of  part  freehold  and  part  copyhold. 

Upon  the  marriage  the  freehold  lands  were  by  fettlement 
conveyed,  and  by  the  fine  of  the  hiifband  akid  wife  to  Sir 
Ralph  Milhank  and  — —  HidiVorthj  in  truft  for  the  hufband 
and  wife  during  their  joint  lives,  and  the  furVivor,  With  re-> 
mainder  to  the  heirs  of  their  two  bodies,  remainder  in  fee  to 
the  hufband  and  his  heirs. 

Mr.  Car  and  his  wife  likewife  made  a  fufrendef  of  the  co- 
pyhold lands  to  the  fame  truftees,  and  for  the  faune  purpofes 
with  the  freehold  lands. 

After  this  the  hufband  makes  his  will* 

What  appears  to  be  the  intention  f 

Why,  as  the  wife  had  been  fo  generous  as  to  give  the  re- 
mainder in  fee  to  him,  he  was  willing  to  return  the  com- 
pliment to  her,  h\xifub  modoy  and  qualified  with  a  charge  for 
payment  of  debts,  and  fo  limited  that  all  her  children  by  any 
future  hufband  might  take  in  flrid  fettlement. 

It  cannot  be  prefumed  that  the  teflator  intended  to  fever 
the  copyhold  which  came  at  the  fame  time  with  the  freehold, 
and  therefore  this  is  a  flrong  circumflancfe  to  indicate  the  tef- 
tator^s  intention ;  and  to  conitrue  it  otherwife  would  be  to  dif-^ 
member  the  eflace,  which  could  never  be  meant,  when  he 
devifes  them  to  the  fame  truflees  as  were  under  the  fettlement* 

The  objedions  dcferve  to  be  confidered. 

That  giving  each  tenant  for  life  an  eflate  without  impeach* 
incnt  of  wafle  is  not  applicable  to  copyhold. 

But  in  fuch  a  comprehenfive  will  as  this  is,  it  is  hot  ne*^* 
ceftary  to  lay  fuch  flrcfs  upon  the  words  without  impiachment  of 
wajiiy  and  they  may  be  looked  upon  as  furplufage  with  rc*^ 
gard  to  the  copyhold  eflates. 

For  in  fettlements  of  great  family  eflates  it  frequently  hap- 
pens that  real  and  copyhold  efiates  lie  blended  and  inter- 
mingled together. 

*> 
The  Lord  is  not  bound  indeed  to  admit  a  tenant  according 
to  the  exprefs  terms  of  the  truil,  where  contrary  to  the  form  of  a 

legal 
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legal  conveyance.  But  the  fecurity  of  the  Lord  is  admitting  a 
truftee  to  the  inheritance,  by  which  the  fines,  heriocs,  efcheatS]i 
ffc,  are  fully  fecured  to  him. 

Cafes  have  been  mentioned  on  both  fides. 

But  it  is  very  difficult  to  make  cafes  tally  exaflly,  becaufe 
circumftances  are  material  in  thefe  cafes. 

It  has  been  determined  in  this  court  that  where  there  is  a  The  coartwUt 
charge  for  payment  of  debts  on  copyholds,  and  no  furrender,  SjJ^^f^*  J**^u*?r 
yet  the  court  will  fupply  it.     The  cafe  of  Eltv^ii  verfus  Polhill  wiiere  there »« 
was  only  a  copyhold  for  three  lives^  and  not  of  inheritance,  ^h^^ge  upoa  it 
which  was  the  reafon  of  the  decree  there,  4ebu?°^"'  "^ 

The  material  circumftance  here,  ts  the  intention  of  the  teti 
tator  to  reftore  the  ellatcs  to  the  wife,  from  whom  they  origin* 
nally  came,  and  therefore  he  could  not  mean  to  diCmember 
and  fever  the  copyhold  eftate  from  the  freehold.  His  Lord- 
ihip  decreed  the  copyhold  land  pafled  to  the  truftees  by  the 
^neral  words  of  the  will, 

Rofewell  verfus  Bttimtj  April  i-j^  1744.  Cafe  29. 

THE  defendant's  father,  by  his  will,   **  devifes  all  his ^.  by  hh  will 
**  real  and  perfonal  eftate  equally  among  his  children  j  «*^  »"*»»•  »«** 
'*  and,  in  the  conclufion  of  his  will,  direds  his  executor  to  lay  ^te^uiiv 
*'  out  a  fum  not  exceeding  300  /.  in  putting  out  the  defendant  among  hiteha- 
«  apprentice."  plU^tkZ^ 

it,  dtre^fl  hit 
CBCotor  tD  Uj  out  a  fum  not  exceeding  300  /.  in  putting  out  the  defendant,  hit  (on,  •pprentice. 

B.  in  hit  life-time  lays  out  zoo  I.  in  puttin^i  out  the  defendant  clerk  to  a  perfon  in  the  navy  office,  an4 
to  withoBt  revoking  hb  will.  Evidence  allowed  to  bt  read  of  the  teiUtor'i  declaiatioos  that  ihii  ad* 
viacoBcnt  ihould  be  an  ademption  ol  the  legacy. 

The  teftator  in  his  life-time  lays  out  200 /•  in  putting  out 
the  defendant  cleric  to  a  perfon  in  the  navy  office,  and  dies 
without  revoking  his  will. 

It  was  infifted  for  the  plaintiff*,  this  muft  be  confidered  as  an 
ademption  of  the  legacy,  and  offered  to  read  evidence  of  the 
tcfiator's  declarations  to  this  purpofe. 

It  was  oppofed  by  the  defendant's  counfel,  a$  being  con- 
trary to  the  ftatute  of  frauds  and  perjuries,  and  that  no  weight 
ou^ht  to  be  laid  upon  it,  being  parol  declarations  only  j  and 
befides,  the  father's  fuffering  his  will  to  ftand  unaltered  1  it  a 
favourable  circumftance  for  ihc  defendant. 


Lq|(9 
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Lord  Chancellor, 

I  am  of  opinion  this  evidence  ought  to  be  read,  and  fiiall 
judge  of  the  weight  ofit  afterwards. 

The  putting  out  a  Ton  clerk  in  any  of  the  offices^  it  as  much 
an  advancement,  as  putting  him  apprentice  to  a  trade ;  and  as 
this  a6t  of  the  teftator  after  making  his  will,  is  not  a  revoca- 
tion of  the  will,  but  an  ademption  only  of  the  defendant's  le^ 
gacy  ;  I  am  of  opinion  the  plaintiff  ought  to  be  let  into  this 
evidence,  to  (hew  the  teflator's  intention,  and  it  has  been  done 
in  feveral  cafes ;  one  before  Lord  Kings  one  before  Sir  Jojipk 
yekylly  and  another  before  Me,  upon  an  appeal  from  a  decree 
of  Sir  Tbomas  Abnif%  at  the  R§U$. 


Cafe  30.  Pain  verfus  Btnfin  andPalmir^  Jpril  23,  1744* 

T.  IT.  byWs  CT^OMAS  BtllaJh^Siptimbir  \\s  lyii*  made  his  .will  as 
^1,  ippoints  -£  follows:  I  appoint  all  fuch  incereft  as  (hall  be  made  upon 
Huirbemadeof  ^J  pcrfonal  cftate  (hall  be  paid  to  my  father  Thomas  BiUafis^ 
bis  perfooal  during  his  life,  and  to  my  mother  Mrs.  Elizahith  Bellafis  after 
^^\;Tu!c^'^  his  deceafe,  in  cafe  (he  (hall  furvivchim,  during  her  life,  for 
^uriDg  bit  life,  their  refpedlive  ufes;  and  after  the  deceafe  of  my  father  and 
viA  after  bit  mother,  I  give  all  the  re(idue  of  my  faid  perfonal  eftate  and 
^i^SX^  cfFeds  to  ray  brother  and  fitters  CharUs^  Mary  and  Elizahith 
hftf  and  arter  BtUafa^  and  the  fitters  of  my  dear  beloved  wife  deceafed,  Mar^- 
*^^r**fid  '*^  Pain^  and  Rebicca  Pain  (the  plaintiffs)  to  be  equally  di- 
•/his peifonai  vided  amongtt  them,  (hare  and  (hare  alike;  and  in  caft  of  tht 
eftate  to  bis  death  of  my  brother ^  or  any  of  myji/iersy  or  wife  i  fiflers^i  before  miy 
Sl*^'aBdto  ^^  the  furvivor  of  my  father  and  mother ^  I  do  appoint  bis  btr^  or 
the  fifteri  of  his  their  Jhares  to  be  divided  amongji  the  furvivmrs  ofthim. 

late  wife.  Mar' 

tbs  and  Rebecca  Pain^  (hare  and  (hare  alike ;  and  then  fays,  in  cafe  of  the  death  of  tny  brother,  or  any 
^  my  iiftert,  or  wife*t  fifters,  ^f»re  me,  w  the  jurvimtr  §fwyfatb§r  and  mother,  I  appoint  his,  her,  or  their 
ihntft  to  be  divided  among  the  hirvivors. 

^be  hrtiber  AitA  in  the  teftator*s  hfe-time,  bat  after  the  will  was  made,  and  his  fifters  in  the  life-time 

cf  the  t6ftator*s  mother,  who  furvived  her  hufband,  but  is  (ince  dead.    Martha  and  Reheccs  Paim  daim 

the  refidne  of  T*  j0.*s  perfonal  eHate.     7hey  are  intitleJ,  as  the  only  fur^tixnng  kgatees  at  the  death  e/  th§ 

Jkrvivor  efthe  tefiatw  s  father  and  morber,  to  the  -wboie  rejidtu  oft,  £.*t  ffiate,  to  the  accuautlated fiare  rf 

gheferfim  who  are  dtad,  at  'tvell  as  their  original  fifth. 

The  tefiator  died  in  1722,  without  revoking  his  will. 

Charles  Bellajii  died  in  the  teftator's  life- time,  but  after  the 
making  of  the  will,  Mary  and  Elizabeth^  the  tettator's  fitters, 
^iod  in  the  life-time  of  the  tettator's  mother,  whofurvived  her 
bAitt>and,  but  is  dead  fince. 

The 
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The  bill  is  brought  by  Martha  and  Ribicca  Pain,  againft 
the  defendant  Ben/on  (the  confignee  of  the  money  arifing  from 
the  teftator*s  perfonal  eftate)  for  the  refidue  of  the  faid  eftate, 
ud  that  the  fame  may  be  paid  to  them. 

0 

It  was  infifted  by  the  Attorney  General  for  the  plaintiflTs, 
that  as  they  were  the  only  furviving  legatees  at  the  death  of  the 
furvivor  of  teftator's  father  and  mother,  that  they  are  the  only 
perfons  intitled  to  the  whole  refidue  of  the  teftator's  eftate,  at 
well  the  original)  as  accumulated  (hare. 

The  counfel  for  the  defendant  Charhs  Palmer  ihfifted,  that 
on  the  death  of  Charlts  Btllafis^  Mary  Billafisy   and    his  late 
wife  Blizahith  Billafisy  became  intitled  by  virtue  of,  and  under 
the  faid  will,  each  of  them  to  one  fourth  part  or  (hare  of  the 
iaid  Cbarlis  Bellajis^  of  and  in  the  balance  remaining  in  Biufin*% 
bands;  and  that  on  the  deceafe  of  Mary ,  who  died  inteftate  in 
the  life  time   of  the  defendant's  late  wife;  the  faid  EKzabith 
became  intitled  under  the  faid  will  to  one  third  part  of  the  ori- 
ginal part  or  fhare  of  her  faid  fifter  Mary^  of  the  faid  perfonal 
eftate;  and  that,  on  the  h\AMarf%  death,  the  defendant's  faid 
wife,  and  the  teftator's  mother,  as  only   fifter  and  mother  of 
Marjy  became  alfo  intitled  by  the  ftatute   of  diftrjbutions  of 
inteftate's  eftates,  each  of  them  to  a  moiety  of  Marf%  fourth 
part,  or  fliare  of  the  original  fifth  part  or   (hare  of  the  faid 
CharliJf  of  the  faid  teftator's  perfonal  eftate  :  That  he  having 
taken  out  adminiftration  to  his  wife,  is  intitled  to  the  feveral 
parts  or  (hares  of  teftator's  perfonal  eftate  whereto  hts  wife 
Blizahith  became  intitled^  en  the  refpeftive  deceafes  of  Charlts 
and  Mary. 

For  the  defendant  were  cited  Barnes  verfus  Ballard,  i  Geo,  I. 
1728,  on  the  firft  of  June,  before  Lord  King  ;    <*  there  was  a 
f^  devife  to  four  children  of  500  a-piece  at  eighteen,  or  day 
^*  of  marrriage ;  and  in  cafe  any  of  the  children  die  before 
^'  the  age  of  eighteen,  or  marriage,  then  to  the  furvivors,  or 
f*  furvivor  of  fuch  furvivors  \  one   of  the  children  died    m 
*'  minor,  and  then  it   furvived  to  three;  another  afterwards 
•^  died  a  minor ;  and   the  queftion  was,   whether  the  fliare 
**  that  came  by  furvivorfiiip  to  the  laft  deceafed  minor,  (hould, 
^  upon  the  minor's  death,  furvive  again ;  and  held,  it  (hould 
*'  not ;  it  came  before  Lord  Hardwicke  in  1740,  and  this  point 
"  acquiefced  in."  Perkins  verfus  Mickletbwaitj  i  P.  Wms.  274. 
2Cb,  Rip.  131.      Rudge  ytvi%i%  Barker,    Tr.  Term    1735^  be- 
fore Sir  jefepb  JekjL     Caf.  in  the  time  of  Lord  Tolbot,  1 24. 

It  ftood  over  till. the  laft  day  of  caufes  in  the  term,  and  then, 
being  May  the  5th,  17^49  his  |^ord(hip  gave  judgment. 
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Lord  Chakcellor, 

A  bill  is  brought  to  have  an  account  of  (he  refidue  of  the 
perlbnal  eftate  of  Thomas  ^ellafi^  and  that  it  may  be  paid  to 
the  plaintiffs* 

The  principal  defendant  is  Charles  Palmer^  who  married 
Elizabeth  Billafts^  one  of  the  teftator's  fifters. 

The  queftion  is,  whether  the  whole  accumulated  fhare  of 
the  perfons  who  are  dead,  as  well  as  the  original  fifth,  doth  go 
over  to  the  furvivors  at  the  death  of  the  furvivor  of  father  and 
mother  of  the  tcftator, 

I  am  of  opinion,  that  not  only  the  original  (hare  in  the  r#* 
fiduumoi  the  perfonal  eftate  does  furvivc,  but  the  accumulated 
ibare  furvives  likewife  \  and  I  found  my  opinion  on  the  par* 
ticular  penning-of  this  will. 

It  has  been  iniifted,  that  it  is  not  fubje£l  to  any  new  fur- 
vivorihip  \  and  I  do  agree  this  is  the  general  rule. 

^.«v«  ToeoA  As  where  a  man  gives  a  fum,  fuppofe  of  looo/.  to  be  di- 
juDongft  four  vided  amongft  four  pcrfons,  as  tenants  in  common  ;  and  that 
^foni  « te-      j£  ^^^  ^j£  jj^gjj^  J jg  before  twenty-one,  or  marriage,  that  it  Ihall 

AiiDU  in  com-       r        '  L  I  Tr  i'  J     -.L  I-    •  L 

noo  anddirtAs  furvive  to  the  Other;  if  one  dies,  and  three  are  livmg,  the 
if  one  of  them  (hare  of  that  one  fo  dying,  will  furvive  to  the  other  three  ;  but 
dk  before  ai,  or  .^      fecqnd  dics,  nothing  will  furvive  to  the  rcmaindtrs  but 

mat ruge,  U  ftJ»il     ,       -  ,,         .1/1°        /        •  n 

iMvive  to  the  the  Iccond  s  original  iharc,  for  the  accruing  Iharc  i$  as  a  new 
other }  if  one     Iccacy,  and  there  is  no  further  furvivorfhip, 

diet,  hi«  fcire  ^     ^ 

m\\\  funrive  to 

the  other  three;  Barnes  verfus  Ballard^  ^nd  the  reft  of  the  cafes  cited  for  the 
Kt  ,f .  fecood     defendant,  are  all  of  this  general  kind. 

dice»  nothiBg  '  o 

will  furvive  but 

KUorfViM/ihare,  If  this  had  been  like  thofe  cafes,  and  the  penning  of  the 
for  the  •ccruing  ^jjj  j^^^j  warranted  it,  I  fliould  have  been  of  the  fame  opinion. 

Wftt  was  as  a  *^ 

aewlegftcy. 

By  the  will  he  fays,  ^'  and  in  cafe  of  the  death  of  my  bro* 
thcr,  or  any  of  my  fifters,  or  wife's  flfters,  before  me,  or  the 
furvivor  of  my  father  and  mother,  I  do  appoint  his,  her,  or 
their  ihares,  to  be  divided  amongft  the  furvivors  of  them. 

What  is  the  efFedt  of  this  claufe  ? 

Here  is  an  exprefs  direiSlion,  that  if  any  (hould  die  before 
the  telUior)  it  fliould  furvive  to  the  others. 

One 
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One  of  them  died,  and  therefore  his  (hare  did  go  to  the  fur« 
ifivors. 

And  if  it  had  not  been  for  this  claufe  of  furvivorfhip,  to 
take  place  before  the  death  of  the  reftator,  this  would  not  have 
furvived  at  all,  but  muft  have  been  confidered  as  an  undlfpofed 
part  of  the  teftator's  perfonal  eftate. 

Then  I  will  fuppofe  another  had  died  in  the  te(lator*s  life- 
time. 

Would  the  original  fifth  of  him,  who  died  fecond  in  the  life- 
time of  the  teftator,  have  gone  over^  and  the  ihare  which  fur- 
vived to  him  upon  the  death  of  the  firft,  have  gone  over  like- 
wife  ? 

Undoubtedly  both. 

■ 

Then  what  is  the  confequence  arifing  from  this  ?  Why,  that 
the  teftator  meant,  not  only  the  original,  but  likewife  the  ac- 
cumulated (hare  Ihould  go  over. 

Then  the  queftion  is,  Whether  I  can  put  a  different  con- 
firudion  on  the  v^ord  Jban  in  one  cafe  than  the  other  ? 

There  is  no  doubt,  but  a  man  may  make  his  will  fo,  that  a  will  may  be 
whatever  he  gives  originally  to  tenants  in  common,  and  what  ^**  "^'.***' .^!**' 
fhall  likewife  accrue  to  them  by  the  death  of  others,  (hall  go  g\^n*^nA^^hzt 

to  the  furvivors.  accrues  by  othert 

deaths,  fitall  go 

Then  the  queftion  is.  Whether  the  teftator  here  has  not  ex-  ***'     ttr^»w«« 
prelTed  fuch  intention  ? 

I  am  of  opinion  he  has  plainly  done  fo  :  And,  indeed,  the 
meaning  of  this  teftator  was,  that  the  refidue  of  his  perfonal 
eftate  (hould  go  amongft  fuch  pcrions  as  (hould  be  living  at  the 
death  of  his  father  and  mother. 

1  am  more  inclinable  to  make  this  conftru£(ion,  becaufe  I  The  intention  of 
much  queftion,  whether  the  determination  of  former  cafes  has  teftators  in  thefe 
not  been  contrary  to  the  intention  of  the  teftator,  though  con-  vent  any  th?og 
fiftent  with  rules  of  law  :  For  the  intention  of  teftators  is,  to  going  to  ftraa- 
prcvent  any  part  from  eoin?  to  iftrangers,  for  whom  they  had  j"«»^o^»«  . 

1.  J  m         ■  DO  o*  /  fonnef  dccerfni- 

nokindnefs,  and  could  not  be  fuppofed  to  have  in  their  view  at  nationt  arecon- 
thc  time*  *"'y  ^**  *^*''' 

intention,  tho' 
^  confident  with 

But  the  rule  is  now  fettled,  and  I  do  not  vary  it  in  the  pre-  ruieiot  law. 
fent  cafe,  becaufe  I  am  of  opinion,  that  here  arq  exprefs  words 
which  (hew  the  teftator  meant  not  only  the  original  gift  to  the 

Vol.  Ill,  G  legatees, 
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legatees,  but  what  accrued  iikewife  by  the  deaths  of  thofe  per- 
fons,  (bould  go  to  the  furvivors. 

And  therefore  his  Lordfliip  decreed  an  account  of  the  refidue^ 
and  that  the  whole  fbould  be  paid  to  the  plaintiffs. 


Cafe  31.  Norris  verfus  Li  Neviy  April  28,  1744. 

A  nominal  mi-  rw^  H  E  commiflioners  who  had  been  appointed  to  fettle 
under'thTgciic-  A  ^^^  boundaries  between  the  parties,  and  for  feparating 
rai  words  mef'  freehold  and  copyhold,  certified  to  the  chancellor  a  doubt  they 
fttart*  »"«»•.  had,  whether  a  manor  was  included  under  the  words  Umds^  r#- 
bercdiuiiiaiu.  ^^^nintSj  and  bireditamints^  in  the  conveyances  of  old  OliVir  ti 
Ntvi. 

Lord  Chancellor, 

There  is  no  queftion,  but  a  manor  may  pafs  by  the  word 
bmditaments. 

Thequeftion  then  will  be.  Whether  it  will  pafs  as  it  is 
placed  in  thefe  two  conveyances  ? 

In  the  firft  deed  are  thefe  words,  <<  alfo  all  thpfe  meiTuages, 
'*  Unds,  tenements,  and  hereditaments,  of  the  hid'OHverl^ 
Nevif  fituate,  lying  and  being  in  the  towns,  i^c. 


«< 


This  is  large  enough,  to  take  in  any  of  the  lands  in  the  places 
before  mentioned. 

Now,  where  a  man  is  making  a  general  fettlement  of  his 
edate,  I  am  of  opinion,  that  a  nominal  manor  will  pafs  under 
thefe  general  words,  though  there  is  a  fort  of  heraldry  in  the 
law  in  fome  cafes ;  as  for  inftance,  in  the  ads  of  parliament 
relating  to  the  clergy* 

As  to  comprized,  or  nunt  comfr/zid,  in  the  law,  upon  this 
head,  enjoyment  will  determine  whether  it  is  comprized  or  not. 

The  commiffioners  had  nothing  to  do,  in  fetting  out  boun- 
daries, to  confider  it  as  a  manor,  but  only  to  di ftiriguifh  free- 
kpld  from  copyhold  :  for  manors  do  not  properly  confift  of 
meets  and  bounds,  therefore  I  will  quafh  the  certificate  of  the 
commiffioners. 

At  to  the  queftion,  Whether  the  expence  of  the  commiffion 
Atall  fall  upon  the  plaintiff  only? 

There 
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There  does  not  feem  to  have  heen  any  default  either  in  the 
plaintifF  or  defendant,  that  thefe  lands  are  mixed  and  confound- 
ed i  and  therefore  it  would  be  hard  to  throw  the  whole  upon 
the  plaintiff. 

But  then  the  difficulty  will  be,  whether,  as  the  defendant's 
intereft  is  much   more  inconfiderable  than   the  4>laintiff's,  he 
»(hould  bear  the  expence  equally  with  the  plaintiff. 

I  do  not  know  any  inftance  where  the  court  have  taken  this 
into  their  confideracion,  where  the  value  of  the  eftate  belong- 
ing to  both  parties  is  confiderabJe,  though  not  equal. 

For  it  is  poiEble,  nay,  even  probable,  that  the  confufion  ThooRh  the 
might  arife  from  the  eftate  of  lefs  value:  And  if  I  was  ofmtereftofone 
opinion  that  the  eftate  of  lefs  value,  fliould  bear  the  propor- P^'^> '•  "^°'* 
tion,  according  to  its  value,  I  muft  d»reft  an  account  before  a  'than"i'heintc!eft 
Mafter,  which  would  be  attended  with  a  much  greater  expence  of  another,  yet 
.to  both  fides,  and  therefore  I  had  better  keep  to  one  "n»fo'"m  i^^^Lf^'hi^X 
method,  than  lay  down  a  new  rule  of  this  kind,  for  it  would  ^nccof  a^com- 
be  moft  mifchievous  to  the  parties  themfelves.  midion  (ettiing 

boundaries,  and 
feparating  freehold  and  copyhold* 

Furnival  v^rfus  Crew^  May  i,  1744.  Cafe  32. 


**  former  leafeof  the  premiftes  in  queftion,  wncreof  there  were  opinion,  the 
••*  two  lives  in  being  ;  and  in  confideratioii  of  one  hundred  and  fn^lJl^^f  ,7" 
••  thirty- fix  pounds  in  hand,  paid   by  tiic  (H^  Thomas  Moor ^Xtzk.WixYiz 
"  Mr.  7«Aji  Crfu;  demifed  to  Thomas  Moor*  zn^  his  afligns,  a  covenant  of  rc- 
••  mefiuage  in  Eltouj  with  the  appurtenances,  to  hold  to  the  "o'je^jtiJ^j'ft  „ 
**  faid  Thomas  Moor y  and  his  a/Iigns,  for  the  lives  of  him  the  weA  upon  the 
•*  laid  Thomas  Moor y  Margaret  his  wife,  and  John  his  fon,  and  ^^^.^.  <»^* ^[l* 
•*  the  life  of  the  longeft  liver  of  them,  under  the  yearly  rent  of  asu^Tuif  dMth 
**  forty-three  (hillings  and  eight-pence;  and  in  the  faid  leafe  of  the  old. 
«*  7%0|nii#Afiy«r  covenants  for  himfelf,  his  executors,  admini- 
^*  ftrators,  and  affigns,  and  doth  agree  to  and  with  the   faid 
•*  ydm  Criw,  his  heirs  and   affigns,  that  Thomas  Moor,  his 
**  executors,  i^c,  at  the  death  of  any  of  the  lives  aforcmen- 
*^  mentioned,  which   (hall    firft  happen,  (hall    pay  to   John 
**  SrrWf  his  heirs  or  affigns,  within  twelve  months  next  en- 
**  fuing  fuch  death,  the  fum  of  fixty-eight  pounds  in  the  name 
**  of  a  fine,  for  every  life  added  or  renewed,  from   time  to 
**   time,  according  to  the  true  intent  and  meaning  of  thrfe 
^*  prefeiU> ;  and   the   faid  ^^^a  Crew  for  himfelf,  his  heirs, 
**  executors,  and  affigns,  doth  covenant  and   agree,  to  and 
**  with   the   faid  Thomas  Moor\  his  executors  and  admin'ftra« 
^*  tors^  ibfit  the  faid  yobn  Crewj  his  heirs,  executors,  ^nd  af- 
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**  figns,  Jhall  and  will  (for  the  confideration  of  the  faid  fum  of 
*'  68/.  to  be  paid  to  the  faid  "John  Crewy  his  heirs,  ^c.  at 
**  CreW'hallj  or  at  the  place  where  the  faid  hall  now  (lands, 
**  in  the  name  of  a  fine,  for  adding  one  life  to  the  remaining 
*'  lives  aforementioned)  execute  one  or  more  leafe  or  leafes^  under 
*'  the  fame  rents  and  covenants  as  are  expreffed  in  thefe  prefrnts, 
and  fo  to  continue  the  renewing  of  fuch  leafe  or  leafes  to  Thomas 
Moor^  or  his  afligns,  paying  as  aforefaid  to  the  faid  "John 
**  CreWy  his  heirs  or  affigns,  the  fum  of  68/.  for  every  life  fo 
««  added  or  renewed  as  aforefaid,  from  time  to  time,  according 
''  to  the  true  intent  and  meaning  of  the  faid  indenture." 

The  bill  was  brought  by  Furnival^  one  of  the  affigns  of  Tho" 
mas  Moor^  that  his  leafe  may  be  completed  by  fiiling  up  the 
}tves,  and  that  the  fame  covenant  of  renewal  may  be  again  in- 
ferted  upon  the  dropping  of  any  of  the  additional  lives. 

The  defendant  infifts,  that  after  the  lives  had  been  once  filled 
up,  there  ought  to  be  no  new  claufe  of  renewal. 

Mr.  Attorney  General,  for  the  plaintiff,  cited  Hydi  v.  Skynner^ 
2  P.  IVms.  196.  and  Bridges  v.  Hitchcock^  June  15,  1715. 

l^^r.  Solicitor  General,  for  the  defendant,  cited  the  cafe  of 
DoSfors  Commons  v.  The  Dean  and  Chapter  of  St.  PauCs^  before 
the  Houfe  of  Lords,  in  1727. 

Lord  Chancellor, 

The  original  bill  was  brought  by  the  plaintiff  againfl  the  de- 
fendant Mr.  Crewy  to  have  the  benefit  of  a  covenant  in  two 
leafes  made  by  the  grandfather  ol  the  defendant,  and  to  have  a 
fpecific  performance  of  the  covenants. 

The  firft  leafe  was  made  in  168 1,  for  three  lives. 

The  fecond  leafe  in  1682,  for  three  lives  alfo. 

In  each  of  thefe  leafes  the  covenants  are  penned  in  the  fame 
words. 

The  fines  are  different,  and  the  rents  are  difFerent,  according 
to  the  particular  value  of  the  eftates ;  The  fines  are  no  more 
than  10/. 

There  is  one  circumftance  wherein  they  differ. 

The  leafe  of  the  Sambornt  eftatc  was  made  when  the  grand- 
father was  feifed  in  fee  of  the  eftate. 

The  fecond  leafe,  when  the  grandfather,  by  a  fettlcmcnt,  ha3 
made  himfclf  only  a  tenant  for  life,  with  remainder  to  daugh- 
ters, iic.  But 
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But  that  does  not  make  any  difference  in  the  equity  of  the 
piaintifF,  becaufe  the  fcttlement  was  admitted  to  be  voluntary, 
and  therefore  wilt  not  prevail  againft  the  plaintiff,  who  is  a 
purchafer  for  a  valuable  confideration. 

No  lives  dropped  during  the  life  of  Mr.  Crew  the  leffbr. 

After  his  death  two  lives  dropped,  and  a  new  life  was  added 
by  the  defendant's  father  and  mother  jointly,  and  another  by 
her  fingly  after  the  death  of  her  hufband. 

On  the  renewal  the  fame  covenants  were  inferted  virbatim. 

A  Ceftul  qui  vie  J  who  was  a  new  life  in  one  of  the  leafc?,  is 
dead,  and  the  renewal  is  afked  upon  his  death. 

In  the  other,  the  renewal  is  afked  upon  the  death  of  the  laft 
of  the  old  Ceftui  que  vies  under  lYizfirJi  leafe. 

I  do  not  find  that  the  renewal  is  much  dffputed,  but  the 
principal  quefiion  is  upon  what  terms* 

• 

The  firft  confideration  is,  what  (hould  be  the  true  conftruc- 
tion  of  thefe  two  covenants  ;  and  this  indeed  will  determine 
t)ie  whole,  for  the  reft  will  be  confequential. 

Upon  thefe  the  queftion  is.  Whether  the  obligation  on  the 
part  of  the  plaintiff  to  tender  the  fine,  and  the  obligation  on 
the  landlord  to  renew,  are  only  upon  the  death  of  the  firfl  Cejlui 
que  vies^  or  whether  the  tenant,  upon  tend  ring  a  fine,  would 
have  a  right  to  demand  a  renewal  upon  the  death  of  any  of  the 
new  added  lives. 

I  am  of  opinion  that  the  plaintiff  is  intitled  to  have  the  like 
covenants  inferted  upon  every  renewal,  as  well  upon  the  death 
of  the  new  lives,  as  upon  the  death  of  the  old. 

It  has  been  infifled  on  the  part  of  the  defendant,  that  this 
branch  of  the  covenant  was  confined  only  to  the  firfl  of  the 
three  lives  that  (hould  drop  in  the  leafe  ;  and  to  be  fure  their 
obfervation  is  right :  but  then  come  the  following  words, 
and  fo  to  continue  the  renewing  of  fuch  leafe  or  leafes  to  Thomas 
Moore  or  his  affigns^  poying  as  aforefaid. 

What  is  the  meaning  of  thefe  wordsy^  to  continue? 

It  has  been  urged  for  the  defendant,  that  thefe  words  mean 
only  to  continue  the  leafe,  by  adding  a  new  life  on  the  death  of 
^^firjt  leifees  only, 

G  3  But  ' 
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But  I  am  of  opinion  the  words  do  not  mean  barely  continu- 
ing a  new  I'tfe^  but  continuing  and  filling  up  the  eftate  from 
time  to  time. 

But  there  is  more  force  in  the  words  flill^  tor  it  is  continu- 
ing the  leafe  or  leafes. 

The  word  cr  there  niuft  be  conftrucd  as  andy  for  it  muft  be 
admitted  on  die  part  ot  the  defendant  that  it  means  and  com- 
prehends new  Icctfcs. 

If  it  comprehends  fome  new  leafes,  where  will  you  ftop  ? 
Why  will  it  not  comprehend  the  renewal  of  the  leafe  that  will 
be  granted  upon  the  dropping  of  the  laft  furvivor  of  ihc  old 
lives,  as  well  as  any  of  the  prior  leafts  j  I  am  now  on  the  leflec's 
covenants. 

The  next  confideration  is  on  the  conftrudion  in  the  cove- 
nants on  the  part  of  the  leflbr. 

That  he  the  faid  John  Crew^  l^c,  for  the  confideration  ofthefaid 
fum  ofbil.  ^c,  fkall  or  will  execute  one  or  more  leafe  or  leafes^  under 
the  fame  rents  and  covenants* 

So  that  here  is  a  covenant  to  grant  a  new  leafe  under  the  fame 
rents ^  and  covenants^  which  includes  and  takes  in  the  covenant 
for  renewal  as  well  as  any  other  covenant. 

For  every  Ufefo  added  as  aforefaid^  (^c. 

It  is  contended  on  the  part  of  the  defendant,  that  it  meant 
only  the  flrft  lives. 

But  I  am  of  opinion  that  it  means  any  of  the  lives  in  the  fu- 
ture leafes  ;  for  the  words  are  general,  that  he  will  grant  it  for 
fuch  life  as  aforefaid,  which  will  comprehend  the  whole  within 
this  form  of  expreffion. 

•  Thus  much  for  the  conftruflion  of  the  words. 

There  are  two  circumftances. 

The  68/.  is  to  be  paid  at  Crew-hall^  or  at  the  place  where  the 
faid  hall  now  ftands. 

I  do  not  imagine  that  the  leflTor  thought  that  Crew- ball  wouli 
be  pulled  down  before  the  expiration  of  three  lives  ;  but  ftill» 
us  Lord  Hale  faid  in  the  cafe  of  King  verfus  Meltings  I  Venim 
•932.  the  meaning  is  to  be  fpelle4  out  by  litde  hints. 

Them 
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There  is  no  inilance  of  fuch  a  contrail,  as  the  defendant's 
counfei  would  make  this  tenant  contrafi  for;  for  it  is  mod 
probable  that  a  man  fhould  contrad  for  either  two  leafes  for 
three  Jives,  or  for  perpetuating  the  renewal. 

It  is  not  a  natural  way  of  contrading  to  have  had  the  fecond 
Jeafe  for  new  lives,  to  have  determined  upon  the  death  of  the 
laft  life  in  tbt  old  kafi. 

It  has  been  afked,  whether  any  breach  could  be  afligned  at 
law,  upon  an  a<5tion  of  covenant  againft  the  heir  at  law,  or 
executor  of  the  grandfather :  And  I  am  of  opinion,  even  at 
law,  a  breach  might  be  af&gned, 

I  agree  that  the  two  covenants,  one  on  the  part  of  the  lefTor, 
and  the  other  of  the  lefTee,  muft  be  com  men  fu  rate  with  one 
another,  and  that  upon  thefe  words  to  continui  thi  renewing^  dfc. 
an  adion  might  be  Supported . 

And  therefore,  if  a  breach  might  be  afligned  at  law  either 
againft  lefibr  or  leflee,  the  queftion  is,  whether  this  is  a  proper 
cafe  for  relief  in  equity  -,  and  there  is  no  doubt  but  it  is. 

Firft,  from  the  nature  of  the  covenant. 

It  is  a  covenant  to  make  an  eftate  in  land  ;  and  if  my  con-  a  properctfefor 
firudion  is  right,  the  fuit  here  is  moft  proper,  becaufe  this  J«''f^'"  «<i"»^» 
court  can  give  the  thing  itfelf,  which   is  a  higher  and  tnore  ^^^^  ^^,,^0^"'**^ 
adequate  remedy  than  damages  only,  which  is  all  the  law  gives,  itf^if,  a  more 

adequate  remedy 

Secondly,  as  to  the  condition  of  the  perfon  who  is  called  upon  which  is  aii  the 
to  renew.  ^*^  ^®^'^  p^*  <>■ 

an  action  for 
breach  ot  cove* 

This  is  a  covenant  which  binds  the  lands  in  a  court  of  nanr. 
equity,  and  therefore  gives  the  relief  againft  the  proper  perfon 
who  is  in  pofTeffion  of  the  land,  as  it  has  a  lien  upon  it. 

But  againft  this,  fome  objedions  have  been  made  on  the  part 
of  the  defendant. 

Firft,  that  thefe  covenants  for  perpetual  renewals  ought  to  be 
difcouraged,  for  it  is  taking  fo  much  of  the  inheritance  from 
the  owner.  And  indeed  it  is  true ;  but  ftill  agreements  for  a 
valuable  coniideration  ought  to  be  performed,  for  the  grand- 
father had  thi  fuy  and  might  have  fold  it  if  he  plcafcd,  or 
charged  it,  and  therefore  fliould  be  fupported  here. 

There  was  another  objedlion,  that  the  confideration  is  not 
adequate. 

G4  But 
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But  as  to  that,  I  lay  no  gre?t  weight,  for  there  is  nothing 
-  excefTive  as  to  the  advantages  or  difadvancages  of  one  fide  or  the 
other. 

As  to  the  cafes  of  Bridges  verfus  Hitchcock^  and  H:ne  verfus 
Skinner  in  the  Exchequer,  which  went  up  afterwards  intotht  houfe 
of  Lords,  there  were  no  fines  to  be  paid  in  either  of  thofe  c^i^s  i^ 
and  therefore  where  the  lefTor  has  taken  care,  as  he  has  done 
here,  that  bis  fuccefibrs  fhall  have  a  confideration  paid,  it  makes 
A  much  more  favourable  cafe  for  the  plaincifF. 

A  third  objedion  was,  the  plaintifPs  demanding  a  renewal 
with  the  like  covenants,  which  perhaps  it  is  not  in  the  power  of 
the  defendant  to  comply  with. 

But  I  am  of  opinion  as  to  the  leafe  of  i68i,  no  objedion  of 
this  kind  could  arife,  for  the  grandfather  was  tenant  in  fee,. 

The  right  of  renewal  with  the  like  covenants  arifcs  out  of 
the  original  covenants,  and  runs  along  with  the  land. 

But  I  do  not  fay  that  the  defendant  Is  to  infert  the  cove- 
nants verbatim,  for  in  framing  the  decree,  he  may  be  directed  to 
covenant  as  far  as  his  intcrcft  in  the  eftate  will  go,  fo  as  to 
bind  himfelf,  and  all  parties  claiming  under  him. 

Though  I  do  agree  that  the  defendant  is  not  bound  by  what 
his  father  or  mother  did,  yet  it  (hews  what  their  apprehenfioti 
was,  that  this  wos  a  leafe  to  be  renewed  for  ever. 

As  to  the  authorities,  in  the  cafe  of  Dolors  Commons^  cited 
on  the  part  of  the  defendants ; 

The  houfc  of  Lords  there  decreed  a  new  leafe  to  be  made 
for  the  term  of  40  years,  but  without  a  covenant  for  renewing 
again  :  But  this  was  founded  upon  one^  of  the  reftraining 
flatutes,  which  was  endeavoured  to  be  evaded  by  giving  bond$. 

The  cafe  of  Hlnde  verfus  Skinner  cannot  be  applied  as  an 
authority  in  the  prefent  cafe,  nor  can  hardly  be  an  authority  in 
any,  the  decree  there  looked  fomething  more  like  an  award,  and 
a  compromife,  than  a  decree. 

But  the  cafe  of  Bridges  verfus  Hitchcock,  cited  on  the  part  of 
the  plaintiff,  is  much  more  applicable  :  *^  There  a  leafe  was 
^  made  for  21  years  of  a  corn-mill  to  be  repaired  by  the  tenant, 
«  and  there  was  no  covenant  on  the  part  of  the  leflee  to  pay  a 
^  fine,  but  a  covenant  on  the  part  of  the  lefTor,  that  he  would 
^  fix  months  before  the  expiration  of  the  leafe  grant  another 
<  at  the  election  of  IciTce  without  any  fine  upon  the  fame  rents 
♦  and  covenant^. 

z  The 


in  the  Time  of  Lord  Chancellor  Hardwicks,  •  8^ 

The  queftion  was,  whether  there  muft  be  a  covenant  for 
renewal  again  in  the  fecond  Icafe. 

The  court  of  Exchequer  were  of  opinion  that  under  the  Under  the  woi^ 
words  thi  f ami  rents  and  covenant  Sy  the  covenant  for  renewal  ought  fi^tJ^tiiiremiMi 
to  be  inferted)  and  on  appeal  to  the  houfc  of  Lords  the  decree  ^^^*^^^ 
was  affirmed.     It  was  mentioned  there  that  i8oo/.  had  been  suerwaiofo^* 
laid  out  by  the  tenant,  in  turning  the'corn-mill  into  a  wire-  "'^"  ^°  ^^^ 
mill,  and  therefore  he  was  intitled  to  a  building  leafe.  t^bi'ccY^iTi 


the  coveiiMt  for 
renewal  ought  to 


Suppofe  the  court  had  decreed  him  another  term  only  of  *f ."*f^"'**' J^ 
twenty-one  years,  it  might  appear  to  be  a  fatisfadion  for  the  l^/^w?'* 
fum  fo  expended  ;  but  the  court  of  Exchequer  were  of  opinion  '"  ^^  hooieof 
to  decree  him  a  leafe  with  the  fame  covenant  of  renewal  from  '^'^' 


time  to  time. 


I  am  of  opinion  upon  the  whole,  that  in  the  prefent  cafe  the 
plaintiff  is  intitled  to  a  new  leafe,  with  a  covenant  of  renewal 
to  be  inferted  in  it ;  his  Lordibip  difmifled  the  crofs  bill. 


Wiltjhire  verfus  Smithy  May  28, 1744.  Cafe  ^r 

A  Bill  was  brought  to  redeem  a  mortgage  on  the  8th  of  May  Where  there 
1742,  in  which  the  plaintiff  inflfls  upon  a  redemption  on  ^o^enanti  in  m 
paying  the  principal  money  only,  for  that  the  intcrcll  ought  to  ^t on  the»«t 
end  the  20th  of  February  1741,  becaufe  the  plaintiff  had  given  ofamorcMgee^ 
Bx  months  notice  to  pay  off  the  mortgage,  and  0n  that  day^^^^J^^,^ 
teniertd  the  principal  and  inter f/ij  and  a  deed  of  ajjignrntnt^  hut  the  pai  Md  inuu^C 
defmiant  abfilutely  refufed  to  take  the  money,  though  temiered, 

till  he  has  had  am 

The  defendant  fwears  that  he  offered  to  t^ke  the  money,  pro-  ad^finirvnth  hii 
vided  he  might  have  time  to  confider  of  it,  and  to  advife  upon '^^^^'"^^y  ^^^^^^ 
the  deed  of  afSgnment,  as  there  arc  covenants  in  it  on  his  part,  ^|^^,  ^^ 
upon  which,  as  he  is  not  of  theprofelEon  of  the  law  himrelF,it  is 
reafonable  he  (hould  afk  the  opinion  of  fome  attorney,  whether 
they  were  fuch  as  he  might  fafely  execute. 

Lord  Chancellor, 

There  is  not  one  cafe  in  twenty  upon  the  fad  of  an  abfolute 
rtfufal  after  a  tender  that  is  ever  made  out :  for  they  are  gene- 
rally attended  with  circumftances  that  explain  the  refufal,  and 
are  nothing  more  than  caufes  cooked  up  by  country  attornies, 
to  make  themfelves  buAnefs.  The  plaintiff  did  not,  as  he 
ought  to  have  done,  fend  a  draught  of  the  affignment  to  the  de- 
fendant, any  time  before  the  money  was  tendered. 


^  CASES  Argued  and  Determuied 

The  pla'rntiff  mfifts  that  the  defendant  abfolutcly  refufcd  to 
take  his  money,  or  execute  the  deed  of  aflignment  i  if  this  had 
been  the  fad,  it  would  have  been  unconicionable  and  unrea- 
sonable in  the  defendant. 

But  tbt  perfon,  who  was  take  an  an  affignsKnt  of  the  mort- 
gage fwcars,  that  the  defendant  defired  further  time,  or  to  that 
elFea. 

The  queftion  is,  Who  was  in  the  wrong  ?* 
The  plinntiff  artmnly  tyas. 

For  where  there  are  covenants  on  the  part  of  the  mortgagee, 
it  is  very  reafonable  that  he  fhould  have  fome  time  to  look  them 
over  :  And  the  plaintifPs  attorney  ought  to  have  left  the  deed 
for  a  week  with  the  defendant,  that  he  might  have  an  opportuni- 
ty to  advife  upon  it,  and  the  plaint'fPs  attorney  ihould  have  ap- 
pointed a  time  to  pay  the  money  after  the  defendant  had  been 
allowed  a  fufficient  time  to  advife  -,  or,  as  I  faid  before,  he 
Ihould  have  fent  a  copy,  or  the  ingroflment  of  the  affignment. 

But  the  fubfequent  tranfadion,  and  what  pafled  before  the 
filing  of  the  bill,  explains  it* 

Did  ever  a  mortgagor,  as  is  the  cafe  here,  after  he  was  put 
under  this  difficulty,  fie  by  a  year  and  quarter  without  bringing 
a  bill  to  redeem. 

What  could  bq^the  reafon  i 

Why  the  plafntifr,  the  mortgagor's  attorney,  told  him  you 
have  made  a  tender  of  your  mortgage  money,  and  the'  defend- 
ant's rcfufal  has  forfeited  his  intereft,  fo  that  you  may  keep  the 
money,  and  by  a  bill  compel  the  defendant  to  take  the  principal 
without  intereft  from  the  time  of  the  tender. 

Lord  HardwUke  ordered,  that  it  be  referred  to  a  Mailer  to 
take  an  account  of  what  was  due  to  the  defendant  for  princi- 
pal, intercfl,  and  colls  on  the  mortgage,  and  on  the  plaintiff*a 
paying  to  the  defendant  what  the  Mafter  Ihall  certify  to  be  due 
within  fix  months  after  he  has  made  his  report,  it  was  decreed 
the  defendant  fhould  aflign  the  mortgaged  premifles,  as  the 
Mafter  fhould  direS;  but  in  default  of  the  plaintifPs  paying, 
as  above  dircfled,  it  was  ordered  the  plaintiff's  bill  do  fiand 
difmifled. 


Skip 


in  the  Tin\e  of  Lord  Chancellor  HaKdWicke.  §t 


Skip  vcrfus  Huey^  TFilcox  and  Edwards y  May  28,  1744.       Cafe  34. 

THE  defendants  were  jointly  and  fevcrally  bound  to  ^^^^^^^^^X'-^^ 
plaintiff  in  the  penal  finn  of  4000/.  on  the  fifth  of  Z>#-  Lnd/and  £.  a 
cember  1739,  conditioned  for  the  payment  of  2000/.  on  the  j/A  Tureiy  gniy,  the 
of  Mar<h  enfuing,  which  money  came  to  the  hartds  of -f^^O^  ^hh^.^"ke 
Ifld  tUlcox^  who  Were  the  principals  in  the  bond  •  /our  notes  drawn 

by  different  per- 
ion%f  and  payable  at  fbtore  dayt,  in  lieu  of  the  bond,  bot  cooDpelled  H*  to  (ign  an  agreement  in  his  own 
name,  and  in  the  names  of  fV,  and  £.  to  pay  the  deficiency,  if  the  notes  (hould  not  produce  the  whole 
principal  and  intereft  ob  thfc  bdnd  ;  befote  tht  notes  became  due  H.  and  JV,  were  bankrupts ;  the  ob- 
ligee having  received  only  500/.  on  the  notes,  brings  his  bill  for  the  refidue  of  the  principal  and  intereft 
againft  £.  as  a  co-obligor.  Lord  HardtaUke  badfnne  doubt  atfirfi,  but  •»  all  the  circumftanca  oftbit  caf§ 
didand  bimfelf fidlj  Jatitfed  that  the  plaintiff  was  not  intitUd  to  relief  agaii\P  £• 

Huiy  comes  to  the  plaintiff,  and  defires  he  will  take  four 
notes  given  by  different  perfdns,  and  payable  at  future  days  in 
lieu  of  the  bond,  and  that  if  he  would  ^ive  up  the  bond, 
though  the  notes  fhould  not  produce  the  whole  2000/.  and  in- 
tereft,  he  would  fee  hiih  paid  the  deficiency,  aAd  figned  an  agree- 
ment to  this  effed  in  his  own  name,  and  in  the  names  of  Wilcox 
and  Edwards :  Huey  likewife  gave  the  plaintiff  a  draught  on 
Martin  the  banker. 

But  Huey  coming  to  the  plaintiff  on  a  Saturday  after  fix 
o'clock,  defired  the  plaintiff  would  give  him  leave  to  date  the 
draught  on  Martin  of  the  Monday. 

huey  had  taken  out  of  Martinis  (hop  all  the  money  due  to 
bimfelf  and  Wilcox  and  Edwards  on  the  very  fame  Saturday. 

* 

The  plaintiff  afterwards  went  to  Martin*^  (hop,  where  h* 
found  no  money  in  the  name  of  Huey  and  Compaily.  And  be« 
fore  the  notes  became  due  Huey  and  Wilcox  were  bankrupts, 
Biit  Edwards  flill  remains  a  folvent  perfon. 

The  plaintiff,  who  has  received  about  five  hundred  pounds 
on  the  notes,  (the  reft  remaining  unrcceivcd  to  this  day,)  brings 
his  bill  againft  Edwards  the  co-obligor,  for  the  refidue  of  the 
principal  and  intereft  due  on  the  bond,  infifting  this  was  a 
fraud  of  Huey^s  upon  him,  and  that  though  he  has  been  drawn' 
io  to  deliver  up  the  bond,  yet  he  is  iniitled  to  be  relieved 
againft  Edwards  as  a  co-obligor. 

The  defendant  Edwards  infifted,  that  he  was  no  party  to 
Ae  agreement  between  the  plaintiff  and  Huey^  and  that  he 
ought  not  to  be  affeded  by  it ;  and  as  the  bond  is  delivered  up  in 
confideration  of  the  notes,  that  it  is  novated,  and  this  defend- 
ant^ who  is  oiie  of  the  furetibs  only  in  the  bond,  is  releafed, 
and  no  longer  liable  as  a  furety, 

Mr. 
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Mr.  Cbutiy  of  council  for  the  plainiiff,  cited  i  Sdluiix* 
Clark  verfus  MundalL 

Mr.  Attorney  General  for  the  defendant  infiftfd,  th.it  a*  '  // 
the  bond;  being  cancelled,  the  plaintiiF  nau  no  rcrrc'v  »  ic  : 
and  the  defendant  f^/u/^rz/i  being  a  mere  Turety,  ..  •  ..  i 
equity  will  not  ftrain  to  adiil  the  obligee  againir  jl  fa  c  . 
wrill  leave  him  to  his  remedy  at  law.  And  if  the  •  bug 
come  to  a  new  agreement  to  take  other  lecur.ty  in  lieu  ct  « 
bond,  equity  will  not  compel  a  furety  to  pay,  upon  a  btud 
which  is  by  the  plaintifPs  own  confent  cancelled,  and  w'herc  on 
the  bdckof  it  is  acknowledged  that  he  has  received  in  full  fa- 
tisfa£lion  for  it. 

The  words  of  the  agreement  are,  **  That  if  any  of  the  fums 
**  of  money  on  thefe  notes,  or  intercft,  fliould  not  be  paid,  wc 
**  promife  to  make  it  good."  Signed  by  tiuey  fur  himfelf, 
and  for  ff^ilcox  and  Edwards. 

• 

He  araued,  that  this  was  in  nature  of  a  forgery,  to  fign  the 
names  of  other  perfons  without  their  authority,  and  fuch  a 
fraud  in  the  plaintiff,  to  oblige  Huiy  to  fign  an  agreement  in 
this  clandeftine  manner,  that  he  does  not  come  into  a  court  of 
equity  fo  free  from  imputation  himfelf,  as  to  be  intitled  to  relief. 

That  Huey  and  IFilcox  were  the  bondfidi  proprietors  of  thefc 
notes,  and  gave  a  full  confidcration  for  them. 

That  the  plaintifT,  though  fome  of  the  drawers  of  thefe  notes 
did  not  become  bankrupts  till  two  months  after  the  notes  were 
ailigned  over  to  him,  yet  did -not  apply  to  them  oncesfor  accept- 
ance, and  if  he  had  immediately  done  it,  he  might  have  receiv- 
ed all  the  money  upon  them  ;  and  therefore,  as  his  not  receiv- 
ing is  intirely  owing  to  his  own  laches,  he  is  not  intitled  to 
come  upon  the  defendant  to  make  it  good,  who  is  only  afunty 
in  the  bond. 

The  evidence  for  the  defendant  Edwards  is,  that  there  was 
in  Martin's  hands  a  balance  of  300  /.  ahd  upwards  in  favour  of 
Huey  and  JViUox  on  the  Monday^  and  if  the  plaintiff  had  not  de- 
ferred it  two  days  longer,  Martin  would  have  paid  this  money  to 
bim. 

That  it.  being  plainly  the  intention  of  the  plaintiff  to  give 
up  this  bond  abfulutely,  and  the  fecurity  he  took  in  lieu  of  the 
bond  becoming  dcfedtive  by  his  own  laches,  Mr.  Attorney  Ge- 
neral infilled  the  plaintiff  (hall  not  be  allowed  to  refort  to  the 
defendant  to  make  up  the  deficiency. 

Mr.  Solicitor  General  of  the  fame  fide  faid,  Edwards^  before 
Huey  applied  to  the  plaintiff,  was  uneafy  at  being  ajurtty^  and 

at 


in  the  Time  of  Lord  Chancellor  Hardwicks.  9 J 

at  his  importunity,  this  application  to  the  plaintiff  was  made ; 
for  it  appears  by  the  plaintiflfs  own  bill  that  he  afked  Edwards 
wh)  he  was  fo  uneafy  at  being  a  co-obligor,  and  that  he  an- 
fwered  he  had  very  good  reafons. 

After  this  the  plain  tiff  agree*?  with  his  eyes  open  to  accept  of 
th^  noteR,  and,'* to  fatisfy  Edwards^  puts  the  bond  into  Edwards*! 
bands  with  a  receipt  en  the  hack  in  full  for  principal  and  inter  eft. 

Wh^t  could  be  the  meaning  of  this  tranfa£tion,  why  plainly 
to  remove  Edwards^s  uncafinefs,  and  to  let  him  loofe  intirely 
from  being  liable  any  longer  as  a  co-obligor  in  this  bond. 


Lord  Chancellor, 

I  have  had  fome  doubt  during  the  courfe  of  this  caufe,  but  am 
DOW  fuily  fatisfied  that  the  plaintifFis  not  intitled  to  relief. 

Mr.  Edwards  has  not  been  guilty  of  any  fraud. 

There  are  many  cafes  where  equity  will  fct  up  debts  cx-^^^**"«*^«**»* 
tinguiffaed  at  law  againft  a  furety,  as  well  as  againft  a  principal ;  J^bytcddcnttf 
as  where  .?  bond  is  burnt  or  cancelled  by  accident  or  miftake,  iniftake,orwben 
and  much  ftronger,  if  a  principal  procure  the  bond  to  be  deli-  ■  P"n«P»l  ?«•• 
vered  up  by  fraud,  in  fuch  a  cafe  the  court  would  certainly  fet  S![iw«Uip  bf 
it  up,  becaufe  he  ihall  not  avail  himlelf  of  the  fraud  of  any  frauds  tliii  cooct 
of  the  debtors.  ^^  ^  «  "^ 

againft  a  mxttf^ 
,  though  dcin- 

But  this  is  not  one  of  thofe  cafes,  for  the  whole  tranfadion  gui/hedat  la«« 
was  in  order  to  difcharge  Edwards \  Mr  Skip  was  told  fo,  and 
Huej  informed  him  chi't  Edwards  and  he  had  quarrelled  about 
it,  and  Skip  himfelf  <«fke:<  Edwards  how  he  came  to  be  fo  pref* 
iing  to  have  the  bond  delivered  up,  fo  that  he  was  fully  apprif* 
cd  it  was  folicited  at  th<?  importunity  of  Edwards • 

Skip  was  a  compel'  .it  judge  of  what  he  (hould  do,  and  might 
hare  declined  it  i  btit^  inftead  of  that,  accepts  the  liotes  from 
Hueyj  and  a  draught  o::  Martin  the  banker  for  t\it  Monday  f<A^ 
lowing,  which  (hews  tht  confidence  aiid  reliance  Skip  had  ia 
Huej/j  for  it  is  very  uituiual  to  uke  luch  a  draught. 

It  is  plain  from  htnce  ;h^t  ^k^p  difcharged  Edwards^  for  he 
knew  Edwards  would  iiui  tiuft  Hmy  any  longer. 

What  is  the  ruic  ?  He  who  trufts  moft  (hall  lofe  moft ;  xfSkip 
kad  refufed,  Edwarm  iiM^hr  have  dneiitd  Huey  upon  the  note 
which  he  had  given  Edwards  by  way  of  indemnity  againft  thp 
bond. 

It 
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It  is  faid  there  is  a  fraud  in  part  of  the  cafe  relating  to  the 
draught  on  Martin  -,  perhaps  it  may,  be  fo,  but  this  is  not  clear  ; 
and  what  has  been  done  by  Siip  preponderates,  and  rebuts  the 
fraud  ;  for  it  was  not  right  in  him,  after  he  had  delivered  up 
the  bond,  to  make  Huey  fign  fuch  an  agreement  in  the  names 
of  fyilcox  and  Edwards. 

What  was  the  original  fcope  and  intention  of  the  applica- 
tion, but  that  the  bond  might  be  delivered  up,  and  Edwards 
abfplutely  difcharged. 

Inilead  of  this  what  does  Skip  do  ?  Why  he  ^akes  a  note, 
and  makes  Edwards  liable  by  another  inilrument,  and  was  a 
plain  deceit  upon  Edwards  ;  whereas  the  intention  was  clearly 
to  difcharge  him,  and  therefore  the  bill  muft  be  difmifled^  but 
without  cofls. 

Cafe  35.       Pirrot  verfus  Ptrrot^  the  fecQ9$  gmtral  feal  after  Trinity  ternif 

June  10^  1744. 

A limtlation to   f-^^  HERE  was  a  limitation  in  a  fettlement  to  the  defend- 

A,  for  life,  to  ■ 


itmaindtrto' $.  to tt^e ^efqa^an^ 

for  life,  tcBMin- 

d«r  to  hW  Mtf&c»  ibnf  to  tiil,  reveriion  in  fee  to  Ji,  who  cuts  down  timber,  agaioft  whom  B,  brou(>ht 
lite  bUllbr  Att  IJojaattDn  to  ^  wafte  1  though  S,  has  ao  ri§hc  to  the  timber,  yet  as  he  haa  ao  intercft  m 
tke  marft  md  Ihade,  if  A,  Aou!d  die  without  fens,  and  as  B.  could  not  maintain  an  a£lioo>  not  |uvif  g  x^ 
Mimrdiarft  ftttUtfiT'*^!  the  court  continued  the  injun^ion. 

The  firft  tenant  for  life  cuts  down  timber,  the  plaintiff,  who 
18  the  fecpnd  tenant  for  Kfe,  brings  bis  bill  for  an  injunSion  to 
^ay  wjtfte. 

Mr.  Attorney  general  for  the  plaintiff  (hewed  caufe  why  the 
injundion  for  rtftraintng  the  defendant  from  committing  any 
further  wafte  fliould  not  be  diffolved. 

It  was  infifted  by  Mr.  Solicitor  General,  for  the  defendant, 
that  the  timber  which  he  has  cut  down,  are  decayed  trees,  and 
will  be  (be  worfe  for  ftanding,  and  that  it  is  of  fervice  to  the 
publick,  that  tliey  Aould  -be  cut  down ;  and  that  it  is  very  noto- 
rious that  timber,  efpecially  oak,  when  it  is  come  tpperfedion, 
decays  much  filter  in  the  next  twenty  years,  than  it  improvea 
in  goodnefs  the  twenty  years  immediately  preceding. 

That  as  the  defendant  has  exercifed  this  power  in  fuch  a  re* 
ftrained  manner,  and  confined  himfeif  merely  to  decayed  timber^ 
which  grows  worfe  every  day,  that  this  court  will  not  interpofe^ 
efpecially  as  the  plaintiff  is  not  intitled  to  come  into  this  court, 
as  he  bms  not  the  immediate  remainder  and  beildes  has  no  re- 
oiedy  at  law. 

Lord 


in  the  Tkse  of  Lord  Chancellor  Harowicke,  95 


Lord  Chancellor, 

The  queftion  here  docs  not  concern  the  intereft  of  the  pub- 
lick,  unlefs  it  had  been  in  the  cafe  of  the  King's  forefls  and 
chafes  ;  for  this  is  merely  a  private  intereft  between  the  par- 
ties i  and  it  is  by  accident  that  no  z&xon  at  law  can  be  main- 
tained againft  the  defendant,  becaufe  no  perfon  can  bring  i%f 
but  who  has  the  immediate  remaii^der. 

Confider  top  in  how  many  cafes  this  court  has  interpofed 
to  prevept  wafte. 

Suppofe  here  the  truftees  to  preferve  contingent  remainders  The  tmfcettt 
had  brought  a  bill  againft  the  defendant  to  flay  waftc  for  the  J^^JTo^^ 
benefit  of  the  contingent  remainders.  may  bring  a  bill 

to  ftay  wafte  ia 

I  am  of  opinion  they  might  have  fupported  it,  but  here  it  j^^*^"'  ^""^ 
is  the  fecond  tenant  for  life,  who  has  done  it,  and  though  he 
has  no  ri^ht  to  the  timber,  yet  if  the  defendant,  the  firft  te- 
nant for  Tife,"ihould  die  without  fons,    the  plaintliF  will  have 
an  intereft  in  the  maft  and  (hade  of  the  timber. 

The  cafe  of  IVMeck  Park^  which  has  been  mentioned,  was  a 
yery  particular  one,  becaufe  there,  by  the  accident  of  a  tem.- 
peft,  the  timber  was  thrown  down,  and  was  merely  the  z&  of 
<jod. 

But  this  18  not  the  prefent  cafe,  for   here  a  bare  UnoMt  for  '^^  ^"^^"^ 
i^  takes  upon  him  to  cut  down  timber,  and  it  is  not  pre- ^f^^^'.^ 
tended  that  they  are  pollards  only  :  And  though  the  defend-  much  wafte  «• 
ant's  counfel  have   attempted  to  make  a  diftinftion  between  ^^^5 ^" 
cutting  down  young  timber  trees  that  are  not  come  to  their  full  ^ 
growth,  and  decayid  timber,  I  know  of  no  fucb  diftin&ion^ 
either  in  law  or  equity. 


Therefore  upon  the  authority  of  thofe  cafes,  which  have 
been  very  numerous  in  this  court,  of  interpofing  to  ftay  wafie 
in  the  tenant  for  life,  where  no  adion  can  be  maintained 
a^inft  him  at  law,  as  the  plaintiff  has  not  the  immediate  re- 
mainder, the  injundiion  muft  be  continued  till  the  hearing. 


Mabank  verfus  Metcalfe  July  4,   1744.  Cafe  36. 

Bill  was  brought  by  a  creditor  againft  an  executor  for  On  a  bin  brought 
:an,accouatof.ffi:ts.  t?^::.7^;. 

of  aflcis,  the  eW- 
of  a  co»ezscutor,  which  leaded  to  iacsHire  the  tt^«tor*i  tilatr,  wm  ^ottUowed,  as  it  was  fwetriog 
fiv  k  s  owA  benefit. 

The 


A 
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The  plainfifF  ofFered  to  read  the  evidence  of  a  co-executor, 
which  would  have  tended  to  increafe  the  teftator's  eftate,  and 
confequently  was  fwearing  for  his  own  benefit. 

Lord  Chancellor, 

There  is  an  eftabliihed  difference  in  this  court  between  an 
executor  and  a  truftee. 


Atruflee  hat  a       For  the  truftee  has  the  legal  right  only,  and  is  merely  no- 
"T* 'but*  an**'  minal ;  but  an  executor  has  fomething  more  in  him  than  the 
■  aectttor  bat      mere  legal  right,  as  a  bare  truftee,  for  he  has  a  beneficial   in- 
more,  for  if  there  icrcft  if  there  is  any  furplus. 

it  a  rarptat,  he 
kat  a  beneficial 

ibteieft.  But  I  am  not  fatisfied  you  can  read  his  evidence  for  another 

reafon,  becaufe  this  executor  has  a  legacy  of  twenty-five 
pounds,  and  the  releafing  it  does  not  alter  the  cafe  :  for  it  is  fo 
much^aflTets  in  the  hands  of  the  other  executor,  that  he  is  ftill 
liable  to  creditors  of  the  teitator  if  there  are  not  afiets  ultra  the 
legacy,  and  therefore  his  Lordlhip  refufed  to  admit  the  evi- 
dence. 

Cafe  37*  Clari  verfus  Sm////,  July  j^  1744^ 


that      J?DIVARD  Godfrey  by  his   will   gives  a  legacy  of 
QQg^f^  be      '^  thoufand  pounds  to  truftees,  in  truft  to  pay  the  int 


two 
itereft 
de«ncd  a  fatit-  thereof  to  his  wife  for  Jifc,  and  after  her  death  the  benefit  of 
■^UnmedUte^  the  principal  to  his  fon,  but  if  he  died  before  twenty-one  then 
Xf%t  the  tefta-  be  gives  it  over  to  his  daughters,  and  makes  James  Sewell  and 
tar*t  death,  for    j^q  ^0^^  perfons  exccutors. 

a  debt  beiog  due 
then  the  legacy 

nuft  be  fa  too.       The  fon  attains  twenty-one,  and  became  intitled  to  the  two 
and  not  being     thoufand  pounds. 

payable  in  thia  '^ 

cafe  tiU  a  month 

after,  the  court     The  directions  in  the  will  were  that  the  executors  (hould 
Wtfaalo^  °*  carry  on  the  teftator's  trade  of  a  brewer,  and  in  compliance  with 
this  they  fufFered  the  two  thoufand  pounds  as  well  as  the  reft 
of  the  teftator's  eftate  to  continue  in  the  trade. 

The  fon  after  he  had  attained  his  age  of  twenty-one  ftill  car- 
ried on  the  trade  on  the  foot  of  the  fame  ftock  which  was  left 
by  his  father. 

• 

The  fon  afterwards  makes  his  will  without  any  reference  at 
all  to  his  father's,  and  gives  a  legacy  of  ten  thoufand  pounds 
upon  different  trufts  froni  what  his  father  had  done  of  the  two 
thoufand  pounds,  ^'  for  afifer  the  intereft  of  the  ten  thoufand 
**  pounds  tohis  mother  for  life,  he  gives  the  principal  to  his  fifter 
**  Seweir^  children,  and  charges  it  upon  all  his  real  and  perfonal 

eftate^. 


lA  the  Time  of  hoti  ChaoccHof  HA&dWfCKS.  9X 

*^  eftftC)  and  Co  be  paid  to  tlruftees  in  a  m$nth  after  his  death  ^ 
**  Tben  follows  a  fpecific  devife  of  a  farm  of  thirtj  pounds  a 
*<  year  to  Rhirs  bitkinfin^  anfd  then  another  legacy  of  un 
<^  thoufand  pounds  to  his  After  J^r^et/nm^'s  children,  and  then 
**  a  legacy  of  five  thoufand  pounds,  {?f.  And  then  the  reft 
'^^  and  refidue  of  all  his  eftate,  real  and  perfonal,  after  payment 
*'  of  debts  and  legacieS|  among  the  children  of  his  fiftera 
*«  SiWiU  and  BrHvmng.'* 

The  fon  foon  after  dies^  the  plaintiff,  as  dcvifce  of  the  mo- 
ther, infifts  both  on  the  intereft  of  the  2000i.  as  well  as  of  the 
lo>ooo  /.  and  has  brought  his  bill  for  that  purpofe^ 

Loud  Chakcellor, 

The  firft  qtieftion  is,  whether  the  intereft  of  the  i0,ooo/* 
given  by  the  will  of  the  fon,  fs  to  go  in  fatisfadion  of  the  in« 
tmA  of  the  2000/.  left  by  the  will  of  the  father^ 

SecondTy,  whether  the  plaintiff  is  intitled  to  a  priority  of  fa^ 
tisfadion  and  payment  before  the  other  legatees  under  the  will 
of  Gid/rey  the  fin  ;  and  this  divides  itfelf  into  two  more  quef-« 
tions,  one  as  to  the  real,  and  another  as  to  the  perfonal  eftate. 

As  to  the  principal  queftlon,  whether  it  ought  to  be  deemed 
a  (atisfadion  in  this  court  according  to  the  rule  with  regard  to 
legacies  being  a  fati$fa6lion  of  debts^  I  am  of  opinion  with  the 
plaintiff,  and  that  it  ought  not  to  be  held  a  fatisfadion. 

It  is  true  there  ate  many  cafes  which  have  carried  the  doC<* 
trine  of  fatisfadion  a  great  way^ 

In  later  cafes  the  court  haVe  faid  this  doSrine  has  been  carrU  t^eaesnefvralfy 
ed  too  i^Ty  for  legacies  naturally  imply  a  bounty^  and  therefore,  tho*  i^^bj^  hunty, 
the  court  of  late  have  not  altogether  difavowcd  this  dodrine  of  ^Yteloint  Inz!^ 
fatisfadion^  yet  they  haVe  been  very  inclinable  to  lay  hold  of  tUfaaion,  the 
any  circumftances  to  diftinguifli  the  latter  from  former  cafes*     J^^J'^wUd^on 

any  circutnftaoce 

The  confequence  of  the  fon^s  carrying  on  the  trade  with  his  todimnguiA  th« 
father's  ftock,  was,  that  the  2000  /.  was  a  debt  due  upon  his  fa-  **'*^''J^  ^^' 
Cher's  eftate  in  his  hands,  or  more  diredtiy  and  properly  a  de- 
mand upon  his  father's  executors* 

• 

There  is  no  pretence  to  fay,  that  the  principal  of  the  10,000/. 
can  be  a  fatisfadion  of  the  princi|)al  fum  of  2000/.  to  the  mo« 
tftcr« 

Nor  IS  there  any  thing  in  the  will  that  declares  this  to  be  »^ 
fitisfadion  of  the  intereft  of  the  2000/. 

Vot.  Ill*  H  But 
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But  the  point  of  time  it  is  faid  is  fo  trifling,  it  being  onty  t^ 
month,  that  no  regard  fhould  be  paid  to  it,  but  though  a  fmall 
one,  yet  it  is  a  circumftance  that  the  plaintiff  has  a  right  to  lay 
hold  of,  to  take  this  out  of  the  cafes  that  have  been  deemed  a  fa- 
tisfadion. 

For  according  to  the  rule  of  this  court,  a  legacy  that  ought 
to  be  deemed  a  fatisfadion  muft  take  place  immediately  after 
the  death  of  the  teftator :  for  the  debt,  whether  of  a  principal 
fum  or  for  intereft,  is  due  at  the  death  of  the  teftator^  and 
therefore  the  legacy  muft  be  fo  too. 

This  court.  What  I  have  faid  hitherto,  I  confine  to  the  fatisfaSion  of 

which  leant  dihu^  for  I  agree  the  cafes  of  fatisfadion  of  portions  have  gone 
bnng  eftacet  further,  for  whcre  both  the  provifions  move  from  the  father  to 
twice,  will  over-  the  fame  perfons,  and  for  the  fame  purpofes,  this  court,  which 
cwnftaflce"o7  *'^*ys  'c^^s  againft  incumbring  eftates  twice  over,  will  over- 
time as  to  the  look  little  circumftances  of  time  as  to  the  payment  of  the  two 
payment  of  the  fums  to  children,  if  it  appears  to  be  a  double  portion,  and  a 
chUdS' where  ^^ublc  provifion  for  younger  children, 

hoth  the  provi- 
fions move  from      But  that  has  never  been  the  rule  with  regard  to  debtSj  where 

Ire  ItvenVor*thc  ^^^  ^""^^  for  payment  are  appointed  by  different  perfons. 

lame  purpofes. 

The  intereft  of  the  2000 /.  was  part  of  the  provifion  and  live- 
lihood of  the  mother,  and  a  debt  upon  the  eftate  of  Godfrey  tbi 
father  in  the  hands  of  his  fon. 

Now  ftie  might  have  lived  till  within  a  day  of  fhe  time,  which 
was  to  be  the  commencement  of  the  payment  of  the  intereft  of 
the  io,oco/.  to  her,  and  yet  not  have  been  intitled  to  it,  and 
therefore  could  not  be  a  fatisfadion. 

For  there  is  no  cafe  to  make  a  legacy  a  fatisfa£tion  of  a  debt, 
where  the  legacy  is  not  due  at  the  time  of  the  teftator's  death, 
but  is  made  contingent,  and  to  take  place  at  a  future  day. 

I  fent  for  a  cafe  from  the  regifter,  which  I  thought  like  this 
in  fubftance,  though  it  does  net  run  quatuor  pedibus  and  that 
is  the  cafe  of  Crcmpton  v.  Sale^  Eq,CafAhr.  205.  before  Lord 
Chancellor  King. 

I  lay  no  weight  upon  there  not  being  affets  here,  be^ 
caufe  it  is  owing  to  an  accident  there  are  not;  and  there- 
fore this  cafe  in  the  reafoning  of  it  comes  very  ftrongly  up  to 
the  prcfcnt. 

For  whether  the  poftponing  the  legacy  is  a  month  only,  or 
a  longer  time,  it  makes  no  manner  of  difference. 

Where 


in  the  Time  of  Lord  Chancellor  Kardwicke  9f 

Where  the  court  decrees  a  legacy  to  be  a  fatisfadion  of  a  debt,  .Whwe  « legacy 
the  court  gives  intercft  always  from  the  death  of  the  icftator.     'Lt^Sciforoni* 

debt,  the  courc 

But  in  this  cafe  there  is  fomcthing  further  flill,  and  that  is  %l'\ Zm%^' 
m  bond  given  by  Joffph  Sewell  to  Mrs.  Godfrey  the  mother,  for  teftatoi*i  <le«ih, 
the  2000/.  dated  the  i6th  o^  February  ijig^  reciting  that 
Catbarimi  Gidfrey^  in  purfuance  of  the  power  given  her  by  her 
hufband,  does  empower  the  furviving  executor  to  lend  and  ad- 
vance the  faid  principal  fum  of  2000/.  to  Jofeph  Sewell^  he  fe* 
curing  to  her  the  intereft  of  the  2000  /.  dunng'her  life. 

It  is  true  the  z6t  of  executors  cannot  alter  the  right  of  par- 
ties, but  it  (hews  they  underftood  it  to  be  no  fatisfadtion  of  the 
aooo/. 

This  queftion  would  never  have  been  ftarted,  had  it  not  been 
for  the  deficiency  of  aflfets. 

Another  circumftancc  is  the  decree  In  July  1736,  on  the 
will  of  the  fon. 

There  was  no  fitiagi nation  that  the  legacy  of  the  10,000 /• 
was  intended  as  a  fatisfadion  for  the  2000/.  or  the  intereft  of 
St,  for  if  fo,  it  would  have  been  mentioned  in  the  decree  as  to 
the  manner  of  taking  the  account ;  but  inftead  of  that,  there 
is  a  general  diretSlion  only  to  take  an  account  of  the  debts  of  the 
fon,  t^e,  therefore  I  am  of  opinion  that  the  2000/.  muft  be 
ct>oiidered  as  a  debt,  and  the  legacy  of  the  intercft  of  10,000 /* 
was  no  fatisfaftion  of  the  intereft  of  the  2000 /• 

The  fecond  qucftion  is,  as  to  the  preference  ;  and  firft  with 
refpedl  to  the  perfonal  eftate. 

All  the  fubfequent  queftions  are  upon  the  foot  of  mar- 
flialling  aflfets;  but  i  (hall  lay  thefe  out  of  the  cafe,  for  I 
am  of  opinion  this  legacy  of  10,000/.  is  not  intitlcd  to  any 
preference. 

For  where  legacies  are  given  to  perfons  of  the  fame  degree  The  court  will 
of  relationftip,  the  court  will  not  ftrain  to  prefer  one  legatee  not  ftram  to  pi«. 
to  another,  but  will  let  the  general  rule  of  equality  take  place,  lno°hIr,Ti?*  '^ 
unlefs  there  is  fomething  infuptrable  in  the  will,  that  does  not  where  there  it  a 
juftify  the  court  in  doing  it.  -;,«;;«:^,  «[^. 

grncr^l  rule  of 

By  the  fon's  will,  the  real  and  perfonal  eftate  is  c^    rged  «^«^«y  «»^ 
to  the  payment' of  this    10,000/.  to  his  fifter  SeweJr$  chil-^*^' 
dxcn. 

H  2  As 
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Appointiog  a  k-     As  to  the  point  of  tiRic  Hay  it  out  of  the  caft,  for  there 
pey tobepaidat  j^g^^,.  ^^5  ^  ^yjg  jj,  ^j^jg  court  that  appointing:  a  legacy  to  h« 

will  Docgivea    paid  at  a  different  time,  will  give  a  preference  to  that  legatee^ 
Fsfincace.         but  where  there  is  a  deficiency  of  aflfets^  all  the  legatees  muft 
abate  in  proportion.  * 

The  teftator's  charging  his  pirfinal  as  well  as  bis  realeftata^ 
is  faying  no  more  than  what  the  law  fays  \  for  if  it  had  not 
been  exprefsly  charged  by  the  teftator,  the  court  would  have 
di reeled  it  to  have  been  firft  applied,  and  therefore  no  argument 
of  preference  can  be  drawn  from  thence* 

<*  I  do  hereby  charge  my  eftate  both  real  and  perfonal  with 
'<  the  payment  of  10,000/.  &r.  Ititn^  all  the  reft  and  refidue 
**  which  (hall  remain  after  payment  of  my  debtl  and  legacies, 
**  I  give  to  the  truftees  upon  the  trufts  therein  after  men- 
•*  tioned. 

It  was  faid  this  is  a  prior  charge. 

Suppofe  the  teftator  had  firft  applied  thefe  words  to  the 
10,000/.  then  Repeated  them  again  to  the  legacy  of  5000  A 
bTr.  what  would  this  have  done?  Why,  all  the  legacies  would 
have  been  equally  a  chjirge  on  the  real  and  perfonat  eftate,  and 
not  one  more  than  the  other. 

Therefore  I  am  of  opinion,  as  a  man  cannot  fpeak  all  bis 
words  at  once,  and"as  it  is  no  matter  how  the  claufes  are  placed 
in  a  will,  it  is  no  more  than  a  general  charge  of  all  his  legacies 
upon  the  real  and  perfonal  eftate. 

At  the  beginning  the  teftator  has  taken  care  to  charge  all 
his  eftate  with  the  payment  of  his  debts. 

This  would  have  been  fufficient  to  charge  the  real  eftate,  if 
the  perfonal  eftate  was  deficient. 

There  is  therefore  no  ground  to  fay  that  this  legacy  ftiall 
have  the  priority  of  the  other. 

This  is  fach  a  conftruftion  as  a  court  of  equity  would  in- 
cline to  come  into,  bccaufe  it  is  making  an  equality  between 
the  legatees  as  to  the  lofs  which  has  happened,  who  are  upon 
the  fime  foot  of  relation  to  the  teftator. 

* 

This  IS  my  opinion  as  to  the  refidue,  the  next  queftion  will 
be  as  to  Mr.  Chute's  client  Rivers  Dickinfcn^  to  whom  the  tef- 
tor  has  fpecifically  deviled  a  farm  of  thirty  pounds  a  year. 
^  As 


in  the  Time  of  Lord  Cbanc^lor  Hardwxcke.  xio 

As  to  the  cafe  he  put,  that  fuppofe  a  man  devifes  all  his  real  A  man  deWfet 
eftatc  loA,  and  afterwards  a  particular  farm  to  B.  this  would  »"  ^j' '»» ««•«• 
ee  an  exception  out  of  the  generality  to  A,  I  admit  it.  a  particular  farm 

to  B,  it  is  aD 

exception  out  of  the  ^eacxality  lo  A* 

But  It  18  otherwife,  where  there  is  a  charge  by  a  tcftator  upon  where  a  teftator 
all  hiseftates  for  payment  of  debts,  for  there  the  devifee  ^^wft  ^I}*^f,'*f"|'  3**. 
take  fubje<S  to  that  charge  ;  and  if  the  refiJue  is  not  fufHcienc  ment  of  LbtC 
to  anfwer  the  debts,  the  eftatc  devifed  to  Rivgrs  Dickenfon  muft  ^^  «Jc»»f«  of « 
in  the  next  place  be  applied  for  that  purpofc.  S^'^ft^ake  f^b- 

yt€t  to  that 

His  Lordfliip  decreed  the  defendant  to  pay  the  intereft  of  the  ***"**• 
two  thoufand  pounds  to  the  plaintiff. 

Heath  verfus  Pirry^  July  9,  1744.'  Cafe  38. 

APerfon  by  his  will  '*gave  one  thoufand  pounds  apiece  to  Adevi/e  tofivt 
•*  five  brothers  and  fifters,    (but  who  were  no  relation  to  ^^^^^  '"^ 
•*  him},to  be  paid  to  them  at  their  refpe(9ive  ages  of  twenty-one,  tioni)  of  ioo*i 
'*  in  cafe  they  (hould  refpe<^ively  attain  that  age,  and  not  other^  apiece,  to  be 
**  wiftx  and  if  any  of  them  fhould  happen  to  die  before  they  p****.^/**^'"  *5 

^,       -^  .       ,     .         r  'rt-  r  '  i_         i_  J  •     ai»»ftheyattaia 

**  attain  their  refpedtive  ages  of  twenty- one,  that  then  and  »n  that  age,  and  aoi 
^^  fuch  cafe  the  legacy  or  legacies  of  one  thoufand  ppunds,  fo  otherwile $  and  if 
«*  given  to  them  refpeftively,  (hall  be  utterly  void  and  of  «o  JhllcMc^w'S. 

'*  tSt&m  gaciet  to  be  ut-, 

terly  void.  Tht 
lefitees  brought  a  bill  for  intereft  on  their  legaciet ;  being  not  intitled  to  the  {layment  of  their  legades 
imoaediately,  they  ih^  not  have  intereft  in  the  mean  time,  nor  the  principal  particularly  Jecvitd  l» 
then)  till  they  ibaU  arrive  at  their  agca  of  twcaty-one« 

Then  comes  this  claufe, 

**  And  I  do  hereby  give  my  executors  full  power  and  liberty- 
*'  during  the  refpe£tive  minorities  of  the  five  legatees,  until 
^^  they  (hall  attain  their  ages  of  twenty-one,  or  the  legacies 
*^  otherwife  become  void,  to  lay  the  money  out  in  mortgages  or' 
*^  other  fecurities  for  the  purpofes  and  on  the  trufts  of  this  my 
**  will,  and  to  call  it  in  when  they  pleafe,  and  my  executors 
*'  not  to  be  fubjedl  to  any  lofs  that  may  happen  ;  and  makes 
'*  Bailj  Heath  his  refiduary  legatee. 

The  bill  was  brought  by  the  legatees  for  intereft  upon  their 
legacies, 

Mr.  Talbot  for   the   plaintiffs  cited  Nicholls  verfus  O/borm^ 
2  P.  Wms.  419.  and  Taylor  verfus  Johnfon^  2  P.  IVms.  504. 

H  3  Lord 


101  CASES  Argued  and  Determined 


Lord  Chancellor, 

Cafes  of  this  kind,  haw  far  a  hgaiu^  tubo  is  not  tniitUd  U  the 
paymtnt  of  his  Ugacy  immtdiately^  Jhall  havi  intereft  in  the  moan  tinn^ 
depend  upon  particular  circumllances. 

Some  upon  relationfbip,  fomeupon  the  neceflities  of  legatees ^^ 
and  mod  of  them  upon  the  particular  penning  of  wills ;  and 
there  is  hardly  one  cafe  which  can  be  cited  that  is  a  precedent 
for  another. 

Where! legacy  Some  things  are  certain  in  thefe  cafes  ;  for  if  a  legacy  is 
aVmmw«ror'  given  generally  at  marriage,  or  at  21,  then  the  veiling  and  timo 
at»i,thevcftiag  of  payment  are   the  fame,  and   ihall  not  veft  till  marriage^ 

and  time  of  pay-  or  21, 
ment  are  the 

Where  a  legacy  To  go  one  ftep  further,  where  a  legacy  is  aduallyveft- 
is  aauiily;vefted,  cd,  as  if  given  to  J,  payable  at  twenty-one j  yet  it  ihall  not 
Vi^clVzif  ^^^^y  in^crcft,  unlefs  fomething  is  faid  in  the  will,  that  ihews 
yet  it  fhaii  not    the  teilator's  intention  to  give  intereft  in  the  mean  time. 

carry  intereft* 

In  the  cafe  of  a  But  all  thefe  cafes  are  fubje£l  to  this  exception,  if  it  is  ii| 
child,  let  a  tefta-  the  cafe  of  a  child  J  for  then  let  a  teftator  give  it  how  he  will, 
*oi(f  he  wiff  *'^  cither  at  21  or  at  marriage,  or  payable  at  21,  or  payable  at  mar- 
cither  at  ai'or  riage,  and  the  child  has  no  other  provifion,  the  court  will  give 
""•"^H*'®'  intereft  by  way  of  maintenance,  for  they  will  not  prefume  the 
or^mmniVg^'aiid  father  inofficious^  or  fo  unnatural,  as  to  leave  a  child  dcftitutc^ 

die  child  hai  no  , 

the'coort^wiu"'  I  have  a  note  of  the  cafe  of  Onflow  v.  Smithy  and  by  that  it 
giTe intereft  by    appears  to  have  been  heard  before  Lord  Cowper  the  5th  ofjujy^ 

n^i^l"^"'""  ^  ^^^'  ^^^^^  ^^^  '^B:2cy  was  given  at  2i,  and  yet  he  direded 
the  money  to  be  laid  up  the  mean  time  till  it  was  feen  whethei^ 
the  legatee  would  arrive  at  21,  and  in  a  new  caufe  between 
Onflow  v.  DrapiVy  the  27th  oi  Juney  9  Ann.  it  was  held  to  be 
no  vefted  legacy. 

However,  this  direction  may  ihew  Lord  Cowper*$  inclinations, 
yet  it  is  not  an  abfoluce  determination,  and  therefore  is  00  pre^ 
cedent. 

As  to  the  cafe  of  Bourne  v.  Tynt  (on  which  a  ftrefs  was  laid 
in  Jcherley  y^yernon^)  2yentr.  346. 

That  was  a  portion  to  a  daughter,  and  an  only  one,  and  alfo 
a  vefted  one,  payable  at  a  future  day;  a  ftrong  circumitance 
there,  for  maintenance  was  allotted  to  her  during  her  minority 
out  of  the  very  intereft  of  the  principal  fum  of  3000/. 

But 


in  the  Time  of  Lord  Chancellor  I^ardwickc.  103 

But  though  this  was  determined  by  a  very  great  man,  I  own 
I  (hould  have  had  fome  doubt. 

The  truftees  had  paid  over  the  furplus  for  fome  time  to 
Mrs.  Bourwj  but  flopping  their  hands  the  plaintiff  brought  her 
biU,  and  the  caufe  was  heard  before  Lord  Keeper  Finch,  when 
hefirft  had  the  feals,  on  the  28th  of  JunCf  31  Cha.  2. 

Confider  the  objedion  there,  the  80/.  per  ann.  was  adually 
given  to  the  mother  for  her  maintenance,  though  indeed,  as  it 
was  the  cafe  of  a  daughter,  if  the  teftator  had  not  provided  a 
maintenance,  (he  (hould  have  had  the  intereft  for  that  purpofe. 

But  the  court  laid  hold  of  thisfingle  circumflance,  that  the 
3000/.  was  not  direded  to  be  laid  out  in  land  for  the  benefit  of 
the  refiduary  devifee,  and  that  nothing  was  given  to  him  but 
what  was  ordered  to  be  invcfted  in  land  :  It  was  a  difinherited 
daughter,  and  therefore  the  court  was  willing  to  ftrain  in  her 
favour. 

The  cafe  of  Phillips  v.  Cany  was  clearly  a  vefted  legacy,  and  Whether «%»hole 
only  the  time  of  payment  was  poftponed  :    it  was  a  fum  of  ?' p**^* ?' ■  J***' 

I  A  c  rr-ritj  i  n  due  10  the  efl»t« 

1000  /•  and  part  ot  it  out  of  a  fpecinc  debt  due  to  the  teltator,  u  given  ••  a 
therefore  this  was  a  fpecific  legacy  ;  and  whether  the  whole  or  In^cy*  it  >• 
part  of  a  debt  due  to  thecftate  is  given  as  a  legacy,  it  is  equally  ^a^nf^*^*^!] 
fpeqfic,  and  therefore  a  diflindl  tree  and  diftind^  fruit;  but  adiftinatreeand 
where  it  is  only  given  out  of  the  great  tree  of  the  eftatc,  there  is  d«ftinft  fruit j but 
jio  ground  to  fever  a  branch  from  it  in  favour  of  a  general  ^^^5^*^"*^")^®^^ 

legatee.  eftate,  no  granai 

toferera  branch 

The  next  is  Achirley  v.  Virnon,  i  P.  Wms.  783.  iTTgUe/^*" 

By  the  will  that  was  not  a  vefted  legacy,  but  made  fo  by  the 
codicil. 

The  queftion  was,  whether  Mifs  Acherley  was  intitled  to  the 
intereft  of  the  6000/.  before  21  • 

Lord  Macclisfiild  gave  it  as  his  opinion  (he  was. 

Bcfides,  Mr.  Vernon  put  himfclf  in  the  place  of  a  parent,  for 
fhewas  the  daughter  of  his  only  fifter  and  heir  at  law,  and  he 
calls  it  a  portion^  therefore  there  were  ftrong  circumftances  to 
make  it  a  vefted  legacy  ;  but  the  governing  circumftance  was 
this,  that  the  teftator  had  direded  the  refidue  to  be  laid  out  in 
land  after  the  debts  and  legacies  were  paid  \  and  Lord  Macclesfield 
was  of  opinion,  till  debts  and  legacies  were  paid,  nothing  was 
to  be  laid  out  in  land. 

The  queftidn  is,  whether  any  of  thefc^cafes  govern  th?  pre- 
fent,  and  I  am  of  opinion  they  do  not,  ihercforo  ihe  will  muft 
be  taken  into  confideration. 

H4  The 


legatee. 


304  €  A  S  E  $  Argntd  wi  DttcrmiAed 

The  legatees  are  mere  ftrangcrs  to  the  teftator,  and  there* 
fore  it  is  plain  he  intended  they  fhould  be  contingent,  and  to 

wait  the  event  of  their  attaining  ai. 

If  the  teftator  had  ftopped  after  the  words,  in  cafe  they  (botilJ 
attain  their  age  of  21  and  not  otherwife,  I  fhould  bavethovght 
it  had  not  been  merely  a  poilponing  by  reafon  of  their  noaagf^ 
and  for  the  legatees  conveniency ,  but  that  he  intended  they  (hould 
xiot  veft  till  21  ;  but  he  goes  on,  and  in  cafe  any  of  them 
fliould  happen  to  die  before  they  attain  their  refpe&'ve  ages  of 
21,  that  then  and  in  fuch  cafe  the  legacies  fo  given  to  themccT 
fpetSively  fliall  be  utterly  void  and  of  no  eflFed. 

The  legacies  are  merely  contingent,  and  directed  to  fink  and 
merge  ;  this  plainly  (hews  nothing  was  to  be  taken  out  for  their 
benefit,  but  that  it  fliould  remain  where  it  was,  at  home,  as 
part  of  the  old  eftate. 

There  could  be  no  doubt,  unlefs  for  the  following  clauie^ 
which  is  what  the  plaintiff  chiefly  depends  upon. 

**  I  do  hereby  give  my  executors  full  power  and  liberty 
^^  during  the  refpe£live  minorities  of  the  five  legatees,  (ff. 
(fee  the  claufe.) 

It  has  been  infifled  for  the  plaintiff,  that  this  claufe  brings 
It  to  the  cafe  of  Acherley  v.  VernoHy  and  Bourng  v,  Tynt ;  aiid 
that  though  they  fhould  not  be  intitled  to  the  intereft  now,  yet 
It  (ball  accumulate  in  the  mean  time,  till  they  arrive  at  their 
ages  of  21. 

If  there  had  been  a  particular  diredion  for  the  benefit  of  tho 
legatees  by  name,  there  might  have  been  fome  weight  in  it. 

I  lay  no  flrefs  upon  its  being  a  power,  for  I  do  not  take  this 
to  be  a  diredion  to  lay  it  out  for  the  benefit  of  the  particular 
legatees,  but  equally  for  the  benefit  of  the  refiduary  legatees. 

For  the  purpofes  and  upon  the  trufts^  He, 

What  is  the  meaning  of  this  ?  Why,  to  anfwer  all  the  pro^ 
vifions  of  the  will,  as  well  for  ^e  refiduary  as  the  other 
legatees. 

Therefore  there  was  no  obligation  upon  the  executors  to 
fever  a  particular  fum  of  mon^y  to  anfwer  the  legacies  for  the 
plaintilF,  and  other  particular  legatees. 

But  it  is  flronger  ftill,  for  he  dire^s  the  executors  either  to 
call  in,  or  to  continue  the  fecurities  they  fhould  find  flandin^ 

out 


in  ih^  Tim  9t  l^rd  Chancellor  Haedwicke.  iCj^ 

Mit  at  bis  d«atli,  wbicb  empowers  them  tp  do  it  without  any 
regard  either  to  the  inteireft  of  jrcfiduary  legatee^  or  the  parti* 
cular  legatees* 

■ 

There  is  anodier  thing,  which  (hews  that  the  teftator  kne«^ 
he  had  given  tbem  as  contingent  legacies^  for  he  exprefsly 
caila  them  contingent  in  this  claufe* 

Therefore,  I  am  of  opinion,  that  the  refiduary  legatee  is  in- 
titled  to  the  intereft  in  the  mean  time ;  nor  are  the  plaintiffs 
intitled  to  have  the  principal  particularly  fecured  to  them,  till 
they  (hall  arrive  at  their  ages  of  2is  but  to  be  laid  out  for 
the  benefit  of  all  the  legatees. 

SfvantM  verfus  Rawn^  July  io>  1744*  Cafe  39^ 

AHufband  and  wife  join  in  a  fine  of  the  wife's  lands  to  a  A  fioe  by  haP 
purchafer,  and  afterwards  the  hulband  alone  declares  ^^j"^^,^^^^ 
the  ufes  of  it  by  articles.  purchafer,  but 

the  ofcfl  decUi«4 

The  queftion  i».  Whether  it  iball  bind  the  wife  ?  ^lyll.^^ 

<!e«d  being  (hews 

LoKO  Chancellor,  cat  ntn,  and  Uw 

As  no  other  deed  is  (hewn  that  declares  different  ufes,  and  varying  from 
the  ufes  declared  do  not  vary  from  what  the  wife  intended,  it  whac  the  wife 
(hall  bind  her  notwithftanding  i  and  therefore  the  bill  which  |r^"J^' |[^ 
flie  has  brought,  after  an  acquiefcence  of  fifteen  years  fince  her  withfitnding, 
hu(band's  death,  for  poffeffion,  on  fuggeftion  that  (he  is  not 
bound  by  the  fine,  as  (he  did  not  join  in  the  articles  with  the 
hulband  in  the  declaration  of  the  ufes,  muft  be  difmiffed. 

Lac0n  ver fu?  Bnigs,  July  1 1^  1 744,  Cafc  40, 

THE  bill  was  brought  to  be  let  in  as  a  creditor  on  Lord 
Bradfor£%  eftate  under  a  dire&ion  in  a  former  caufe. 

The  plaintiff,  adminiftrator  Ji  bonis  mn  to  his  father,  who  ab  executor  of » 
was  fteward  or  attorney  to  Hinry  Earl  of  Bradford^  from  the  houfe  fteward  to 
year  1710  to  1717,  infifts  that  his  father  had  feveral  Wrzc  ^J^  ^'''^'^\ 
fums  of  money  due  to  him,  but  knowing  L/ord  Bradford^%  cenceof  lyyears, 
^iverfion  to  bufinefs,  did  not  care  to  prefs  him  to  fettle  ac- ^'"  "P  *  *^™*"* 
counts,  cfpecially  as  Lord  Bradford^  who  was  lord  lieutenant /J^jJ"Sfioc"f»* 
of  the  .county  of  Sakp^  had  promifed  to  make  him  clerk  of  the  done  by  hii  tefv 

p^jlQ^^  tator,  to  which 

*^        *  the  reprerentative 

of  Lord  Brmdford  inililed  on  the  ftatute  of  Hmitadons.    SatisfaBion  u  be  frtfuwud  from  the  lennb  oftim^ 
fir  it  Unt  tobi  imaiitud,  if  tutf  thing  was  really  due  to  tbe^ntiff,  that  be  would  bave  been  juiet  under  it% 


The 


it6  CASES    Argued  and  Determrned 

The  defendant  Sir  Hugh  Briggs^  executor  of  Lord  Brsuffiriy 
infifis  upon  the  ftatute  of  limitations, 

Mr.  Attorney  General,  counfel  for  the  plaintifF,  argued^ 
that  fuppofing  the  ftatute  of  limitations  is  run,  yet,  that 
my  Lord  Bradford's  will  creating  a  truft  of  his  real  eftate 
for  the  payment  of  his  debts,  has  taken  it  out  of  the  ftatute  ; 
for  notwithftanding  the  plaintiff  may  be  barred  at  law,  yet 
in  equity  it  is  a  debt  in  confcience^  and  th«  will  is  in  the  na- 
ture of  a  new  aiTumpfit. 

Lord  Hardwicki  put  it  upon  the  defendant's  counfel,  to 
(hew  how  this  cafe  differs  from  ihofe  where  a  truft  for  pay-* 
ment  of  debts  has  revived  the  debt, 

Mr.  Solicitor  General,  for  the  truftees,  faid,  that  it  muft  be 
a  certain  clear  debt,  and  not  depending  on  an  account,  which 
a  court  of  equity  will  admit  to  be  a  debt,  on  fuch  a  truft- 
eftate,  and  to  be  talcen  out  by  it  from  the  ftatute  of  limiu* 
tions. 

From  the  death  of  Lacon  to  the  death  of  Lord  Bradford  is 
no  lefs  than  feventeen  years. 

» 
For  Lacon  died  in  1 7 17,  and  Lord  Bradford  in   1734,  and 

there  is  no  proof  any  application  for  the  pretended  debt,  but 

they  have  acquiefced  all  this  time. 

Another  objedion,  he  infifted,  muft  be  the  expenftvenefs  of 
taking  an  account  of  fuch  length ;  and  that  the  ftalenefs  and 
improbability  of  the  demand,  would  make  the  court  very  un- 
willing to  direS  fuch  an  account.        • 

My  Lord  Bradford's  executors  cannot,  after  fuch  length 
of  time,  check  Lacon's  accounts. 

It  is  not  pof&ble  to  imagine,  that  the  plaintiff  would  have 
!ain  by  fo  many  years,  if  there  had  been  any  thing  really  due, 
and  therefore  (his  alone  is  a  ftrong  argument  for  the  defendants. 

Mr.  Brotvfty  in  reply  for  the  plaintiff,  faidj  none  of  the 
truftees  have  pretended  that  they  have  found  a  ftated  account 
among  my  Lord  Bradford's  papers,  which  is  a  prefumption 
that  there  is  no  fuch  account ;  for  if  they  had  difcovered  any 
fuch,  they  would  not  have  refted  altogether  on  the  ftatute  of 
limitations. 

Lord  Chancellor, 

An  account  is  demanded  at  fecond  hand  by  the  reprefentativo 
of  a  houfe  fteward,  and  it  has  been  infifted,  that  there  is  an 
open  one  between  him  and  his  lord. 

I  I  am 
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I  am  of  opinion,  that  if  I  ibould  decree  sn  account  to  be 
taken  in  this  cafe,  I  (hould  make  one  of  the  worft  precedents 
that  a  court  of  equity  can  make,  for  difturbing  the  peace  of 
families. 

It  is  a  demand  clearly  barred  by  the  ftatute  of  limitations, 
both  in  law  and  equity. 

The  defendant,  in  his  anfwer,  admits,  that  Mr.  Dovef 
migh^  tell  him,  who  was  the  executor  of  LadOn^  after  the 
death  of  the  Earl  of  Bradford^  that  there  was  fuch  an  account 
depending,  a(id  monpy  due  to  Lacon* 

But  then  Sir  Hugh  Briggs  very  cautioufly  confines  his  be* 
lief  of  the  debt  to  the  information  pf  Dovr/^  and  at  the  fame 
time  infifts  on  the  ftatute^ 

Now  there  muft  be  a  dired;  admiffion  pf  a  debt,  i$  take  U  out  To  tike  a  dele 
tfihf ftatute  9f  limitations  ;  though  there  have  been  feveral  cafes  o^  ?i^iut?nn"*' 
at  law  where  this  has  not  been  held  fufiicient,  unlefs  it  is  like-  there  muft  be 4 
wife  attended  with  an  exprefs  promife  to  pay\  but  that  m^y  bt  direa  admjpom  rf 
wthcr  too  bard.  'ir:r?.t.^l^ 

held  there  imift 

What  the  executor  fays  here,  is  only  his  perfonal  belief,  and  ^^  ««  *^*J!^ 
Iiotwithftanding,  he  infills  on  the  ftatute  of  limiiations  in  \f^^^'^'^'*f^* 
balf  of  his  tcftator. 

For  if  a  man  fays,  that  a  creditor  told  him  there  was  fome-* 
thing  due,  he  may  give  credit  to  it  from  the  opinion  he  has 
pf  his  veracity  ;  and  yet  if  he  infifts  on  the  fiatu(e,  thgt  wilin 
Iiotwithftanding,  be  a  bar  to  the  demand. 

The  fecond  queftion  is,  on  the  truft  created  on  the  rea} 
eft^te  of  the  £ar]  of  Bradford* 

It  is  very  true,  where  there  is  a  truft  of  a  real  eftate  for  A  tnift  for  pay* 
payment  of  debts,  it  has  been  held,  to  revive  debts  which  ^^W  ?"'^J°f /****^ 
keen  barred  by  the  ftatute  of  limitations  ^  and  that  they  are  intitled  to  revive  fuch  eT 
be  paid  as  well  as  the  other  creditors.  have  been  binrd 

by  the  ftatute  of 

But  I  have  often  wondered  how  this  rule  at  firft  prevailed,  thT'^DQw'eft^* 
:(|)d  judges  have  always  grumbled  at  it,  though  it  is  now  efta-  blifhed  in  equity, 
bliflied  in  equity,  f'ide  Lard  Straf^rd's  cafe,  in  the  Houfe  of'^^^^^^^^ 
Urds^  February^,    1 7  27.  at  it. 

It  has  been  truly  faid,  that  where  real  eftate  has  been  afFeft-  Where  real eftttt 
ed  by  fuch  ftale  debts,  it  is  in  a  plain  and  clear  cafe,  and  not  bj' fu7h  fttlf"* 
to  be  charged  in  fo  loofe  a  manner  as  this  is,  )fvith  a  debt  that  debit,  ic  is  m  • 
muft  depend  upon  an  account  to  be  taken*  P***"  ?^*'  f"<* 

♦  ncre  depends  on  an  a^ 
count  to  be  taj(/- 
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There  is  no  eridcoce  of  any  demand,  or  fettling  accounta 
in  the  life- time  of  the  fteward,  nor  of  anj  demand  or  requeft 
to  fettle  the  account,  from  the  death  of  the  fteward  to  Lord 
Bradford's  death,  which  is  feventeen  years. 

It  is  not  probable  any  thing  could  be  due  to  Mr*  Latm ; 
all  that  is  pretended  is,  that  Dovey^  his  executor,  had  the  ad- 
miffion  of  one  of  the  truftees,  that  it  was  a  juft  debt. 

The  court,  in  fuch  a  cafe  as  this,  ought  to  prefume  fatis- 
fadion  from  length  of  time,  becaufe  it  cannot  be  imagined, 
if  any  thing  was  really  due  to  Lacon^  that  he  would  have  beea 
quiet  under  it. 

The  court  would  lay  the  party  under  fuch  difEculties  in 
taking  this  account,  that  it  would  be  unequitable  to  dired  it 
upon  no  other  grounds,  but  from  the  latitude  and  extenfive 
conftrudion  which  courts  of  equity  have  put  upon  truft  oa 
lands  for  payment  of  debts. 

Befides,  as  Lacon  was  a  domeftick  fteward,  there  muft  have 
been  feveral  large  fums  of  money  received  and  paid,  without 
any  writing  or  vouchers  between  Lord  Bradford  and  Lacon. 

Therefore  it  is  impoflible  to  dired  an  account,  without  in- 
juftice  being  done  to  the  defendants  in  taking  the  account. 

Upon  all  the  circumftances  then,  and  after  fuch  great  length 
of  time,  I  am  of  opinion,  that  this  bill  ought  to  be  difmifled  ; 
and  it  has  been  truly  faid,  that  it  will  be  charity  to  the  par- 
ties not  to  direct  fuch  an  account ;  but  in  confideration  of 
Sir  Hugh  Briggs*%  admiffion,  that  on  the  information  of  Dovoy^ 
he  did  believe  there  might  be  a  balance  to  Lacon^  I  will  dif« 
mifs  the  bill  without  cods. 


Cafe  41*  ^bi  Aitorntf  dneral  verfus  Prta^  July  13,  1744. 

The  jarifli£Uoft  A  N  information  has  been  brought  relating  to  the  fchool  of 
cklrited^''^  JLjL  Barkhamjitad,  a  charity  founded  the  fecond  and  third 
ntend  to  foch,  years  of  Edward  the  fixth,  by  a£l  of  parliament. 

where  local  vifi- 
tort  arc  appoint- 

'^''v^      Lord  CHANCEttoR, 

lUTC  a  right* 

Though  this  court  has  a  general  jurifdi^lion  over  charities, 
by  iiTuing  a  commii&on,   and  likewife  can   give  dire^ions 

for 


lA  the  Time  of  Lord  Ctutncdlpr  HtAftDWicKi.  109 

for  tbe  managemeot  of  a  charity  1  yet  this  does  not  extend  to 
charity-fchools,  where  local  vifitors  are  appointed* 

If  there  is  a  private  vifitor,  then  he  and  his  heirs  have  a  right. 

If  there  it  a  py  blick  endowment  by  the  crown,  then  a  com- 
nifBon  may  ifliie  from  this  court  to  infpcd  tbe  charity,  and  the 
application  of  tbe  money. 

But  if  by  letters  patent,  or  an  a6l  of  parliament,  a  local 
vifitor  is  appointed,  this  court  cannot  interpofe. 

Tkg  ttmrdim  tfJU  Souls  is  the  vifitor  here  ;  but  the  misfor-  Local  fUkon  <• 
tune  of  this  cafe  has  been,  the  reward  is  fo  fmall  to  the  vifitor,  n<»t  ^'^^  b«t 
only  thirteen  (hillings    and   four-pence,  that  he  has   never  ^''f^"^ 
thought  it  worth  while  to  exercife  his  vifitatorial  authority ;  I  they  pkafc/may 
may  poffiUy  give  the  vifitor  an  augmenution  hereafter  :  Local  ^'^JT^"??!^*^ 
vifitors  do  not  vifit  but  from  three  years  to  three  years,  yet  ^^ 
they  may,   if  they  pleafe,  hear  eomplaints  within  that  time* 

This  is  a  fchool  of  a  very  noble  foundation,  and  ought  to 
be  taken  care  of :  But  I  do  not  fee  any  evidence  of  improper 
behaviour  in  the  fchool*mafter  and  u(her. 

All  that  is  proved,  is  a  decreafe  of  fcholars,  but  that  de-> 
clenfion  does  not  neceffarily  arife  from  the  mifbehaviour  of  the 
fchool  mailer  or  u(her  ;  for  this  may  depend  upon  a  fuperior  or 
inferior  ability  in  them. 

There  is  evidence,  befides,  that  there  is  another  fchool  Tor 
teaching  Englijb  and  arithmetick,  which  has  been  a  dimuni- 
tion  of  this  fchool  in  refped  to  number,  parents  chufing  rather 
to  fend  their  children  there* 

I  think  them  very  much  in  the  right  of'  it ;  for  fending  chil-  Toienl  chlUfoi 
dren  of  the  lower  fort  of  people  to  a  Latin  fchool,  gives  them  of«k>weribrt 
a  wrong  turn,  and  takes  off  their  inclination  to  hufbandry  and  !it*^]h!em^' 
trade,  which  is  more  fuitable  to  their  deg*^ee  in  the  world,         wrong  torn,  m 

it  takes  oflf  their 

Therefore,  as  to  this  part,  the  information  muft  be  difmified  hufbudT^anV 
with  cofts.  crade. 

Next,  As  to  the  account. 

The  poor  are  intitled.to  the  fur  pi  us,  after  the  matter  and 
Q&er's  ftipends  are  paid,  and  repairs.  There  are  twelve  leafes 
expired,  and  if  not  let,  I  muft  prefume  that  the  mafter  and 
lifter  of  the  fchool  have  received  the  rents  «ver  fince,  who  are 
made  a  corporation  for  that,  purpofe. 

However 
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However^  I  can  direSt  the  mafter  to  inquire  what  repairiiM 
tieceflary,  and  Co  make  the  mafter  and  ulhet  all  juft  allow** 
ances. 

As  to  letting  the  leafes  for  the  future^  one  confideration  is^ 
whether  I  (hall  let  for  the  improved  rent,  or  dired  fines  to  be 
taken  ;  and  I  (hall  have  a  regard  to  the  poor  i  and,  to  prevent 
the  rich  from  taking  it  to  themfclves,  I  will  order  the  furplus 
ihall  be  paid  to  fuch  poor  as  are  not  maintained  by  the  pari(h. 

t  will  leave  it  to  the  mafter,  to  inquire,  whether  letting  oil 
improved  rent,  or  leafing  upon  fines,  be  for  the  benefit  of  the 
charity,  fince  a  great  deal  depends  upon  the  cuftom  of  the 
country. 

The  leafes  I  dired  to  be  let  to  the  beft  bidder ;  and  whethef 
upon  fines,  or  the  improved  rack-rent,  proper  covenants  to  be 
inferted  for  the  tenants  to  keep  the  houfes  in  repair,  and  to  pay 
all  the  charges  of  fuch  repairs, 

I  will  referve  the  confideration,  whether  the  court  is  em-^ 
powered  to  augment  the  ftipends  of  the  mafter  and  ufhtr,  and 
in  what  proportion,  till  the  caufe  comes  back  again  after  the 
report* 

Cafe  41*  Jcnis  Verfus  Jones f  July  16,  1744- 

A  bin  charges     rT^HE  bill  was  brought  to  fet  afide  a  leafe  for  forgery,  and 

lelrrand  *rt  t  X  ^^^^S^^  ^^  ^^^^^  f*^  againft  the  defendant,  but  by  way 
to*be  relieved^'  of  inducement  Only,  that  there  were  fraudulent  circumftances 
•gainft  that,  bat  attending  this  cafe  ;  but  the  plaintiff  does  not  by  the  bill  make 
Sucemwtwji'"  '^  *  ^'^^'^  *"^  diftinft  charge  from  the  forgery;  and  bcfidcs^ 
mentioot  there  prays  to  be  relieved  only  as  to  the  forgery. 

were  fraudulent 

circamftancet  attending  this  cafe,  without  making  it  a  diftin£t  charge  from  the  forgeryt  ot  hrin^g  ihc 
tmftees  who  were  parties  to  the  Irafe,  and  to  whom  the  ftaud  is  imputed,  before  the  court,  and  for  waiit 
of  this,  the  defendant's  counfel  obje£M  to  the  plaintifTs  going  on  with  the  caufe.  L$rJ  Bardwiehfii/p 
m  there  bad  teen  already  a  decretal  order,  and  an  ijfue  f  try  thtf&rgerj^  and  brought  pn  mm  mfem  the  efmitf 
referved ;  tbeenh  method  to  ajfifi  this  cafe  was,  to  let  the  caufe  fiand  9ver,  and  to  ailvw  the  flatPtiff,  m  faying 
the  cofis  of  the  day,  to  bring  a  fufflemental  bill,  in  tvbioh  he  may  charge  the  fraud,  and  make  the  tru/ttfi 
faitieim 

It  was  objeAed  by  the  defendant's  counfel,  that  the  plaintiff 
cannot  go  on  upon  this  part  of  the  cafe,  becaufe  they  have  not 
put  it  properly  in  iflitie,  fo  that  the  defendant  has  had  no  op« 
portunity  of  applying  bis  defence,  or  giving  any  anfwer  to  the 
pretended  fraud  and  impofition }  and  befides,  if  there  is  any 
fraud  infilled  to  be  the  truftees,  who  were  parties  to  the  leafCf 
and  who  have  been  guilty  of  a  breach  of  truft  in  not  carrying 
the  trufis  into  execution,  the  plaintiff  ought  to  have  made 
them  parties  to  the  fuit« 

Lord 
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Lord  Chancellor^ 

This  caufe  has  been  brought  on  very  oddly  ;  and  the  objec-  An  objeaion  for 
tion  for  want  of  parties  comes  very  late  ;  for  the  rule  is,  that  ^*^^^  p«rtiet, 
it  ought  to  be  upon  opening  the  proceedings,  and  before  ^niog  th^  pro- 
the  merits  are  difclofed.  credingi,  and 

before  (be  meriu 
are  difcloki. 

But  it  is  frequentfy  known,  that  after  a  caufe  is  gone  into, 
and  even  thoroughly  heard,  yet  the  court  is  compelled  to  let  iC 
fiand  over,  for  want  of  parties* 

Therefore   the  objeflion,  though  it   is   not  taken  in  time,  sir  j^/j^i&jVKtf 
muft  have  its  weight,  becaufe,  otherwife,  the  court  cannot,  on  <i«finiired  a  bill 
the  one  harid,  dojuftice  to  the  defendanjt,  and  on  the  other,  I  ^^J^^%^{ 
(hould  be   obliged   to  difmifs   the  bill,  which  is  never  done  Lord  Cbaoceiior 
now,  though  it  was   attempted  bv  Sir  Jofiph  Jikyll  formerly,  '^"i  ^V^^  . 
but  reverfed  on  an  appeal  to  Lord  Chancellor  king  j  and  fince  evcrfince'ctufei 
that  time,  caufes  are  ordered  only  to  ftand  over  on  paying  the  tredireaed  to 
cofts  of  the  day,  that  the  plaintifiF  may  have  an  opportunity  of  ^^^"l^  ^ 
making  proper  parties.  l^^oUht  day, 

that  the  plaintiff 

In  this  cafe,  after  there  has  been  one  hearing  already,  and  an  portunity  "  **^ 
iflue  dire^ed  to  try  the  forgery,  and  the  caufe  brought  on  up-  making  proper 
on  the  equity  rcferved,  the  objcSion  is  now  made  for  want  of  P**^**** 
parties,  and  not  before. 

As  here  has  been  then  a  decretal  order,  and  there  cannot  be 
a  new  examination  in  the  caufe,  as  it  is  clofed,  and  publica- 
tion paft,  ail  that  I  can  do  to  affift  this  cafe,  is,  by  giving  the 
plaintiff  leave  to  bring  a  fupplemental  bill,  and  make  a  dillinA 
charge  of  the  fraud,  and  the  truftees  parties. 

If  the  bill,  which   is  now  at  hearing,   had  been  properly  f|^  ij^  1^211 
framed,   that  is,  if  it  had    dated  both    the  points    of   relief  ftated  both 
^  plainly  and  clearly;  firft,  the  forgery;  and  then,  »f  ^he  leafe  P^'JJ'^'j^'^J*^ 
was  not  forged,  yet  that  it  was  fraudulent ;  there,  though  the  pi«i^ii/^ght» 
plaintiff  had  not  prevailed  to  fet  afide  the  deed  for  forgery,  he  when  the  caufe 
might  have  proceeded  on  the  point  of  the  fraud.  u^^q!,uj  wfcr- 

▼ed,  hate  pro* 

I  remember  a  cafe  before  Lord  MauUsfieldy  who  directed  an  ^"^^J^^j 
iflue  on  the  forgery,  and  the  deed    being  found  not  to  be  though  h« had  ' 
forged,  my  Lord  Macclesfiild  permitted  the  plaintiff,  when  it  failedlin  fetting 
came  on  upon  the  equity  referved,  to  proceed  on  the  fraud,  be-  jj^fj^^, 
caufe  the  charges  in  the  bill  were  diftin£i. 

But  here  there  is  no  other  h&  charged  but  the  forgery,  and 
I  muft  not  furprize  the  defendant,  who  had  no  notice  of  the 
leafe,  being  impeached  for  fraud,  and  therefore  is  not  pre« 
paied  With  any  defence  as  to  the  fraud. 

It 
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It  has  been  objeded,  there  is  no  receipt  given  on  the  back 
of  the  leafe,  for  the  conilderation  of  three  hundred  and  fifty 
pounds. 

But  it  is  not  very  ufual  to  give  receipts  for  fines  on  the  back 
of  a  leafe. 

Now,  it  is  infifted  by  the  defendant's  counfel,  the  trufteet 
ought  to  be  made  parties,  that,  if  the  plaintiff*  prevail,  the  de-^ 
fendant  may  have  relief  over  againft  them  who  have  been 
guilty  of  a  breach  of  truft,  if  they  have  not  applied  the  350  /• 
towards  the  execution  of  the  truff. 

There  is  another  point  on  the  general  head,  which  intitles 
the  defendant  to  have  the  truftees  before  the  court,  and  that 
is,  if  the  defendant  ihould  appear  to  have  paid  the  fruftees  the 
three  hundred  and  fifty  pounds,  as  he  infills  he  did,  and  it  is 
no  anfwer,  to  lay,  that  the  defendant  ought  to  have  brought 
a  crofs  bill. 

For  when  a  perfon  brings  a  bill  to  fef  afide  a  deed  for 
forgery,  fraud,  and  impofition,  it  is  his  bufinef^  to  have. all  pro- 
per parties  before  the  court,  and  the  defendants  are  not 
obliged  to  bring  a  crofs  bill. 

As  this  bill  is  framed,  the  defendant  was  excufable  for  not 
making  his  objedion,  for  want  of  parties,  fooner,  and  there- 
fore I  {hall  dire£l  the  caufe  to  ftand  over,  and  the  plaintiff"  td 
pay  the  cofts  of  the  day,  and  thereupon  leave  him  at  liberty 
to  bring  a  fupplemental  bill,  and  to  make  the  truflees,  or  tfae^ 
feprefentatives  of  them,  parties,  who  joined  in  the  leafe  of 
tlie  firft  of  ^//m^/r  1716,  and  his  Lordihip  direded  accord** 
ingly. 

Cafe  43.       ^  Attorney  Gemral  verfus  Milner^  July  18, 1744*  ot  thi  RcUsi 

At  the  legicy  to  j^NNB  SmiVift  by  her  Will,  amongft  other  legacies^  *<  gives 
£.£«ottdertKe  -"  «4  to  three  truftees  eight  thoufand  pounds  upon  truft,  that 
iH^'tTb/iiM  "  ^^^y  ^^"'^  difpofc  thereof  in  the  pHrchafe  of  lands  of  in- 
out  of  a  real  ^'  heritance  in  fee-fimple,  to  be  fettled  to  the  ufe  of  her 
eftate,  tiid  be  r#  c«  grandfon  l%§ma9  Mihufy  and  the  heirs  of  his  body  ;  and  for 
cS!ti^^^*"'^  "  default  of  fuch  iflue,  diredcd  the  truftees  to  convey  x\M 
happened,  on  *^  fame  to  the  Drapers  Company,  upon  truft  that  they  (hould^ 
^k"*thL^**  ^  **  within  three  months  after  the  cftate  (hould  be  conveyed  to 
with'inthcicn"  "  them,  by  mortgage,  or  fale  of  fome  part  thereof,  raife,  and 
ral  rale,  and  '<  pay  to  Edward  Lyncb^  her  nephew,  two  thoufand  pounds^ 
Sf^ttV^^°h^"*  "  ^**'^**  ^  bequeathed  to  him,  in  cafe  of  the  death  of  her 
hiiratliw.  **  grandfo»  wit4iout  ifiTue  }  and  that  they  ihould  difpofe  of  fa 
<*  mucb  of  the  rents  of  fuch  eftatc,  after  payment  of  the  two 
*'  thoufand  pounds^  as  ihould  be  ncceflary  for  purchafing  a 

**  convenient 
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convenient  piece  of  ground  for  a  charity,  and  till  the  purchafe 
could  be  made  the  intereft  of  the  money  was  to  go  as  the  pro- 
fits of  the  land  ;  and  by  her  codicil  taking  notice  (he  had  given 
fix  thoufand  pounds  to  the  charity,  (he  therejy  gives  only  five 
thoufand  pounds* 

Edward  Lynch  died  the  29th  of  Aprils   '73^9  ^"^  ont  Hill 
was  adminiftrator  to  him. 

Thomas  Milner  the  grandfon  died  in  Majy  1742,  under  the 
age  of  twenty-one,  and  without  iffue. 

The  queflion  was,  Whether  this  legacy  of  two  thoufand 
pounds  was  lapfed,  zs  Edward  Lynch  died  before  the  contin- 
gency happened,  or  whether  it  is  tranrmifiible  to  his  repre- 
fentative. 

It  was  infifted  on  for  the  reprefentative  of  Lynch^  that  though 
the  fund  out  of  which  this  legacy  rs  payable  is  to  be  confidered 
as  land,  and  the  legacy  a  charge  upon  it,  yet  with  regard  to 
the  legatee  it  mud  be  looked  upon  as  a  fum  of  money  :  upon 
the  falling  out  of  the  contingency  that  it  veiled,  and  was  con- 
fequently  tranfmi/Iible,  and  for  that  purpofe  the  following  cafes 
were  cited,  Eames  verfus  Hancock^  the  19th  of  Ftbruary^  1742, 
lefore  Lord  Hardwickt*^  Pinbury  verfus  Elkin^  i  P.  Ip'ms,  563,  •  See  before 
King  verfus  fflihgrsj  Tr/^.  term,   17351  Ca/.   in  Lord  Talbot's  CzCe.  2^1. 
time^    117.     Buckley  verfus   Stanlakt  at  the  Rolls   the  6th  of  ^®^' *• 
Dcctmhery  171 5.  %Vintr,  347, 

For  the  heir  at  law  and  adminiftrator  of  il///;7/r  the  grand- 
fon, it  was  infifled  that  the  quedion  depends  upon  the  nature 
of  the  devife  itfelf,  and  the  rule  of  the  court  falling  in  with  the 
difpofition  that  is  made  :  For  this  is  a  pecuniary  legacy  to  be 
raifed  and  paid  out  of  land,  and  the  conflant  rule  is,  that  if  the 
legatee  does  not  furvive  the  time  of  payment,  it  cannot  be  raifed 
for  his  reprefentative  :  This  it  was  faid  was  undeniably  the 
cafe  with  regard  to  portions  ;  and  there  is  no  difterence  where 
the  legacy  is  given  to  a  child  or  a  flranger.  In  fupport  of  which 
was  cited  Z/^// verfus  Terry ^  8  November^  I738«  l^on  and  Clarke^ 
%ljuly^  IT2P»  both  before  Lord  Hardwicke-,  for  the  i A  vide 
I  Ttra.  Atkyns  502,  and  for  the  laft  vide  i  Tra.  Atkyns  510. 

Mafer  of  the  Rolls  {Forte/cue).  He  flatcd  the  words  of  the 
will,  and  then  faid  the  only  queAion  upon  it  was  between  the 
reprefentative  of  Edward  Lynchy  and  the  heir  at  law,  whether 
this  two  thoufand  pounds  fhall  fink  into  the  real  eftate  or  go  to 
the  reprefentative  of  Lynch. 

The  former  decree  does  not  determine  this  queftion,  but  de- 
clares the  devife  over  to  Lynch  is  not  upon  too  remote  a  contin- 
gency ^  but  his  death  happening  in  the  life-time  of  Thomas 
Milner  the  grandfon,  and  before  the  contingency  fell  out, 
brings  on  the  ptefent  point. 
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It  mufl:  be  firfl  conflJcrcd,  whether  this  two  thoufand  pounds* 
oughc  to  be  jooked  uoon  as  given  out  of  a  leai  eftaie. 

Mnrydir'Ard  Thc  exprcfs  dcviTc  is,  that  eight  thoufand  pounds  (hall  be 
'tob"  i-Ki  (UK  in  laid  out  in  land,  and  vefted  in  truilees  for  the  fevcril  ufes  men- 
cTa'iand^l'r.d'^"  ^'^'^-^  "^  ^^^  Will  I  The  Intent  of  the  teftatrix  was,  that  it 
the ir.t:«c  .:.ics  fiiould  be  fettled  as  land:  And  it  is  the  conftant  rule  of  the 
asthe  ficfits  court  that  wben  money  is  directed  to  be  laid  out  in  land,  it 
purch-Zci  ^'^^^  ^^  confidered  as  land,  and  the  intereft  is  diredted  to  go  ^s 

the  profits  ofth^  land  would  till  a  purchafe  made. 

It  cannot  be  Jt  is  f.ild,  ihough  this  fliould  be  looked  upon  as  land,  with 

money  icTrrfpca  ^^f^^^d  to  the  hcir  at  law,  yet  as  to  the  legatee  it  (hould  be  coj- 
to  the  icg-'ce,  fidtrLii  as  money;  but  I  think  that  cannot  be  in  this  cafe,  be- 
beraufc  lUr  wi  1  caulf  the  teftatrJx  direfls  it  fliall  be  raifed  by  mortgage  or  fale, 

directs  it  fli.>H  be        ii/i  -^  ni  ri        j         ajlj*"*^* 

rjiijVd  bv  w.r/-  which  ihews  it  muft  be  out  of  land  :  And  the  determination 
gageorfjey  mult  be  the  fame  with  refpecl  to  the  legatee  as  to  the  heir  at 
^^*ft  h'^ '*"f  law  ;  The  heir  at  law  law  will  indeed  have  the  advantage  of  it, 
Uud.  as  I  am  of  opinion  it  muft  be  confidered  as  if  to  be  raifed  out  of 

land. 

The  fecond  quefiion  is.  Whether  this  is  fuch  a  legacy  as 
ought  to  go  to  the  reprcfentative  of  Edward  Lynch ^  or  fink  in 
the  real  eltate  for  the  benefit  of  the  heir  at  law  ? 

It  is  infiftcd  by  Mr.  HiU\  counfel,  that  this  is  a  vefted  legacy 
iq  Lynchy  and  that  though  he  died  before  Thomas  Milner^  it 
ought  to  go  to  his  reprefentative  ;  the  words  of  the  will  are^ 
that  ihi  Drapers  Company  Jhall  raife  by  mortga^i  or  fali  if  Thomas 
Milner  die  without  ijjue^  i^c. 

Where  a  dfvre  The  conftant  rule  of  conftruflion  is,  that  if  a  legacy  is  given 

It  acv,  »f  t:c  ^^  ^"^  legatee  to  be  paid  at  a  diltant  time,  as  it  depends  upon 

pcrfo'n  d:es  be-  thc  payment,  and  not  the  legacy,  it  (hall  veft  ;  but  if  the  de« 

fore  the  tiii.e  ^jj^,  jg  ^^^  annexed  to  the  time  but  the  legacy,  in  that  cafe  if  he 

comes,  ir  ic  !apr-     ,.,^  ,  .  .  ..  i5*ii 

ed;  butiri-ivc.i   u>^*s  bclore  that  inne  is  come,  it  is  a  lapled  legacy. 

to  a  Icua  (c,  aid 

to  be  pJiid  ai  a  tuiure  time,  there,  as  it  dfpeodi  on  the  payment,  and  not  the  Icgacyi  it  fhall  Tcft  imme- 
diately. 

A«thee(*atei8  ^^  ^^  ^^'^'  ^^  *^  plainly  not  given  till  after  thc  death  of 
dcvji'edtothc  Thomas  ATi!*iir  yNwYiOwi  ilFuc,  bccaufe  the  eftate  was  given  to 
Dr-pcrs  Com-     j|^e  prapers   Company  upon  his  death  without  ifjue^  fo  that  the 

pnny  oniv  m  '.  >••  ii  ti  j- 

ofc  of  rheticjth  ^"'^^  icems  fo  be  annexed  to  the  legacy,  and  not  given  in  ge* 
ot '/.  A/  u  th-  neral  to  be  paid  upon  that  contingency  :  And  I  am  not  clear 
out  .iTr, ^nd      whether  thjt  would  be  fuch  a  veflcd  legacy  as  would  go  to  the 

the  legacy  to  ^  .  o      y  o 

JK.  L.  upon  the   rcprckntative. 

(amc  event,  the 

^u^  iiemi  to  be  annexed  to  the  legacy,  and  not  glTen  in  general  to  \tt  paid  vpon  that  contingency. 

But 
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Bat  I  fliall  confidcr  it  as  if  It  was  a  legacy  given  to  him,  but 

to  be  paid  at  a  diftdut  time. 

• 
In  that  light  the  queftlon  will  be.  Whether,  as  it  is  to  be 

paiJ  out  of  d  real  edate,  and  not  out  ot  a  perfonal  edate,  the 

rcpr< Tcniaiive  can  take  ? 

The  general  rule  is,  that  if  it  was  to  be  paid  out  of  a  per- 
foaal  cfiate,  it  would  be  a  veiled  leg'icy  and  tranfmillible  :  But 
as  far  as  it  is  to  be  paid  out  of  )jnd  it  will  have  another  con- 
ftru(!^ion,  and  will  fmic  into  the  land  for  the  benefit  of  the  heir 
at  law  ;  and  the  rule  of  the  ecclefiaftical  law  is  followed  as 
to  its  being  vefted,  though  to  be  paid  at  a  future  day,  if  it  is 
p;iyabie  out  of  the  perfonal  cflate. 

In  Chandos  verfus  Talbot^  a  P.  l^ms.  610.  Hall  verfus  T'^rry, 
upon  a  devife  out  of  land  the  legacy  was  decreed  to  be  void. 

In  Fan  verfus  Clark  it  was  'decreed  not  to  be  ralfed,  thouo^h 
given  out  of  a  mixed  fund. 

Atkins  verfus  Hiccocks  was  indeed  by  way  of  portion,  and  to 
be  paid  upon  marriage,  and  therefore  not  quite  fo  (Irong  for  the 
prt-fent  purpofe. 

With  regard  to  childrens  portions,  the  rule  of  the  court  has 
been,  chat  where  the  child  dies  bcfoie  it  becomes  payable,  it 
dull  fink  into  the  land. 

PawUt  verfus  Pawkty  Yates  verfus  fettyplace^  are  to  that 
purpofe. 

And  if  the  rule  is,  that  a  legacy  out  of  land,  civcn  as  a  por-  U « child,  >a1»o 
tion  to  a  child  who  dies  before  the  contingency  liappcis,  ih„ll  ^''  '^ '''"- M-y- 
go  to  the  heir,  and  not  to  the  reprefcntative  of  thcchiil,  1  think  d.e^brf.  rcthr 


it  is  much  ftronger  where  the  legacy  is  given  to  a  lirangtr  pay-  coming:' nc)  h: 
able  out  of  laad.  P;"V  "  '''V, 

the*  heit  :  a  /wi 


o 


Several  cafes  have  been  cited  to  fliew,  that  the  court  upon  '|  f '  "''^^ 
many  occafions  varied  from  this  general  rule. 

King  and  ff^tbirs  is  the  cafe  of  the  greateft  authority,  and 
moft  relied  on. 

But  there  is  a  claufe  in  that  will  which  fhews  the  35C0/. 
additional  portion  was  to  be  paid  in  all  events  whcnevcrr  toe 
contingency  (hould  happen,  and  the  lands  were  chari^tat)Ic 
with  it  whenever  it  became  payable. 

And  there  Lord  Chancellor  faid  it  was  difFerent  frcm  all  «hc 
cafes  cited  with  regard  to  chiiJicns  portions :  For  n\  ihoic  the 
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children  died  before  it  became  payable,  and  before  they  wante4 
it ;  here  (he  bad  both  married,  and  was  of  age,  and  his  Lord* 
(hip  did  not  controvert  the  general  rule  where  the  death  bap-* 
pens  before  the  portion  becomes  payable.  This  was  to  go  la 
addition  of  the  portion,  and  might  advance  her  in  marriage,  as 
the  hufband  might  look  upon  that  contingency  at  part  of  her 
fortune. 

Therefore  this  is  di^erent  from  the  prefent  cafe,  becaufii 
Edward  Lynch  did  not  live  till  the  time  when  it  was  dtreded  to 
be  paid  ;  that  was  the  cafe  of  a  child's  portion,  Edward  Lynch 
is  quite  a  flranger,  and  the  confideration  of  marriage  is  not  aa 
ingredient  in  the  cafe. 

Plnhury  and  Elkin^  and  the  cafe  in  2  Vintris^  were  legacies 
payable  out  of  perfonal  eftate^  and  not  oi;t  of  land,  and  there- 
fore are  no  authorities. 

Bulkley  verfus  Sianlaki  was  a  deyife  out  of  land,  a  redory  for 
lives,  and  it  was  decreed  there  the  legacy  (hould  be  paid  ;  but 
it  differs  from  this,  becaufe  the  wife  by  willdevifed  the  fame 
cflate  to  new  truftees  todifpofe  of  for  the  beft  price,  and  to  pay 
the  debts  and  legacies  of  her  hufband  not  paid  before  her  death  : 
She  had  the  fo}c  right  of  the  redtory,  and  ihe  gave  it  upon  that 
particular  truft  ;  it  could  have  no  other  conftru£lion  but  that, 
and  it  muft  be  paid  to  the  reprefentatives  of  the  legatees,  as  they 
were  dead  before  her  devife,  though  fubfequent  to  that  of  her 
hufband's. 

In  Eajnes  verfus  Hancock  there  was  a  claufe  of  entry,  and  it 
was  decreed  not  to  be  a  lapfed  legacy,  but  that  it  (hould  go  to 
the  reprcfentative  of  Elizabeth :  But  the  giving  the  power  of 
entry  was  as  much  as  giving  a  term  of  years  till  payment,  and 
was  a  chattel  intereft  that  (hould  go  to  the  executors. 

The  prefent  cafe  does  not  come  within  any  of  the  cafes  cited 
to  diiltnguilh  it  out  of  the  general  rule  ;  and  though  it  is  fuch 
a  legacy  as  might  be  veded  in  Edward  Lynch ^  and  fuch  as  would 
go  to  his  reprcfentative  if  it  was  to  be  paid  out  of  perfonat 
eftate,  yet  as  this  is  to  be  paid  out  of  a  real  efiate,  it  \%  within 
the  general  rule,  and  ought  to  (ink  in  favour  of  the  heir  at  law. 


Uvidali 
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UvidMti  Tcrfus  Uvedah-^  July  ao,  1744,  Cafe  44.. 

7  AMES  Uvidali  made  his  will  dated  the  22d  of  Fihruarfjj^r,  by  bit  will 
1736,  therein  reciting,  that  he  had  by  leafe  and  releafe  <}ireAs  bis  real 
conveyed  to  truftees  the  feveral  cftates  therein  mentioned,  in  .fj^^^b  wife'*/ 
truft  for  the  plaintiff  the  widow  as  a  jointure  ;    he  thereby  ^tb,  and  the 
confirms  the  fame,  and  wills  that  (he  (hould  have  the  rents  money  arifioB 
tfr.  of  the  faid  lartds^  tffc.  during  her  life,  according  to  the  t^'^^^^  Z 
deeds,  and  after  htr  death  wills  that  the  fame  Jbould  befold^  and  vided  between 
**  the  money  arifing  by  fale   thereof,    to   be  equally  divided  ^•^*  ""^  ^"^ 
*  between  his  nephew  Robert  Uvedale^  and  five  other  pcrfons,t*heiMin8 brought 
'  (hare  and  (hare  alike,  and  in  cafe  of  any  of  their  deaths  be-  by   the   wU 
«  fore  the  fale,  their  fhares  to  go  to  their  children,  and  if  no  t^^/^  *^'^*^ 
'  children,  to  be  at  their  own  difpofal.  fantaod  athdr 

0  at  law  to  the 

teftator  had  the  legal  iiitere(^  in  the  edates.  Though  tit  ttfuml  fraSiet  is  for  tht  parol  tg  demur  tiU  tbo 
irfaat  (tmt  rft^i,  y^t  it  htittf^for  bit  inttrtf  that  it  fiould  he  fold,  and  as  in  this  cafe  t^t  was  a  truft  to 
htpaformtif  and  the  court  can  jet  to  a  prober  offKcatiou  of  the  money.  Lord  Hardvncke  decreed  a  faltt  hut 
m^maim  Atfmat  time  he  did  not  mean  hy  this  direRiem  tt  break  ik  upon  the  rule  of  the  parol  demurring. 

The  bill  was  brought  by  the  widow  of  the  teftator  to  have 
the  real  eftate  of  Jamei  Uvedab  fold,  or  fo  much  thereof  as 
fliall  be  fufficient  tofatisfy  the  plaintifTs  demand. 

The  plaintiflFhad  fifteen  hundred  pounds  to  her  fortune,  and 
before  marriage  James  Uvedale  the  huiband  covenanted  with 
triHlees  that  he  Would  pay  to  them  fifteen  hundred  pounds,  to 
be  laid  out  in  the  purchafe  of  lands  for  her  jointure. 

He  in  his  life-time  laid  out  money  to  the  amount  of  two 
ihoufand  eight  hundred  and  fifty-one  pounds,  in  the  purchafe 
df  lands^  and  makes  a  fettlement  of  thefe  lands  on  the  plain- 
tiff for  her  jointure. 

The  plaintiff  after  her  hu(band*s  death  refufed  to  enter  on 
the  jointured  eftate,  but  infifted  that  the  teftator  had  made  the 
purchafe  for  his  own  convenience,  without  the  confent  of  her 
truftees,  and  that  (he  was  not  obliged  to  accept  the  lands  fo 
purchafed  in  performance  of  the  articles,  but  that  they  ought 
to  be  fold^  and  the  money  arifing  thereby,  together  with  fo 
much  of  the  teftator's  perfonal  eftate  as  woi^ld  be  fufEcienc  for 
that  purpofe,  ihould  be  laid  out  in  purchafe  of  other  lands. 

The  defendant  Robert  Uvedale^  one  of  the  devifees  of  the  tef- 
titor's  real  eftate,  is  an  infant,  and  as  heir  at  law  to  the  lefta* 
lor  has  the  legal  intcreft  in  the  eftate. 


I  3  It 
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It  cime  on  before  the  Chancellor  on  exceptions,  and  it  was 
allovifct'd  by  all  the  naitics  to  be  for  i.jc  intcrell  of  the  infant 
that  the  cllatefticuld  be  (o\<\  ;  but  the  doubt  was,  whether  ;ic- 
cording  to  the  rule  of  the  court  it  can  be  diret^ltd,  for  the 
practice  is  for  the  fat  ol  to  d€mur  till  the  infant  comes  of  age. 


O 


Lord  Chakcellcr, 

The  principal  quefiion  is.  Whether  the  cour^  can  decree  a 
fale,  or  whether  tie  parol  mujl  demur^  till  the  defendant  Robert 
UvedaU  the  infant  comes  of  age. 

Now  this  is  extremely  dcfirable,  if  it  can  be  attained,  and 
the  court  will  go  as  far  as  pcffible  to  do  it :  And  I  am  in 
hopes  the  court  may  come  at  it  in  the  cafe  before  them. 

The  will  takes  the  lands  to  be  fetilcd,  but  the  fcttlement 
will  not  alter  the  cafe  ;  for  though  it  gives  an  cfiate  for  life,  it 
does  not  break  the  diiccnt  :  For  it  is  not  material  whether  the 
infant  takes  an  Immtuiace  inheritance,  or  expectant  upon  an 
cftate  for  life,  for  the  court  can  decree  a  fale  of  a  reverfion,  as 
well  as  of  an  etlaic  in  poil'cnion. 

Now,  if  this  had  been  a  dcvife  of  a  rcmr.inder  or  reverfion 
to  truAees  to  fell,  the  djiilcultv  would  hiive  hj^en  removed,  for 
tlie  court  then  would  have  diujflcd  tb.em  to  fell,  ana  given  the 
iiifant  a  day  to  flitv»r  caulV. 

But  this  is  not  the  Ciik*,  V^v  the  tflyte  is  uelcenicd  on  him, 
anJ  he  has  tu!;cn  ihc  u^i:!  eiuie  by  uiiiLenc,  lul^jci.t  to  the 
puipofcs  ol  the  iruil. 

The  wife  rcnounce<i  the  cfiate  for  lif!*,  uncler  the  will,  which 
will  put  tills  out  of"  the  ai'i:  ;  the  vvoiJs  aj'ur  her  dcccafe  were 
nut  put  in  to  podpone  the  fale. 

But  the  qucftion  ftill  recurs,  Wljcthcr  the  cflalc  may  be  ft)ld 
whin  it  is  upon  the  bill  of  a  fpcciahy  creditor  prayed  to  be  fold, 

IMie  plaintlfTs  bill  is  not  merely  for  the  fatisfacE^ion  of  a 
fpecialiy  debt,  bat  for  the  performance  of  a  truft  likewife. 

But  this  will  not  alter  the  cafe,  for  flill  it  is  as  to  the  in- 
fant a  demand  for  payment  of  a  fpccidlcy  debt. 

What  diflinguiflbcs  it  from  the  common  cafe  is,  that  here 
is  a  specialty  creditor,  who  is  intitled  to  a  fatisfa(^ion  out  of 
the  real  eftate,  before  ihc  trud  for  the  fale  can  be  performed. 

And 
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And  the  tfflyy  qui  trujis  are  likcwife  intitled  to  have  this  ef- 
tate  fold,  and  the  court  is  only  to  take  care  to  have  the  money 
anfing  from  the  fale  properly  applied. 

I  go  upon  this,  that  it  may  be  remembered  I  do  not  give  this 
direction  to  break  in  upon  the  rule  of  the  patcl demun mg  for  an 
infant^  that  as  here  is  a  tjuft  to  be  perforoied,  I  think  I  may 
decree  a  falc,  as  ibc  application  of  the  money  is  what  the  court 
is  principally  to  take  care  of  in  this  cafe. 

The  fum  of  three  thoufand  pounds'arifing  from  the  fa!c  muft 
be  dircdleJ  to  be  laid  out  in  the  purchafc  of  lands,  to  be  fetiled 
to  the  ufes  in  the  articles. 

Another  quedion  is.  Whether  the  executor  can  be  allowed 
bis  coAs  of  this  fuit. 

The  rule  of  law  is,  that  wherever  an  executor  is  fucd  for  a  whrretrfebtof 
debt  of  a  tefla tor,  the  courts  of  law  look  upon  it  a.s  an  unj^ft  tovertiTaeAinft 
defence,  and  give  co^^^  de  hanis  propri'i^ -^    but   inequity   it  is  »n  executor  at 
difcretionary,  whether  they  will  make  an  executor  pay  cofls  or  **^»  corts  are 

/  *    *  given  at  vofus 

no;  and  though  this  may  be  an  unfortunate  cafe  to  the  execu-^^<^/,i^  l,m  ,n 
tor,   yet  he  muft  confider  with  himfelf  before  he  applies  for  the  equity  difreiion- 
probate,    for    afterwards   he  muft    take   the    event:    and  this'J"^'  whether 
court,  though    the  fpecialty  creditor  Iwceps   aw;'.y    the  whole  him  pay  coa»  or 
perfonal  eftate,  will  not  let  the  extcutor  rcimburfc  himfclf  his  ""'. 
cofts  out  of  the  real  eftate  of  the  debtor,  to  the  prejudice  of  his 
heir  at  law. 

The  perfonal  eftate  is  apprehended  to  be  deficient  to  fatis- 
fy  the  fpccialty  debt,  but  if  the  perfonal  afltts  are  more  than 
fufficicnt  to  pay  this  debt,  the  executor  may  then  have  his  cofts 
out  of  thd  refidue. 


u 


Stag  verfus  Punter^  July  23,  1744.  Cafe  45. 

PON    exceptions  to  a  Matter's  report  for  not  allowing 
fixty  pounds  for  the  teftator*s  funeral  : 


Lord  Chancellor, 

At  law  where  a  perfon  dies  infolvent,  the  rule  is,  that  no  Thooeh  at  law, 
more  (hall  be  allowed  for  a  funeral  than  is  neceliarv,  at  fiift  ;;»'»'«^re  a  p-noa 
only  40J.  then  5/.   and  atlak  10/.  h,s  es-cut(;r  will 

y  b-.  al.owed  no 

BMre  for  hit  funeral  than  ii  neceiTary,  yft  if  he  is  ltd  inrn  a  greater  cxpen.e  on  thii  accoun*,  y  feeing 
l«fe  lefacics Jcfc  by  the  will,  which  induced  him  to  think' the  rfUte  was  fulvent,  tins  court  Wiil 
BM  adhere  Co  the  rule  laid  down  at  law  that  he  muft  not  exceed  lo  1. 

I  have  often  thought  it  a  hard  rtile,  even  at  law,  as  an  exe- 
cutor is  obliged  to  bury  his  teftator  befo:e  he  can  pofBbly  know 
whether  bis  aflets  are  fuffiqient  to  pay  his  dcbis.  ^ 

J  4  But 
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But  this  court  is  not  bound  down  by  fuch  firi£t  rules,  efpe« 
cially  when  a  teftator  leaves  great  fums  in  legacies,  which  is  a 
reafonable  ground  for  an  executor  to  believe  the  eftace  is  folvent. 

As  this  is  the  cafe  here,  I  am  of  'opinion  that  iixty  pounds 
is  not  too  much  for  the  funeral  expence,  efpecially  as  the  tef- 
tator had  direded  his  corps  (bould  be  buried  at  a  church  thirty 
miles  from  the  place  of  his  death  ;  and  beiides  there  is  ftill 
another  efiate  to  be  fold,  fo  that  it  is  not  clear  that  ther^  will 
be  any  defkieney ;  and  on  thefe  circumftances  his  Lordfhip 
allowed  the  exception  to  the  Mailer's  report. 


Cafe  46-  J^ff''^^  vcrfus  Jeffreys,  Trinity  term,  i6  Ge».  2, 

A>  by  his  will  r  W\  H  E  qucftions  ii\  this  caufe  arofe  upon  the  will  of  one 
twoVtughKrs*  J^  James  Jeffreys,  dated  the  nth  of  June  1734,  in  which 
j^nn  -nd  EiixM-  ^as  the  following  claufe. 

kerb  270a  /.  3  «. 

capital  flockinihe  _.        ,    .  -        ,  •      v^  •  »      ^       «• 

honkoi Engiaiul,  *'  Imprtmis,  to  my  two  daughters  now  in  Dant%tck,  Ann  Loth- 
rndaooo/  ft",  a  [j^  Jeffreys,  and  Elizabeth  Jeffreys,  I  give  and  bequeath  twd 
ItTthr^nr/i/b  '*  thoufand  fcven  hundred  and  two  pounds  three  (hillings,  ca- 
EaJi'lndiM  torn-  <<  pital  ftock  in  the  bank  of  England,  and  two  thoufand  pounds 
w"^'!de'f  S-"***  "  fterling  capital  ftock  in  the  Englijh  Eajl-India  company,  to 
\\\tln  them  5      be  equally  divided  between  them. 

attci  miking  hit 

^MUhe  luM  ^^^  .  ^^  the  time  of  making  his  will  he  bad  2702/.  31.  bank 
lank  iiiitk.  ftock  and  2CC0/.  EaJi'India  flock,  but  before  his  death  fold 
'jke  ceurtltld  fevctt  hundred  and  two  pounds  three  (hillings of  the  bank  ftock, 
't^Slt^k  fo  that  the  teftator  at  the  time  of  his  death  had  only  2000/. 
at '^ the  time  Li    bank  ftock,  and  2000/.  EaJl»India  &ock. 

made  bis  wilt,  te 

^hTJ^wdhi'  '^^^  bill  was  brought  by  the  daughters  and  legatees  againflr 
dual  fieri,  and  the  widow  and  executrix  of  the  teftator  (who  was  a  fecond 
f«^>Zr  *^/^tfA^f^  wife  of  the  teftator,  and  by  whom  he  had  left  other  children,  and 
tf^'^dfrJ/nw  devifed  to  them  the  whole  refidue  of  his  perfonaleftate),  charg- 
//*  tarto,  iog  that  the  teftator  had  received  20,000  /.  and  upwards  of  their 

mother's  eftate  and  that  what  he  had  devifed  to  them  was  the 
whole  provifion  made  by  him  for  the  plaintiffs,  and  prayed  that 
they  might  be  decreed  to  have  the  benefit  of  this  devife,  and 
that  the  executrix  might  be  direfted  to  purchafe  out  of  the 
other  aiTets,  which  were  very  confiderable,  enough  to  make 
up  the  deficiency  in  the  bank  ftock  of  the  feven  hundred  and 
two  pounds  three  (hillings. 


Againft  this  the  defendant  the  executrix  infiftcd,  that  the 
fale  of  this  ftock  by  the  teftator  in  his  life-time  was  an  ademp-* 
tion  of  the  devife  pro  tanto,  and  by  her  anfwer  fet  forth  that 
the  plaintift's  had  very  large  portions  left  to  them  by  their 
grandmother,  one  Mrs.  Cohncr  with  whom  the  plaintiffs  liv- 
ed at  Dantxick  j  that  the  teftator,  their  father,  had  been  at 
1  great 
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at  great  expence  in  bringing  the  plaintiffs  from  Ddntzieiy  and 
in  a  caufe  in  this  court  for  recoverj  of  what  was  fo  left  to 
them  ;  and  upon  the  hearing  of  that  caufe  it  was,  amongft 
other  things,  referred  to  a  Matter  to  ftate  what  was  fit  to  be 
allowed  for  the  plaintiPs  maintenance  for  the  time  paft  and 
to  come,  and  that  the  Mafter  by  his  report  allowed  a  fum  of 
upwards  of  400/.  for  the  further  expences,  and  the  mainte- 
nance of  the  plaintiffs  ;  but  when  the  caufe  came  on  again 
upon  the  Mafler^s  report,  it  was  referred  back  to  the  Mafter 
to  ftate,  whether  the  father  was  not  in  circumftances  to  main- 
tain  his  children,  and  in  what  manner  the  Mafter  had  com- 
puted the  allowance,  but  nothing  further  was  done  in  that 
caufe;  and  now  the  defendant  infifted  to  have  this  money  de- 
duced from  the  plaintiff's  legacies. 

Mafttr  oftbi  Rolls  (Forte/cue).  Here  are  two  queftions  made 
in  this  caufe. 

The  firft  is.  Whether  the  fale  of  the  feven  hundred  and  two 
pounds  three  (hillings  bank  ftock  is,,  or  is  not,  to  be  confuler- 
ed  as  an  ademption  pro  tanto  of  the  plaintiff^s  legacies. 

Secondly,  Whether  the  defendant  is  intitled  to  have  the 
allowances  made  to  her  which  (be  hath  claimed  by  her  anfwer, 
and  to  have  the  fame  deduced  out  of  the  legacies. 

With  regard  to  the  firft,  it  has'^been  faid  by  the  plaintiffs 
counfel  that  this  is  not  an  individual  fpecific  devife  of  what 
ftock  the  teftator  had  at  the  time  of  making  his  will,  but  a 
general  devife  to  be  made  good  by  the  executor* 

There  is  no  doubt  but  in  fpecific  devifes  this  diftinAton  has  Where  a  man 
been  taken,  that  where  a  man  devifes  fuch  a  quantity  of  corn  <J«*'^«f  ^^<^  • 
or  number  of  (beep  generally,  this  is  not  to  be  confidcred  as  2rnumber*of*** 
the  corn  or  (beep  which  he  then  had,  but  a  devife  of  quantity  fliecp  generaiix, 
only.  '  m  " "  •  '**'*^*  **' 

'  quantity  only< 

But  I  think  there  is  a  difference  between  a  devife  of  ftock^ 
and  of  corn  or  (heep. 

Corn  or  (heep  are  in  their  nature  peri(hable,  but  when  a 
man  buys  ftock,  he  buys  it  to  have  continuance  as  long  as  he 
lives,  and  therefore  when  he  devifes  any  quantity^of  corn  or 
iheep,  though  he  has  fuch  quantity  at  the  time  of  making  the 
will,  yet  he  cannot^  from  the  nature  of  the  thing,  be  taken  to 
intend  that  the  individual  quantity  of  corn  or  (heep  (Iiould  go 
to  his  legatee ;  but  where  he  devifes  any  quantity  of  ftock^ 
which  in  it's  nature  is  durable,  and  may  continue  in  the  fame 
ftate  to  the  time  of  his  death,  if  he  has  the  ftock  ac  the  time^ 
be  cannot  but  be  taken  to  intend  that  very  individual  ftock, 
and  if  foy  the  (ale  of  it  is  undoubtedly  an  ademption  pro  lanto  ; 

and 
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and  this  is  vcrjr  ftrong  in  the  prcfcnt  cafe,  in  rcfpe<3  that  the 
ftock  dcvifed,  and  the  ftoclc  which  he  then  had,  agree  exidl- 
ly,  even  in  the  odd  money.  Confider  then  how  far  the  cafes 
that  have  been  cited  come  up  to  this  cafe. 

The  firft  cafe  is  AJhton  verfus  Ajhioriy  152.  Cafes  tn  Lord 
Talbot^  s  time  ^  which  was  before  his  Lord  (hip  in  173$,  and  I 
believe  it  is  rightly  ftated  in  the  book;  but  that  cafe  d^ftVrs 
from  the  prefent ;  there  6000/.  South-fea  ftock  was  dcvi.ed, 
when  the  teftator  had  but  5360/.  and  yet  held  thai  it  was  a 
fpecifick-  individual  devife  of  the  ftock,  and  that  no  more 
(hould  pafs  than  what  the  teftator  left;  and  it  was  faid  by 
Lord  Talbot^  if  in  that  cafe  the  teftator  had  actually  had  as 
much  as  he  devifed,  but  before  his  death  had  fold  a  part,  it 
had  been  an  ademption  pro  tanto. 

As  to  the  teftator's  felling  the  ftock  at  five  different  times, 
in  the  prefent  cafe,  it  feems  to  m.ke  no  difference,  for  he 
might  every  time  intend  to  diminifli  the  legacy  for  fo  much 
as  he  fold. 

The  next  cafe  Is  that  of  Partridge  verfus  Partridge^  which 
was  before  Lord  Talbot  in  1736:  there  the  teftator  devifed 
1000/.  South-^fea  ftock  ;  at  the  time  of  making  the  will  he  had 
1800/.  ftock,  which  he  reduced  afterwards  to  200/.  and  thea 
purchafed  i6co/.  more  ;  then  came  the  ad:  of  parliament 
which  changed  three-fourths  of  the  ftock  into  annuities,  and 
foon  after  the  teftator  died,  and  what  had  fo  happened  at  the 
making  of  the  will,  was  determined  (o  occafion  no  ademp- 
tion of  the  legacy,  and  the  devife  was  held  to  be  defcriptive 
only  of  the  nature  of  the  thing  which  he  intended  to  give,  and 
the  a£t  of  parliament  was  talccn  moft  clearly  not  to  affetSl  the 
legacy. 

But  this  cafe  differs  from  the  prefent;  and  if  his  buying  in 
could  be  faid  to  leftore  the  legacy,  as  it  was  faid  it  did,  it 
implies  that  his  felling  out  was  an  ademption. 

And  in  that  cafe  the  devife  was  not  of  the  particular  ftock 
that  the  teftator  had,  which  makes  it  different  from  this  cafe. 

•  I  rr.  Atk.  As  to  Purfe  verfus  Snaplin  *,  if  the  5000/.  ftock  given  to 

*'*'  one  of  the  devifees  was   a  fpecific  individual  devife,  there  was 

no  ftock  for  the  other  devifee  ;  and  then,  as  to  him,  it  was  a 
devife  of  ftock  where  the  teftator  had  none,  and  is  as  a  di- 
rection to  the  executor  to  procure  it  for  the  legatee. 

T^a*  mlVhM**r  ^"  Brunfden  verfus  tyinter^  the  teftator  had  more  ftock  than 
debt  owing,  and  was  dcvifed,  and  the  navy  bills  were  received  in  a  courfe  of 
devifes  it,  and  it  payment ;  but  here  the  teftator  fold  the  ftock ;  and,  as  to  the 

is  paid  m  volun*  navv 

Uriljr,  th«  te-acjr  "•  / 

cooci*^***** 
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navy  bills,  I  take  it  to  be  a  conftant  rule,  that  if  a  man  has  a 
debt  owing,  and  devifes  it,  and  It  is  payed  in  voluntarily,  the 
legacy  continues. 

As  to  the  allowances  claimed  bv  the  defendant,  I  think 
they  ought  not  to  be  allowed.  • 

•  In  fuch  cafes,  the  ufagc  of  a  court  is  to  refer  it  to  a  Maf-  Whe:emainte- 
ter,  to  fee  if  the  father  is  not   in  circumflances  to  maintain  "^"^V**'^°^*/ 

h,.|j  !••  -iij  rri  I-       It  IS  always  pa:d 

IS  children,  and  it  is  certainly  the  duty  of  a  father  to  do  it,  to  theuthrr  out 

if  he  can,  and  wherever  maintenance  is  allowed,  it  is  always  of  the  chiM^sef- 

to  be  paid  to  the  father  out  of  the  child's  eftate,  and  was  never  Jj*J^'^  ^^^.^^  j^*^ 

known  to  be  deducted  out  of  a  legacy  left  by  the  father  to  his  ing  oeduaed  ouc 

child  ;  befides,  I  cannot  now  take   upon  nie  to  anticipate  the  of*  ^^^'^y  J«'« 

order  in  the  other  caufe,  or  to  determine  now  what  was  not  ^^^*^  *''**^ 

made  a  queftion  there. 

I  muft  therefore  decree  the  two  fums  of  7000 1,  bank  ftock, 
which  is  all  the  bank  ftock  teftator  hath  left,  and  the  20OO/« 
Esji^/n^'a&ock  to  be  transferred  for  the  benefit  of  the  plain- 
tiffs, clear  of  all  dedudions. 

Note;  In  the  arguing  of  this  cafe  at  the  bar,  Swinh..fol. 
tdit,  173,  179,  540.  and  2  Domat  159,  160.  were  cited  for  the 
plaincins,  and  the  cafe  of  Brunfden  veri'us  IP^tntery  which  was 
alfo  cited  for  the  p^aintiiFs,  was  a  devifc  to  this  cfFe<S ;  I  de- 
vife  the  fun  of  2000/.  capital  South-fea  ftock,  in  the  South-fea 
company,  to  J.  B.  and  C.  D.  my  truftees,  and  alfo  two  navy 
bills,  which  Sffuih-fea  ftock  ;^nd  navy  bills  I  diredt  ft^all  be 
applied  in  the  fame  manner  as  my  real  eftate,  (ffc.  which  were 
devifed  upon  feveral  trufts,  for  the  benefit  of  the  defendant 
Mr.  iVlHter''%  children  :  The  teftator,  at  the  time  of  making 
his  will,  had  2200/.  South-fea  ftock;  afterwards  the  teftator 
fold  out  1625/.  and  then  came  the  aft  for  annihilating,  ^r. 
and  the  queftion  was,  Whether  the  devife  of  the  ftock  was  a 
ijpecifick  individual  legacy  out  of  the  particular  ftock  that  the 
teftator  had  at  the  time  of  making  the  will,  and  fo  the  fale 
-an  ademption,  or  whether  it  was  to  be  taken  as  a  general  le- 
gacy of  fo  much  ftock  which  the  executor  ought  to  provide 
out  of  the  refidite  of  the  teftator's  aflets  ?  And  the  Mojier  of 
the  Rolls  held  it  to  be  a  general  legacy,  to  be  made  g;ood  by 
the  executor ;  it  was  heard  at  the  Rolls  the  5ch  of  Fthruay^ 
1738,  before  Mr.  Virmj. 

Upon  the  queftion,  as  to  the  allowances,  Mr.  Solicitor  Ge- 
neral cited  the  cafe  of  The  Bank  of  England  and  Morris^  that 
came  firfl:  before  Lord  Talhoty  and  afterwards  went  up  into  the 
Hooie  of  Lord€,  in  which  cafe  it  was  fir  ft  held  by  Lord 
Talict^  that  where  a  father  is  indebted  to  his  childien>  and 

dieS| 
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dies»  that  his  executor  (hall  not  be  permitted  to  dedoA 
any  thing  from  the  debt,  in  refpe&  of  maintenance  of  the 
children  by  the  father  in  his  life-time,  though  infifted  on  by 
creditors :  and  although  this  part  of  the  decree  was  reyerfea 
in  the  Houfe  of  Lords,  yet  it  was  only  in  favour  of  creditors^ 
and  not  to  be  carried  further. 

For  the  defendants  were  cited  G§d0lpbin*s  Orpb,  Leg.  j^ij. 
This  decree  was  affirmed  by  Lord  Hardwicki  the  21ft  of  April  % 

1744- 

Cafe  47.  Dormer  verfus  Fortefcui^  April  28,  1744. 

Ckirboth  in  fTlHIS  caufe  came  on  again  before  the  court  upon  tb^ 
Wand  equity,      J      equity  refer vcd. 

and  from  naturtl     .^         t       / 
jaftice,  that  tlw 

plaintiff,  from  Mr.  Solicitor  General,  counfel  for  the  plaintiff^  faid,  the 
f^K*^***\*^**'*  9***ft*^>**  isj  Whether  this  court  can  decree  the  plaintifF  an 
when 'Jt  ^itle^  account  of  rents  and  profits-  from  the  time  of  his  title  accruing^ 
accrued,  itinti-  whicb  It  from  the  death  of  his  father  Eufihe  Dormdr^  who  died 
I^  rofi»  """  ^^^  3^  ^^  September^  1729, 

18  Via.  Abr, 

soS.  pi.  a.  aa6.  The  plaintiff  was  obliged  to  come  into  this  court,  in  order 
f'*  ^3»  to  have  the  family  fettlement  produced  at  the  trial  %%  law,  for 

474.  pi.  a.  n!     the  defendant  wrongfully  detained  it,  notwithftandiiig  he  had 

got  all  the  four  parts  in  his  own  hands,  and  pleaded  himfelf  • 

purchafer  for  a  valuable  confideration. 

Lord  Talbit^  at  the  hearings  direded  the  deed  to  be  pro- 
duced at  the  trial  at  law,  in  order  to  determine  the  title  there^ 
and  the  bill  to  be  retaitied  for  a  twelvemonth,  and  a  term  for 
years  to  be  removed  out  of  the  way,  and  all  further  direAiond 
to  be  referved  till  after  the  trial. 

The  original  bill,  befides^  prays  general  relief. 

The  plaintifPs  title  having  been  eftabliflied  at  law,  he  is 
now  intitled  to  a  complete  relief  j  an  account  of  rents  and  profits i 

For  if  he  has  not  the  rents  and  profits  as  well  as  the  eftate^ 
be  has  not  complete  juftice  done. 

There  are  Cafes  where  at  law  a  perfon  may  not  recover  rents 
and  profits^  and  yet  this  court  will  dire£^  it,  where  it  has  a 
proper  jurifdidion,  as  in  an  adion  for  rents  and  profits,  which 
is  in  the  nature  of  an  a£lion  of  trefpafs,  if  the  perfon  dies 
againft  whom  it  is  brought,  moritur  cum  perfonoy  but  this 
court  will  direft  an  account  of  rents  and  profits  notwitb- 
fianding. 

It 


In  the  Time  of  Lord  Chancellor  HxtDWicKE.  tt$ 

It  it  faid,  that  if  the  court  decree  an  account  of  rents  and 
profits,  that  it  muft  begin  only  from  the  time  of  the  fupple- 
mental  bill. 

But  the  court,  wherever  they  decree  it,  do  it  from  the  time 
of  thetitle's  accruing. 

There  were  no  laches  or  ncgle^  on  the  part  of  the  plaintiff, 
for  his  father  died  the  latter  end  of  1729,  and  the  plaintiff 
brought  his  ejedments  in  17319  and  his  original  bill  in  lypL. 

By  the  ftatute  of  Glouctfter^  damages  in  an  affize  are  given, 
and  after  a  trial  in  ejeSment,  there  can  be  no  other  way  of 
meafuring  the  damages,  but  by  rents  and  profits. 

It  was  objeded  at  a  former  hearing,  that  the  ftatute  of  limi-i 
tations  has  barred  the  plaintiff  from  carrying  back  the  account 
any  further  than  the  filing  the  fupplemental  bill,  fix  yeari 
having  incurred  before  it  was  brought. 

But  when  this  matter  came  on,  March  20,  17419  and  the 
demurrer  and  plea  was  argued,  this  objection  was  over-ruled^ 
Md  is  now  out  of  the  queftion. 

Lord  Chancellor  aflced  if  the  original  bill  charges  the  de* 
lendant,  Mr.  Juftice  Fortifcuey  to  be  in  pofleffion  of  the  eftate, 
for  it  is  admitted  that  it  does  not  pray  fpecifically  an  account 
pf  rents  and  profits,  but  only  general  relief. 

Mr,  S^Bator  Gtmral :  The  bill  indeed  does  not  charge  pof* 
feffion  in  the  defendant,  but  it  fets  forth  that  the  plaintiff  has 
brought  ejedments  againft  him. 

The  cafes  cited  by  Mr.  Solicitor  General  and  the  reft  of 
the  counfel  for  the  plaintiff,  were  Coventry  verfus  Hall^  2  Cb^ 
Ctff.  134.  id.  in  2  Rip.  in  Chan.  134.  Tbe  Duki  of  Bolton  ver- 
fus Dione^  Pnc.  in  Eq.  $ib.  Bonnet  verfus  frhitohoad^  2  P. 
IFms,  644.  s  Vern.  Anon.  105. 

After  they  had  finifbed,  his  Lord(hip  adjourned  the  caufe  \ 
and  on  the  2d  of  Juno,  1744*  ^^  came  on  again,  when  Mr. 
Attorney  General  for  the  defendant  faid,  that  the  avowed  end 
of  the  original  bill  was  not  to  try  the  right  in  a  court  of 
equity,  for  it  does  not  pray  poffeflion,  or  the  title-deeds  to  be 
4elivcred  up,  or  the  eftate  ;  iieither  does  it  aflc  an  account  of 
the  rents  and  profits,  nor  charge  the  defendant  with  the  re- 
ceipt of  them* 

The 
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The  decree  of  this  court,  and  of  all  courts,  muft  htfecun^ 
dum  allegata^  as  well  as  frohata. 

The  decree  has  been  already  made  for   all   the  p!ir,>oKs 
prayed  by  the  original  bill,  namely,  that  the  deed   fhoulc  be 
produced,  and  a  term  for  years  removed  out  of  the  way  at  the 
•  trial  at  law. 

Where  the  right  can  only  be  determined  at  law,  and  the 
plaintiff  cannot  come  here  originally  for  the  determination  of 
the  right,  there  is  no  inftance  where  this  court  will  decree  an 
account  of  rents  and  proiits. 

The  plaintiff  has  gone  altogether  on  the  foundation  of  its 
being  a  legal  right,  itates  it  fo  in  his  bill,  and  has  no:  prayed 
tiie  court  Lo  dtitrmine  the  right  in  any  Hiapc  whatever. 

The  couit  cannot  fay  now,  that  the  final  right  to  the  in- 
heritance is  determined,  for  Mr.Juftice  Fortefcue  may,  upon 
the  new  eje<ftmei.t  brought  by  him,  recover  it  again  j  and. 
therefore,  if  the  Cv)urt  (hould  decree  an  account  of  rent  and 
profits^^it  would  be  decreeing  at  the  fame  time,  that  the  right 
is  abfolutely  determined,  and  for  this  reafon,  while  the  eje«^-- 
ments  are  depending,  this  court  cannot  properly  decree  an 
account  of  rents  and  profits. 

In  the  cafe  of  Coventry  vcrfus  //<///,  the  court  there  decreed 
the  rents  and  profits,  becaufc  they  had  determined  the  right 
to  be  in  the  plaintiff,  which  differs  it  very  much  from  the 
prefent  cafe. 

The  plaintiff  did  not  make  an  a£tual  entry  till  O^ober  1736* 

As  the  original  bill  did  not  extend  to  this,  what  they  call  a 
fupplemcntal  bill,  is,  to  all  Intents  and  purpofes,  to  be  con- 
iidered  as  an  original  bill  \  for  where  a  party  brings  a  fupple- 
mental  bill,  and  prays  a  new  relief,  it  muil  be  taken  as  ao 
original  one. 

That  the  court  may  as  well  decree  a  perpetual  injunfiion^ 
as  decree  the  title-deeds,  which  the  plaintiffs  pray,  by  their 
fupplemcaial  bill,  to  be  delivered  up  to  them. 

Mr.  Br§wn^  of  the  fame  fide,  faid,  the  plaintiff  ele£ted  to 
try  his  tide  at  law,  and  prays  in  this  court  a  particular  fpccies 
of  relief;  the  producing  a  deed  in  order  to  enable  him  to  try 
it  tbere^  and  when  this  was  decreed  here^  they  had  given  him 
all  the  relief  he  afk^u. 

There  was  nothing  pointed  out  in  the  bill,  but  only  a  dc- 

feft  and  impediment  to  bis  trying  the  title  at  laws  for  the 

2  only 
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only  thing  which  was  pronounced  by  the  decree,  or  could  ba 
decreed,  was  the  producing  the  deed,  and  removing  the  ttrm 
out  of  the  way. 

The  deed  being  in  Mr.  Juftice  Fortifcui*^  hands,  is  no  rca- 
fon  why  they  (hould  have  an  account  of  rents  and  profits  here, 
for  after  the  deed  was  pri^duced,  they  might  have  recovered 
the  rents  and  profics  at  law  ;  for  they  arc  as  much  recoverable 
at  law,  as  the  title  itfelf. 

In  the  cafe  of  Bennet  verfus  fFlntiheady  a  perfon  was  pre- 
vented by  fraud  from  receiving  the  rents  and  prcfirs,  which  • 
gave  this  court  the  propir  and  only  jurifdiSion,  the  defendant 
l^nowing  them  in  that  cafe  to  be  only  leafehold  lands,  as  he 
had  the  very  deeds  in  his  hands,  and  yet  fets  up  a  right  to 
thtm  as  freehold. 

There  is  no  pretence  of  any  fraud  here,  for  the  plaintiff*  in 
his  original  bill  has  dated  the  whole  title  under  the  fettlemenr, 
and  therefore  nothing  was  concealed  from  him,  that  was  no- 
ceiTary  for  him  to  know. 

Where  once  a  perfon  has  made  his  election  to  proceed  at 
law,  he  muft  take  hi«  fate  there  ;  and  though  there  is  a  deter- 
mination in  favour  of  the  plaintiff  at  law,  yet  a  court  of  equity 
will  not  think  this  a  Jecifive  determination,  unlefs  there  is  an 
application  to  the  court,  exprefsly  to  prevent  the  queftion 
from  being  litigated  again,  and  for  a  perpetual  injun£tiOO« 

As  there  is  a  new  eje(9ment  brought,  till  a  trial  hat  been 
had  upon  it,  it  is  doubtful,  at  leaft,  whether  the  defendant  may 
not  recover  the  right  again. 

That  the  fupplemental  bill  is  not  properly  fo  i  for  It  19  a* 
new  relief  which  is  prayed. 

To  fay,  that  by  praying  general  relief  under  the  original 
bill,  they  are  intttled  to  an  account  of  rents  and  profits,  woul4 
be  carrying  it  too  far,  and  attended  with  bad  confequences ; 
for  it  would  be  allowing  parties  to  take  the  advantage  of  ac- 
cidents, which  have  happened  after  a  decree,  and  which  could 

not  poffibly  be  forefeen  at  the  time  pf  bringing  the  bill. 

« 

They  cannot,  for  the  plaintiff*,  (hew,  that  this  court  will 
fiecree  an  account  of  rents  and  profits,  where  there  is  no  truft 
(bnding  in  their  way,  or  any  ignofanc^  of  t)ieir  title  at  law. 

Tht 
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The  eje^ments  were  brought  before  the  filing  of  the  bill ; 
and  if  they  have  been  guilty  of  an  error  in  bringing  thofe  ejed- 
ments,  I  do  not  know  chat  this  court  fits  here  to  relieve  againft 
the  blunders  of  parlies  in  eje&ments. 

They  afterwards  brought  new  ejedments,  and  recovered  upon 
thems  what  hinders  them  then  from  bringing  an  adion  of 
trefpafs  for  the  mefne  profits  ?  and  may  be  done  with  as  much 
eafe,  and  lefs  expcnce,  than  an  account  taken  before  a  Matter* 

As  to  the  delivery  of  the  deeds,  your  Lordfliip  will  not  do 
it,  as  it  will  be  laying  the  defendant  under  fuch  difficulties  as 
he  can  never  get  over,  and  will  be  equal  in  every  refpeA  to 
granting  a  perpetual  injundion,  and  preventing  him  from  ever 
trying  the  right  again ;  and  fubmitted»  that  the  court  ought 
to  difmifs  the  bill  entirely,  as  to  the  account  of  rents  and 
profits. 

Mr.  Clirk^  of  the  fame  fiJe,  cited  the  cafe  of  Owen  contra^ 
Jpril  I.  Cb.  Rip.  17, 

Lord  Chancellor, 

I  am  very  well  fatisfied  -in  my  opinion  upon  this  cafe  ;  the 
general  queftion  is.  Whether  the  plaintiiF  is  intitled  to  an  ac- 
count of  the  rents  and  profits,  and  if  he  is  intitled  to  them, 
from  what  time  ? 

The  firft  divides  itfelf  into  two  confiderations  : 

Firft,  Whether  on  the  foot  of  his  general  title  the  plaintiflf 
has  a  right  to  an  account  of  renu  and  profits  from  the  time  of 
his  title's  accruing  ? 

Secondly,  Whether  in  this  court  he  has  a  right  to  demand 
them  ? 

As  to  the  firft,  nothing  can  be  clearer  both  in  law  and 
equity,  and  from  natural  juftice,  than  that  from  the  death 
of  his  father,  the  time  when  his  title  accrued,  he  is  intitled  to 
the  rents  and  profits. 

There  was  a  fettlement  made  in  1662,  for  a  valuable  con<- 
Cderatiod,  and  the  plaintiff  claims  under  the  ufes  of  that  fet- 
llement,  by  which  he  takes  an  eilate-tail. 

Mr.  Juftice  Dormgr^  who  died  laft,  was  tenant  for  99  years, 
with  remainder  to  his  fon  in  tail,  which  fon  died  in  the  life 
of  Mr.  Juftite  Dormer^  and  on  his  death  the  plaintifPs  father 
was.iniitled,  and  after  his  father  died,  the  plaintiff  himfelf. 

From 
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Tiom  that  tifiie  be  bad  a  right  in  equity  and  confcience,  and 
if  prevented  from  cpmiog  at  it»  it  muft  be  fome  impediment  in 
law  or  equity  that  hindel^  him  from  receiving  them. 

It  has  been  faid,  the  defendants  being  !n  polTeflion  under  a 
title,  or  fuch  a  title  as  they  were  miftaicen  in^  that  if  they  had 
taken  the  proper  method  they  might  have  made  it  good  j  and 
that  Mr.  Juftice  Dornur  and  his  Ton  might  have  barred  the 
cftate-tail,  either  by  getting  the  truftees  to  preferve  contingent 
remainders  to  join  with  them,  or  by  executing  a  feoffment  upon 
the  land|  infiead  of  a  fine  to  mak^  a  tenant  to  the  pratipr. 

As  to  getting  the  truftees^  or  the  heli-,  to  join,  to  make  a  te- 
nant to  the  pr»dpe^  that  is  a  very  uncertain  thing,  for  I  believe 
truftees  to  preferve  contingent  remainders  would  have  been 
extremely  cautious  in  confenting,  as  there  was  no  marriage  fet- 
tlemcnt  on  foot,  as  a  plaufible  pretehqe  for  declaring  new  ufes^ 
different  from  thofe  under  the  fettlement. 

* 

As  to  the  other  way,  I  lay  no  weight  upon  that^  for  it  i$  only 
faying  they  might  have  done  it  by  another  miethod,  which  the 
law  calls  a  wrong  ;  fuch  a  feoSmenc  as  that  would  have  had  its 
effedly  and  could  only  operate  as  a  difTcifin^  and  would  haye 
gained  a  freehold  by  wrong,  and  that  might  have  made  a  tenant 
to  the  pracipe;  but  no  prefumption  of  favour  arifes  from 
thence^  for  it  is  a  yivong  at  Jeafl,  however  it  might  have  lilb- 
ftantiated  th^  titkatlaV^. 

The  plaintiff  therefore  certainly  was  intitled  to  the  rtnts^ 
from  the  accrual  of  his  title. 

The  next  branch  of  the  cafe  is  more  material j  which  isj  J;****^^^'/of* 
whether  the  plaintiff  has  a  right  to  demand  an  account  of  the  th;,  cafe  the 
rents  and  profits  in  this  court ;  and  I  am  of  opinion,  under  plaintiffbat  a 
the  circumftanccs  of  this  cafe,  he  has  a  right  to  come  into  "8'*^  ^"^  Jf".*^ 

••";  -        ,  ^  '  ^  an  account  of  toe 

|hlS  court  for  that  purpole.  rents  and  profit! 

ih  this  court. 

There  ate  feveral  cafes  where  the  cbuxt  will  do  it^  and  feve-  Th«anonymout 
tz\  to  be  fure  ifirhere  they  will  not ;  but  I  can  by  no  means  ad-  "J! '°,i  ^^e  of 
mit  the  latitude  in  the^^ii.  cafe  in  i  /^n.  105.  or  rathfcr  in  a  cafe  only,  and 
that  note  of  a  cafe  •*  imperfeft. 


*  Where  •  man  it  pot  tb  hb  elc^ioo»  whether  to  |irocfced  at  la#  or  in  this  cotirt,  if 
the  hill  be  for  the  Uod,  and  to  hate  to  account  of  the  mefnc  prcfitr,  he  may  t\t&  to 
ftot^  ia  an  ejedment  at  law  for  the  podefltoo,  and  in  eqaity  upon  the  account,  be- 
oofe  at  law  he  dn  recover  damages  for  mefnc  profits  from  the  time  only  of  the  cniry 
lud  in  the  dedaradon.    t  Kcm.  105. 

Vol.  Ill*  K  Tor 
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Where  an  infant  FoF  iT  a  man  brings  an  ejcftmcnt  bill  for  pofleffiori,  and  an 
thefJoa*''and^'o  ^ccountof  rents  and  profits,  where  there  is  no  mixtureof  cqui- 
bave  an  account  ty,  the  court  wlli  oblige  the  plaintiff  to  make  his  eledion  to 
^^'r^^  ^^^^  proceed  here,  or  at  law,  and  if  at  law  he  muft  proceed  for  the 
niaylvft  himto  whoIe  ihcrc  :  That  cafe  might  very  poffibly  be  a  bill  brought 
prmccdaiUw,^  by  a  proche'ifi  amy  for  an  infant,  or  attended  with  fome  fpecial 
ai  d  rrta-n  the     circumftances  omitted  by  the  reporter  :  if  it  was  the  bill  of  an 

b«!i:.>r  iheniClne  .  ,,..,''  ^  %  ,  .iirv 

profiii.  infant,  who  has  a  right  to  come  here,  the  court  might  elect 

him  to  proceed  at  law,  and  retain  the  bill  for  the  mefne  profits. 

But,  as  I  faid  before,  thcre»are  fe^^eral  cafeS  where  this  c6urt 
does  decree  an  account  of  rents  and  profits,  and  that  from  the 
time  the  title  accrued. 

r'a"'*!?"!!'!      As  where  a  man  brings  his  bill  in  this  court,  where  there 

trutt,  and  a  Bine  ,  o  .ii.«  iin.ii         • 

pquirab'.c  title,  IS  z  truft,  and  Upon  a  mere  equitable  title,  there  he  Ihall  re- 
ihc  i)!amt.xf  (hall  cover  the eftate,  and  the  court  will  give  him  an  account  of  the 
^TxhTxtnitlnl  ^^"^5  ^"^  profits,  and  that  from  the  time  the  title  accrued; 
prcf.tsfron:  the  unlcfs  Upon  fpeclal  circumftances,  and  then  they  will  reftrain 
tin-cthc  title  \^  ^q  ^jjg  ([^^  ^^f  bringing  the  bill  ;  as  where  the  defendant  had 
thcirarc  fpc^'ai  "^  noticc  of  the  p!ainiift'*s  title,  nor  had  the  deeds  and  writings 
ciicunr.ftanvcs  10  in  his  cufiody,  in  which  the  plaintifi'^'s  title  appeared,  or 
brhi'v  ofThe*^*  whcrc  thc  title  of  the  plaintiff  appeared  by  deeds  in  a  ftranger's 
biu!^"^**     "^    cuftody. 

ref^n  n  icto  the  So  where  thcfc  hath  been  any  default  or  laches  in  the  plain- 
filing  of  the  bill,  tifi:^;  in  not  aflcrting  his  title  fooner,  but  he  has  lain  by,  there 
b^en  !M\^rt!!.Tt  t^^c  court  has  often" thought  fit  loreftrain  it  to  the  filing  of  the 

in  the  pUinittTin  bill, 
rot  allcrting  his 
title  foonrr. 

Whoever  enters  So  in  the  cafe  of  a  bill  brought  by  an  infant  to  have  poffef- 
cnihceftatpof  fion  of  the  eftate,  and  an  account  of  rents  and  profits,  the 
«  ^»t7ii«  c^^^^  court  will  decree  an  account  from  the  time  of  the  infant's  title 
baiUflffor  the  accrued,  for  every  pcrfon  who  enters  on  the  eftate  of  an  infant, 
iftiAnt.  enters  as  a  guardian  or  bailiff^  for  the  infant. 

There  are  other  cafes  where  the  court  will  do  it  merely  upon 
a  legal  title,  as  wherever  the  plaintiff  has  been  kept  out  of  it 
by  fraud,  mifrcprcfention  or  concealment  of  the  defendant. 

W!iere  a  widow  So  in  the  cafeof  dower,  if  a  widow  is  intitled  to  dower,  and 
'^^Tvu^cna  her  claim  is  merely  upon  her  legal  title,  but  cannot  afcertain 
i-7'i  t>ti%  ^"t  *h^  lands  out  of  which  flie  is  dowable,  this  court  will  aflift  her 
cannot  afcertain  to  find  out  the  lands,  and  the  court  will  order  her  to  proceed 
c^ urt^wii! a?ui  "P^"  ^  particular  part,  and  rcfcrve  the  further  confideration 
l.cr  to  fi.u^.  them  till  after  judgment,  and  if  her  title  of  dower  is  eftablifhed,  will 

our,  anJ  it  it  r 

Hie  to  it  is  c'liblUhed,  will  ^ive  her  the  profics  not  fiom  the  lirac  oJ"  ihe  dcr/.and  only,  butfiom  iho  time 

hci  title  acc.ucd. 

"ivc 
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^ive  her  profits  from  the  time  not  only  of  her  demanding)  which 
is  the  time  (he  is  to  have  ic  in  her  wrii  of  dower,  but  will  give 
it  her  from  the  time  of  her  title  accrued,  tho'  the  ftatute  of  ihe 
9  Hen.  3.  ch,  I.  gives  her  damages  only  from  her  demand. 

I  will  put  this  cafe;  fuppofe  a  widow  intitlcd   to  dower  of  ir a  cfowrert 
an  eftate,  upon  which  a  term  for  years  was  ftanding  out,  and  «"»"'•  hereto 
Ihc  had  her  title  of  dower  out  of  the  reverfion  of  the  term,  and  movrd,  w^ch  it 
(he  comes  into  this  couit  to  have  it  removed  out  of  the  way,  a  r^tisfied  one, 
they  will  decree  her  an  account  of  the  rents  and  profits  from  *?'*/*T^  ^**^ 
the  time  of  her  title  accrued,  and  will  fet  the  term  as  a  fatis-  account  of  the 
fied  one  out  of  the  way  ;  but  if  that  term  had  been  out  of  the  ''''"•*  »"«*  pf^fin 
way,  and  (he  had  no  need  to  come  into  this  court,  it  would  herTitic*mued- 
have  been  otherwife.  but  iftbe  term  ' 

had  been  out  of 

Then  confider  how  far  the  prefent  comes  up  to  this  cafe ;  it  I*!!""?'  '!!'**• 

.  f.      t  *  *  "^^  ^^  need  to 

appears  that   the  fettiement   under  which   the   plaintifr's  title  come  here,  it 
arofc  was   in  the  hands  of  the  defendants,  and   detained  by  ^*"'*^  ^»^«  *>««• 
them,  tho*  I  do  not  fay  it  was  fraudulently  obrained,  but  ftill  ^^  *'^**' 
the  plaintid*  could  not  come  at  it  without  the  ailidancc  of  this 
court.     The  plaintifF,  it  is  true,  brought  his  ejectment  before 
be  brought  his  bill  here,  and  from  hence  the  defendant's  coun- 
fel  have  inferred  that  he  kliew  his  title  ;  but  how  did  he  know 
it  ?  why,   only  by  guefs,  for  it  is  plain  that   the  plaintifF  did 
not  fo  much  as  know  there  was  this  2CO  years    term  (landing 
our,  for   the  deed   by  which   it  was  created   is  not  fo  much  as 
mentioned  in  the  bill^  and  he  only  knew  it   by  its  being  read 
in  the  caufe. 

This  is  one  rcafon  ^hich  weighs  with  me. 

There  is  another  ground  fiil!  remaining,  and  a  ftrongerone,  Theflrengihof 
that  I   think  this  to  all  material   purpofes   an  equitable  title  :  the  prefent  cafe 
here  is  a  term  created  of  203  years  by  the  fcttlen-iCnr,  the  legal  ^''/J^  cquiubk 
eftate  was  in  truftees,  and  the  term   was  appointed  likewife  to  m:?,  the  legal 
be  attendant  on  the   inheritance,  fo  that  it  was  a  plain  bar  in  ^^^^^ '"  the  2o« 
the  plaintifPs  way  at   law;   and  he   hiving  then   brouoht   his  ^.[^^f^llhJ^T,  and^ 
cjeilment  at  random.  Lord  Talbot  ordered  the  bill  to  be  retain-  aj)|)'ii.tcd tube 
ed  for  a  twelvemonth,  that   he  mi^ht,  if  he  plcafed,  bring  a  *^V'"'*'"'''" '^! 

.  '  o      '  *  '  o       inhcii»an<^c    and 

new  ejectment.  for.haucafcn 

a  bar  in  the 

Befides,  if  the  plaintifF  h?.d  known  any  thing  of  this  trufl:  Pj^^^'ff'^^-y  *' 
term,  he  would  certainly  have  made  the  truftees  parties  to  the 
fuit,  that  they  migftt  convey  to  him,  if  he  ftiould  eventually 
appear  to  have  the  remainder  in  the  inheritance. 

But  notwjthftanding  this  court  has  undoubtedly  a  jarifdlc- 
ttonwith  regard  to  decreeing  rents  and  profif^,  yet  if  the  plain- 
tiff has  not  taken  a  proper  remedy,  or  proceeded  ^in  a  proper 
method  tp  have  an  account,  he  cannot  be  intitlcd ;  and  whc* 
ther  he  is  or  not,  will  depend  upon  two  things  : 

K  a  Flrft, 
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Firfi^  As  to  the  nature  of  the  original  bill. 

Secondly^  Upoil  the  fupplemental  bill. 

As  to  the  fir(^y  it  has  been  infifted  for  the  defendants,  that  it 
is  brought  for  another  purpofe,  div&fo  intuiht^  and  is  confined 
merely  to  the  difcovery  of  the  fettlement,  and  for  producing' 
the  deed  on  the  trial  at  law. 

Ifthereitnot  ,   .     .«. 

fuchacafemade  To  be  fure,  if  the  plaintifF  has  not  made  fuch  a  cafe  by  his 
by  the  bill  as      bill  as  will  intitle  him  to  an  account  of  rents  and  profits,  it  is 

Will  intitie  the       •    •    i      i»  •  i       t         ••  »        i«   r        -ii         v    •      •  i 

piaintiflF  to  an  rightly  faid,  that  his  praying  general  relief  will  not  intitle 
account  of  rents  him  ;  though  Mr.  Dobbins^  a  counfel  formerly  in  this  court, 
and  profits,  pra^^yj-^  J  ^^  ^^X*  ^^^^  preying  general  nUef^  was  the  next  beft  prayer 
i^i'not  intitle    to  the  Lord's  prayer. 

bin)  to  it. 

ThepUintUTi  The  bill  then,  no  doubt,  is  inartificially  and  defeflively 
binicoght*  "^rawn,  for  want  of  fo  full  a  charge  as  might  Have  been  laiJ  of 
eje«'mcnt««-  the  pofleflion  in  the  defendant:  but  then  the  plaintifF  has 
pioft  the  dew     charged  that  he  has  brought  cjcftments  aeainft  the  defendants 

tendant  for  the     ^         ?.         n  i_-    u     •      ^       "^  ^    ^    ^    l         •  rr  rr- 

eftate,  is  tanta-  fof  tbis  eitate,  which  IS  tantamount  to  charging  potielEon. 
mount  TO  chat g.  And  the  defendant,  Mr.  Juftice  Fortefcui^  adually  by  his  an- 

IheSant!"  ^^^^  ^^^^^^  ^^^^^^^  *"  poffcffion. 

Where  a  bill  is  Where  thc  defendant's  counfel  would  confine  the  general  re- 
mcreiyforadif-  jjgf^  prayed  by  the  original  bill,  to  thc  producing  the  deed  at 
©rforVrod^udng  ^^^^  u'xzXy  they  are  miftaken  in  the  natuit  of  the  bill,  for  thc 
k  at  hw,  no  bill  dcfires  not  only  that  the  deed  may  be  produced  at  the  trial, 
aj^avii  iine-  but  delivered  up  for  the  benefit  of  the  plaintiff";  and  what  puts 
v^ife  where  the  >t  out  of  all  ooubt,  IS,  that  here  is  Iikewiie  an  affidavit  annex- 
plaintiff  want?  toed  of  thc  Want  of  the  deed,  which  makes  it  a  very  ftrong  cafe 
dltimrfrora"^"  for  the  plaintiff,  becaufc  the  annexing  an  affidavit  is,  where 
court  of  Uw  to  the  plainriff  has  an  intention  to  change  thc  jurifdidion  from  a 
•court  01  equity,  court  of  law  to  a  court  of  equity  j  and  if  the  bill  was  merely 
for  a  difcovery  of  a  deed,  or  for  producing  it  at  law,  no  affida-» 
vit  is  necefTary  ;  and  this  is  the  conflant  didindion. 

ra'j  the  tniftfes  And  as  this  appears  to  be  the  nature  of  the  bill  ;  fo  I  think 
fcwn  particsto  my  Lord  Talbot  underftood  it  in^his  light ;  and  if  the  truflees 
ri.i8b.il,  the      Y\Ti6^  been  parties  to  it,  the  court  might  have  decreed  pofleffion, 

cowit  might  have         ,  ^  -  '  n     n  r    i  .  i       •  i 

f«>-*reedpoiicflion  and  a  conveyance  of  the  truit  eitate,  it  they  thought  it  a  clear 
jnH  a  conveyance  point  for  the  plaintiff,  or  might  do  as  hot d  Talbot  has  done, 
'utT  if"L'     ^'rc'^^  a  trial  at  law  when  it  is  doubtful.     . 

pomt  hid  kefn 

i.'ar  with  the  Here  his  Lordfliip  has  likewifc  decreed  the  deed  to  be,pro- 
j.4.r.ijr.  dyccd  at  the  trial  at  law,  and  that  the  term  for  200  years  (hould 

not  (land  in  thc  way,  and  refervcd  all  further  confiderations. 

I  It 


in  the  Time  of  Lord  Chancellor  Hardwicke.  i^j 

It  is  all  one  as  to  the  jurifdiSion  of  the  court,  whether  thtjr 
make  ufe  of  one  mode  of  expreffion  in  drawing  up  rheir  decrees, 
or  another,  or  whether  they  dircft  the  parties,  to  proceed  in  the 
ejedment,  or  a  trial  at  law :  but  if  the  very  truftces  of  this 
term  had  been  before  the  court,  I  would  not  have  dircftcd  an 
liSgnment  of  this  truft,  tiil  the  point  in  relation  to  the  tide  bad 
been  firft  determined. 

T  am  of  opinion  that  the  original  bill  extends  to  every  thing 
which  is  now  infifted  on  by  the  plaintiff,  and  that  I  ought  noc 
to  confine  it  to  the  flngle  matt^  of  producing  the  deeds  at  the 
trial  I  and  that  in  the  Arfl  place,  the  court  under  this  will  may 
very  properly  give  dire^ions  as  to  the  difpofition  of  the  title 
deeds. 

But  fuppofe  the  original  bi)I  to  be  as  defe£tive  as  the  defend* 
ant's  counfcl  would  have  it,  could  any  thing  be  more  proper 
than  to  bring  arfupplemental  bill,  to  put  this  matter  in  ifTue, 
and  cofupply  the  defe£h  of  any  in  the  original  bill. 

Supplemental  bills  are  often  brought  even  in  ^'d  of  a  decree  ^^^'^  Tulldi- 
of  this  court,  as  in  a  decree  to  account  for  want  of  full  direaion'j^^*'^";^^^^^^ 
before;  and  directions  are  given  under  the  fupplemental  bill  piemental  biU 
that  the  new  matter  (hould  be  conneded  with  the  former  de«  """y.  *»* ^^****8ht 

in  aid  of  a  decree 
^^^*  of  thit  court. 

If  the  plaintifPs  f  rigtnal  bill  had  not  prayed  this  general  re- The fupplemenr- 
lief,  it  was  very  proper  to  bring  a  fupplemental  bill  that  he  may  **  an<itheo"ei- 
havc  an  entire  relief;  and  I  think  that  they  ought  to  be  conli- "^fiJeredlt^e 
dered  as  cae  bill,  aad  connected  together.  bill,  and  coo- 

ne^ed  together. 

All  the  cafes  which  are  material  have  been  cited,  the  firft  cafe 
was  that  of  Coventry  and  Haily  or  /////,  which  was  only  a  quef- 
tionable  title  where  a  recovery  could  not  be  had  at  law. 

The  cafe  of  the  Duke  of  Bolicn  verfus  Deaney  is  merely  a  title  The  Duke  of 
at  law,  and  therefore  applicable  to  the  prefent  point,  fori  do^*'"^^"  ^*'^"' 
not  know  that  the  Duke  of  Bolton  could  be  faid  to  be  out  of  jcg^J^'ltJerand 
poiTeffion  ;  for  v.  .icre  the  tenant  held  over  after  his  term    ex-  wan  a  ftrong 
pired,  he  was  by  fufFcrance  only,  and  therefore  his  pofleffion  f*^*^  'iaw^^ld^ 
was  the  Duke  of  BoJton*s  poiTe/Iion  ;  this  was  as  (Irong  a  cafe  ^et  an  accounc 
to  leave  it  to  law  as  could  be,  and  yet  the  court  decreed  under  of  rents  and  pro- 
that  bill  an  acconnt  of  rents  and  profits. '  ^'*tW."w^r'* 

Binntt  verfus  JVhltehead  is  a  much  ftronger  cafe,  and  more 
£milar  to  the  prefent ;  I  was  of  counfel  in  it  myfelf,  and  as  it 
IS  in  the  book  and  alfo  upon  memory,  it  was  a  mere  legal  title, 
and  there  the  deeds  were  in  the  cuftody  of  the  pUintifF  himfelf, 
here  in  the  defendant's  hands,  and  therefore  this  is  a  ilronger 
cafe. 

K  3  Still 
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Still  it  is  objcftcd  that  where  a  man  is  bona  fidei  pojfejfor^  he 
(hall  not  account  according  to  the  rule  of  the  civil  IdW;  and 
the  rule  of  this  court,  and  the  civil  la>y,  is  ftronger  in  this  rc- 
fped  than  the  law  of  England^ 

To  be  a  h'^i^a  But  where  a  man  (hall  be  faid  to  be  honafidet  pojpjjir^  is,  where; 

fidd ptjjcjj'cr  is,  ^^  perfon  pofleiring  is  ignorant  of  all  the  fa6^s  and  circumftances 
^nYflineifigno-  relating  to  his  adverfary's  title  :  Which  could  not  be  here,  for 
rant  of  all  ths  Mr  JullJce  Fcrtefcue  had  all  the  deeds,  and  the  very  feitlement 
faasanacircum   j^j-^^j-  q„  whlch  the  title  depended. 

Aaiirrs  rc*ani>g  ' 

to  ht  aiiVcrfary^t  %       r\'  »         «    •      t/i^ 

iiile.  Another  objection  has  been  made,  that  though  the  plaintiflF 

has  obtained  a  vcrdicSlat  law,  this  is  not  a  final  determination 
of  the  parties  righ^,  and  therefore  the  court  ought  not  to  decrc« 
an  accour.t  of  rents  and  profits,  becaufe  a  new  ejedlaient  is  now 
depending,  and  the  defendants  may  poUibly  recover  the  cftaLcr 

back  again. 

« 

This  would  narrow  the  jurifJiftion  of  the  court  too  much. 

There  are  inftances  where  upon  a  mere  legal  title  the  court 
have  decreed  an  account  of  rents  and  profits,  as  in  the  cafe  of 
an  infant  who  brings  a  bill  for  pofi'eilion,  and  for  an  account 
of  rents  and  profits,  and  yet  they  do  not  decree  a  perpetual  in- 
junflion,  though  they  decree  an  account  of  rents,  ^V. 

Thoughonabill  Suppofe  an  heir  at  law  brings  a  bill  foj  difcovery  of  deeds 
of  djicovcry  the  andwiitings,  and  for  the  mefne  profits,  and  the  court  decree 
dtedsand  mcinc  him  the  deed,  isc,  yet  if  the  defendant  (hould  afterwards  at  law 
piofita  toan  h'tir  malcc  out  out  a  bcttcr  right  than  he  did  here,  this  court  would 
th-^*de'fcr!dan*    ^^'^  diftufb  him  in  it,  but  alTift  him  in  recovering  the  deedsback 

atter\va:dsat:aw  again, 
(hculd  nuke  out 

f.  ^^"'*  y^llyA  I^  I  was  to  delay  decreeing  the  account  of  rents  and  profits 
afiift  bim  in  re  now.  It  would  DC  attended  with  innnite  mconveniencc,  and 
cover  ng  back  therefore  I  am  of  opinion  that  the  plaintiff  is  intitled  to  an  ac- 
u»c  deto>  ajia.D.  jj^ju^t  of  the  rents  and  profits  from  the  time  of  the  plaintifPs 
title  accruing,  which  is  from  the  death  of  his  father  in  1 729. 

And  as  to  the  deeds  and  writings  let  them  be  bjought  before 
the  Maftcr,  upon  oath,  and  as  to  the  difpofition  of  them,  I  (hall 
refcrve  the  conlideration  of  that  till  the  final  right  to  the  inhc- 
liianceis  deicrmintd. 

The  opinion  of  the  judges  in  the  houfe  of  Lords,  in  the  cafe 
of  Dcrn.er  againft  Forufiue^  as  delivered  by  Lord  Chief  Juftice 
JVdlc:^  1  2p;  rchciid  will  not  be  unacceptable,  and  therefore  ven- 
ture to  give  It  to  the  publick,  and  hope  in  fuch  a  manner  as 
not  to-do  any  injury  to  the  memory  of  that  very  learned  and 


aDle  juJ^-. 


Smith 


in  the  Time  of  Lord  Chancellor  HARDWiccEi  1J5 


Smith  OH  tbi  demife  of  Dorrmr  againft  PeckhurJI  et  aV  the  23^  of     Cafe  48. 
February  1741-2,  on  a  writ  of  error  in  the  houfe  of  Lords j  from 
the  judgment  in  B,  R,  Mich,  14(7^^.2. 
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ORD  Chief  Juftice  IP'illes:  In  purfuance  of  your  Lord- All  thcjudgrs 
(hips  order,  1  and  my  brethren  have  met  to  confidcr  of  the  J^7~""««»^ 
queltions  propofed,  and  are  unansmous  in  our  opinions  ;  but  that  the  fine  lod 
as  it  is  a  point  of  great  confequence  and  nicety,  your  Lordftiips  ^^^^Vl  ^**'^*'*^** 
will  excufe  me  ifl  take  fome  time  in  ftating  the  cafe,  and  the ^j/^of ^jj^^ 
reafon  of  our  opinion  ;  which  I  (hdil  do  in  as  clear  and  intelligi-  he  came  cf  ape 
blea  manner  as  I  can  :   Mr.  John  Dormer  in  the  year  1662,  upon  "^^^^n*^**^^ 
the  marriage  of  his  cldcft  fon  John  Dormer^  made  a  fctilement  of  fng  wflli  ^Ij^  the 
his  eftatc  with   feveral  limitations  ;  and  as  the  queftions  in  the  truftew  ^«ring 
caufc  arofe  upon  the  words  of  the  fettlement  which  are  agreed  ^li[^ '^^j^f  tl!d 
on  both  fides,  I  (hall  repeat  them  ;  **  After  limiting  an  eftate  his  ton  couia  not 
••  to  his  fon  7^^;!  Z>^rm/r  and  the  heirs  of  his  body,  he   limits  ^y»»y*^  «»«f«^« 
his  effate  as  follows  ;  and  in  default  of  fuch  ifTue,  to  the  ufe  ^nLThiut^he 
and  behoof  of  Robert  Dormer^  one  of  the  brothers  of  the  faid  confent  and  join- 
John  Dormer^  for  the  term   of  99  years,  if  he  (hall  happen  '"g  or  the  t.of- 
**  fo  long  to  live;    and  from  and   after  the  death  of  the  i^\^  it^tWi^o^R^^e 
Robert  Dormer^  or  other  fooner  determination  of  the  eftate  Dsrmer^  •%  the 
limited  to  him  for  99  years,  to  the   ufe  and  behoof  of  T,  S,  ^^ir*'^^**T**,'" 
**  and  J,  R,  and  their  heirs  during  the    life  of  the  faid  Robert  ^x$,'iS:n,jios, 
**  Dormery  up^n  truft  10  prefeive  the  contingent  ufes  and  eftatcs  18  Via,  abr, 
•*  herein  after  limited  from  beinc;  defeated  and  deftroyed,  and  ^^g.  pi.  2. 126. 
*'  for  that  purpofc   t|>  malce  entries   and  brmg  actions,  as  the  g.  aiVin.abr. 
cafe  (hall  require  ;     but  to   p^^rmit   the  faid  Robert  Dormer  Al^-  pl«  »3> 
and  his  affi^rns  to  receive  the   rents  and   profits  of  the   faid  ^7^*  ^     *  ^* 
**  eftate  during  the  term  of  his  life,  and  after  the  end  or  other 
**  fooner  determination  of  the  faid  term,  to  the  ufe  and  behoof 
**  of  (he  fir  ft  and  every  other  fon  of  the  faid  Robert  Dormer  in 
**  tail    male,  with  remainder  in   the  fame  words  to  Fleettvood^ 
*'  another  brother  of  the  faid  John  Dormer^  remainder  to  Peter. 
**  another  brother,  and  the  laft  rcmaindt:r  to  Eufebe  the  father 
"  of  the  leflbr  of  the  plaintift^for  99  years,  if  he  fo  long  live, 
"  remainder  to  the  truftees  in  the  like  manner  as  in  the  limi- 
•*  tation  to  Robert  Dormer y  and  to  the  firft  and  every  other  fon 
**  of  Eufebe  Dormer  in  tail  male.'*     Robert  Dormer  had  one  fon 
Fleetwood^  and    when  he  came  of  age  Robert  TiVi^  his  fon  Fleets 
wood  levied  a  fine  to  make  a  tenant  to  the  practpe^  and  fufFered 
a  recovery,  in  which  Fleetwood  vfdiS  vouched  ;  the  fon  died  with- 
out iflue,  then  Robert  Dormer  died,  leaving  no  other  fon,  but 
four  daughters,     Fleetwood  and  Peier   are    both   dead    without 
iflue,  and  Eufebe  being  dead,  his  fon,  the  leflbr  of  the  plaintiff, 
and  the  neareft  furviving  remainder  man,  made  his  actual  entry 
within  five  years,  and  being  fo  feifed  demifcd  to  the  pkintift', 

.      *    K4  The 
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The  two  queftions  propofed  by  your  Lordfhip  were  firft, 
whether  the  remainders  limited  to  the  firft  and  every  other  foif 
of  Lufrhiwcre  good  remainders  in  their  firft  creation  ;  and  fe-» 
condy,  whether  the  fine  and*  recovery  fufi^red  by  Robirt  D$r'* 
nur  and  his  fon  barred  thefe  remainders* 

s«ch  « conftrae-  Before  I  proceed  to  the  queftions,  I  (ball  lay  down  fome 
nK3e^?*atedf*'  general  rules  and  maxims  of  the  law,  with  refpedl  to  the  con- 
Ut  rts  mapx  nta-  iiruSion  of  deeds ;  firft  it  is  a  maxim,  that  fuch  a  conftruc- 
Uoi  fuam  fertat.  jj^^  ought  to  be  made  of  deeds,  ut  res  magis  vaUat  quampenat^ 

that  the  end  and  defign  of  the  deeds  (bould  take  effed  rather 

than  the  contrary. 

jrWf  arenoc  Another  maxim  is,  that  fuch  aconftru£lion  (hould  be  made 
tiK  pr'iocipai  of  the  words  in  a  deed,  as  is  moft  agreeable  to  the  intention  of 
boMhe^MenVof  the  grantor,  the  words  are  not  the  principal  things  in  a  deed, 
tbeirantoTt  and  but  the  intent  and  dcfign  of  the  grantor  ;  we  have  no  power 
though  the  indeed  to  alter  the  words  or  to  infert  words  which  are  not  in  the 
i^MiSr  to*aitcr^  deed,  but  we  may  and  ought  to  conftruethe  words  in  a  man* 
themcr  infert  ner  the  moft  agreeable  to  the  meaning  of  the  grantor,  and  may 
othert,  yet  ^.ley  j-fjcft  any  words  that  are  merely  infenfible  :•  thefe  maxims  my 
them'ti*  moft  Lords  are  founded  upon  the  greatcft  authority,  Cohy  Plowdiny 
agreeable  to  hit  and  Lord  Chief  Jufticc  HaU^  and  the  law  commends  the 
"el«ft*»n*  that  ^ft^^****  ^^^  cunniug  of  judgcs  in  conftruing  words  in  fuch  jl- 
aie ijiTcnfible.  manner  as  (ball  beft  anfwer  the  intent;  the  art  of  conftruing 
words  in  fuch  a  manner  as  fhall  deftroy  the  intent  may  (hew 
the  ingenuity  of  council,  but- is  very  ill  becoming  a  judge. 

Thoogh  the  Having  laid  down  thcfe  maxims,    I  (hall  proceed :  In  this 

law  will  not  ^^^^  jj^g  intention  of  the  party  cannot  be  doubted,  the  erantor 
ty,  yet  the  m-  manifculy  intended  to  continue  the  eftate  in  his  name  and 
tentionotthe  blood  as  far  as  he  could  by  the  rules  of  law,  the  law  will  not 
fonfirtent" !iV' '^^'"'^  *  pcrpctuity,  but  the  intention  of  the  party  fo  far  as  it 
its  rules,  ou£.hc    confiftcnt  With  thc  rules  of  law  ought  to  be  obferved. 

to  be  obferved. 

The  plain  Intent  In  this  cafe  it  was  faid  that  the  intention  of  thc  party  bj 
of  making /?o**r/  appointing  truftccs  to  prcfcrvc  the  contingent  remainders,  was 
for99 years  only,  ^^^y  to  prcfcrvc  the  cllate  till  there  were  ill'ue  of  Robert  Dor^^ 
wjsto  prevent  mefy  and  that  they  were  not  meant  to  preferve  the  diftant  re* 
h.m  and  hi»  fon  maindcis  ;  but  if  this  had  been  the  cafe  how  came  Robert  Dor^ 

f.omLarrmg  ihe  '  rirr  1  iiiii 

cJU'.ts  m  re-  ffter  not  to  be  made  tenant  for  life,  for  even  though  he  had  been 
niaindcr  without  tenant  for  lite,  thc  truftees  could  have  prcferved  the  remain* 

•!bcuu!ic!s.  ^^^^  ^''^  ^*^  fon  came  cf  age;  but  thc  plain  intent  of  n^alcing. 
him  tenant  for  99  years  only,  was  to  prevent  him  and  his  fon 
from  barring  the  eftates  \n  remainder  without  the  joining  of 
the  truftees,  the  efTedi  of  which  is,  that  it  could  not  be  barred 
without  the  confent  of  the  truftees  during  the  life  oi  Robert 
t)orniery  which  is  going  as  far  as  the  law  will  permit. 

The  objeftions  to  the  limitations  to  thc  firft  and  other  fons 
of  Eufebe^  k^c,   were  thcfe ;  hrft,   that  the  commencement  of 

the 
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the  eftatc  to  the  truftees  and  to  the  firft  Ton  was  at  the  fame 
time,  and  confequently  th^  latter  limitation  was  void,  Se* 
condly.  That  the  linAitatiohs  wqre  inconfiftent,  and  therefore 
void>;  and  thirdly,  that  where  there  is  an  eftate  limited  upon 
two  disjundives,  which  cannot  (land  together  (becaufe  if  one 
happens  the  other  cannot)  that  in  fuch  cafe  it  fhall  take  effe£t 
upon  neither,  b^ut  the  fetdement  fhall  rather  be  conftrued  to  be 
void. 

As  to  the  firft  we  are  clearly  of  opinion,  that  the  limitation 
of  the  eftate  to  the  truftees  and  to  the  firft  fon,  &fr.  commenced 
at  different  times  ;  in  fupport  of  the  firft  objedtion  it  Was  fiiid 
that  an  eftate  limited  during  the  life  of  another  to  commence 
at  his  death,  is  void  ;  this  is  certain,  but  when  the  deed  goes  on 
and  fays,  or  other  fooner  determination  of  the  term  for  years, 
this  manifeftly  fixes  a' commencement  of  the  eftate  to  the  truf- 
tees, at  the  determination  of  the  term,  which  might  happen  not 
only  by  effluxion  of  time,  but  may  take  effcA  by  furrender,  or 
forfeiture,  feveral  ways,  in  the  life-time  of  Robert  Dormer  or 
Eufehi  :  And  we  are  of  opinion,  that  the  eftate  of  the  truftees 
might  fo  commence;  but  the  eftate  to  the  firft  fon,  ^r.  could 
not  commence  till  the  death  of  their  refpedive  fathers. 

It  is  faid  by  my  Lord  Coke^  that  the  word  term,  though  it  The  word  trmu 
is  more  properly  applied  to  a  term  for  years,  yet  may  mean  an  '*»o"8^  rao'* 
eftate  for  life,  2nd  it  is  plainly  in  this  deed  ufcd  in  that  fenfe :  l*o7tcrm*?or 
The  truftees  are  to  permit  Robert  Dormer^  (:fc.  to  receive  thfe  ytan,  yet  may 
{Profits  during  the  term  of  his  life  ;  and  the  eftate  to  the  chil-  JJJ*",*"  *^** 
dren  is  not  to  commence  till  the  end,  or  other  fooner  determi- 
nation of  the  faid  term,  which,  by  referring    the  relative  to 
the  laft  antecedent,  muft  mean  the  term  of  his  life  ;  as  to  the 
.words  fiomr  diterminationj  inferted    after   the  eftate  for  life, 
thefe  are  infenfible,  and  may  be  rejeded  \  they  were  probably 
thrown  in  turrente  calamo^  or  by  following  a  precedent,  and  if 
the  precedent  was  before  the  reformation   when  there  was  a 
civil  death,  as  well  as  a  natural,  by  entring  into  religion,  it 
might  then  have  a  meaning. 

As  to  the  fecond  point,  fince  we  are  of  opinion  that  there 
was  a  different  commencement  of  the  eftates  limited  to  the 
truftees,  and  the  iflue  in  tail,  there  is  no  inconfiftency. 

As  to  the  third.  It  is  highly  abfurd,  and  againft  reafon,  and 
I  think  againft  law  too  :  But  in  fupporc  of  this,  the  cafe  of 
Cambfrford 2nd  Birch^  2  Lev,  157.  was  cited  by  the  defendant's 
counfel  ;  there  the  fcttlement  was  with  a  proviTo,  that  in  cafe 
pone  of  the  brothers  or  fifters  of  y/.  or  any  of  ihe  children  be 
^ving,  then  immediately,  or  after  a  term  of  21  years  ended,  to 
the  ufe  of  B,  C.  and  D.  his  brothers,  fucceffively  in  tail  male, 
reo^inder  to  the  plaintiff:  J.  died  without  ifl'ue,  B.  and  C 
4\td  without  ifiue  male,  but  B.  had  iflue  a  daug\iter  ;  and  >/• 
^mfsjf  had  fifters  living  ;  this  the  court  held  to  be  one  fen- 

tenet) 
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tence^  ani  a  condition  precedent;  that  none  of  the  brothers oi; 
fifters  of  A,  or  any  of  their  children  be  then  living,  and  which, 
as  it  had  not  happened,  all  tbe  remainders  were  void,  and 
judgment  for  the  defendants  \*  and  it  was  not  at  all  determined 
on  the  necedity  there  was,  that  the  remainders  fbould  take 
cfFe£t  on  both  disjun(Elives ;  but  that  cafe  does  not  come  up  to 
the  prefent,  for  it  was  never  intended  that  the  remainder  (hould 
veft  on  the  death  of  Robert  Dormer,  but  as  appears  by  the  ex- 
prefs  words  on  a  determination  of  the  cfiztc  for  g^  years  htforc 
his  death,  and  fuch  a  conftrudtion  as  the  defendant's  counfel 
contended  for;  would  deftroy  not  only  the  remainder -to  j^i^^/^f, 
but  every  one  of  the  remainders  limited  by  the  deed,  except  the 
xemainSer  to  John  Dormer  and  his  heirs  j  and  the  words  of  a 
deed  mufir  be  extremely  ftrong,  which  would  induce  us  to  con- 
Aruc  all  the  limitations  in  the  deed  to  be  void:  We  therefore 
are  of  opinion,  that  the  limitations  to  the  firfl:  and  every  other 
fon  of  Eufebif  were  good  remainders. 

As  to  the  fccond  principal  queftion.  Whether  the  limitations 
to  the  firft  and  other  fons  of  Eufebe^  were  well  barred  by  the 
fine  and  recovery,  without  the  joining'of  the  truilces?  It  was 
indfted  upon,  to  (hew  they  were  barred,  y?//?,  tha^  no  eflate  at 
all  vefted  in  the  truftecs  ;  fecondly^  if  any  cilate  vefted,  it  was  a 
contingent  eftatc,  or  a  right  of  entry  only  ;  and,  ihirdhj  that 
whatever  eftaie  it  was,  it  was  effectually  barred  by  the  fine  and 
recovery. 

As  to  the  firfl:,  we  arc  of  opinion,  that  an  eflate  commenced 
in  the  trullees  immfciiitely  after  the  determination  of  the  term 
tor  years,  by  cfHuxion  of  time,  forfeiture,  or  othsrwife. 

That  a  remainder  ^s  to  the  fecond,  whether  the  eftate  to  the  truftees  was  » 
h  contingent,  vefted  or  contingent  eftate,  appeared  to  us  the  great  diiHculty 
when  uncertain,  jj^  jj^^  ^^^g     jj^^  do£lrinc  of  Contingent  remainders  is  very  nice 

ivbether  It  would         »  •        •  •  -r  •         n     i.  i-      •        •       ^       t 

take  effea  or  ^nd  intricate,  and  it  we  were  to  cite  all  the  cales  in  the  books, 
not,  is  b3f  no  I  fear  we  (liould  rather  puzsle  than  explain  the  diiBcuicy  : 
f^*."Vfi*  !['^f   The  definition  of  a  contingent  remainder,  laid  down   by  the 

legal  definition  i-n-i^  ••  •  "^i 

of  it;  for  if  an  couDlel  fqr  the  p.Iaintirr,  that  a  remainder  was  contingent  when 
eftate  be linriited  j(  ^35  uncertain  whether  it  would  take  effc(5t  or  not,    is,  by  no 

to  ji»  for  lifct  I       1         I  •  r  *  •     \  •       * 

remiindrr  to  i.  means,  the  legal  notion  of  a  contingent  remainder  ;  it  is  not 
and  the  heirs  of  the  uncertainty  of  taking  cffeft  in  poffcfiion  that  makes  it 
^^  ^r  ^"^  "  contingent ;  if  an  eftate  is  limited  to  //.  for  lii'e,  remainder  to 
^tr  notwi'h-  B»  and  the  heirs  of  his  body,  every  one  will  allow  that  this  is 
i»anding5.  may  a  vefted  remainder  ;  and  yet,  it  muft  be  allowed,  that  it  is  un- 
of"  bi!^Tod^'*"  ccrtaw,  whether  B.  may  not  die  without  heirs  of  his  bcJy  be- 
before  the  death  fofe  th*  death  oi'  /!.  a:id  confeqiien'ly  the  le.iiainJer  may  never 
oi  A,  and  the     j^i^e  cfic^  in  polUriion. 

remainder  ncvrr      ^  ^  * 

take  eftecl  in    poMiiiUca. 

We 
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■  Wc  have  confidered  this  point  a  good  deal,  and  are  of  opl-  All  contingent 
nion,  that  all  contingent  Remainders  may  be  reduced  to  thefe  bV^reduwdTo^ 
two  heads  ;  jirji^  where  a  remainder  is  limited  to  a  perfon  not  two  heads; /•/, 
in  being,  and    who  may  pcflibly   never  exift;  and,  /^f<9«///v,  ^**"<^  *  ""™*'o- 

t_  'jjj  -.•  Ill*  dcr  is  iimilcd  to 

where  a  remainder  depends  upon  a   contingency  collateral   to  ^  p„co„  ^^^  i^ 
the  continuance  of  the  particular  eftate  :   I   will  give  an    in- being,  and  who 
fiance  of  each:  If  an  cftatc  is  limited  to  >/.  for  life,  tbe   re- JP*yjj**"  "'^' 
Biainder  to  his  firft  fon  before  he  has  any  child  \  this  is  a  con-  icmainder de^  * 
tingent  remainder  of  the  firft  kind,  for  it  is   uncertain  whe- pends  upon  a 
ther  he  will  have  any  fon:   If  %n  eftate  is  limited  to  J,  for  life,  ^^^^^'ng^f^x  , 
and  after  the  death  oi  J.  S.    to  B.  in  fee,  or  after  j,  S.  mall  continuance  of 
come  from  Rome  i  this  is  a  contingent  remainder  of  the  ft^ond  ^^^  particuli^ 
l^ind  ;   for  it  is  uncertain    what  time  J,  5.  (hall  die,  or  {hall 
come  from  Rome:  For  as  the  law,  for  many  good  reafons,  will 
not  permit  the  freehold  ^o  be  in  abeyance,  it  expeds  the.  con- 
tingent rema;nder  to  take  place  when  the  particular  eftate  de- 
termines, and   it  cannot  immediately  veft  in  thofe  cafes,  when  '  ' 
it  is  uncertain  whether  the  contingency  will  happen. 

The   prefent  cafe  comes  under  neither  of  thefe  heads,  the 
truftees  are  in  bein^,  and  capable  of  taking  :    The  eftate  does 
not  depend  upon  any  contingency  collateral  to   the  continu- 
ance of  the  particular  eftate  j  we,    therefore,  are  of  opinion, 
that,  fubjcdt  to  the  term  of   99  years,  a  good  eftate  of  free- 
hold vcfttd  in  the  truftces  during  the  life  of  Robert  Dormer:  I 
win  put  one  cafe ;  fuppofmg  a  perfon  grants  an    eftate  to  >/.  * 
for  99  years,  if  >f.  (hould  fo  long  live,  and  after  the  death  of 
A.  to  another ;    fuppofing  A,  (hould  outlive  the  term,  or  com- 
mit a  forfeiture,  is  not  the  freehold  vefted  in  the  grantor  dur* 
ing  the  life  of  A,  and  has  not  he  a  power  to  enter,  and  if  he  has 
an  eftate  in  this  cafe,  may  he  not  grant  it  away  upon  the  fame 
terms,  and  would    not  his   grantee  have  the  fame  eftate  ?  but 
consider  what  would  be  the   confequence,    if  the   truftees   do 
not  take   but  upon  a  contingency,  their  heirs  cannot  take  ; 
and  if  the  truftees  die  before  the  contingency  happen,  the   li- 
mitation to  their  heirs  fails  ;  and  if  the  eftate   limited  here  to 
the  truftees   i»  contingent,  fo  are  the  limitations  to  truftees  in 
all  fcttlemcnts,  and  confequently  all  the  fettletr.cnts  for  thefe 
aoo  years,  ever  fince  the  ftatute  pf  ufes,  may  be  queftioned  : 
But,  can  we  conceive,  my  Lords,  that  every  one  has  been  mif- 
talcen  for  thefe  200  years,  and  that  this  new  iip;ht  is  juft  now 
arilen  to  us  ?   furely  it  is  a  much  Icfs  evil  to  make  a  conftruc- 
tion,  even    contrary  to  the  common  rules  of  law,  (though  I 
think  this  is   not  fo),  than   to  overthrow,  1  may  fay  ioo,OCO 
fcttlemcnts  ;  for  it  is  a  maxim  ia  law,  as  well  as  rcafon,  com^ 
munis  error  fac'it  jus. 
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it ;  we  are  of  opinion,  that  a  right  of  entry  always  fuppofes  •an 
efiate  ;  for  what  is  a  right  of  entry,  without  a  right  to  hold 
and  receive  the  profits  ;  therefore,  I  have  always  thought,  that 
if  an  cftat;  is  granted  to  a  man,  referving  rent,  and"  in  default  of 
payment,  a  r*  ;;ht  of  entry  was  granted  to  a  ftranger,  it  was 
void  :  A  cafe  was  cited  to  endeavour  to  (hew,  that  a  right  of 
entry  might  fubfiil  without  an  eftate  ;  but  I  ani  inclined  to 
think  feme  material  circumftanccs  in  that  cafe  are  omitted*,  and* 
arc  agreed  in  our  judgment,  that  the  law  is  otherwife  ^  and  for 
thefe  reafons  are  of  opinion,  that  not  a  meer  right  of  entry^ 
nor  a  contingent  eilate,  but  an  cHate  of  freehold,  was^vefted  in 
the  ^ruftecs  during  the  life  of  Robert  Donrnr. 

The  laft  point  to  be  confidered,  is,  what  will  be  the  eflc^ 
of  the  fine  and  recovery.  * 

>H  fcY^ment  <)ir.  As  to  the  fine,  it  hath  been  infified,  that  it  is  a  feoffment 
#ers  mircriaily  upon  rccord,  and  that  a  fine  even  by  tenant  for  years  is  not 
t^^feofTment it  void;  as  to  this  fine,  it  mud:  be  confidered  cither  as  a  fine  of 
made  openly  up-  lefTfC  for  years,  or  as  a  fine  of  a  reverfioner  in  tail ;  fines  of 
on;hs  land,  and  j^g-g^  f^^     ^^^.^    j  ^onfcfs,  are  not  abfolutely  void,  but  operate 

tht  feoffee  im-  r      n  i  j       .  r  .  u"^  •  1    •      • 

mediately  pot  by  way  of  eltoppel,  and  therefore  bar  the  parties  claiming 
into  poireHion,    under  them  ;  a  reverfioner  may  levy  a  fine,  for  this  reafon^ 

»othing*pubnck  *"^  *^  ^^^^  ^^^  ^^"^  *"  '*'^  ^"^  '^  ^*"  ^^^^^  ^  conceived  that 
excpt  tbe  pro.   the  fine  of  a  reverfi:)ner  can  get  the  freehold  ;   let  us  therefore 

eiamation»5  an^confidcr  it  as  the  fine  of  a  lefTce  for  years  ;  it  has  been   faid^ 

]^//^^*^.  ^7^^.  that  lelTce  for  years,   in  this  cafe,   might  have  barred  all  re- 

wiit'iLttm  runs     mainders  by  a  feoffment  ;  that  a  fine y^r  dom  grant  and  render 

imiy  from  the     fuppofes  a  gift.  Which  means  a  feoffment,  and   therefore  is 

A  ieoifment      equivalent  to  a  feofrinent :  1  am  or  opinion  that  even  a  feos- 

caAonlybeof     ment  vvould  not  have  been  a  bar  unlefs  the  truftees  had  beeqi 

broi\!ih^' Tii  2^^^P>  for  they  might  have  immediately  entered,   and  polL-fled 

9ihcr  incorporeal  the  eflate  ;  if  they  had  lain  by  till  the  recovery  had  been  per^ 

Viheiiuaces,       fedted,  that  might  have  been  a  bar,  but  that  is  not  to  be  i'up- 

pofed.     It  hAs  been  faid,  that  a  fine  fuppofes  a  feoft'inent ;  but 

the  word  dont^  though  it  fometimes  fignifies   a  feoffment,    has 

many  other  fignifications;  it  may  fignify  grants  of  incorporeal 

inheritances,  which  will  not  pais  by  feoffment,  and  therefore 

does  not  neceAarily  fuppofe  a  feoffment :  A   feoffment  diffi^rs 

very  materially  from  a  fine,  for  in  notoriety  of  fad,  the  feoflF« 

ment  is  fuppoicd  to  be  made  openly    upon  the  land,  and  the 

fcoifccis  immediately  put   into  the   poffeilion,    but  a  fine  has 

nothing  publick  except  the  proclamations;  and    therefore  by 

the  act  of  pariiam;:nt  of  4  Hen»  7.  non-claim  runs  only  from 

the  proclainaiiuns  ;  whereas,  if  a  fine  fuppofes  a  feoffment,  it 

wiii  have  its  effect  from  the  time  of  acknowledging,  which  is 

a  private  traufaction  ;  a  feoffment  can  only  lie  of  land,  a  fine 

Kicj  be  of  tithes,  and  other  incorporeal  inheritances. 

Great 
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Qre«t  weight  has  been  laid  upon  Lord  Cokis  authority,  who  a  fine  ii  not  • 
fays  a  fine  is  a  feofFment  upon  record  ;  he  was  certainly  a  great  J^fjJ*"Jn"j)-°" 
Burn^  which  has  made  fooae  people.think  every  thing  he  fays  is  the  party  has 
right,  though  he  has  iiis  miilakes ;  but,  in  anfwer  to  it,  I  ^"^J^.*'^.^''^^* 
'    Aall  o£Fer  twox>r  three  great  authorities,  and  one  of  equal  age  j^  levy'a^Bnr! 
and  authority  with  Lord  Coh  :  in  the  cafes  that  were  cited  at  that  is  an  eftate 
the  bar,  it  was  determined  by  Lord  Chief  Juftice  Holt  and  ^[J;^'.J^^^J  J^'^^ 
Lord  AIa€€lisfiild^  that  a  fine  was  a  feoffment  upon  record,  baa  do  effra"^ 
when  the  party  bad  fuch  an  eflate  as  will  intitle  him  to  levy  a  wbatfoever  with 
fine,  that  is  an  eftatc  of  freehold  ;  otherwife  a  fine  has  no  ef-  ^f^^^rLT 
ft£t  whstfoever  with  refped  to  a  ((ranger,  and  operates  as  an  nooe  but  the 
eftoppel  only,  and  bars  none  but   the  party  cUimiitg  /indcr  P^^^y  cUimiog 
It*  • 

As  to  the  authorltjT  I  promifed,  which  was  equal  to  the  A  feoffment  it 
authority  of  Lord  6W/,  it  is  Lord  Cch  himfelf,  who  in  the  '^^^ZnwfVf' 
page  before  that  of  the  cafe  cited  Cc,  Lit,  9.  a,  has  thefe  ex-  cenvcyame, both 
preifions,  a  feoffment  is  the  moft  ancient  and  furc  way  ©f "  "  "  P"*>^<^^» 
conveyance,  both  for  that  it  is  folemn  and  publick,  and  p"owd7*and*aifo 
therefore  beft  proved,  and  alfo  for  that  it  clcareth  all  diflei-  as  it  clears  aU 
fins,  {jTr.  which  cannot  be  done  even   by  fine  and  recovery  :  <^>ff' J"*'  ^'« 

-'        --T         ■*  rs  M  9  ••  ^L^r/r  rr   ri  ^oich  canpoc  be 

fo  that  It  IS  Lord  Cotes  own  opinion,  that  a  feoffment  can  cffed  done  even  by  fiae 
that  which  a  fine  and  recovery  cannot,  and  therefore  it  can-  *n^  recoTcry. 
not  longer  be  maintained,  that  he  has  laid  it  down,  a  fine  is 
to  all  purpofes  a  feoffment  upon  record. 

It  was  faid  that  if  a  fine  was  void  in  this  cafe,  how  would  Many  caret 
it  make  a  forfeiture  :    there  arc  Aire  many  cafes  where  an  afl:  where  an  aam*y 
m:ij  be  void  as  againft  another,  and  yet  be  a  forfeiture  to  the  another,  and*yet 
perfon  ;   I  will  give  one  inftance,   that  of  a  copyhold  tenant,  a  rorfeituie  to 
a  leafe  made  by  him  is  certainly  void  againft  the   lord,  and  ^^,^^^°"5  "* 

r     r  '  TT  .!_         i    i  /-'-l        leafe  for  in  ftancc 

yet  IS  a  forfeiture.     Upon  the  whole  we  are  of  opinion  that  made  by  a  copy- 
che  fine  and  recovery  were  no  bar  to  the  remainders.  hold  tenant,  n 

certainly  void  »• 
gainft  the  lord>  nd  yet  &  a  fdrfeiture  as  to  himieJf« 

JdUngton  yerfus  Ctmn  and  Andrews^  July  3,  1744.  Cafe  49. 

ZAWREUCE  Hollifltr^  being  feifed  of  feveral  meffiiages, Theremuft  bea 
lands  and  tenements  in  Bryiol  and  other  places,  »*  did^^*"^^"*y  «'^^"^- 
**  by  will,  dated  the  i6th  oi  March ^  ^725,  devife  all  his  mef- tha  habirufe,* 
^*  fuages,  &r.  in  Briftol  to  a  company  of  merchants  there,  in  «o<i  the  court 

will  not  fet  up  a 
Croft  hit  a  charity  withoat  a  dccliratioB  in  writings  for  in  this  cafe  Lord  Harthvicke  held  that  chaiita- 
Ue  ia&»  are  within  both  the  daafes  of  the  ftatute  of  frauds  and  perjuries,  as  well  within  the  claufe  of 
icrUiny  as  the  cUufe  relating  to  the  declaration  of  trofts ;  and  notwithflanding  there  were  circum- 
ftaaMCca  which  ibewed  the  inclination  of  the  teftator  here,  that  fome  part  of  hit  eftatc  ihould  go  to  cha> 
ruabit  slba,  yet  be  did  not  think  the  evidence  arifing  from  thence  certain  enough  to  decree  this  to  be  a 
Cnift  iog  cbarirjj  and  that  admitting  parol  cridcncc  to  prove  it  would  be  breaking  io  upon  the  ft.ttu.c, 

truff 
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*^  truft  to  difpofe  of  the  rents*,  b^c.  not  exceeding  350/.  for 
«*  the  building  of  an  hofpital  to  be  called  St.  Latunnce's  Hef-^ 
*'  pitaff  and  to  be  under  a  Mafter  for  inftruf^ing  in  reading, 
*^  writing,  arithmetick*  and  mariner's  art,  as  many  boys  as 
*'  the  profits  of  the  cftatc  given  by  him  to  the  ufe  of  the 
*'  hofpital  would  bloath  ;  and  it  was  his  defire  that  the  de- 
**  fendant  and  other  perfons  named  in  the  will  (hbuld  deter- 
**  mine  all  matters  in  difference  relating  to  the  hofpital,  and 
"  after  their  deaths  the  dean  and  chapter  of  Briftoty  and  thcii 
**  fucceflbrs  for  ever,  (hould  be  the  infpeiJJors  <>f  the  hofpital, 
*'  and  appointed  the  defendants  Gann^  yfHJntury  aindfbur  other 
*'  perfons,  executots." 

Mr.  HoUiJhr  being  in  fome  apprehenfions  whether  this  ^hs 
a  good  difpofiaon  to  a  charity,  and  being  apprehenfive  that  it 
was  void  under  the  ftatute  of  mortmain,  9  Geo,  2.  ch*  36. 

On  the  firft  of  Augufty  1738,  he  made  a  fecond  will,  "  re- 
^*  citing  that  the  defendant  Cann  had  been  for  rtiady  yeai^ 
**  concerned  for  him  in  the  way  of  his  profefSon  irt  varioiks 
**  affairs,  and  had  difchargcd  them  \Vith  grtat  integrity  and 
'^^  to  his  intirc  fatisfa£liori ;  and  reciting  alfo  that  his  coufla 
^*  the  defendant  Mrs.  Andrews  had  for  abbut  twenty  yeal'S 
^*  fcrved  him  as  his  houfe-kceper  with  great  fidelity,  he  de- 
^*  vifcd  to  the  defendants  and  theih  heirs  all  his  meffuagek, 
*'  fifr.  in  Brtjibl  to  hold  to  the  defendants^  their  heirs  and 
*'  affigns  for  ever,  in  the  nature  of  joint- tenants,  and  likewiTc 
gives  fcveraL  other  edates  in  different  counties  to  thefe  two 
defendants  in  joint-tenancy,  and  gave  to  the  plaintiff  (who 
•'  is  his  only  child  and  heir  at  law)  twenty  guineas  to  btiy 
*'  her  mourning,  and  flrid^ly  enjoins  her  to  fubmit  to  the 
**  difpofition  he  had  thereby  made  of  his  eftate  ((he  being 
**  handfomely  provided  for  by  his  marriage- fetilcment  on 
**  her  mother,  and  otherwifc  fince),  and  that  (he  fbould  not 
**  prefumc  to  conteft  the  fame  ;  it  being  made  and  publiflied 
''  by  him  on  the  moft  cool  and  mature  deliberation  ;  all  his 
**  leafehold  eftates  and  perfonal  eftate,  not  before  difpofed  of^ 
*'  he  gave  to  the  defendants,  their  executors,  adminiftrators 
*^  and  aifigns,  and  appointed  them  executor  and  executrix, 
''  revoking  all  other  wills." 

On  the  iith  of  Augujl  following  the  teftator  died,  And 
fome  time  after  his  deaths  the  defendants  admit  they  found  in 
his  clofet  a  paper  writing  fubfcribed  byhim,  and  is  as  follows: 

*^  Rules,  requefts,  that  are  defired  to  be  obferved  and  fol- 
lowed, touching  the  execution  of  a  certain  will  made  by 
Lawrence  Holltjier^  dated  the  2d  day  o{  Augujl ^  1 738,  the 
adminiftration  and  power  is  wholly  left  to  the  management 
**  of  the  worthy  Mr.  Cann  and  Mary  AndrnvSy  their  heirs  and 
afiigns  for  ever  in  the  nature  of  jointenants.  It  was  never 
my  thoughts,  that  my  worthy  friend  fViUiam  Canny  Efq; 
(hould  have  any  trouble  in  this  affair,  more  than  to  adift 
my  coufin   A^ary  Andrews^   in    managing  the   fame,    and 

*'  I  hope 
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^^  I  hope  that  through  his  great  goodmfs  and  charitable  difpofuiok 
^^  he  will  be  plcafed  to  bring  the  whole  affair  to  it's  deiired 
*^  liTue :  And  becaufe  I  am  not  willing  to  incumber  the  faid 
*'  worthy  William  Cann^  Efq;  1  have  wrote  a  full  particular 
^*  account  of  all  matters  that  are  to  .be  tranfaded  under  the 
**  adminiftration  of  my  faid  will,  in  the  directions  that  are 
*•  feparately  given  to  the  faid  Mary  Andrews^  which  I  hope 
^^  and  doubt  not  but  the  faid  worthy  JVilliam  Canny  Efq; 
^^  will,  according  to  his  undoubted  generofity  and  integrity, 
'^  fee  performed,,  according  to  the  humble  requeft  of  a  true 
^'  and  teal  friend,  and  according  to  your  wonted  and  well 
^^  difpofed  charitable  difpoAtion  towards  all  men.  Law.  Hol^ 
•*  lifier.     Dundry^  ^^g^ft  ^'i  ^738** 

This  paper  was  written  by  one  William  Long,  and  fubfcrib- 
ed  by  the  teftator. 

Afary  jfdlington^  only  daughter  and  heir  of  the  teftator^  fiU 
ed  her  bill  againft  Mr.  Cann  and  Mrs.  Andrews  the  25th  of 
Mayy  1739^  and  prayed  a  difcovery  of  the  truft,  and  of  what 
they  know  to  have  been  faid  or  wrote  by  Lawrence  Hallifler^ 
or  his  order,  touching  the  application  of  his  real  and  perfonal 
eftate,  and  that  the  will  of  the  lil  of  Augufl  may  be  declared 
null  and  void,  and  that  (he  may  be  let  into  pofleflion  of  the 
real  eftate,  and  that  they  may  account  to  her  likewife  for  the 
perfonal  eftate  of  her  father. 

The  defendants  to  fo  much  of  the  bill  as  feeks  a  difcovery 
of  any  fecret  truft  for  charitable  ufel,  or  any  parol,  or  other 
declaration  of  truft  of  the  real  and  perfonal  cftatesof  Lawrence 
Holltjier^  not  made  by  him  in  writing,  and  not  figned  by 
him,  they  plead  that  he  was  feifed  in  fee  of  thofe  lands,  and 
that  by  the  will  of  the  ift  of  Augujl^  173^9  ^^  difpofed  of 
thei9  abfolutely  to  them  and  their  heirs. 

And  further  plead  the  a£l  of  29  Ch.  2.  ch.  3.  for  prevention 
of  frauds  and  perjuries,  by  which  all  declarations  or  creations  of 
tryft  of  emy  lands  Jbould  be  manifejled  by  fome  writing  Jigned  by  the 
fartyy  or  by  his  laft  will^  or  elfe  /hould  be  utterly  void  and  of  none 
effe&.  And  therefore  the  difcovery  of  fuch  parol  declarations 
of  truft,  as  fought  by  the  bill,  is  no  ways  material  to  the 
plaintiff's  relief,  nor  are  defendants  obliged  to  anfwcr  to  it, 
and  therefore  plead  the  will  and  a&  in  bar. 

In  anfwer  to  the  refidue  of  the  bill,  the  defendant  Andrews 
pofitively  denies  that  fuch  diredlions  as  are  alluded  to  by  the 
faid  writing,  or  any  other  direftions,  were  ever  given  by  the 
faid  teftator  to  her,  touching  any  charitable  ufe,  or  truft  in  the 
bill  mentioned,  or  any  other  truft  whatfoever. 

They 
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They  both  likewife  deny  that  they  were  ever  ni^tfatd  or  ap^ 
pointed,  in  any  writing  to  their  knowledge,  to  have  the  ma- 
nagement of  any  charitable  ufe  aa  truftees  :  or  chat  the  teftator 
did  fignify  to  them  in  any  kind  of  wrkiag  bis  defigning  to 
fettle  hiseftatc  in  truft  for  the  benefit  of  any  charitable  ufe  or  u(es. 

On  the  28th  of  Jufy^  1740,  the  plea  came  on  to  be  argued 
before  Lord  Hardwicktj  who  ordered  it  to  ftand  fior  an  anfwer, 
with  liberty  to  except,  and  the  benefit  of  the  plea  was  iaved  to 
the  defendants  till  the  heariiig  of  the  caufe. 

This  caufe  flood  in  the  paper  the  5th  of  Juni^  and  was 
heard  foon  after. 

Mr.  Attorney  General  for  the  plaintiff. 

That  though  the  teflator  has  taken  all  the  care  he  can  to 
evade  the  flatute  of  mortmain,  yet  the  flatute  will  not  permit 
an  ad  to  avoid  the  a<^. 

That  clqufula  imonfuitm  inducunt  fufpicionem^  and  that  the 
introdudion  of  the  wi]l,  and  giving  the  eilate  to  the  defend- 
ants in  joint-tenancys  are  very  extraordinary. 

That  the  afi  does  not  require,  that  the  devife  of  land  upon 
a  truft  fhould  be  fuch  a  one  as  is  capable  of  being  carried  into 
execution. 

That  the  paper  is  to  be  taken  as  part  of  his  will,  that  this  is 
a  truft^  and  appears  to  be  fo  by  proof  and  admifHon  ;  and 
clear  that  it  is  a  declaration  of  truft,  though  it  does  not  appear 
for  what  purpofes. 

That  the  law  being  for  a  general  good,  ought  to  be  libe** 
rally  expounded. 

By  the  flat,  of  MortmMi  g  G.  2.  ch.  36.  *^  No  manors^ 
**  lands,  ^c.  nor  fums  of  moneys  goods,  istc.  or  any  other  per- 
^^  fonal  eftate  whatfoever  to  be  laid  out  in  the  purchafe  of  anj^ 
^*  lands,  (sTr.  fball  be  glven^  granted,  (ffc.  or  any  ways  charged 
^^  or  incumbred  by  any  perfon  or  perfons  whatfoever,  in  trt^ 
^^  ^rfir  thi  hntfit  of  any  charitable  ufes  whatfoever,  unlefs  fuch 
^'  gift,  conveyance,  appointment,  £!fr.  be  by  deed  indented^ 
'*  fealed  and  delivered  in  the  prefence  of  two  or  more  crediblo 
<<  witnefies,  twelve  kalendar  months  at  leaft  before  the  death 
^^  of  fuch  donor  or  grantor  (including  the  days  a^  the  exe* 
*^  cution  and  death)  and  be  inrolled  in  the  eourt  of  Chancery 
**'  within  fix  kalendar  months  next  after  the  execution  there*' 
"  of,  feTf ." 

Tbat  under  the  words,  in  truft  for  or  the  benefit  of  they  might 
be  admitted  to  read  parol  proof,  to  fhew  it  to  be  a  truft  for  a 
charity.  M14 
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Mr.  fFiUridmm  for  the  defendants* 

The  teftator  had  a  power  to  gire  the  eftate  as  he  thought 
proper,  fo  as  his  difpofition  was  confiftent  with  the  rules  of 
law,  as  well  with  regard  to  the  manner  of  giving,  as  the  ob- 
ject of  the  gift. 

If  the  gift  be  to  the  devifees  for  their  own  benefit,  in  point 
of  law  it  is  a  good  devife, 

Upon  the  face  of  the  will  it  appears  to  be  fa,  and  primifacii 
in  every  devife  not  only  the  legale  but  the  beneficial  ilitereft 
pafles. 

To  deprive  a  devifee  of  this  benefit^  it  is  incumbent  on  the 
plaintiflTto  (heW  that  it  ^as  given  upon  a  truft,  or  that  the  will 
is  inconfiftent  with  the  rule  of  fome  pofitive  law,  and  that  the 
devifee  took  the  legal  intereft  in  fuch  eftate,  not  for  his  own 
but  for  the  ufe  of  another. 

This  muft  be  done  by  (hewing  it  to  be  a  truft,  and  that  can* 
not  be  done  but  by  Slewing  a  declaration  of  that  ttuft  in  writ- 
ing; and  therefore  the  plaintiffhas  recoiirfeto  the  paper  writ- 
ing ;  and  this  is  faid  to  be  a  declaration  of  the  truft  of  the  legal 
eftates  given  by  the  will. 

If  this  were  a  voluntary  deed,  would  a  paper  even  declaring 
II  truft  be  fuficient  to  take  it  from  the  erantee  i  no  certainly. 

If  an  eftate  is  given  by  a  will,  can  a  paper- writing  declare 
that  thp  truft  of  the  lands  fiiall  be  to  if.  remainder  to  B*,  and 
take  it  clearly  from  the  devifee,  and  give  ic  to  another  I 

This   would  evade  the  intent  of  the  ftatute  of  frauds  and   ' 
perjuries,  which  was  to  prevent  frauds  in  obtaining  wills  from 
perfons  by  obtending  other  inftruments,  or  by  forgery. 

Here,  if  a  man  was  confcious  that  another  had  left  his  ef- 
tate to  one  or  two  perfons,  if  a  third  fliouid  get  a  declaration 
that  the  devifees  were  truftees  for  himfelf,  or  if  fuch  a  paper 
ihould  be  forged  \  this  would  take  away  the  devifed  lands  from 
the  devifee,  who  had  them  by  a  folemn  inftrumenf,  and  tranf« 
late  the  gift  to  another,  without  any  other  folemnity  but  a  pa« 
per  writing  barely  ftgned,  but  not  attefted. 

The  queftion  is.  Whether  here  Is  fuch  a  declaration  of  8 
truft  in  writing  as  the  court  can  make  any  decree  updn,  to 
wreft  the  legal  eftate  out  of  thefe  devifees  for  the  benefit  of  a 
third  perfoo.  And  the  refolution  of  this  qycftion  will  depend 
pn  another. 

Voj.,  IIL  L  Whether 
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Whether  here  are  grounds  fufficient  for  a  court  of  equity  to 
have  declared  the  defendants  truftees  for  a  charity ;  for  I  will 
hot  contend  but  that  if  they  were  truftees  for  a  charity,  though 
an  indefinite  one,  that  might  be  fufficient  to  enable  the  crown- 
to  apply  the  gift. 

This  paper  is  not  fufficient  to  determine  upon,  that  the 
teftator  meant  to  give  hiseftate  at  all  in  charity. 

That  it  is  too  uncertain  to  found  ajudgment  upon,  and 
but  conjeSaral  at  lead. 

Whether  he  meant  this  will  is  not  clear,  for  the  date  is  dif- 
ferent,  the  paper  referring  to  a  will  of  the  2d  of  Augujl :  nor 
does  it  with  certainty  anfwer  the  defcription,  for  the  de- 
fendants are  not  joint-tenants  of  the  whole,  part  of  the  eftate 
being  given  to  Mr.  Cann  folely* 

It  appears  likewife  by  thefe  deeds  that  the  teftator  had  a  re* 
gard  for  Mrs.  Andrews^  and  a  dcfign  to  provide  for  her. 

L^rd  Chancellor  thinking  there  might  be  fomc  refemblance  be*. 
tween  this  cafe  and  tbo(e  upon  the  ftatutes  of  fuperftitioua 
ufes,  where  mn  conjiai  that  there  was  any  fuch  ufe  on  the  face 
of  the  wills  themfelves,  but  a  fecret  truft  for  that  purpofe,  or- 
dered this  caufe  to  (land  over  to  fearch  into  precedents.  And 
on  the  3d  of  July^  i744»  ^^  caufe  came  on  again,  when  the 
counfel  for  the  plaintifF  productd  three  precedents  out  of  the 
court  of  Exchequer. 

Firft,  The  Attorney  General  againft  ^oms^  the  4th  of  ^amts 
the  fecond. 

Secondly,  The  King  verfus  L^dy  Portingtonj  the  4th  of /f?/- 
liam  and  Mary^  1  Salk.  162.  and  Ca/is  in  B.  R,  in  thi  time  tf 
William  tht  thirds  Cafe  31. 

Thirdly,  The  Attormy  Gemral  againft  Lawfon^  Trinity  tirm^ 

thi  third  of  fVilliam  and  Mary. 

To  (hew  that  notwithftanding  there  is  not  under  a  wilt  an 
cxprefsdevife  to  a  fuperftitious  ufe,  yet  that  a  court  of  equity 
will  from  fufpicious  circumftances,  as  where  a  teftator  devifes 
his  eftate  to  a  ftranger  and  his  heirs  without  declaring  a  truft, 
admit  parol  evidence  to  flicw  the  tcftator's  intention  to  give 
it  to  fuch  a  ufe. 

« 

The  counfel  for  the  defendants  infifted  that  two  out  the 
thret  cafes  did  not  come  up  to  the  prefent,  for  they  were  not 
the  cafe  of  wills,  but  upon  a  conveyance. 

Thi 
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The  laft  hu  fome  refemblance,  bectufe  it  was  upon  a  will, 
t  devife  to  Lady  PmrtingUn  and  her  heirs,  without  any  truft ; 
the  Gourt  declared  it  to  he  a  fuperftitious  ufe,  and  therefore  tht 
King  (ball  order  it  to  be  applied  to  a  proper  ufe. 

So  ht  as  this  decree  was  founded  upon  parol  eVid^nce^  it 
differs  from  the  ftatute  of  frauds  and  perjuries. 

But  it  is  material  what  grounds  they  went  upon  in  admit- 
ting  fuch  proof. 

It  is  ftated  in  Mr.  feijeant  SalhUts  RiporU^  "  that  it  was 
'<  heldfirft,  that  the  ftatute  of  frauds  did  not  bind  the  King 
^*  but  took  place  only  between  party  and  party.  Secondly, 
^^  That  the  King,  as  head  of  the  commonwealth,  is  obliged 
*^  by  the  common  law,  and  for  that  purpofe  intrufted  and  em* 
*^  powered,  to  fee  that  nothing  be  done  to  the  diiherifon  of  the 
^^  crows,  or  the  propagation  of  a  falfe  religion,  and  to  thac 
'^  end  intitled  to  pray  adifcovery  of  a  fuperftitious  ufe.  Third- 
^^  ly.  This  ufe  being  fuperftitious,  is  merely  void,  and  for 
^^  that  reafon  the  King  cannot  have  it ;  yet  however  it  is  not 
^*  fo  far  void  as  that  it  (ball  refult  to  the  heir,  and  therefore 
^*  the  King  (hall  order  it  to  be  applied  to  a  proper  ufe;''  fo 
that  the  ground  upon  which  the  decree  goes  upon  there,  is  the 
prerogative  given  to  the  King  by  the  firft  of  Edward  6ih,  cb,  14, 

There  are  three  cafes  where  a  ftatute  (hall  bind  the  King^ 
though  be  is  not  named. 

Firft,  He  is  included  in  the  13th  of  Elizabeth  for  reftralning 
college  leafes  under  the  general  worplf  hdy  politick  or  corporate. 

Secondly,  he  (hall  not  be  exempted  by  conftru£Hon  of  law 
out  of  the  general  words  of  a6ls  made  to  fupprefs  wrong. 

Thirdly,  The  general  wofds  of  ftatutes  which  tend  to  per- 
form the  will  of  a  founder  or  donor  (hall  bind  the  King  though 
not  nadied.     See  Magdalen  Coll,  iafe^   1 1  Co,  66.  b. 

The  reafon  why  a  benefit  is  given  to  the  King  where  there 
are  fuperftitious  ufes,  is  to  prevent  the  growth  and  encourage- ' 
meotof  a  falfc religion.     Vide  i  Ed,  6. 

From  this  time  down  to  the  ilatute  of  frauds,  the  King  might 
have  had  the  beneHt  of  parol  evidence  ;  but  as  the  King  is  not 
bound  by  the  Stat,  of  frauds  and  perjuries,  for  he  is  not  named, 
aad  reliting  only  to  party  and  party,  the  reafon  of  the  court  of 
Exchequer's  admitting  parol  evidence  was  founded  upon  this- 

rule. 

L  2  The 
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The  prefent  queftion  is  between  an  heir  at  law  and  a  de- 
Tifee ;  and  there  is  no  prerogative  in  this  cafe^  neither,  is  thcie- 
any  particular  privilege  belonging  to  a  charity^  ta  exempt  it 
out  of  the  ftatute  of  frauds. 

That  the  ftatute  of  mortmain  does  not  veft  any  thing  in  she 
crown,  or  by  a  devife  to  charity,  but  operates  only  by  an* 
nulling  the  devife  abfolutely. 

■ 

That  the  conftrudtion  aimed  at  by  the  plaintiffs  would  be 
totally  deftroying  the  ftatute  of  frauds,  the  great  fence  of  our 
property,  if  a  paper  which  may  be  forged  after  a  perfon  has 
made  his  will,  (hall  be  admitted  to  be  a  declaration  of  truft 
only  in  thofe  perfons,  who  had  an  abfblute  devife  by  the  will 
without  any  truft. 

The  cafes  of  fuperftitious  ufes  are  very  different  from  this. 

.  Superftitious  ufes  are  mala  inft^  and  deftrudive  to  our  con* 
fiitution  and  government  under  the  proteftant  religion,  and 
therefore  the  law  prohibits  them ;  but  it  is  not  fo  with  chari** 
table  ufes,  which  have  been  always  favoured,  as  in  copyhold 
eftates  given  by  will  to  charitable  ufes,  furrenders  have  been 
fupplied. 

The  true  foundation  of  this  ftatute  of  mortmain  was,  that 
there  was  enough  of  land  got  into  the  hands  of  corporations 
that  are  indifToluble,  and  that  even  no,w  charities  maybe  efta- 
bliflicd  in  the  life-time  of  a  perfon,  but  fliall  not  be  done  in 
his  laft  moments. 

That  the  judges  have  declared  fuperftitious  ufes  to  be  bad 
ones,  which  makes  this  cafe  differ  materially  from  them,  and 
therefore  is  not  at  all  affeded  by  them. 

«  ^^ 

That  fuppofmg  this  paper  to  have  been  a  writing  executed 

in  the  prefence  of  three  witnefles,  yet  it  is  not  fuch  a  defigna- 

tionof  a  charity,  as  will  take  this  cafe  out  the  ftatute  of  frauds. 

Mr.  Attorney  General  in  his  reply  faid,  there  was  nothing 
in  the  mortmain  zGt  which  confines  it  to  a  truft  in  writing. 

For  it  is  to  any  perfon  in  truft^  or  for  the  hemfit  of  any  ebaritaUo 
ufis. 

So  that  if  the  intention  can  be  made  appear,  whether  it  be 
in  writing  or  not,  it  is  equally  within  this  ftatute. 

The  point  the  ftatute  had  in  view,  was  to  prevent  the  dif* 
inherifon  of  heirs,  and  if  the  conftrudion  of  the  defendant's 
counfel  fliould  prevail,  it  would  be  a  means  of  letting  in  an 
•vafion  upon  this  %&. 

Aas 
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Afis  of  parliament  of  this  kind  are  to  be  conftrued  liberally 
and  favourably)  fo  u  to  fupprefs  cbe  mifcbief,  and  advance  the 
jcmedy. 

That  there  are  feveral  expreffions  in  this  paper  which  are  not 
reconcileable  to  any  thing  but  a  charity;  fuch  as  I  hope  and 
Jnii  ttai  hta  tbi  feii  w$rthy  /flUiam  Conn  will  according  to  his 
MMd$uytid  gimrofity^  and  inUgrity^  fa  performed^  according  to  bis 
wonted  and  wiUdi/pe/td  cbaritahU  difpofition  towards  all  men. 

LoR]>  Chancbllor, 

I  have  been  under  fome  doubts  as  to  the  determination  of 
ibis  cafe, 

Becaufe  on  the  one  hand  great  inconvenience  may  arife, 
from  means  being  found  out  to  evade  and  elude  the  ftatute  of 
mortmain :  And  on  the  other  hand,  it  may  be  a  dangerous 
thing  to  determine  this  cafe  to  be  a  truft  ;  for  I  muft  break  in 
upon  the  fiatute  of  frauds,  by  a'Smitting  parol  evidence  to  prove 
the  teftator  intended  his  eftate  for  charitable  ufes. 

Therefore  to  find  out  a  medium  was  the  great  difficulty. 

As  to  the  prefent  cafe,  if  the  court  can  find  a  way  of  deter- 
mining it,  which  will  avoid  the  eluding  the  ftatute  of  mort- 
main, there  is  no  reafon  to  induce  the  court  to  make  a  ftrain 
ivfaich  might  affeA  the  ftatute  of  fiauds  and  perjuries. 

It  was  a  terror  and  apprehenfion  which  the  teftator  had  of 
iK\%  mortmain  \2LV7^  which  induced  him  miftakenly  to  revoke 
the  firft  will,  from  an  imagination  that  it  was  within  that 
ftatute ;  for  if  he  had  not  revoked  it,  that  will  would  certain* 
ly  have  ftood,  as  it  was  made  fo  long  before  his  deaths 

But  however  this  ought  not  to  have  any  particular  influence 
on  my  determination  of  the  cafe. 

There  are  three  queftions : 

Firft,  Whether  this  be  a  cafe  within  the  ftatute  of  frauds  and 
perjuries. 

Secondly,  Whether  here  is  fuch  a  declaration  of  truft  as  is 
If  qoired  by  that  ftatute. 

Thirdly,  If  not  t  cafe  within  the  ftatute  of  frauds,  whether, 
on  the  foot  of  parol  proof,  here  is  fufficient  evidence  of  a  truft 
for  chanty. 
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I  am  of  opinion  this  is  a  cafe  within  that  ftatulc;  for  othef«» 
wife  I  (hould  open  a  door  to  infinite  inconvenience  with  regard 
tq  this  ftatute,  and  which  would  conftderably  overbalance  the 
mifchief  that  can  arifc  by  leaving  a  loop-hole  whereby  to  elude 
the  ftatute  of  mortmain* 

Confidcr  that  charitable  ufes  are  within  both  th^  claufet  of 
the  ftatute  of  frauds,  as  well  within  the  daufe  of  devifcty  zji 
the  claufe  relating  to  the  declaration  of  trufts. 

That  this  has  been  determined,  that  there  muft  be  a  decia* 
ration  of  truft,  and  that  there  muft  be  a  will  duly  executed, 
in  order  to  create  a  charitable  ufe;  and  even  though  fuch  ap- 
pointments have  got  the  better  of  the  ftatute  Je  donis^  and  copy- 
hold eftate,  yet  that  it  is  not  a  good  appointment  to  pafs  free* 
hold  lands  to  a  charitable  Ufe  within  this  ftatute. 

It  w:^s  determined  by  Lord  Talbot^  in  the  cafe  of  the  Atimmtf 
GiHiri^l  verfus  Spillet^  that  the  court  could  not  fet  up  a  truft  for 
a  pharity  without  a  declaration  in  writing,  notwithftanding 
there  were  fuch  frircumft^nces  in  favour  of  the  charity,  that  the 
teftator  could  not  mean  any  thing  elfe ;  and  notwithftanding 
the  dcvifces  there,  as  well  as  here,  were  join  tenants,  the  caufe 
was  reheard  before  me  in  Trinity  Term^  I739i  ^^^  ^  ^^^  ^'  ^^^ 
fame  opinion,  and  the  decree  was  a^rmed. 

I^  has  t)een  objefled  by  Mr.  Attorney  Qencral,  that  there  are 
words  in  the  ftatute  of  mortmain^  that  go  fatther  than  the 
ftatute  of  frauds,  and  which  were  intended  to  take  in  parol  trufts. 

^^  That  no  lands,  ^c.  fliall  be  charged  or  incumbred  to  any 
^'  perfon  in  trufts  or  for  the  honefit  of  any  charita^l/e  ufe  wt^tr 
«  foever." 

Mr.  Attorney  General  faid,  this  is  a  new  law,  fubjefi  to  the 
ftatute  of  frauds  and  perjuries,  and  that  this  a£t  makes  any  dif* 
ppfition  void  for  the  benefit  of  a  charitable  ufe,  whether  ia 
writing  or  not. 

The  iVatute of  But  I  am  of  opinion  this  law  has  not  abrogated  the  ftatute 
"^'ablwut^the  ^^  frauds,  which,  being  made  for  the  publick  good,  ought  ji«r- 
Saiufe  ot  fraud!,  mcm  impoficre  futuri^ 

which*  being 

made  for  the  publkk  good,  ought  mrmam  imfenerejiituns, 

iTawtw^tli^  It  is  true,  t^je  ftatute  of  frauds  cannot  govern  the  particular 
rapiftt  muii  be    provifions  of  that  ftatute,  but  it  muft  goyern  the  conftrudioa  of 

conitrued  by 

>hat  it  laid  down  io  precrdent  aAs  j  To  in  like  manner  the  flatute  of  fraudi,  though  it  doet  not  govern 

the  particular  provifioas  of  Cue  Aaiuu  of  noiuntin,  yet  it  goverai  the  GOAftruAvMi  of  that  wEtp  at  being 

afvbie^ntMc* 

fub.'equenc 
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fubfequent  ads,  as  under  the  difabling  ftatutes  againft  papifts, 
thejr  muft  be  conftrued  by  the  rules  of  ia\Rr,  and  by  what  is  laid 
down  in  precedent  ads. 

If  it  fhould  be  admitted,  that  the  ftatute  of  mortmain  took 
all  thefe  cafes  out  of  the  ftatute  of  frauds,  and  was  intended  to 
introduce  parol  evidence,  it  would  do  more  mifchief  by  laying 
the  foundation  for  a  great  deal  of  perjury,  than  it  can  poifibly 
do  good  in  any  other  refpedl  whatfoever* 

But,  as  I  faid  before,  this  cannot  be,  for  it  muft  be  conftrued 
conformably  to  the  ftatute  of  frauds  and  perjuries. 

The  fecond  queftion  is,  Whether  there  is  in  this  cafe  a  pro** 
per  declaration  of  truft  ?  And  this  depends  upon  the  conftruc- 
tton  on  the  paper  writing  of  the  9th  of  i^i/^ii/?,  '7 3^1  called 

There  is  a  miftake  in  it,  as  to  the  defcription  of  the  will, 
but  I  lay  no  weight  on  this,  except  there  had  been  another  will 
in  being,  and  therefore  muft  take  it  to  refer  to  the  will  of  the 
l&  of  jfugiifit  17^8. 

Confider  whether  from  the  nature  of  the  paper  it  can  be  ado 
mitted  as  a  declaration  of  truft :  And  I  am  of  opinion  it  can 
not,  for  the  reafons  given  at  the  bar,  which  arc  very  proper 
ones. 

If  the  teftator  had  made  a  feofi^ment  to  himfelf  and  his  heirs, 
and  left  fuch  a  paper,  this  would  have  been  a  good  declaration 
of  truft  within  the  other  claufe  of  the  ftatute  of  frauds. 

But  this  prefent  cafe  arifes  upon  the  claufe  of  the  ftatute  of 
frauds  relating  to  a  difpofition  of  lands  by  will. 

Here.is  a  paper  fubfequent  in  date  to  the  will,  and  therefore, 
if  it  had  any  effed,  it  would  operate  as  a  revocation  of  the  will 
with  regard  to  the  beneficial  intereft  in  the  eftate. 

But  it  is  not  executed  with  the  proper  folemnities  ;  for^  as  Tbefamffoiem- 
to  freehold  lands,  a  man  can  no  more  difpofc  of  a  truft  or  equi-  jiiiici  required  by 
table  intereft,  than  he  can  of  the  legal  eftate  in  thofe  lands,  f^Jj^^l^l^^f  ^^ 
under  the  ftatute  of  frauds,  without  thefe  folemnities.  of  amiAcr  ^^ 

equitabJe  intereft 
in  freehold  lamli,  at  of  a  legal  eftate  io  fuch  lands  ;  nor  can  a  tcflator  revoke  a  tnift,  anj  mere  iuau  he 
caa  dcTiic  it,  wiibout  thefe  folemnitiet. 

Neither  can  he  revoke  a  truft,  or  equitable  intereft,  in  free- 
hold lands,  any  more  than  he  can  devile  it  without  tbcfe  fo- 
lemnities. 
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If,  by  this  paper,  he  had  even  named  another  perfbn  for  hif 
truftee,  it  would  not  have  fet  afide  the  will,  unlefs  the  devifee 
bad  by  fraud  prevailed  upon  the  teftator  to  give  him  the  eftate 
abfolutely  under  the  will,  and  told  the  teftator,  that  after  tha 
will  was  executed,  fuch  a  paper  would  be  a  fufficient declaration 
of  the  truft  for  a  charity  ;  but,  upon  the  foot  of  a  plain  devife^ 
and  without  any  mixture  of  miftake,  or  fraud,  it  is  not  a  good 
declaration  of  a  truft. 

Therefore,  I  am  of  opinion,  this  paper  is  not  within  the 
meaning  of  the  ftatute  of  frauds,  nor  does  it  amount  to  fuch 
a  declaration  of  a  truft  as  is  there  required. 

But,  thirdly,  fuppofing  it  was  not  within  the  ftatute  of  frauds, 
then,  whether  there  is  fufficient  foundation,  confidering  the 
tinccrtainty  of  the  proof  in  this  cafe,  to  decree  this  to  be  a  truft 
for  charity. 

-Now,  as  to  this,  the  cafe,  t6  be  fure,  is  more  doubtful ;  but 
yet  I  am  not  fatisAed  to  decree  it  upon  this  foundation. 

I  do  agree,  th^t  there  does  appear  to  be  an  inclination  in  the 
teftator,  that  fome  part  of  his  eftate  fliould  go  to  charitable  ufes* 

To  be  fure,  he  was  in  apprehenfions  of  the  ftatute  of  mort* 
main,  by  the  evidence  which  has  been  given  of  his  defining  the 
defendant  Cann  to  lend  him  the  ad  to  read  it  oyer  carefully : 
And,  that  this  paper  is  a  circumftantial  evidence,  to  fliew  his 
intention  of  giving  fomething  to  charity  ;  for,  I  do  agree,  that 
thefe  expreffions,  Mr.  Cannes  wonted  and  well  dijpojed  ebarifablfi 
iijpofitiony  lie.  muft  otherwife  appear  abfurd. 

But,  how  is  it  clear  to  me,  that  the  teftator,  Mr.  HoUiJUr^ 
intended  the  whole  for  charity,  or  how  much,  if  he'meant  only 
part  of  his  eftate  ftiould  go  in  that  manner. 

For,  upon  the  evidence,  it  is  manifeft  he  did  not  intend  the 
^hole  ftiould  go  to  charity. 

The  defendant's  witnefles  prove,  that  the  teftator  had  a  great 
regard  for  Mr.  Canrty  and  Mrs,  Andrews ^  and  that  he  declared 
he  had  given  them  great  part  of  his  eftate;  and  that  he  himfelf 
told  Mrs,  Andrewsy  juft  before  his  death,  he  had  made  his  will, 
and  done  well  for  her  j  and,  that  ftic  replied,  I  have  a  greater 
regard  for  your  relations  than  my  own  j  to  which  heanfwercd, 
do  not  give  away  fo  much,  as  to  leave  too  little  for  yourfelf. 

I 

But 
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But  I  do  not  reft  it  on  the  defendant's  proof,  for  the  plain* 
tiflF's  evidence,  in  fonae  meafure,  correfponds  with  it ;  for  her 
witnefles  fay,  that  Mr. /fo//^/r  defigned  the  greate/i  part  of  h\% 
eftate  to  charitable  ufes,  which  implies,  they  did  not  think  he 
intended  the  whole* 

As  to  the  charitable  ufes,  provided  it  was  fufliciently  proved, 
and  the  ftatute  of  frauds  was  out  of  the  way,  how  am  I  to  dif- 
cover  how  much  he  intended  to  the  devifees,  and  how 'much 
to  charity,  or  how  fliaU  I  be  able  to  draw  the  line  between  the 
devifees  and  the  charity. 

He. could  not  under  this  new  will,  by  reafon  of  the  mort- 
main ad,  devife  itdiredly  ;  and  he  did  notl^dow^  (t^^c  inpoipt 
of  law,  the  old  one  was  good. 

What  rule  then  has  a  court  of  equity  to  go  by,  to  detefi* 
mine  how  much  of  the  will  is  void,  and  how  much  of  thetefta-^ 
tor's  eftate  (ball  go  to  the  plaintiff  ? 

Befides,  very  little  inconvenience  can  arife  from  my  deter« 
mination,  for  this  cafe  cannot  be  liable  to  great  objections,  as 
a  general  cafe,  becaufe  the  inftances  of  truftces  abufing  the  truft 
of  charity  are  o  frequent,  that  they  are  a  fufficient  warning  to 
reafonable  men,  not  to  leave  their  eftates  under  fuch  uncer- 
tainty,  as  to  put  them  abfolutely  under  a  perfon's  power,  and 
then  truft  to  his  generofity  for  the  difpofingof  them  in  charity. 

The  next  confideration  is  upon  the  cafes  that  have  been 
cited  of  fuperftitious  ufes,  and  the  conftruSion  of  the  law  upon 
thofe  ftatutes. 

Now  the  court  of  exchequer,  in  Lady  Por^hg.ton*s  cafe,  held, 
that  the  ftatute  of  frauds  did  not  extend  to  the  King,  and  en- 
tered into  parol  proof  upon  this  foundation. 

But  as  I  am  of  opinion  the  prefent  cafe  is  clearly  within  the 
ftatute  of  frauds,  it  makes  a  material  difference,  and  takes 
them  horn  being  precedents  here  :  And  for  this  reafon,  I  am 
not  obliged  to  determine  whether  the  judgment  of  the  exche- 
quer in  Lady  Portington^%  cafe  was  right  or  not. 

In  Mr.  Serjeant  SalkelcTs  report  of  this  cafe,  it  was  a  traverfe 
to  an  inauijition  poft  mortim^  where  the  jury  found  for  the  King, 
but  fubjcdt  to  the  opinion  of  the  court,  whether  the  devife 
could  be  averred  to  be  a  truft  to  a  fuperftitious  ufej^  and  the 
fourt  of  King's  Bench  held  it  could  not,  and  that  both  from 
|be  ftatute  of  frauds,  and  Uqm  the  nature  of  the  thing. 

But 


154  CASES  Argued  and  Determined 

Thekin^inthe  But  after  this,  on  the  26th  of  ^tf/,  1693,  it  came  before 
J^^jJjJ^^j^  the  court  of  exchequer,  upon  an  information  for  a  difcovcry, 
wayt»  other  on  and  an  application  of  the  devife  to  an  ufe  truly  charitable ;  for 
^^w^E^ri^^^^  King,  in  the  court  of  exchequer,  may  proceed  two  ways, 
^  way  oUo^-  either  on  the  Latin  fide,  or  on  the  EngUJb^  by  way  of  inform- 
miioo.  ation. 


The  exchequer  They  held,  that  the  ftatute  of  frauds  did  not  bind  the  King, 
^^»^^^"**but  took  place  only  between  party  and  party:  I  own,  I  am 
hind  the  king,  doubtfui  as  to  this  dodrine,  that  the  King  is  not  bound  by  a 
k«t  took  place  ftatute  unlefs  he  is  exprefsly  named. 

only  between 

C^Q^'be  M  no*t     There  is  a  cafe,  however,  where  it  has  been  determined  that 

aemed :  Urd    be  IS  not,  and  that  is  upon  the  fixteenth  fedton  of  the  ftatute 

i^r^'thii^"^*"  of  frauds,  whereby  it  is  enaScd  "  that  no  writ  o^ fieri  frcUt 

dodiiiae.  **  or  other  writ  of  execution,  (hall  bind  the  property  of  the 

**  goods  agaiitft  whom  fuch  writ  of  execution  is  fued  forth, 

*'  but  from  the  time   that  fuch  writ  fhall  be  delivered  to  the 

**  IherifF,  &r.    to  be  executed ;  and   for  the  better  manifefta* 

**  tion  of  the  time,  fuch  (herifF,  ^c.    (ball^  upon  the   receipt 

**  of  any  fuch  writ,  indorfe  upon  the  back  thereof  the  day  of 

*^  the  month  or  year  whereon  he  or  they  received  the  fame/^ 

In  extents paqt^  Now  the  King,  notwithftanding  this  claufe  in  the  cafe  of 
c4  by  abafon,be  #jrf/fff/  and  ixicuti^ns^  is  not  bound  by  the  telle  ;  as,  where  in  a 
j^^^y^'^'y^^long  vacation,  the  tcftc  is  dated  as  of  the  laft  day  of  the  pre- 
andthc^donot  Cedent  term;  it  (hall  prevail  againft  intermediate  ads  between 
bind  betorethat  the  King's  debtor  and  other  perfons  ;  though  the  pradice  is  in 
in Viong' vac*-*^  cxtcnts  granted  by  a  baron  to  mark  the  day  of  granting  them, 
tion  th:  ^efte  it  and  they  do  not  bind  before  that  day. 

dared  as  of  the 

Jileccdcnt  term,  ^*  ^®  vfh^t  was  mentioned  by  Mr.  Attorney  General,  on  the 
It  ihall  prevail  ftatute  of  ufury,  I  have  looked  into  it,  and  likewife  into  the 
againti  »«««"»«•  ftatute  of  Queen  Ann^  which  is  penned  in  the  fame  words, 
tween  the  king's  s^nd  where  parol  evidence  has  been  admitted  to  (hew  ufurious 
debtor  Afid  other  intereft  taken  by  a  mortgagee,  though  there  was  none  upon  the 
pcribas.  f^^^  ^f  ^j^g  j^^^j  itfclf,  is  upon  this  claufe,  \%Ann,fi,  2.  c.  16. 

Ji£l  I.  ^^  All  bonds  and  aiTurances  for  the  payment  of  any  prin- 
*^  cipal  or  money  to  be  lent  upon  ufury,  whereupon  there  (hall 
*^  be  relerved  or  /<2iM  above  five  in  the  hundred,  (hall  be  utterly 
**  void. 


.        Sunpofe  a  mortea;re  to  be  drawn  only  for  five  her  cent,  and  the 

If  a  mortgage  be  »*^  ,        iT^.  /  r 

diawn  {ot  K^fer  mortgagee  takes  nx,  it  would  be  void  upon  the  word  take. 

cent   and  a  mort- 
gagee takes  ixtf  it  would  be  void  00  the  word  uke,  in  the  flat,  of  21  Ann^ 

In  the  prcfcnt  cafe,  it  is  extremely  improper  for  the  court  to 
make  a' decree  for  the  plaiiltiiFs  beciufc  the  court  cannjt  de- 
cree 
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cree  the  devife  to  be  void,  lince  the  mtking  the  flatute  of  mort- 
maio,  any  more  than  they  could  devife  it  to  be  4  truft  for  the 
beir  at  law  before  the  ftacute. 

But  I  am  not  under  a  neceffity  of  interfering  in  this,  be* 
tauie  the  plaintiff  has  a  remedy  at  law  under  the  provifion  of 
theftatute  of  mortmain, y^/?.  3.  *^  that  all  gifts,  grants^  con- 
*^  Teyances,  (^c.  of  any  lands,  &r.  or  of  any  ftock  money,  (ifc. 
*^  which  (hall  be  made  in  any  other  form  than  by  this  a£t  is 
*'  direded,  ihall  be  abfolutely,  and  to  all  intents  and  pur- 
••  pofes,  void." 

So  that  the  devife  of  the  legal  eftate  is  made  void,  and  not 
merely  the  truft  for  the  charitable  ufe. 

The  truft  then  being  made  void,  infers  the  legal  eftate,  Where  tht  per- 
and  makes  void  the  whole  devife,  and  Chen  the  land  defcends,  font  whom  to 
and  is  extftly  parallel  with  the  ftat .  of  1 1  far  1 2  /iT.  3.  relating  2?pJ^?j 
topapifts  :    And  this  point  on  the  laft  mentioned  ftatute  came  will  mike  the 
in  queftion  before  Lord  King^  in  the  cafe  of  Carrick  verfus  £r-  '^J^  ♦^***  ^^^^ 
ringi§n^  zP,  JV*  361 «  where  it  was  held,  that  if  all  theperfons  ^ 
who  were  to  take  the  truft  were  papifts,  it  will  make  the  legal 
^ftate  void  likewife. 

There  was  another  cafe  of  Marwood  verfus  Dorwill^  which 
eame  iirft  before  the  court  of  Common  Pleas,  and  afterwards, 
on  a  writ  of  error,  to  the  court  of  King's  Bench,  whilfl  I  was 
Chief  Jufti^e,  and  the  whole  court  were  unanimoufly  of  the 
fiune  opinion. 

Xhe  confequence  of  this  is,  that  the  plaintiff  may  bring  an 
ejedment  if  &e  pleafes  ;  and,  if  fo,  I  will  retain  the  bill  for  a 
twelve-month,  to  give  her  an  opportunity  of  trying  it  at  law, 
for  the  plaintiff's  is  undoubtedly  an  hard  cafe,  as  fhe  is  an 
only  child,  af^d  lieir  a(  law  i  but  this  is  all  the  relief  I  can 
give  her. 

Thp  plaintipr  not  paring  to  be  at  the  expence  of  a  trial  at 
law,  but  acqutefcing  under  Lord  Chancellor's  opinion,  the 
bill  was  difmi^c^  without  cofts. 


J?«/r 
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Cafe  50.  -Re/i  vcrfus  Ewer^  July  5,  1744. 

Bytfctriement  JN  1734.  thcrc  was  a  treaty  of  marriage  between  the  dew 
Wfore maniagc  J.  fcndant  and  AnnThompfony  widow,  and  me  being  poiiellea 
3000/.  5.  6'.  Qf  South-fta  ftock  and  annuities,  to  the  value  of  three  thoufand 
^dbe*^tfe*^w«  pounds,  it  was  agreed,  that  the  fame  fliould  be  vetted  in  truf- 
invefted  in  truf-  tecs ;  and  in  purfuance  of  this  agreement,  fhe  did  transfer  her 
tees,  who  were  ^^^"^  jq  truftces  accordingly  :  and  by  an  indenture  of  the  firft 

to  transfer  one        _  ^  t_      •  •    j  •-.  j      i       j 

moiety  to  futh  o\  June  1731,  reciting  the  intended  marriage,  it  was  declared 
peribn,  ^r.  end  the  fame  was  in  trutt  for  Ann  till  the  marriage,  and  then  to 
©V.  Mftel^uid  P^y  *^^  '^^  intcrcft  and  dividends  to  the  defendant  during 
Vy  iter  laft  will  the  joint  lives  of  him  and  Anni  and  if  (he  fliould  die  in  his 
in  writing,  fr  lifc-time,  and  there  (hould  be  any  children  of  her  body  by 
tttd^nier'K'nd  ^^^  living  at  her  death,  then  to  pay  a  moiety  to  him  of  the 
and  fell,  to  be  faid  ftock,  and  the  other  moiety  to  fuch  child  or  children  ; 
mtcefted  by  two   ^^^  ;^  ^^ yj,  ^  r  ^^  ^^y/^  livinp  at  her  death  (Jhe  dying  in  bis  life^ 

or  more  credible     *      \     ,     ''  1  ^  r        l     ^  1  '  m         .     r    t^ 

witneflti,  tp-  tsmej  then  the  trujiees  were  to  transfer  the  other  motety  unto  fucb 
point,  &c,  end  per  Jon  or  perfons^  and  to  and  for  fuch  ufes^  intents^  and  purpofes^ 
for  want  of  fuch    ^  -^  r^^^  ^^^^^^      the  f aid  Ann  Jhould,  in  and  by  her  laji  will 

•ppointm/ent,  J  .  J  -  -  j      t      j       j    r    t     . 

&t.  then  in  truft  and  tejiament  in  wnttngy  or  other  writing  under  band  and  feal^  to 
to  trmtfcr  all  ^  attejled  by  two  or  more  credible  witneJJeSj  notwitbftanding  her 
k«  ex^or  or  '"''"^^  coverture^  limits  dire£f^  or  declare^  and  for  want  of  fucb 
adminiftraron.  direSiion^  limitation^  or  declaration^  then  in  trujl^  tt  ajjign  and 
After  her  death,  transfer  all  fuch  Jlocks  to  the  executors  or  adminijlrators  of  the  faid 
foJndinhfcr  clo- Ann  J  in  which  indenture  was  contained  a  provifo  or  power 
fet  of  her  hand-  for  the  defendant  and  Ann^  with  the  confent  of  the  truttees,  to 
writing,  by        revoke  all  or  any  of  the  trufts,   and  declare  any  other  ufcs  or 

which  me  gave  _  .1         /i_^      1  1     .  •    1     /•  ' 

different  fums  to  trulls,  as  they  mould  think  fit. 

4iflrerent  pcrfons 

bat  not  finned  or  fealed  by  h«r,  nor  tttefted  by  witnefTift.  iMi  Hardwkke  ofofinit»,  thai  tbt  vocrds, 
mtder  bcr  band  andftal  to  ht  atttfiid  by  two  or  moro  credibk  wtmeffa,  are  refersiie  to  tbt  nvill  41  Vfelt  m  i» 
the  other  writing,  tmdfor  want  of  the  aremony  effealing,  and  atteftation  by  witnejftt,  tbit  paper  was  not  « 
^ood  Ktoauioa  cftbe  fenoer. 

The  defendant  and  his  wife  having  been  married  fomc  time, 
and  no  probability  of  ifTue,  flie  was  prevailed  upon  by  him  to 
join  in  revoking  the  trufts  as  to  one  thoufand  pounds,  and  the 
truftees,  by  their  diredions,  did  affign  one  thoufand  pounds  to 
the  defendant. 

Ann  died  in  April  174T,  and  on  the  day  (he  died,  the  de- 
fendant found  a  paper  of  her  hand-writing  in  her  clofet,  in  the 
prefence  of  one  of  her  fillers,  and  another  pcrfon,  but  not 
figned  by  her,  nor  fealed,  nor  aticfted  by  witneflcs,  and  the 
defendant  immediately  touk  a  copy  of  it,  and  then  fealed  the 
original  under  cover,  which  remained  unopened  in  his  cuttody, 
till  the  day  he  put  in  his  anfwer  j  the  defendant  produced  this 
copy  at  Dolors  Commons  Vfhcn  he  took  adminiftration  to  his 
wife,  on  the  ^id  oi  OSlober  174 1,  being  informed  there  that 
the  paper  was  of  no  fignificaiion. 

A  co^)y 


} 


lOO 
lOO 
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A  copy  of  the  paper  left  by  Mrs.  £«vr,  Dicmhrzi^  X740* 

I  declare  this  my  will. 

To  &!ttT  Elizaiitb  Taylor        —       ■  100 

To  fitter  Sarah  Rofs     — —     —         1 00 

To  her  fon  AUxaniir  Rofs    *-*— —        '    >     '         400 
To  pay  his  auat  Tajhr  twenty  pounds  a  year  1 

during  her  natural  life,  and  then  to  return  r 

to  himfelf    ■  — — .      ^  3 

To  Ann  Rofs  fifty  pounds  ■    ——     1 

To  Dorothy  Rofs  fifty  pounds         — —  J  '^* 

To  Thomas  Bodonbam  —  ■  100 

To  Edward  Bodtnham  fifty 
To  WiUiam  Bodonham  fifty 
To  Mary  Branch  fifty  pounds 
To  Richard  Branch  fifty     — 

To  7^1  Xiy#r^  fifty    ' I 

Mr.  Hincbley  fifty  pounds        — —  J 

To  two  truftees  fifty  pounds, 

ToMr.£.  ■  100 

To  Mr.  Spring  a  ring. 

To  fifter  M.  a  ring. 

To  Mrs.  Sarah  Clampfon  twenty  pounds. 

To  her  daughter  Elizabeth  twenty  pounds. 

The  plaintiflFs  have  brought  their  bill  againft  the  truftees,.  in 
wbofe  names  the  ftocks  are  now  ftandJng,  that  they  may  be 
compelled  to  make  fale  of  a  moiety  of  all  fuch  ftocks  as  re- 
mained undifpofed  of  at  Ann*%  death,  and  apply  the  money 
arifing  thereby,  or  fomuch  as  (hall  beneceflary,  to  and  among 
the  plaintiffs,  towards  payment  of  the  fums  given  them  by 
the  faid  paper  writing,  in  proportion  with  feveral  other  fums 
thereby  given  to  other  of  Aan*%  relations. 

Mr.  Attorney  General,  for  the  plaintiffs :  It  may  be  faid, 
perhaps,  that  though  this  paper  writing  is  an  appointment  of 
money,  it  is  not  a  proper  one  of  ftocks. 

But  if  there  is  no  other  fund,  out  of  which  the  fums  given 
by  this  writing  can  be  paid,  yet,  I  apprehend,  that  this  will 
be  fufficient  to  intiile  the  truftees  to  transfer  the  ftocks. 

LoKD  Chancellor, 

You  need  not  labour  this,  for  the  cafe  will  not  turn  upon  it. 

Mr*  AtttrmyGmiralf  the  firft  queftion  is,  whether  Mrs.  Ewer 
has  made  a  fufficient  appointment  within  the  meaning  of  the 

power* 

It 
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It  may  be  ftid,  perhaps,  that  this  power  cannot  be  executed 
without  a  writing  in  the  prefence  of  twd  witnefles,  and  under 
hand  and  feal  ;  but  it  muft  be  admitted  to  have  been  her  own 
ftock,  fo  that  flie  had  an  abfolute  dominion  over  it,  and  what 
flie  has  rcferved  is  oiit  of  her  own  propeny. 

That  the  word  §r  fepar^rtes  the.  claufr,  and  the  atteftation  re- 
lates to  the  words  other  writing  only,  and  if  fo,  then  this  is 
a  will  within  the  meaning  of  the  power. 

That  aftal  is  not  necefikry  to  make  a  will  good. 

That  the  court  will  not  ftrain  to  fet  afide  this  execution  of 
the  power,  where  the  intention  of  Mrs.  Ewir  was  plain  to 
difpofe  of  part  of  hefildClts  among  the  only  relations  (be  had, 
the  plaintiffs. 

Secondly,  Where  there  is  a  tmft  for  a  wife^s  ieparate  ufe, 
this  court  looks  upon  her  as  a  feme  fole. 

If  fo,  then  this  is  a  writing  which  would  hare  pafled  her 
perfonal  cftate  if  (he  had  been  a  feme  fole,  tnd  it  will  equally 
pafs  the  feparatc  property  of  a  wife,  whom  this  cou^t  confidcrs 
as  zfimifoU. 

Mr.  fyilbrabam  of  the  fame  fide  :  It  has  been  held  in  many 
inftances,  that  though  a  wife  cannot  make  a  will,  yet  that  ibc 
may  appoint.  Cr#.  £liz.  27.  Ejion  v.  XPW.  Cr§.  Car.  219. 
Mirriet  againft  Kingfman* 

The  prefent  is  a  contrad  of  the  fame  nature  with  thefe  cafes 
at  common  law* 

Whether  this  is  fo  complete  an  inftrument  as  would  be 
efteemed  a  will  in  the  fpiritual  court,  is  the  queftion. 

This  is  certainly  a  teftamentary  fchedule  at  leaft,  and  would 
be  regarded  as  fuch  by  that  court. 

Nothing  can  be  ftronger  than  the  out-fet  here. 

/  declan  ibis  my  will. 

It  is  dated  befides,  and  all  written  with  her  own  band« 

Mr.  Tracy  Atkpis  of  the  fame  fide  :  Submitted  that  it  wa&  a 
good  execution  of  the  power  ;  becaufe  the  words  or  other  writ" 
i^it  feparated  the  fentence,  as  sr  is  in  its  natural  fignificatioa 
a  disjundive. 

That 
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Thtt  there  is  no  inftance  of  courts  of  law  or  equity  con- 
ftruing  w  a  copulative,  except  where  the  intention  of  the  party 
required  it,  but  was  never  fo  conftrued  as  to  deftroy  an  inten« 
tiooy  or  to  defeat  the  execution  of  a  power. 

And  therefore  thought  himfelf  juftified  from  the  words 
tbemfelves,  to  infift,  that  a  will  in  writing  uhattefted  by  wit* 
jiefles,  is  a  good  appointment  within  the  meaning  of  this 
power,,  as  witnefles  are  not  neceflfary  to  a  will  of  p'erfonal 
cftate,  though  they  are  to  a  deed,  to  which  the  drawer  of  this 
fettlement  has  properly  confined  it*  Vide  10  Co,  93.  Do^or 
Layful£%  cafe,  and  1  Inji.  7.  £• 

That,  fuppofing  there  is  any  doubt  in  this  claufe,  yet,  in  fup- 
port  of  the  execution  of  a  power,  there  ought  to  be  a  favour- 
able conftruAion,  for  though  formerly  taken  'ftri£lly,  yet  lat- 
terly more  liberally  expounded.  Vide  the  Marquis  of  Antrim* s 
€ofe^.Tb€ Duh  rf Duckinghamy  i  Cb^  Caf.  ly.  Swinbourne  94^ 
519, 522*     Dyer  ji.  A.  2d  cafe. 

The  fwo  laft  were  in  the  cafe  of  land,  and  though  not  the 
fame  ceremonies  were  rtquirt^  tben^  in  a  will  of  lands,  as  fince, 
under  the  ftatute  of  frauds  and  perjuries,  yet  lands  were  always 
of  higher  eftimation  in  the  eye  of  the  law  than  a  perfonal  chat- 
tie,  and  notwithftanding  it  was  held,  that  the  real  eftate  pafTed 
by  thefe  wills. 

He  alfo  cited  Loveday  v.  Claridge^  in  Limhrey  v.  Mafin^  Lord 
Chief  Baron  Cmtyns  452.  and  feveral  other  cafes  in  (he  next 
page,  to  (hew,  that  if  powers  are  defeAively  executed,  the 
court  will  fupply  it.  Fidi  Smith  v.  AJhton^  Caf  in  Chan,' 
I  vol.  263. 

To  obviate  the  objedion  againft  thefe  cafes,  that  they  have 
been  where  wife  and  children  were  concerned,  and  that  this 
circumftance  weighed  ftrongly  with  the  court  in  determining 
thtm^htmtikX\oTitAGoldzTi6Rutlani%Pafch.T.  1719.  Eq  Caf 
Akr.  346.  where  there  was  no  execution  in  writing  purfuant  to 
the  directions  of  a  power,  but  all  difpofed  of  by  word  of 
mouthy  and  in  favour  too  of  collateral  relations  (three  nieces) 
to  the  prejudice  of  the  hufl>and  ;  and  yet  Lord  Macclesfiild^  on 
a  bill  brought  by  the  hufband  to  fee  this  difpofition  aiidc,  de* 
creed  for  the  defendants. 

To  apply  the  laft  cafe  to  the  prcfent. 

Mrs.  £wir  having  referved  the  ftocks  to  herfelf,  had  an  ab- 
folute  power  todifpofe  of  them  as  (bethought  fit,  and  might 
bairc  given  them  away  abfolutelv,  or  upon  terms. 

That 
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That  by  this  power  (he  was  made  in  the  nature  of  a  km6 
foIe»  and  as  fuch  a  difpofition  in  that  cafe  would  have  been 
good,  why  not  in  this?  Her  adniiniftrator  in  that  caie  could 
not  have  impeachedfuch  a  difpofition,  no  more  can  her  huf- 
band  in  this,  who  has  no  other  right  but  as  an  adminiftraton 

And  therefore  the  difpofition  which  (he  has  made  to  the 
plaintiffs  is  perfefi  and  complete,  and  hope  that  the  judgment 
of  the  court  will  be  accordingly. 

Mr.  Solicitor  General  for  the  defendanti?u;ir« 

That  he  gave  the  plaintiffs  an  txzSt  copy  of  this  paper,  and 
that  they  were  fo  well  fatisfied  that  they  had  no  right  to  any 
part  of  Mrs.  Ewer's  ftockst  that  they  did  not  attempt  to  hinder 
the  defendant  to  take  out  adminiftration  to  his  wife* 

He  argued  that  the  plaintiffs  arenotintitled  onieveral  grounds^ 

Firft,  That  this  court  cannot  confider  it  as  a  will,  for  it  has 
not  yet  been  proved  in  the  fpiritual  court. 

Secondly,  That  taking  it  to  be  a  writing  only,  and  not  a 
,,ill,  yet,  if  it  is  according  to  the  power,  that  writing  ought 
likewife  to  be  proved  firft  in  the  fpiritual  Court;  for  though 
papers  are  admitted  to  be  eftabli(hed  there  as  a  will,  yet  they 
will  not  admit  every  paper,  for  their  doing  or  not  doingfo  de« 
pends  upon  circumftances. 

It  is  notorious  in  experience  that  the  fpiritual  court  do  prove 
the  will,  where  the  feme  covert  has  a  feparate  power  referved 
over  her  efface. 

Lo&p  Chancellor, 

Wheitt  feme  I  am  of  Opinion  that  though  in  the  notion  of  law  a  wife  can-* 
~^  J^dff  f«  "^^  fi^kc  a  will,  yet  wljkrb  a  ferae  covert  has  a  feparate  power 
JfkCTdhw^y  over  her  eftate,  and  may  difpofeof  it  by  wiH^  whatever  fort  of 
will,  the  writing  writing  (he  leaves,  it  ought  firft  to  be  propounded  as  a  will  iit 
M  to^'bl^ro^'  the  fpiritual  court ;  and  in  this  cafe,  as  there  is  no  executor 
posnaedat  a  will  appointed  under  this  writing  by  the  wife,  that  court  would 
ia  the  fpmtaai  ii^y^  granted  adminifbation  to  the  hufband  with  this  paper  or 
S^c'^tort  V""  teftamentary  fchedulc  annexed. 

pointed,  they 

miHiSnVo  Therefore  if  the  defendant's  counfc!  do  allow  this  to  be  a 
the  bofband  with  good  execution  of  the  power,  I  will  d'lrcSt  the  caufe  to  ffand 
the  will  annex-  ^y^^,  that  the  plaintiffs  may  have  an  opportunity  of  propound* 

ing  this  paper  to  the  (jpiritual  court. 

I  But 


Wl 
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But  Mr.  Solicitor  General,  infiding  it  was  not  a  good  exe- 
cution of  the  power,  went  on  as  follows  : 

That  the  will  ought  to  have  had  the  atteftation  by  two  wit- 
ncfies,  and  under  hand  and  feal,  becaufe  the  words  of  the 
power  are  not  by  will  or  deed  in  the  prefence  of  two  witnefles, 
but  by  will  $r  other  writing. 

Now  the  words  other  writing  may  be  fet  in  oppofition  to  a 
will  properly  made,  and  may  refer  to  fuch  a  paper  as  (he  has 
left  behind  her,  and  proves  ftrongly  that  fhe  ought  to  have  ex- 
ecuted even  this  paper  under  feal,  and  in  the  prefence  of  two 
witnefles.  He  cited  for  this  purpofe  the  cafe  of  Dormer  v. 
Thurland^  2  P.  fFms.  506. 

'  Mr.  Attorney  General  in  reply  faid,  if  your  Lordfbip  thinks 
this  ought  to  be  propounded  to  the  fpiritual  court  firft,  we 
will  not  difpute  it,  but  are  very  willing  to  try  it  there. 

There  are  two  forts  of  inftruments  by  which  (he  might  exe- 
cute this  power,  the  one  a  will,  the  other  a  writing. 

The  invefttng  it  in  truftees  hands  before  her  marriage  (hews 
her  intention  of  preferving  an  abfolute  power  over  her  proper- 
ty, and  to  pievent  her  hufband  from  ever  intermeddling. 

If  this  is  a  will  proper  to  be  proved  in  the  fpiritual  court,  it 
is  in  tS^St  admitting  it  to  be  a  will  within  the  meaning  of  the 
power,  becaufe  it  is  very  well  known  that  they  have  no  autho- 
rity to  meddle  with  an  execution  of'a  power  by  deed  in  the 
life-time  of  the  perfon,  which  is  to  be  under  hand  and  feal, 
and  where  two  witnefles  are  neceflary. 

He  then  endeavoured  to  diftingui(h  this  cafe  from  Dormer  v« 
Tburlamd. 

Lord  Chancellor  afked  the  Attorney  General,  whether  he 
thought  that  cafe  would  have  been  held  good,  if  there  had  been 
no  proof  of  a  publication  of  the  will. 

He  faid  he  thought  it  would. 

The  Chancellor  denied  it,   and  mentioned    the   cafe    of  Pubiicatloo  m 
Ux.mndham  of  CUar-well  in  the  court   of  King's  Bench,  f^n»»ip?«°/ 

^  '  the  execution  ot 

which  was  a  trial  at  bar  upon  the  will  of  his^^ uncle ;    and  the  a  wiU,  and  not 
only  queftion  was,  whether  the  teftator  publKhed  it,  for  there  »  mere  mittcr «f 
was  no  doubt  of  his  executing  it  in  the  prefence  of  three  wit-  ^^'™* 
neilcs,  or  their  attefting  it  in  his  prefence,  which  (hews  that 
pmUieaiioM  is  in  the  eye  of  the  law  an  efTential  part  of  the  exC'- 
cution  of  a  will,  and  not  a  mere  matter  of  form. 

Vol.*  Ill*  M  Lord 
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Lord  Chancellor, 

There  are  two  queftions  in  this  cafe. 

Fir  ft,  Whether  this  power  is  capable  of  being  executed  by 
any  paper  purporting  to  be  a  will. 

t' 

Secondly,  Whether  the  plaintiffs  are  proper  to  come  into 
this  court  before  the  will  is  propounded  to  the  fpiritual  court, 
of  which  I  have  already  given  my  opinion. 

But  there  is  a  quedion  which  is  more  material,  and  goes  to 
the  merits,  that  talcing  it  one  way  or  other,  whether  as  a  will- 
or  paper  writings  the  folemnity  bf  fcaling  and  attefUng  are  nc- 
cclFary  to  both. 

I  am  of  opinion  the  latter  words  in  the  claufe,  under  her  haMd* 
a*id  feal  to  be  aitfjhd  by  two  or  more  credible  witnejjcs^  arc  referable 
as  well  to  the  will,  as  to  the  other  writing. 

Firfl:,  upon  the  intention  of  the  parties  them felves,  and  front 

the  rcafon  of  the  thing, 

9 

Th:n  in  truJI  to  transfer  the  other  moiety  unto  fuch  perfon  or  per^ 
fons^  and  to  and  for  fuch  ujes^  intents  and  purpofeSj  and  in  fueb 
manner  as  thefaid  Ann  fl)Ould^  in  and  by  her  iajl  will  and  tefiamerit 
in  zuritingy  or  other  writing  under  her  hand  and  ftal^  to  he  attefied 
by  two  or  more  credible  witnejps^  nciwitbjianding  her  intended  cO" 
vefturey  limits  appoint  or  declare  ^  and  fur  want  cf  fuch  dire£lion^ 
limitation  or  declaration^  \hen  in  trujl  to  transfer  all  fuch  Jiocks  t§ 
'    the  executors  or  adminifirators  of  the  f aid  Ann. 

This  is  one  entire  fentence,  and  being  fo,  the  words  are 
naturally  referable  to  both. 

Therefore  the  obfervation  on  the  word  or  being  a  disjunc* 
tive,  is  not  material  in  this  cafe. 

The  meaning  of  framing  it  in  this  manner,  was  to  give 
Mrs.  Ewer  a  greater  latitude  than  the  woids  will  in  writing 
only  would  have  done. 

Thefe  words,  to  be  attejlcd^  are  as  proper  to  a  will,  as  to  any 
other  writing. 

Now,  if  this  daufe  had  been  flopped,  there  would  have 
been  a  comma  after  the  word  writings  and  another  comma  after 
the  words  ether  writings  and  the  next  words  by  this  mearts 
would,  according  to  grammatical  conftiuflion,  relate  clearly 
to  them  both. 

Ido 


* 
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I  do  not  deny  the  words  may  be  conftrued  in  another  fenfe^ 
but  would  be  much  more  drained  than  the  other. 

I  take  it  that  the  fettering  and  circumfcribing  powers  of  this 
kind  arife  from  jealoufies  on  both  fides. 

Firft,  On  the  fide  of  the  next  of  kin,  that  the  hufband  may 
have  fuch  influence  over  her,  as  to  prevail  upon  her  to  do 
fame  a<ft  to  difpofc  of  this  money,  which  would  prevent  their 
having  the  bef^efit  of  it. 

Secondly,  The  hufband  might  apprehend,  that  there  might 
be  fome  undue  methods  ufed  by  her  near  relations,  to  furprize 
her  into  an  ac^  which  might  deprive  him  of  the  advantage  he 
expected  from  her  fortune. 

Now  this  intention  is  the  mod  rational,  for  in  the  execution 
of  a  power  every  fenfible  perfon  would  chufe  to  annex  fuch 

circunaffamces  to  it. 

* 

The  cafe  of  Dormer  v.  Thurland^  in  2  P.  fVms.  is  a  much 
ftrooger  cafe  than  the  prefent. 

Though  fealing  is  not  necefTary  to  a  will,  yet  being  a  cir-  Scallnfs  a  will 
cumftance  required  by  the  power  in  that  cafe  ^  Lord  Chan-  bring  required  by 
ccUor  King  held  that  it  could  not  be  difpenfed  with,   ^  L^i7penfcdlith. 

-— ,,  .  i.  t  •  r       n*     t       r  \  -  •       And  fcc  ^k/.  Ax. 

There  is  nothmg  that  requires  fo  little  folemnity»as  the  pw.  2d  Edh. 
making  a  will  of  perfonzl  eftate  according  to  the  ecclefiaftical  P-  *^v  •"** 
laws  of  this  realm,  for  there   is  fcarcely  any  paper  writing  ^ '{'    ^^*   '   * 
which  they  will  not  admit  as  fuch. 

But  in  this  cafe,  to  reje£l  fo  material  a  part  of  the  power, 
provided  as  a  neceflary  caution  in  the  deed,  in  order  to  pre- 
vent a  difpofition  by  furprize  or  undue  means,  is  what  this 
court  cannot  warrant,  therefore  I  ought  not  to  difpenfe  with 
thefe  circumftances  in  the  execution  of  the  power  ;  for  if  this 
ihould  be  conftrued  not  to  refer  to  a  will,  the  hufband  might 
as  well  have  allowed  her  to  difpofe  of  it  without  any  reftridions 
at  all. 

The  cafe  of  Dormer  v.  ThurUnd  *,  is  an  authority  in  point ; 
if  any  thing,  the  prefent  is  ftronger  in  favour  of  the  defend- 


•  BaroB  ud  feme  fcifed  io  fee  in  right  of  ihe  feme,  by  deed  and  fine  fettled  the 
piaaiflcf  to  the  ufe  of  the  baron  and  feme  for  their  lives,  remainder  to  the  firft,  &c, 
fan  in  tai),  remainder  to  the  daoghtert  in  tail,  remainder  to  the  hufliand  and  wife  and 
tibeir  heirt,  with  power  to  the  baron,  during  th:  joint  lives  of  him  and  h  s  wife,  by 
hiaiail  will,  or  any  writing  purporting  to  be  bis  lad  will,  under  hand  ani/r^z/,  attcfied 
\j  time  fritnefles  ;  if  baron  dies  before  his  wife,  to  charge  the  premiflcs  with  aooo  /. 
Ifce  like  f  ower  (mwtatii  matM^itJ  to  the  wite,  if  ihe  die  firft,  to  charge  the  premiflcs 
with  the  like  Cum  i  hu[band  by  will  under  his  hand  atteftrd  by  three  witnelTes,  but  not 
JIuU,  charges  the  premifTei  with  aooo/.  held  Toid,  being  without  afeal,    Dtrmtr  v« 
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ant,  becaufe  it  agrees  with  the  clear  intention  of  all  the  par- 
ties, that  theie  Ihould  be  the  ceremony  of  fealing  and  attefting 
by  witnefl'es,  for  the  reafons  I  have  before  given,  and  there- 
fore I  muft  difmifs  the  bill,  but  without  cofts.^ 

Cafe  51.  Ex  parte  Bowes ^  J^h '^^>  I744« 

An  infAnttradee  rT^  H  E  application  was,  for  an  infant  trufiee  to  join  in  fuf- 
may  cvy  a  61K,       I      fgring  a  common  recovery,  to  make  a  conveyance  ef- 

whether  he  can     JCCtUai, 

furtcr  4  rtrco*'<'iy 

wK  oat  a  privy  LqRD   CHANCELLOR, 

It  has  been  held  that  an  infant  truftee  may  levy  a  fine,  upon 
the  zGt  of  parliament,  7  Ann.  c,  19.  empowering  infant  tmf- 
tecs  to  convey  eftates,  and  the  judges  may  take  it,  and  it  can- 
not be  rcverfcd  but  upon  infpeSioa,  and  during  his  nonage* 

But  I  doubt  whether  judges  would  permit  an  infant  truflee 
to  fufFer  a  recovery,  unlefs  he  procured  a  privy  feal  for  that: 
purpofe. 

But  however  I  (hall  pen  my  order  in  this  general  manner. 

That  all  parties  are  to  concur  in  all  necelTary  aAs,  for  the 
infant's  fufFering  a  common  recovery,  in  order  to  make  fucb 
conveyance  efFe&ual* 

Cafe  52,        J  petition  in  the  name  ef  the  Attorney  General^  at  the  relation  of 

Gray  and  others^  on  behalf  of  the  charity^  verfus  Sir  John  Lock 
and  others^  truftees  of  Magdalen  College  on  Blackheatb^  under  th 
will  of  Sir  John  Morden^  July  26,  1 744. 

Lord  Chancellor, 

The  roMTt  wUi      A  T  prcfcnt  the  queftion  is,  whether  I  fliould  be  warranted. 


A 


not  cxamirc  iiico  jF-^  q^  fuch  an  application  as  this,  to  take  a  previous  ilep 
it'.monon  of  a  '^^  ^^^^^^  ^^^^^  pcrfotts  to  their  placcs  in  the  college. 

penftoner  from 

an  horpirai,  with      jj  jg  jflcumbcnt  upou  this  court  to  fupport  the  charity. 

the  fame  nicely  ■  ^^  ' 

a*t  il  the  trcchold 

o»  the  (cifon  It  is  likewife  incumbent  on  them  to  maintain  and  guard  the 

wai  in  qucAion.  power  of  thofe  who  have  that  authority  from  the  donor. 

For  it  would  be  of  bad  confcquence  to  the  charity,  if  the  au« 
thbrity  of  perfont  intrufied  with  the  management  of  the  cba* 
rity,  was  upon  every  ixiftance  to  be  enervated  and  broke  into* 

If 
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If  there  were  to  be  .  the  fame  niceties  obferved  upon  the 
amotion  of  fome  of  the  penfioners  of  an  hofpital,  as  if  they 
had  turned  out  a  perfon  from  a  freehold,  no  man  of  fortune  or 
abilities  would  undertake  fuch  a  truft. 

Sir  John  MortUn  has  not  left  the  power  of  vifiting  to  his 
heir,  but  has  made  a  perfed  conftituaon  of  this  charity. 

Now  this  is  very  material  to  the  firft  and  great  qucftion, 
the  authority  of  the  truftees. 

They  and  the  furvivors  are  to  have  a  power  to  place  and 
difplace  the  chaplain,  treafurer,  and  other  ofEcers  and  mer* 
chants,  k^c,  at  their  will  and  pleafure. 

They  have  a  power  to  make  by-laws  and  rules  for  the  re- 
gulating  of  the  charity,  and  for  the  government  and  conduct 
of  the  hou/e,  which  is  a  very  general  power  j  then  he  direfls 
the  faid  governors  and  vifitors  (hall  and  may  vifit  the  faid  col- 
lege once  a  year,  or  oftner  if  they  think  fit. 

At  which  time  they  are  to  infpe£l  the  treafurer's  accounts, 
and  alfo  to  examine  into  the  behaviour  of  the  chaplain,  ^r. 
and  if  they  find  they  have  a6led  diihoneftly  and  improperly, 
to  difplace  them,  and  put  other  perfons  in  their  room. 

And  Ijkewjfe,  if  they  find  any  merchant  immoral,  guilty  of 
dninkennefs,  i^c.  they  fhall  and  may  remove  them. 


covprnori  art 


The  firft  objeftion  is,  that  this  is  within  the  cafe  of  Sutton  jf^ 
veifus    CoUfiildy  HiiU    11  Car,    and  determined    Dukei  C/>^r.  vifitunaifo,  ihry 
Vfft  68,  6g.  fl.  6.  I  agree  that  where  there  are  governors  who  J^%*hT?our^* 
are  vifitors  likewife,  fo  far  as  relates  to   the  eftates  of  this  ^»9<7</ the  ei^jtet 
charity,  they  are  fubjed  and  accountable  to  this  court.  01  ths  chanty. 

There  are  two  forts  of  authorities  here. 

One  as  to  the  management  of  the  eftate  and  revenue  ;  the 
other  as  to  the  management  and  government  of  the  houfe. 

» 

In  the  latter  they  are  abfolute,  and  not  controllable  by  this 
court  %  and  is  like  the  cafe  of  the  Attorney  General  verfus  Pricu 
which  came  before  me  the  13th  of  July  1744,  *  where  I  was  •  ^'^^^anu  mS. 
of  opinion  that  the  power  of  vifiting  was  abfolute  in  the  V/ar-^^'^ '-'' 
den  of  jtU  Souls^  and  this  court  had  no  right  to  interpofe. 

As  to  the  queftion,  whether  they  h^ve  an    arbitrary  power 
to  remove  at  pleafure,  I  will  give  no  abl'olutc  opinion,    but   I 

M  3  a:ii 
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am 'inclined  to  thinlc  they  have  fuch   a  power  of  removingy 
without  hearing  or  giving  any  reafon  for  fo  doing* 

» 

My  reafons  are  thefc  : 

By  the  conflitution  of  this  charity  they  have  a  power  of  re- 
moving the  chaplain,  treafurer,  and  other  officers,  at  their  will 
and  pleafurc. 

If  it  had  reftcd  there,  there  is  no  doubt  but  they  might 
have  done  it ;  but  it  is  infiftcd  by  the  Attorney  General  that 
there  is  another  claufe  retraining  them. 

But  I  think  the  latter  claufe  is  not  a  retraining  claufe,  or 
gives  them  lefs  power,  but  only  lays  an  injundtion  or  obli- 
gation upon  them  to  remove  for  fuch  general  ofFences,  and 
leaves  them  in  every  inftance  beddes  to  adt  at  their  difcretion. 

But  afterward,  in  their  general  local  vifitation,  they  are  ta 
call  the  tieafurer  toaccounc. 

This  they  might  have  done  by  virtue  of  their  being  go- 
vernors, and  therefore  it  is  an  injunSion  upon  them  to  infpeA 
the  treafurer's  accounts,  i^c. 

Are  they  to  remove  the  officers  and  fervants  for  an  offence 
that  mult  be  fupported  in  a  court  of  juftice,  with  the  fame  legal 
nicety  as  in  the  cafe  of  a  freehold  ? 

Is  the  chaplain  or  treafurer  an  officer  for  life-? 

They  would,  if  fo,  be  equally  reftraincd  from  removing  them 
as  the  merchants  themfelves. 

As  to  the  merchants^  if  guilty  of  drunkennefs  or  any  de- 
bauchery, |h«i  they  fliall  and  may  by  writing  under  hand  and 
feal  turn  them  out. 

Shan  and  may  in      The  wovd^  Jtall  and  may  in  general  afis  of  parliament,  or  in 
aftsofpariia-      private  conftitutions,  are  to  be  conflrued    Imperatively,  they 

ment,  or  in  pn-         /i  .1  »  /  # 

^.te   conftiru.      ««/?  TCmOVC  them. 
tion&,  arc  to  be 

conftnied  impc-       Upon  the  whole  of  this  point  I  am  of  opinion  that  there  if  t 
xaimly.  general  power  of  amotion,  but,  as  I  faid   before,  the  founder 

has  laid  an  obligation  upon  them  to  turn  out  for  the  maj$ra 

crimin0y  if  I  may  fo  call  them. 

Next  as  to  the  relators  j  and  firft,  as  to  Mr.  Gray. 

It  has  been  faid  that  this  is  only  a  decent  application  for  an 
account  of  the  charity. 

But 
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But  I  think  the  letter  he  font  to  the  governor  is  very  "jrof?, 
and  a] mod  a  libel,  for  faying  that  they  have  fifUen  tboufand 
cdd  hundred  pounds  in  their  hands,  certainly  carries  a  reflection 
with  it. 

The  other  two  relators  admit  them felves  to  be  privy  to  the 
letter. 

The  great  difficulty  with  me  is,  the  danger  of  making  a 
precedent  of  reftoring  a  mere  per.fioner  of  an  hofpital,  upon 
the  application  of  the  penfioner  himfelf. 

Confider  what  number  of  great  hofpitals  there  are  in  this 
kingdom,  and  ho*w  bad  the  confequsnce  would  be  for  me  tu 
examine  too  nicely  into  thefc  amotions^  as  if  the  ireehold  ol  a 
perfon  was  in  queftion. 

The  governors  of  thefe  hofpitals  every  day  turn  out,  and  piit 
in,  and  there  would  be  no  end  of  fuch  inquiiie;^^,  and  would  be 
a  means  of  overturning  thefe  charities  abfolutely. 

This  is,  as  has  been  very  juftly  faid,  to  make  a  decree  before 
the  caufe  is  heard  upon  motion,  and  even  before  an  anfwcris 
put  in. 

Suppofc  it  was  an  information  againft  a  fchoolmafter ;  would 
the  court  turn  him  out  ?  or  would  they  rtflore  him  upon  a 
motion,  without  hearing  the  caufe  ? 

If  you  will  compare  it  to  cafes  at  law,  compare  it  through- 
out. 

Suppofe  a  mandamus  from  the  court  of  King's  Bench  to  re- 
ftore  a  perfon  to  an  office,  would  the  court  in  a  fummary  w;;y 
do  it  without  examining  regularly  into  the  merits  of  ihe  cafe  ? 
certainly  not. 

It  would  be  a  much  lefs  prejudice  to  the  foundation,  if  one 
of  thefe  penfioners  flioulfl  be  turned  out  wrongfully,  than  that 
the  truftees  and  governors  (hould  be  perpetually  liable  10  have 
V  ery  action  of  theirs  flfted  and  examined  into. 

But  yet  I  would  recommend  it  to  Sir  ^ohn  Lock,  and  the 
other  gentlemens  confideration,  to  allow  fomething  in  the  mcait 
time  to  the  petitioners,  that  they  may  not  ilarve,  but  I  will  n^i 
make  any  order  for  it.  ^ 

N.  B.  The  defendants  in  their  petition  this  day  to  ihc 
Mafter  of  the  Rolls  had  been  allowed  a  month's  timL^ropicaJ, 
anfwer  or  demur  to  the  relators  information,  io  us  not  to  demur 
alone;  and  it  was  ordered  that  all  procci's  of  contempt  for 
wanf  (hereof  be  in  the  mean  time  ilaycd. 

M  4  £x 
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Cafe  53.      Ex  parti  BamJIcyy  July  30,  I744>  among  thg  petitions  In  lunacj. 

Thi  inqutfition. 

Thit«K5.  wif  T^O  inquire  whether  William  BarnJUy  is  a  lunatick,  or  en* 
incapable  of  j^  joys  lucid  intervals,  fo  that  he  is  not  fu^cient  for  the 
fciraThu"'  government  of  himfelf  and  his  affairs, 

Undt>  &t»  is  an 

'^'.t::^  '  mritum»ftbiinquejl. 

inquifition  of 

OftTbr.  ^^^       ^^^^  *^  ^^^^  ITtlliam  BamJUy,  at  the  time  of  taking  this  in- 

^,1,  '     quifition,  is,  from  the  weaknefs  of  his  mind,  incapable  of  go-« 

verning  himfelf  and  his  lands  and   tenements,  and  has  been 

fo  from  the  Sth  of  j/pril^  1 7.379   ^"d  upwards,  but  how  and  in 

what  manner  the  faid  Mr.  BarnJIey  became  fo,  know  nor* 

The  petition  is  preferred  to  qua(h  the  inquifition  as  being 
an  illegal,  and  a  void  return. 

Mr.  Attorney  General  for  the  petition. 

There  are  four  grounds  of  lunacy,  according  to  i  Jnjt.  247. 
tf.  and  Beverley's  cafe,  4  Co.  1^3.  h,  Sicknefs^  Q^i^f%  Aceidnt^ 
and  Drunkennefi ;  none  of  thefc  are  mentioned  in  the  return^ 

In  a  cafe  ex  parte  Freaky  January  11,  1732,  the  jury  upon 
an  inquifition  there  found  that  by  A/j  appearance  he  was  not 
always  in  his  fenfes  as  other  men  be,  and  that  it  arifes  froni 
fear  and  Provocation. 

This  was  juajbeel. 

Ex  parte  Harvey^  February  76 y  17339  y  Geo.  2.  There  it 
was  found  that  Jhe  is  not  of  fuilScient  underfianding  to  ma- 
nage her  own  aftairs.  * 

This  was  qua(hed  by  Lord  TalhK 

In  a  cafe  that  came  before  the  court  on  the  4th  of  May^ 
1733,  the  finding  was,  that  (he  is  fo  weak  in  her  judgment 
and  underfianding  that  fhe  is  not  capable  of  managing  herfelf 
and  her  eftate,  and  has  been  under  the  fame  weakneU  for  twenty 
years  laft  paft. 

In  this  a  committeeship  was  granted ;  this  amounts  to  no 
more  than  a  jfitQcAtxufuhfilentio^  for  it  was  never  controverted. 

Rohort 
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Robert  Ajhton  the  8th  of  Duembir  found  not  a  lunatick,  but 
iiuapabU  ^  this  was  quajhed. 

Ex  parti  Riody  July  7,  1654,  the  perfon  being  not  found  by 
[prefs  words,  whether  he  is  a  lunatick  or  not,  was  likewife 
uaibed. 


cxpreis  \ 
quaibed, 


Mr.  BrowHy  of  the  fame  fide,  cited  2  Inji.  405.  and  that  the 
return  in  the  inqueft  in  the  precedent  of  1654,  found,  that  he 
was  not  fufficient  to  manage  his  perfon  and  eftate,  and  becaufe 
they  did  not  find  exprefsiy  that  he  was  a  lunaticky  the  court 
held  it  did  not  fall  within  the  inquifition,  and  qualhed  it. 

Mr.  Noely  of  the  fame  fide,  mentioned  the  late  z8t  of  parlia- 
ment, where  an  incapacity  of  marrying  is  made  the  confequence 
of  a  perfon's  being  found  a  lunatick. 

As  the  ad  ufes  the  word  lunatick  only,  it  would  be  of  danger- 
ous confequence  to  add  a  different  fort  of  lunacy  here,  and 
under  the  ad  of  parliament. 

Mr.  WiWrabam  of  the  fame  fide. 

That  there  muft  be  an  abfolute  finding,  and  that  they  can* 
not  find  an  infirmce  only,  without  finding  a  pofitive  fad. 

In  the  cafe  of  Dennis  verfus  J)innisy  2  Sand.  352.  on  a  writ 
of  dower  it  was  infifted  (he  was  idiota^  and  pleaded  that  IJie  was 
fnut  mmtis. 

He  faid  he  mentioned  this  to  fhew  that  found  mind  was  of 
certain  figoification,  and  known  in  our  law ;  and  that  you  can« 
not  in  pleading  fay  that  a  man  was  lunaticusy  but  nonfana  mentif. 

Here  it  would  be  impoflible  upon  the  inquifition  to  know 
what  to  pliad. 

And  if  the  court  (hould  break  that  great  land-mark,  that  a 
perfon  to  be  a  lunatick  muft  be  found  to  have  fome  degree  of 
unfound  mind,  they  would  not  know  how  to  ftop. 

Mr.  Solicitor  General  of  the  other  fide. 

That  this  return  is  agreeable  to  many  precedents,  and  agree- 
able alfo  to  reafon  that  a  commiffion  fhould  iflue  upon  this  in- 
quifition. 

The  order  was  made  upon  the  28th  of  Jpril  laft,  the  attend- 
ance upon  the  inquifition  Was  by  counfel  on  both  fides,  that  it 
fooli:  upfivin  dajs,  aiid  the  jury  were  unanimous. 
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In  the  notion  of  the  old  law  and  writs,  one  of  which  is  to 
inquire  de  idiota^  and  other  de  lunaticoy  he  muft  be  found  one  of 
thefe. 

The  counfcl  for  the  petitioner  infift  that  the  return  of  the 
inquifition  niufl  be^  that  he  is  or  is  not  an  idiot,  that  he  is  or 
is  not  a  lunaticlc  j  and  in  fupporc  of  this,  they  cited  a  prece- 
dent during  the  ufurpation. 

The  court  in  thefe  determinations  found  themfelves  upon  this, 
that  the  inquefl  did  not  in  exprefs  words  find  him  a  lunatick. 

Lord  Chancellor, 

The  commiflions  are  framed  in  analogy  to  this  writ,  and  if 
the  inquifiiion  is,  whether  he  is  a  lunatick^  they  cannot  find  him 
an  idiot :  but  there  muft  be  a  new  commiffion. 

Mr.  Solicitor  General. 

The  law  having  varied  it  under' thefe* two  heads,  and  the 
jury  being  doubtful  whether  in  confcience  they  could  find  him 
a  lunatick,  the  court  in  many  precedents  allow  the  jury  not  to 
find  him  in  exprefs  terms  a  lunatick. 

> 

In  the  cafe  ex  parte  Pauncefort^  Offober  ir,  1725,  the  inqui- 
fiiion returned,  ejl  infana  mentis^  l^  ftc  deprivatus  rationis  ^  in* 
telie^usy  ita  quod  regimini  fui  ^  ipfiui  Jlatut  fui  omnino  incapax 
exijiit.m 

It  was  allowed  to  be  a  good  finding,  and  the  commiffion  ifllied. 

Your  Lord  (hip  too  proceeded  upon  this  reafoning  in  the 
cafe  of  AJhton. 

Mr.  Clarke  of  the  fame  fide. 

That  the  court  have  exercifed  a  more  liberal  ufe  of  this 
power,  as  ftanding  in  the  place  of  the  crown,  and  if  the  gen- 
tlemen (hould  prevail  to  overturn  this  finding,  it  would  ihakc 
all  the  determinations  for  a  century  paft. 

That  weaknefs  of  body  in  wills,  .is  put  in  oppofition  to 
foundnefs  of  mind,  and  therefore  if  this  had  been  an  inqiifitioa 
in  latiriy  they  would  have  ufcd  infanitas  mentis. 

Lord  Chancellor, 

I  much  doubt  whether  this  would  exprefs  weaknefs  of  mind, 
^nd  if  it  ought  not  to  have  been  infirmitas  mentis. 

Mr. 
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Mr.  Clarke  :  That  faying  from  the  weaknefs  of  his  mind  he 
is  incapable  of  managing  himfeif  and  his  fortune,  is  faying  the 
fame  thing  as  that  he  is  weak,  and  that  he  is  incapable  of  ma« 
naging  himfeif  and  his  fortune  wiih  proper  averments  ;  and 
that  this  is  warranted  by  grammatical  as  well  as  an  eqaiiabie 
con{lru<5lion. 

J    That  the  cafe  of  AJhton  did  not  come  before  the  court  fuh 
JiUntioy  but  upon  a  fecond  finding  of  the  inquifition,  for  my 
LfOrd  Talbot  was  not  fatisfied  with  the  iirft. 

Lord  Chancellor, 

Though  I  am  defirous  of  maintaining  the  prerogative  of  the  The  court  caa- 
crown  in  its  juft  and  proper  limits,  yet  at  the  fame  time  I  muft  [n^th^* PiI"J1- 
havea  care  of  making  a  precedent  on  the  records  of  the  court,  tivcof  the 
of  extending  the  authority  of  the  crown,  fo  as  to  reftrain  the  "o/'ni^^as/o 
liberty  of  the  fubjeS,  and  his  power  over  his  own  perfon  and  terty  of  thcfob- 
eftate,  further  than  the  law  will  allow,  jca,  or  his 

power  over  him" 

Notwithfttnding  what  has  been  faid  of  the  change  of  the /flat'"  fur'rher 
law,  I  think  the  prerogative  of  the  crown,  and  the  rule  of  law  «han  ^'^c  'aw 
is  ftill  the  fame,  and  cannot  be  altered  but  by  aft  of  parliament,  ^»i^«l^<^^^« 
for  it  is  only  the  form  of  returns  that  is  changed  by  this  court. 

The  queflion  is.  Whether  here  is  fuch  a  finding  returned, 
as  vill  intitle  this  court  to  take  the  care  upon  them  of  Mr. 
Bartijliyh  pZTioii  and  cftate.  Vide  the  words  of  the  inqusfstion  as 
btfiru 

Now  it  is  certain,  and  is  admitted,  that  this  is  a  departure 
from  the  diredion  of  the  commiffion,  for  tiie  commiflion  is  to 
inquire  whether  he  is  a  lunatick,  or  with  lucid  intervals,  fp 
that,  tff. 

But  though  the  return  difFers  in  words,  yet  if  there  are  equi- 
pollent words,  it  will  not  be  fuch  an  obje£tion  as  will  quafli 
the  inquifition. 

.    For  it  is  not  a  variance  in  the  words,  but  in  the  fenfe  and 
meaning  that  will  quafli  it. 

Now  it  muft  be  admitted,  that  the  modern  precedents  have  The  oniform 
departed  from  the  ancient  form,  which  was  before,  that  they  [^^^l^^^ll^.^^ 
muft  return  whether  he  is  lunaticus  velnon:  And  I  was  appre-  except  in  a  tew 
henilve  that  the  form  had  been  too  various,  but,  upon  fearch,  inftances,  is 
I  was  glad  to  find  that,  except  in  two  or  three  inftances,  the  ^^^^  w'JnV,  or 
return, has  been  that  he  is  lunaticus^  or  non  compos  meniis^  or  in/ana menfis,or, 
hfana  mentis^  or,  fince  the  proceedings  have  been  in  EngUJI)^  fmccthepro. 
ot  unlound  mmd,  which  amounts  to  the  lame  thing*  ///&.  of  uo(uuad 

miad. 

And  I  (hall  define  that  they  may  ftill  continue  fo,  or  elfe  it 
will  introduce  great  uncertainty  and  confufion, 

2     '  \si 
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In  con  ft  an  I  experience,  where  a  caufe  comes  on  here,  upon 
a  fuggeftion  of  a  perfon's  being  impofed  on  by  weaknefs,  when 
the  counfel  areafked,  do  you  proceed  on  the  infanity,  the  anfwer 
is  always,  No!  We  go  upon  fraud  and  weaknefs  only;  and 
this  is  the  invariable  diftindion  in  caufes  of  that  kind. 

Ufeful  in  fome  Poffibly  the  law  may  be  too  ftrid,  and  it  might  be  ufeful  in 
eafei,  if  •  cura-  fome  cales,  that  a  curator  or  tutor  (hould  be  fct  over  prodigal 
w^rakptJ-    ^^^  ^^^^ pcrfons  as  in  the  civil  law. 

foos,  as  in  the 

civii  law.  Confider  the  modern  cafes,  and  the  rule  the  court  goes  on  in 

thofe  cafes. 

In  two  of  the  inftances  ix  parte  Halfeyy  and  ex  parte  Paunci^ 
f9rt^  the  inquifition  found  that  the  parties  were  incapable  of 
managing,  ^c. 

Which  was  finding  the  effeS,  as  was  truly  faid,  inftead  of 
the  caufe. 

But  that  was  not  the  ground  of  qualhing  it,  but  quafhed. 
becaufe  it  was  not  a  fufficicnc  finding  of  the  lunacy  by  Lord 
Talbot. 

Ex  parte  Pauncefort  was  before  me  and  quafhed  for  the  fame 

rcafon. 

The  other  two  were  a  fecond  finding  in  the  cafe  of  Halfej 

and  Mrs.  WaWs  cafe. 

I  own,  if  they  had  come  before  me,  I  (hould  have  doubted^ 
whether  this  fecond  finding  ought  not  likewife  to  have  been 
qualhed. 

There  is  a  departure  from  the  legal  words,  for  the  jury  do 
do  not  find  that  (he  was  non  compos  or  of  infane  mind^  but  onljr 
weakmfs  for  the  lafl  twenty  years. 

Lord  Talbot  granted  the  commiffion,  but,  however,  I  muft 
take  this  as  a  commiffion  which  p^Skd  fub  JilentiOf  for  no  coun- 
fel were  heard  upon  it,  and  therefore  it  is  no  precedent;  and 
I  believe  I  (hould  have  done  the  fame,  as  it  was  applied  for  at 
the  unanimous  requeft  of  all  the  friends  and  relations. 

The  finding,  tbatjhe  was  not  capable  of  giving  anfwers  to  the 
moft  eafy  quejiions^  was  improper. 

But  my  Lord  Talbot^  I  dare  fay,  laid  no  ftrefs  on  this,  be- 
faufe  it  is  a  finding  of  evidence,  which  a  jury  ought  not  to  ^o* 

but 
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CO  return  the  fa£l,  or  if  they  do  return^  that  (he  is  not  capa- 
ble of  anfwcring)  t^c.  they  fliould  exprefsly  ftate  the  queftions 
diemfelves. 

The  other  cafe  of  Mrs.  Wall  was  a  much  weaker,  they  find 
her  W9rn  out  with  age^  and  tmapabli  of  managing  htr  own  af^ 
fmrs. 

Now,  as  they  have  not  applied  the  being  worn  out  with 
age  to  hir  mindy  fhe  might  be  bedrid  only,  and  yet  of  good 
underftanding,  and  capable  of  direding  her  affairs. 

Then  it  will  come  to  this  queftion.  Whether  the  finding 
in  the  prefent  cafe  is  of  the  fame  fignification,  and  equivalent 
to  finding  Mr.  Barnjley  a  lunatick,  non  compos^  or  of  unfouod 
mind. 

There  are  various  degrees  of  weaknefs,  and  f^rength  of 
mind,  from  various  caufes. 

There  may  be  a  weaknefs  of  mind  that  may  render  a  man 
incapable  of  governing  himfelf,  from  violence  of  paffion,  and 
from  vice  and  extravagancies,  and  yet  not  fufficient  under 
the  rule  of  law,  and  the  conAitutions  of  this  country,  to  di- 
re£l  a  commifEon. 

Being  non  compos^  of  unfound  mind^  are  certain  terms  in  law,  Courtiof  law 
and  import  a  total  deprivation  of  fenfe  ;  now  weaknefs  does  J°^,J|*ty'l!^* 
not  carry  this  idea  along  with  it;  but  courts  of  law  under-  cmfot or imjsm, 
ftand  what  is  meant  by  non  compos^  or  infanty  as  they  are  words  Mibqr/"  <^» 
of  a  determinate  fignification.  nifiai5!o"n.^  *" 

*  My  Lord  Coki*%  definition  is,  that  they  are  perfons  of  non 
fam  memory » 

Non  compos  mentis  is  ufed  in  the  ftatute  of  limitations,  fo  iV5w  «"^  ■»"- 
that  it  is  legKimated  now  under  feveral  aSs  of  parliament.        t^^^^^ 

IcfitiinatedaDdcf 

Several  words  are  legitimated  by  ad  of  parliament  to  a  par-  &^»i  *^'  ^^ 
ticular  fenfe,  which  before  might  bear  a  different  meaning.      P"!**™^**^ 

I  remember  a  cafe  before  the  court  of  King's  Bench,  when 
I  was  Attorney  General,  upon  a  pardon,  where  it  was  dU 
reded  he  fbould  give  fecurity  noftr is  jujiiciariis  de  banco* 

Now  this  is  the  title  of  the  court  of  Common  Pleas. 

The  cafe  flood  over  upon  this  point,  and  Lord  Chief  Juf- 
rice  Eyre  found  in  magna  cbarta^  that  the  court  of  King's 
Bench  were  called  Juftices  of  our  Bench  ;  and  this  was  held 
to  have  fo  legitimated  the  word,  that  the  pardon  upon  this  was 
adjudged  to  be  a  good  one, 

.'  Lunatick 
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Lunatick  is  a  technical  word^  coined  in  more  ignorant- 
times,  as  imagining  thefe  perfons  were  affe(3:ed  by  the  moon  ; 
but  difcovered  by  philofophy  and  ingenious  men,  that  it  is 
entirely  owing  to  a  defe£l  of  the  organs  of  the  body. 

The  reafon  of  the  court's  enlarging  the  manner  of  finding, 
was,  to  avoid  the  difficulty  of  obliging  the  jury  to  find  ex- 
prefs  lunacy,  becaufe  they  might  think  it  more  a  cafe  of 
idiocy,  which  was  equally  a  cafe  that  called  for  the  care  of 
the  court. 

The  reafon  that  Lord  IVenman  was  fo  long  before  he  could 
be  found  Jo^  was  the  unwillingnefs  the  jury  had  to  find  him 
an  idiot,  bccaufc  of  the  confequence  ^  but  upon  an  inquiCtion 
of  lunacy,  they  found  him  a  lunatick  immediately. 

Here  no  traverfe  can  be  taken,  but  an  involved  one,  for  the 
fa6l  that  muft  be  traverfed,  is  only  the  inability  to  govern 
himfelf  and  his  aftairs,  and  the  tcaverfe  ought  to  be  upon 
the  lunacy  only. 

Therefore  I  am,  for  this  reafon,  of  opinion,  that  the  in- 
quifition  muft  be  quaibed  ;  and  I  am  extremely  glad  to  find, 
upon  fearcb  of  precedents,  that  the  court  has  not  gone  fur- 
ther in  departing  from  the  legal  definition  of  a  lunatick. 

The  inquifition  was  quafhed  accordingly. 

Cafe  54«  Carte  verfus  CarUy  March  8,  1744. 

totA  iTardzoi'cie  nt/fMUEL  Carte,  the  plaintifPs  father,  was  a  prebendary 
t^irnn'ihh.  cafe  ^^  TacUroohy  to  whlcK  there  is  a  corps  belonging  that  fell 
n/n  fuffidencto  ^^  him  in  1714  >  from  that  time,  he,  by  indenture,  demifed  it 
pifs,  not  only  co  one  of  his  children  for  21  years ;  and  fuch  child  that  was 
Uafei^^atn  b«-  "*"^^^  '^^  always  executed  a  declaration  of  truft,  declaring 
ingybut  airo  the  that  his  or  her  name  was  made  ufe  of  in  fuch  leafe,  in  truit 
f*iS^^^  ®^  ^  for  the  father  for  fo  many  years  as  he  fhould  live  of  the  term, 
wwa^^o  t^e  *"^  ^^^"  ^^^  ^"^^  perfon  or  perfons  as  he  fliould  by  deed  or 
plaiotiflf.  will  appoint,  and   in  default  thereof,  to  and   among  all   his 

children  equally ;  fuch  lej/ies  generally  furrendered  the  leafe 

yearly,  and  Samuel  Carte  granted  a  new  one. 

In  Auguft  1735,  Samuel  Carte  leafed  the  prebendal  eftatc  to 
his  daughter  Sarahy  the  defendant,  who  executed  a  declara- 
tion of  truft  :  On  the  19th  of  January ^  1 735-6,  Samuel  Carte 
made  his  will,  and  after  giving  fome  legacies,  bequeaths  to 
bis  eldeft  fon  Tiomasj  the  plaintiff,  all  the  reft  of  his  goods, 
chattels,  and  eftate,  whether  real  or  perfonal,  in  pofTeffion  and 
reverfion,  and  makes  him  executor. 

Then 
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Then  by  a  fupplemental  claufe :  Item^  It  is  my  mind  and 
will,  that  my  eldeft  Ton  Thomas  (hall  have  the  difpofal  of  the 
leafe  of  my  prebend  of  Tacbbrooke^  made  to  my  daughter  &- 
rah,  and  that  he  fhould  receive  to  himfelf  all  the  prffits  and 
advantages  ariflng  and  accruing  from  it. 

By  another  claufe,  fubfequent  to  this,  and  which  is  con* 
tended  by  the  plaintiff  to  be  made  in  1739,  he  therein  takes 
notice,  that  he  had  made  his  fon  Thtmas  executor  and  refi- 
duary  legatee,  and  that  if  hi  Jhould  bi  moltjled  and  profecuUd  hy 
thi  government^  by  which  he  might  incur  a  forfeit uth^  or  could  not 
he  his  executor  \  then  he  makes  the  defendants  Samuel,  another 
fon,  and  Sarah,  his  daughter,  executors,  and  gives  them 
what  he  gave  to  his  fon  Thomas. 

The  leafe  in  the  year  17359  devifed  under  the  will,  was 
furrendered  in  1736,  and  feveral  new  leafes  were  made,  and 
the  fubfifting  leafe,  the  leafe  in  queftion,  was  dated  the  24.th 
of  September,  1739,  and  made  to  the  defendant  Sarah,  who, 
on  the  fame  day,  executed  a  declaration  of  truft,  in  truft  for 
the  father,  for  fo  many  years  as  he  (hould  live  of  the  term  ; 
then  for  fuch  perfon  or  perfons  as  he  fhould  by  deed  or  will 
appoint,  and  in  default  thereof,  to  and  for  the  benefit  of  the 
defendant  Sarah,  and  every  other  child  of  the  teftator,  (hare 
and  (hare  alike. 

The  1 6th  pf  ^^r//^  1740,  Samuel  Carte,  the  te((ator,  died. 

The  bill  was  brought  by  Thomas,  the  eldeft  fon,  claiming 
the  whole  benefit  of  the  leafe  in  1739,  and  praying  that  the 
defendant  Sarah  might  affign  it  to  him  ;  and  that  if  the  court 
(hould  be  of  opinion  that  he  is  not  intitled  to  the  whole  be- 
nefit, that  then  he  might  have  a  third. 

The  defendants,  Samue,  and  Sarah^  fay,  that  the  plaintiff 
is  only  intitled  to  a  third,  for  that  the  leafe  in  1739  is  a  revo- 
cation of  the  will,  and  did  not  pafs  by  it. 

Lord  Chancellor^ 

The  general  queftion  is.  Whether  the  benefit  of  the  re- 
newed leafe  in  1739  pafTed^to  the  plaintiff,  by  the  will  of 
his  father  in  1735,  either  by  the  original  will,  or  fubfequent 
additions  to  the  will :  and  this  general  queftion  depends  upon 
thefe  confideratioQs. 

Firft,  Whether  the  will  of  thtf  19th  of  January,  1735-6, 
was  fufiicient  to  pafs  not  only  the  truft  of  the  leafcs  then  in 
*bethg,  but  alfo  the  benefit  of  thef  fubfequent  renewi^Is,  in  cafe 
'tbere  had  been  no  new  declaration^.* 

Secondfy, 


.  I. 
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Secondly^  Whether  the  new  declarations  of  truft  that  haVe 
been  made  on  the  fubfequent  leafe,  will  make  any  alteration 
in  this  cafe  by  the  different  penning  of  them,  and  whether 
they  amount  to  a  revocation. 

Thirdly,  Suppofing  there  was  a  revocation  of  the  will,  ei«« 
fher  by  the  fubfequent  renewal,  or  by  the  new  declarations 
that  were  made  upon  thofe  new  leafes,  whether  here  is  fuf- 
ficient  evidence  of  the  republication  of  the  will,  after  the  leafe 

and  declarations  of  truft  of  the  24th  oi  SepUmbir^  .1739* 

• 

Thefe  three  queftions  take  in  all  the  points  that  have  been 
made  in  this  caufe. 

As  to  the  firft,  I  am  clear  of  opinion  that  the  will  wa^ 
fufficient  to  pafs  it  under  the  circumftances  of  this  cafe, 

KcfocatioBs  of       The  cafes  of  revocations  of  wills,  legacies,  and  terms  of 

wiiUy  legacies,  years  by  furrendering  and  taking  new  leafes,  have  been  all 

^'Mind'tlk*  ®f  *^g*^  intcrefts;  and  not  upon  a  legacy  of  a  truft  eftate  in  a 

•ng  new  leafei,  term  of  ycars. 

have  been  all  in 

^^^^Tei^*J^  ^^^  ^^^^  *°  f^^^fi^^^H^^  *nJ  of  ^'^^  Tl^jwtfj  Abnty  verfus 
S»ton*lega^  Milltr^  Jum  10,  1743.  Vidi  %  Tr.  Atk.  593.  mere  of  a  legal 
•ft  uuftciLu.  eftate  then  fubiifting. 

The  penning  of  the  laft  was  very  ftrong  to  confine  it  to 
the  term  then  in  being,  a$  it  was  a  htquift  of  tbi  leafe  which  I 
now  hold^  and  the  teftator  had  only  the  legal  eftate  in  Him. 

The  queftion  here  arifes  altogether  on  the  penning  of  the 
will,  and  not  from  the  inability  in  point  of  law  to  give  it; 
the  cafe  of  BunUr  verfus  Ckke^  Sali.  237.  and  the  reft  of  thofe 
cafes  depend  upon  the  particular  penning. 

There  is  no  queftion  but  a  man  by  will  may  bequeath  a 
term  of  years  which  he  has  not  in  him  at  that  time,  but  comes 
to  him  afterwards. 

Therefore  all  thefe  cafes  of  revocations  of  legacies  or  be- 
quefts  of  terms  for  years  arife  from  the  (hort  penning  of  the 
will  :  and  if  in  the  cafe  of  j/bft0  verfus  AHlUr  the  teftator 
had  faid,  Igive  all  the  intereft  I  have  i$  the  leafe^  there  is  no 
doubt  but  it  would  have  palled. 

So  that  there  is  no  queftion  concerning  the  inability  to  de« 
vife,  but  the  want  of  a  proper  form  of  words* 

If  that  is  fo,  and  a  form  of  words  may  be  ufed,  which  would 

pafs  a  fubfequent  renewed  intereft  after  making  the  will,  tbea 

the  queftion  is.  Whether  the  words  here  are  fu£cient  to  paft 

this  intereft  :  and. dearly  they  arc.  I 
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I  take  the  conftni£Hon  of  this  claufe  in  as  extenfive  a  man- 
ner as  if  he  had  particularly  recited  and  repeated  the  leafe  and 
declaration  of  truft  and  given  it  to  his  Ton,  and  the  efFed  would 
have  been  to  have  given  him  the  whole  truft. 

What  was  that  ? 

Moft  certainly  not*  the  truft  of  the  then  exifting  term  only, 
but  alfo  all  the  renewals,  and  extends  to  all  future  leafes  as 
well  as  thofe  in  being. 

An  objedion  has  been  made  that  this  declares  the  truft  up- 
on  the  prefent  term  in  Samuil  Cartg. 

It  is  not  only  a  truft  to  preferve  the  legal  eftate  to  Samuel 
Carti  tbi  tUif  in  the  profits,  but  to  preferve  the  truft  in  the 
whole  intereft,  by  giving  him  a  power  to  furrender  it  to  fuch 
ufe  as  be  ihould  appoint* 

Wha£  is  the  whole  of  it  taken  together  ?  Why,  that  Samuel 
Carti  tbi  ilitr  fhould  receive  the  profits  of  the  leafe  during  his 
life,  and  that  it  (hall  be  furrendered  as  he  ihall  direft. 

What  for  ? 

Why  to  take  a  new  intereft  for  the  benefit  of  the  fame  truft. 

If  the  teftator  had  recited  in  his  will  as  before,  could  there 
be  any  doubt  but  that  would  have  given  to  the  phintifiFthe  be- 
nefit of  this  leafe  and  all  fubfequent  renewals  ? 

It  is  the  fame  as  if  a  man  poflefled  of  a  term  had  given  that 
leafr,  and  all  fuch  leafes  as  I  (hall  cake,  which  amounts  ex* 
m^y  to  the  fame  thing. 

This  is  only  making  a  confiftent  conftru£lion; 

Suppofe,  inftead  of  the  declaration  of  truft  for  Samuel  Carte 
for  fuch  ufes,  isfi,  the  declaration  of  truft  had  been  for  parti- 
cular perfons  ;  and  the  leafe  had  been  renewed  from  time  to 
time. 

No  body  would  have  doubted  but  the  fubfequent  renewals 
would  have  been  for  the  benefit  of  the  perfons  named  in  the 
declaration  of  truft  :  Will  it  make  a  difference  if  the  perfons  are 
not  named  ?  No. 

Suppofe  it  had  been  for  fuch  perfons  as  he  fliould  by  any 
deed  (not  by  will)  appoint  :  And  he  had  made  a  declaration 
for  particular  perfons,  by  an  inftrument  diftindl  from  this  de- 
claration. ^ 

Would  n«t  that  have  been  for  the  benefit  of  fuch  perfons  ? 
Vol.  III.  N  The 
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Thr  word  ad-  The  dcvifc  in  this  Will  extends  to  the  whole  truft,  and  the 
irTTo  ukfin'  ^^^^  advantages  is  undoubtedly  fufficicnt  to  take  in  all  the 
•II  the  benefits   advantages  and  'jcncfits  belonging  to  the  truft. 

belonging  to 

thrnfits^oni         It  comprifcd  not  only  the  profits,  but  the  renewals,  whicj^. 
but  the  renew-    are  confequcrntial. 

tit,  which  are 

confcqucntui.  q-j,^.  ^^^js  ^f  jh^  ^JH  ^^^  ^^^y  fufficient  to  pafs  not  oVily 
t|;ie  truft  and  beneficial  intereft  then  fubAfting>  but  alfo  the 
renewed  Icafc. 

Mr.  Samuel  Carte  s  making  new  declarations  of  truft  on  every 
(^uriender  ex  abundanti  cauteld  creates  all  the  difficulty  ;  for  if  he 
bad  refted  it  upon  the  iirft,  there  could  have  been  no  doubt. 

Secondly,  Whether  the  new  declaration  of  truft  that  has 
been  made  on  the  fubfequent  leafes  will  make  any  alteration  in 
this  cafe  by  the  different  penning  of  them,  and  whether  they 
amount  to  a  revocation. 

It  would  be  a  very  unfortunate  cafe,  if  thofe  a£ls  which  the 
teftator  moft  undoubtedly  meant  (hould  carry  on  the  fame  in<p 
rention,  and  preferve  theeft^te  in  the  fame  manner,  fhould  have 
this  ciTed  to  revoke  and  alter  the  will,  but  if  they  are  revoca- 
tions in  point  of  law  they  muft  prevail. 

But  the  queftion  is,  if  they  have  fo  done,  and  I  have  niore 
doubt  of  that  than  the  former  part  of  the  cafe. 

Though  he  might  have  made  it  irrevocable  in  his  life- time, 
not  by  way  of  will,  but  by  way  of  difpofition,  whereby  it 
would  have  been  out  of  his  power  to  revoke  it,  and  it  would 
have  been  fubje<Sl  to  the  truft,  yet  he  has  not  done  it  in 
that  way,  but  by  his  will,  whicli  is  a  revocable  a£l  in  it's  own 
nature. 

'  Then  the  queftion  is  made  by  the  counfel,  whether  thefe 
words  by  his  loft  wiil  and  tejlament  fliall  refer  to  the  a£k  of  mak* 
ing  his  will,  or  to  the  legal  operation. 

If  to  the  firft  it  is  future,  if  to  the  latter,  why  then  it  is  the 
operation  only  is  future. 

I  cannot  find  any  cafe  where  fuch  conftru£lion  has  been  pqt 
upon  the  operation  of  a  will. 

I  do  not  know  how  far  this  may  afFeft  copyhold  cafes,  for 
upnn  furrcnclcring  fuch  cftates  to  the  ufe  of  a  will,  I  do  not 
remember  that  it  has  ever  been    allced  whether  the  will  wal 

made  bciorc  or  after  the  furrender. 

Therefore 
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Therefore  as  this  may  be  of  very  great  confequence  to  peo- 
ple, I  am  unwilling  to  determine  !t. 

The  operative  part  of  a  will  is  upon  the  point  of  the  tefta* 
tor's  death. 

There  is  great  force  upon  that  reafon  :  but  no  point  has 
been  determined  of  that  kind,  and  I  (hall  not  determine  this 
cafe  upon  that  queftion,  nor  is  it  material,  becaul'e  I  am  of 
opinion  for  the  plaintiff  upon  the  laft  queflion,  as  to  the  re- 
publication. 

In  a  cafe  of  this  fort  where  it  will  be  manifeflly  contrary 
to  the  tedator's  intention,  this  court  will  not  extend  it  further 
than  is  abfolutely  neceffary. 

This  court  upon  revocations  it  is  faid  muft  goby  the  fame  ^  owwtof  eqai- 
rule  as  courts  of  law  :  And  though  this  is  rightly  laid  down,  vour^^ev^iwi* 
yet  a  court  of  equity  docs  not  favour  revocations  contrary  to  of  wiUs  contrary 
the  plain  intention  of  the  teftator.  ^?  *  ?!''"  *"If»- 

*  tion  of  toe  tetU« 

But  that  rule  is  not  applicable  in  this  cafe,  becaufe  it  only  ^.  .  . . 

i_ii  li-  r/i  /•**.  r  ^  Thit 'h.»  court 

nolds  as  to  difcents  of  eitates  or  fucceifionsof  property,  or  to  in  revocations 
the    cffedl     and    force    of  limitations    of  cft/ites,    and   great  §"«•  *»r  »*»e  ume 
mifchief  would  arife  from  conftruing  them  differently  here  than  ["w,  hoMronJy^ 

at    law.  as  lodiAcnts  of 

eftatei,  or  fucccHions  of  property,  or  to  the  efFc£\  •f  limitatjjus  of  c(Utet» 

But  abundance  of  a£ts  are  fufficient  to  pafs  the  truft,  or 
equitable  intereft,  which  would  not  pafs  it  at  law. 

•    One  inftance  was  mentioned  by  co:inrel,   the  cafe  of  mort- Where  m  fftaf« 
nees,  that  where  the  eftatc  has  beendcvifed  before  it  was  mort-J***'  **"**  ***""*** 

00     '  berorc    ic   was 

gaged,  the  devi fee    takes  the  equitable   intereft  fubject    to  the  mongi^eJ,  i;ie 
charge,  and  the  court  there  does  not  follow  the  ftrict  law.  dtvifce  uk  sthe 

equitable  m.e: eft 
fuojc^jco  t&c 

As  to  the  republication,  the  ftrength  of  evidence   is  for  the  t^-'tc 
plaintiff,  and  though    not  quite  clear,  yet  I  am  fatisfied  there 
was  a  republication,  ^nd  that  the  addition  to  the  will  was  after 
the  leafe  and  the  declaration  of  truft. 

As  to  the  objeflion  which  I  myfelf  made  with  regard  to  the 
propriety  of  this  court's  taking  notice  of  it  as  a  codicil,  if  I.  was 
to  fend  It  to  the  ecclefiaftical  court  what  could  they  do,  it  would 
ftand  as  a  will  with  a  date  Co  it,  and  a  codicil  annexed  without 
any  date. 

And  therefore  there  is  no  occafion  for  a  further  inquiry  in 
the  ecclefiaftical  court,  becaufe  this  court  may  take  cognifance 
of  it:  for  was  the  ecclefiaftical  to  recoiifider  it,  the  queftion 
would  ft  ill  revert  to  the  fame  thing  here  with  regard  to  the  point 
of  time  when  the  codicil  was  executed. 

N  2  There 
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^**'?''J«o"  o'  There  is  no  doubt  but  the  addition  of  a  codicil  is  the  rc- 
pubiilation^fa  publication  of  a  will,  and  it  is  not  difputed  at  the  bar. 

will. 

As  to  the  provifion  in  the  will  in  cafi  Tb§ma$  Carte  Jbouli  bt 
moiifted  and  profe^ited  by  the  governments  i^c. 

A  man  my  Th^  f^nfe  and  meaning  is,  that  if  any  fuch  accident  fliould 

Ton  nccmor''  happen  before  the  death  of  the  teftator,  then  this  claufe  (hould 

«od  on  a  parti,  take  cfFcd  ^  for  a  man  may  name  one  perfon  executor,  and 

cv'r  o^int'an"  ^P^^  *  particular  contingency  appoint  another. 

o:her. 

.  .  ..  _  But  I  would  not  have  it  underftood  that  I  conftrue  this  a 

man  and  hit  contmuing  claufe  I  for  fuppoie  a  man  gives  an  eltate  to  A.  and 
heirs,  or  in  tailj  his  heirs,  but  in  cafe  he  commits  treafon  within  fuch  a  term  of 

commit?  iruToa  y^^''^  *^  ^*^'  g^  ^^^^  >  ^^'5  is  a  void  claufe,  and  would  be  ab- 
wichtn  fuch  a    Togating  the  law  i  the  fame  as  to  an  eftate-tail. 

teroi,  it  fhall  fo 

9nr{  cbii  is  a  toid  daQ&. 

A  man  nay  by  Such  a  thing  happening  before  the  teftator's  death,  is  be- 
another fxecator  ^^^^  ^^  mtereft  vefts  in  the  executor^  and  is  not  a  continuing 
If  thefirfrAouid  intereft;  and  a  man  may  by  his  will  fubftitute  another  legatee, 
Jj^^^^^^^^"' or  executor^  if  the  fir  ft  (hould  by  treafon  forfeit  during  the  life 
oftT'teftator*  ^^  the  teftator ;  but  if  he  meant  to  extend  this  beyond  the 
but  if  he  meant  term  of  his  own  life,  it  could  not  take  effcft,  for  if  it  (hould,  it 
!^!?!k^*^  ***'  would  be  a  plain  evafion  of  the  ftatutc  of  Hen.  8.  and  other  afls 

}oad  the  term  ,  '^    . 

cf  h.1  own  life,    made  concerning  treafon . 

it  could  not  take 

tfft&,  aa  it  would  bean  evalion  of  the  i£ls  made  concerning  treafon. 

His  Lord(hip  decreed  in  lato  for  the  plaintiff. 


Rfomi 
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H$om  VerAis  Rocme^  March  9,  1744.,  in  Lincoln* s  Inn  Hall,    Cafe  55. 
ie/org  the  Mafler  of  the  Rolls,  fitting  for  the  Chancellor. 

^jTEPHEN  Roonii   by  will,    dated   the  27th  of  %»»flf7  Oneqodtion 
^  1740,  "  gives  to  t\it  pWiiiX\« miliam  Roome  and  his  heirs,  TfaVw^V^U 
*«  all  his  mefitiages,  lands,  &r.   in  Iflington,  which  he  pur-  furreoder  of* 
*«  chafed  t)f  Tbomai  ^nftropi :    then  direds  his   executors  to  *=®P**»oW eftite 
*<  place  out  at  intereft  or  government  fecuritics  one  ihoufand  ^^h^w^^f^ 
«<  pounds  in  their  own  names,  and  direds  that  the  intereft  or  wife  or  child, 
dividends  thereof,  or  of  fuch  part  thereof  as  they  fhould  J^  *^?»"  ^**"^^* 
think  neceflary,  ftould  be  applied  for' the  maintenance  and  could  againft  an 
<<  education  of  his  grandfon  the  defendant  Stephen  Rsome,  fon  beir  difinberited 
«  of  his  late  fon  James  Roome  deccafcd  ;  and  that  his  executors  c^^o^x**J^"*i!f' 

,^        .    ,  "^        I        11  i-     I       /- .  1     ■        /.      ,  d. /c.  directs  hii 

^<  might  pay  or  apply  all  or  any  part  of  the  faid  thoufand  executors  to 
•*  pounds,  and  the  intereft  or  dividend  thereof  in  the  binding  his  P**««  o"^  *«  »«- 
*<  faid  grandfon  apprentice,  or  fetting  him  up  in  the  world,  as  |hdfowI?Mii>a 
*«  they  in  their  difcretion  ihould  think  fit  \  and  that  fo  much  and  that  the  in- 
**  thereof  as  (hould  not  have  been  paid  or  applied  as  aforefaid,  **^^(^5'"^^ 
**  he  willed  and  direded  (hould  be  by  them  paid  and  transfer-  ^^ainten^nce,  &e. 
**  red  unto  his  faid  grandfon  at  his  age  of  twenty-one  years  ;  of  hit  grandfon, 
•*  and  in  cafe  he  (hould  die  under  that  age,  that  the  fame  *"j* .*****  *^Y 
<*  (hould  be  equally  xiivided  among  the  plaintiffs  fVilUam  and  ^ypar^t'oftbe 
•*  Tbomeu  Rnnu  and  Jnn  Barret,  the  children  of  the  teftator,  1000/.  and  in- 
««  and  made  thcfc  three  perfons  executors".  bi^%1,^u«! 

and  fo  much  m 
Aovid  not  hive  been  fo  applied,  he  direded  (hould  be  trtnsferred  to  hit  grandfon  fit  tt. 
The  teaator  himfelf  put  hit  grandfon  apprentice  to  an  haberdaOier,  and  paid  116/.  with  him  to  hit 
fDiftery  a||d  a  jrear  afterwards  ipade.a  codicil  to  hit  wili»  by  which  he  gave  fonne  legacici.  The^neftion 
Wtiy  whether  the  116/.  for  apprenticing  him  was  an  ademption  pre  tanf  f  Tbe  court  was  tfofimitmy  m» 
the  1000/.  fO«s  n9t  fjnttnfor  tbit  uft  alone,  but  for  9tber  furpofes,  and  the  cotiidi  made  eifter  this  fum  bad 
beenfc  laid  wt,  it  vtasa  confirmation  of  tbe  legacy,  and  amounted  to  a  rtpublicMton  eftbt  will,  and  decreed 
tbe  wbale  lOOoA  to  ibe  grandfon. 

The  eftate  in  IJlington  was  a  copyhold  eftate,  but  no  fur- 
reoder was  made  10  the  ufe  of  the  will. 

« 

On  the  hconAoi November  1742,  the  teftator  made  a  codicil 
to  his  will,  wherdby  he  gave  legacies  to  three  of  his  fervahts, 
which  he  had  omitted  in  his  will. 

But  after  making  his  will,  and  before  the  codicil,  namely 
on  the  15th  oi  Auguji  1741,  the  teftator  put  the  defendant 
apprentice  to  one  Stanton  of  LondoHy  haberdaflier,  and  paid  one 
hundred  and  twenty-fix  pounds  with  him  to  his  mafter. 

The  bill  is  brought  that  tbe  want  of  furrcnder  might  be 
fwpplied,  and  that  dircfiions  may  be  given  by  tfe  court  coft- 
cernins  placing  out,  on  fecurities,  fuch  part  of  the  1000/.  given 

^  N  3  f9f  • 
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for  the  defendant's  benefit,  as  the  court  (ball  be  of  opinion  he 
is  intitled  to. 

The  defendant  infifls  that  he  is  an  heir  at  law  totally  dif- 
inhcritcd,  and  therefore  ought  not  to  be  obliged  to  furrender 
the  copyhold  eftates  to  the  plaintiffs,  and  that  the  court  will 
not  fupply  the  want  of  it ;  and  that  as  the  teftator  lived  above 
two  years  after  paying  the  hundred  and  twenty-fix  pounds  for 
putting  him  apprentice,  and  made  no  alteration  with  refpeft 
to  the  thoufand  pounds,  though  he  made  a  codicil  upwards  of 
a  year  after  paying  the  hundred  and  twenty-fix  pounds,  it  was 
manifeftly  the  intention  of  the  grandfather  that  the  fame  fhould 
not  be  deduced  out  of  the  thoufand  pounds,  but  the  whole 
applied  to  the  defendant's  ufe  :  and  being  an  infant,  infifts  bis 
right  to  thoreal  eflate  ought  to  be  faved.  \ 

The  Mafler  of  the  Rolls  made  two  queflions : 

Firfl:,  As  to  fupplying  the  want  of  a  furrender  of  the  copy- 
hold to  the  ufe  of  teflator's  will. 

Secondly,  Whether  the  payment  of  one  hundred  and  twen- 
ty-fix pounds  by  the  teflator  in  his  1ife*time,  is  to  be  con* 
iidered  as  an  ademption  fro  tanto  of  the  thoufand  pounds  lega- 
cy to  the  defendant. 

With  regard  to  the  firft  of  thefe  queflions,  the  plaintifPs 
counfel  tnnfl,  that  though  there  is  no  furrender  to  the  ufe  of 
the  will,  yet  if  the  lands  devifed  are  for  payment  of  debts,  or 
as  a  provilion  for  a  wife  or  children,  this  court  will  fupply  the 
want  of  a  furrender. 

To  be  fure,  the  general  rule  is  (o^  though  I  do  not  remem- 
ber it  has  been  extended  fo  far  as  a  wife.  (Xhiarf^  for  in  Eq, 
Ca.  Abr,  title  Copyhold^  it  appears  to  have  been  fo  extended  i  and 
in  Hawkins  v.  Leigh^  2()th  of  November  1739,  before  Lord  Hard^ 
wicke.)     SeeT.  Atk,  i  Foi.  387. 

It  has  been  faid  by  the  defendant's  counfel,  that  It  ought  not 
to  be  fupplied  in  this  cafe  again  (I  him,  becaufc  whenever  an 
heir  at  law  is  difinherited,  the  rule  is  otherwiie,  and  is  cer-. 
tainly  a  true  rule. 

But  then  it  will  be  a  queftlon,  whether  upon  the  circum- 
iTances  of  this  cafe  it  ought  to  be  fupplied. 

Mr.  Attorney  General  fays,  that  though  an  htir  is  barred  of 
all  the  l.inds  which  he  would  have  taken  by  dclccnt,  yet  he 
fit  all  not  he  faid  to  be  totally  difinherited,  provided  he  has  a 
provifioir  from  hisanceilor  in  any  other  way. 

But 
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But  I  do  not  remember  any  fuch  diftinfllon,  and  always 
thought  the  rule  meant  an  heir  at  law  difinherited  of  reaf 
cftate,  (^uarty  for  the  cafe  of  Hawkins  v.  Leigh  was  deter- 
ixiined  on  this.diftindion  by  Lord  Chancellor},  however  this 
point  muft  be  referved,  for  I  cannot  make  any  binding  decree 
now,  as  the  heir  at  law  is  an  infant,  and  therefore  (hall  give 
liberty  to  apply  to  the  court  in  refpedl  to  the  copyhold  eftate 
when  he  comes  of  a^e. 

With  regard  to  the  fecond  qucftion,  the  doubt  is,  whether 
I  can  confiftently  with  the  intention  of  the  teAator  decree  the 
whole  thoufand  pounds  to  the  defendant.    , 

\ 
A  grandfather  to  be  fure  is  a  very  near  relation,  but  ftric^ly  A  grandfather 
fpeaking  does  not  ftand   in  loco  parentis  \  a  fathe^  is    indeed -^''^^^^^?  . 
obliged  to  maintain  his  child,  but  a  grandfather  is  not  obliged  and thererofenot 
to  maintain  a  grandchild.  obliged  to  main. 

^  tain  a  grandchild^ 

Aft  n  f  /•••t'li     nor  can  heao- 

A  father  can  appoint  a  teltamentacy  guardian  of  his  child,  point  a  tefta- 

but  a  grandfather  cannot.  mcnuiy  guar- 

...  diin. 

The  plaintifTs  counfel  infifl,  that  as  the  thoufand  pounds 
vas  given  to  bind  the  defeiidant  out  apprentice,  that  the  teda* 
tor  having  afterwards  done  this  himfclf,  ic  is  a  partial  ademp* 
tion,  and  ought  to  be* taken  out  of  the  portion  :  and  they  have 
compared  this  to  the  cafe  of  a  perfon's  giving  >/.  a  thoufand 
pounds  by  will  to  build  him  a  houfe ;  if  the  teftator  in  his 
life-time  lays  out  that  fum  upon  a  houfe  iov  j1,  it  is  a  fatisfac- 
tion,  and  A.  fliall  not  have  the  thoufand  pounds  under  the 
will ;  and  that  as  the  defendant  in  the  prefent  cafe  has  bad  the 
thing  intended,  he  fiiall  not  have  the  legacy. 

But  I  think  the  prefent  cafe  differs  fiwm  thut  which  has 
been  cited,  hecaufe  the  thoufand  pounds  is  not  given  for  the 
putting  him  out  apprentice  only,  but  for  other  purpofcs, 
'maintenance,  i^c.  nt-ither  are  the  executors  obliged  to  expend 
fuch  fums,  as  ftiall  be  necefl'ary  for  apprenticing  him,  out  of 
the  thoufand  pounds,  but  they  may  do  it  out  of  tnc  intcrcft  and 
produce  of  it. 

The  defendant  befides  mioht  have  chofcn  fome  other  bufi- 
nefs,  or  perhaps  none 'at  all. 

Therefore  thofe  cafei?:,  wherein  ademption  has  been  allowed,  Ademption*  are 
muft  be  confined  to  fuch  inltances  \vher2  a  teflator  gives  a  le-  confinsd  to  fuch 
gacy  for  one  particular  purpolc  only,  and  alter  that  applies  a  ^  leftaior  appliei 
fum  of  money  t6  the  fame  purpofc.  a  ^«nj  of  money 

to  th«  fame  por- 
pofe  for  virhtch 

It  appears  too  manifcftly  by  one  circumftance,  the  teftator  he  had  betbrc 
did  not  intend  himfelf  there  (liould   be  any  ademption  of  the  E'ven  the  legacy. 
iboufind    pounJs,  and  that  is  ibe  codicil  (made  above  a  year 

N  4  after 
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after  the  hundred  and  twenty-fix  pounds  had  been  laid  out  for 
apprenticing  the  defendant),  which  is  a  confirmation  of  the  le« 
gacy,  and  amounts  to  a  republication  of  the  will. 

If  the  teftator  had  any  intention  of  deducing  the  hundred 
and  twenty-fix  pounds  out  of  the  thoufand  pounds,  he  had  a 
fair  opportunity  of  doing  it  when  he  wu  adding  a  codicil  ;  "* 
and  as  he  has  not  done  it,  it  will  be  the  greateft  equity  to  de« 
.,  tree  the  whole  thoufand  pounds  to  the  defendant,  the  grand-^^ 
4oa  of  the  teftator ;  and  his  Honour  decreed  it  accordingly. 


A 


Cafe  56.    A  O^obiT  19,  1744. 

Thit  «^«^^  A  Petition  on  behalf  of  the  freeholders  of  H^arwick^  to  rc- 
S^whr/*  /jL  move  Saundirs,  a  coroner,  for  neglcft  of  duty,  far^. 
they  miftrebave,  and  for  abfconding. 

or  life  out  of 
the  county. 

Lord  Chancbllor, 

I  have  no  doubt  as  to  the  authority  of  the  great  feal  with 
regard  to  the  removing  of  coroners,  where  they  mifbehave,  or 
wberc'they  live  out  of  the  county ;  and  the  precedent  of  the 
order  made  for  that  purpofe  by  Lord  King  is  an  authority, 
which  was  an  application  on  behalf  of  the  freeholders  of  the 
county  of  D/r^y,  jtuguft  ^y  IJ^S^ 

The  court  will  But,  as  there  is  no  affidavit  here  of  fervice  on  the  defendant 
pot  order  a  writ  ^jj^  coroner,  but  a  fugeeftlon  only,  that  they  arc  not  able  to 

toifloctf*«ro-  t  •  ¥        Ml    J-      0     ^i_  •   •  A       %  -11   .«_ 

nafrecxonersndof  comc  at  him,  I  Will  direCt  the  pctition  to  ttand  over  till  the 
till  there  is  an  fecond  IVednefdcTf  in  the  term,  becaufe,  as  it  is  an  office  of 
•ffidafit  offer-  freehold,  I  will  not  order  a  writ  to  iflue^^  caronaiort  ixmrania^ 
place  of  hii  t-  until  there  is  an  affidavit  of  fervice  at  the  laft  place  of  his 
hode.  abode. 

The  authority  of  this  court  does  not  extend  fo  far  as  to  re- 
move one  coroner,  and  to  appoint  another,  but  the  choice  of 
a  new  one  muft  be  by  a  majority  of  freeholders. 


Cafe  57.  Ex  partt  Barnfliy,  O^ober  19,   1744,  am^ngfi  the  lunatUk 

petitions. 

After  £.  hid        it  N  application  to  the  court  to   traverfe  the  feuni  in^ 

b..nfounaa  iA     quifition. 

lunattck  under     A  .m.   n 
two  inquifitions, 

the  court  would  The  fccond  inquifitlon  finds  that  at  the  time  of  taking  it  he 
?rWeThc*fc."  "  ^^  unfoundmindy  fo  that  he  is  not  fufficicnt  for  thegovcrn- 
contf,  ment  of  himfelf,    his  manors,  lands^,  meiTuages,  goods  and 

chattels,  and  that  he  hath  been  of  fuch  unfound  mind  from 

the  8th  of -^/r/7  1737. 

LoRB 
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Lo&D  Chancellor, 

The  cafe  of  R$birts  is  diftinguifliable  from  this^  he  was 
found  a  lunatick  of  infane  mind  only  by  one  inquifition  ;  and 
there  were  alfo  great  objedions  as  to  the  behaviour  in  finding 
tbat'inquifilion,  which  alone  would  have  j^nduced  me  to  quafh  it. 

But  in  all  thefe  inquificions,  they  are  not  at  all  conclufive ; 
for  they  may  bring  adions  at  law,  or  a  bill  to  fet  afide  convey^ 
antes,  fo  that  it  might  have  been  difputed  afterwards  upon  an 
iflue  to  be  direded  :  but  Dodor  Finny  fubmitted  there  to  be 
bound  by  the  iflue  found  on  that  traverfe ;  and  as  I  thought 
this  woidd  put  an  end  to  the  affair,  therefore  I  allowed  it* 

It  has  been  faid  the  parties  have  a  right  to  traverfe  it  on  the 
ftatute  of  1  Ed.  6,  cb.  8.  fee,  6.  if  fo,  there  is  no  occafion  to 
apply  to  me* 

On  a  petition  ex  parte  Smith  in  idiocy  before  Lord  King^  as  Where  m  io^I- 
the  perfoo  was  found  to  be  an  idiot,  he  thought  it  a  hard  cafe,  f^'**"'^??**'*^ 
and  therefore  would  not  grant  the  cuftody  without  giving  leave  ^urtlthlnkiniit 
to  traverfe  the  inquifition.  a  hard  cafe,  g>vt 

leave  to  traveriir 

There  was  another  reafon  which  induced  me  to  fufpend  the' 
cuftody  of  Mr.  Robertas  tfisLic^  a  great  part  of  it  lay  in  the  fFeft" 
IndieSy  and  if  I  had  granted  it,  great  injury  might  have  been 
done  by  changing  the  management  of  the  eflate,  for  it  would 
have  put  an  end  to  the  authority  of  the  attorney  there,  which 
is  the  method  of  managing  eftates  in  the  colonieS|^ 

If  the  gentleman  has  a  right  by  law,  and  under  the  ftatute 
to  traverfe,  he  may  take  that  method. 

But  if  after  two  inquifitions  in  this  cafe,  finding  Barn/ley  a 
lunatick,  (for  the  firft  was  in  fubftance  good,  though  informal, 
and  therefore  fet  afide),  I  fhould  allow  the  petitioner  to  traverfie 
the  inquifition,  I  fhould  fpin  out  proceedings  in  lunacy  to  a 
very  great  length  and  infinite  expence,  and  fhould  make  them 
a  very  heavy  burden  upon  the  fubjed,  and  therefore  I  fhall 
dffmifs  this  petition. 

If  the  cafe  of  Mr.  Roberts  *  is  to  be  brought  up  as  a  precedent  *  Vidi  befoie« 
upon  every  turn,  I  do  not  know  any  one  order,  fince  I  had  the 
feals,  that  I  fhould  repent  of  fo  much  as  in  that  cafe,  but  there 
is  a  wide  difference  between  the  c«.fes. 

Gering 
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Cafe  5?.  Goring  vcrliis  Najb  and  itbirs^  O^iobgr  22,  1744. 

The  utklet  HT^  HIS  caufe  came  before  the  court  on  a  bill  brought  b^ 
made  previous  to  ^  Sir  Charles  Goring  and  his  Lady,  one  of  the  daughters  of 
Mr.  f!^X**^  Sir  Robert  Fagg  the  elder,  to  have  a  fpccific  performance  of 
creed  coL  car-  articles  entered  into  on  the  marriage  of  Robert  Fagg  the  younger. 
Tied  intoexecu-  and  to  have  the  lands  fpecified  in  the  articles  fettled  to  the  ufe 
t'fiVSflS:'"  oi Lad,  Goring\a  Ux\. 

plaintiff  his  eldeft 

^^'  Sir  Robert  Fagg  the  father  had  one  fon  and  four  daughters^ 

namely  the  plaintiff  and  the  three  defendants  :  he  had  an  eftate 
amounting  to  2800/.  per  ann,  and  on  the  marriage  of  his  fon, 
O^ober  22^  17^9)  entered  into  articles  between  him  and  his 
fon,  by  which  there  was  an  agreement  to  fettle  the  greateft  part 
of  the  eilate,  (eight  hundred  pounds  a  year  excepted.) 

By  thefe  articles  the  father  and  fon  covenanted  for  them- 
felves,  their  heirs,  executors,  &^,  to  fettle  thefe  lands  to  the 
following  ufes. 

As  to  one  part  of  the  value  of  820/.  per  ann,  to  Mr.  Robert 
Fagg  for  life,  and  after  the  determination  of  that  eftate  to  raife 
a  jointure  of  400/.  a  year  rent-charge,  for  the  wife,  and  thcA 
to  truftecs  to  preferve  contingent  remainders  to  fons  in  tail 
male,  afterwards  to  fons  by  another  marriage,  and  there  is  no 
other  limitation. 

Then  the  articles  take  up  the  confideration  of  another  part 
of  the  eftate,  and  the  ufes  of  this  are  limited  to  the  fame  perfons 
as  in  the  firft  mentioned  lands,  with  a  charge  by  way  of  addK 
tioxval  portion  of  40C0/.  for  Sir  Robert  Fagg's  daughters:  and 
after  feveral  limitations,  then  came  the  limitation  in  queftion 
to  the  plaintiff,  Lady  Goringi  and  her  heirs  male,  unlefs  Sir 
Robert  Fagg  fhould  appoint  other  ufes  under  his  hand  and  feal  ; 
then  a  limitation  to  the  other  daughters  in  tail,  then  to  Mr. 
Fagg  of  Grtmfiy^  then  to  Sir  Robert's  right  heirs. 

Sir  Robert  Fagg  the  father  died  in  1736,  the  fon  furvived* 

After  the  father's  death  the  fon  diref^ed  a  draught  to  be  pre* 
pared  to  carry  the  articles  into  execution^  but  died  before  it 
was  finiibed. 

The  legal  eftate  in  fojme  of  the  lands  has  dcfcended  on  the 
four  fillers  in  fce^  as  heirs  both  of  the  father  and  brother^ 

A  bill  has  been  brought  by  Lady  Goring  to  have  the  articles 
carried  into  execution,  and  to  have  tne  intail  of  the  eftate,  fo 
limited  to  her  as  afurefaiJ,  fettled  accordingly. 

Lord 
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Lord  Chancellor,  \ 

I  gave  orders  on  the  8th  of  November^  1742,  that  the  Mafler 
ihould  inquire  what  were  the  value  of  the  eftates  comprifed  in 
the  articles^  and  what  eftates  were  d^fcended. 

The  Mafter  has  made  his  report,  and  the  caufe  ftands  for 
further  direSions. 

The  eftates  are  of  three  kinds. 

Fir/lj  Lands  comprifed  in  the  marriage  articles,  in  which 
the  ttfes  are  carried  no  further  than  before  mentioned,  in  value 
820/.  pir  ann. 

Sicsnily^  The  eftates  in  the  articles,  which  are  claimed  as 
limited  to  the  plaintiff  in  tail,  the  Mafter  has  divided  into  two 
kinds;  one  of  "which  it  is  ftated,  he  cannot  determine,  whether 
it  is  limited  or  not;  and  the  other,  to  be  clearly  limited, 
amounting  to  564/.  bs.  %d.  ftr  ann. 

Thirdly^  Lands  which  are  unqueftionably  defcended,  both  in 
law  and  equity,  amounting  to  S04/.  i/^s.  per  ann. 

Upon  this  cafe,  the  queftion  is.  Whether  the  plaintiff^.  Lady 
Goringy  is,  under  thefe  articles,  incitled  in  a  court  of  equity  to 
bare  them  carried  fpecifically  into  execution.- 

Now,  the  power  of  the  court  to  carry  articles  into  execution  The  fpeeiac  ex- 
has  not  been  doUbted  on  either  fide ;  for  the  fpccific  execution  «c"t'Qo  <rf  »«•- 
of  articles  being  the  moft  adequate  jufticc  in  general,  fljall  not^oft*^u«^ 
be  left  to  an  a£tion  at  law.  'juiUceingeiM. 

ral,  the  court 

But,  notwithftanding  this,  the  defendant's  counfel  have  taken  to  anaaion  at 
three  objedions,  on  which  they  have  principally  relied.  '*^- 

Firft,  That  the  rule  has  feveral  exceptions;  and  that  it  is  Though difcrf. 
difcretionary  in  the  court,  whether  they  will  decree  a  fpecific  *»o'**'y  ">  «^« 

•^1.  n  c    I.         r       m  '^  «o"ft  whether 

execution  upon  the  circumltances  of  the  cafe.  they  will  decree 

a  fpccific  execu* 

Secondly^  That  the  plaintiff  is  plainly  a  volunteer,  and  not  onwuin'*"  * 
within  the  valuable  confideration  of  thefe  articles.  grounds,  an^  not 

arbitrary,  but 

Thirdly,  That  great  hardihips  would  follow  from  fuch  a  de-  ruin  of  equity. 
cree,  for  that  the  defendants  would  in  a  manner  be  diflnhcrited 
by  it. 

As 
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As  to  iht  firjl^  it  muft  be  admitted ;  but  thetl  it  ought 
to  be  underftood  in  this  manner,  that  it  is  difcretionary  on 
certain  grounds^  and  not  arbitrary,  but  governed  by  rules  of 
equity. 

Tht  fecond  objeftion,  and  what  has  been  principally  relied 
upon,  is.  That  the#marriage  between  Mr«  Robgri  Fagg  and 
Mrs.  Sarah  Wari^  was  the  fole  objed,  and  that  the  prefent 
plaintiff  is  only  a  daughter  of  Sir  Robert  Fag^t^  and  not  the 
eldeft ;  and  befides,  no  party  contracting  in  the  marriage  arti* 
cles,  ualefs  prefumptions  are  taken  in  to  help  it  out. 

This  point  has  been  clearly  and  fully  argued,  and  the  caft 
of  Jenkins  verfus  Keymifs^  reported  in  i  Lev.  150,  237^  238^ 
and  in  i  Chan,  Gaf,  1034  has  been  mooted  chiefly  on  both  fides  t 
And  it  has  been  infifted,  that  the  plaintiff  is  not  fiich  a  perfon 
as  is  intitled  to  have  the  articles  carried  into  execution,  or  who^ 
could  prevail  againft  a  fubfequent  purchafer^  which  was  the 
cafe  of  Jenkins  verfus  Keymisi, 

In  a  ^eftion  be-  'I^be  ftrid  meafure  which  governs  the  court  in  a  queftion  be- 
tween rebtiont  twccn  perfoos  who  come  to  carry  articles  into  execution,  and 
re?*thc*uit*"  purchafcrs,  is  not  the  rule  of  this  courts  for,  between  famHicS| 
tbat'govtrns^tbe  the  court  have  confidered,  whether  it  would  be  attended  with 
€(^rt  in  tbtfe  hardfhips  or  not,  or  whether  a  fuperior  or  inferior  equity  arifes 
U  ^Id^^a?*'^  on  the  part  of  the  perfon  who  comes  for  afpecific  performance^ 
ttnded  with  and  this  was  the  ground  Lord  Cewper  vrent  upon^  in  the  cafe 
hardftiips,or      oi  Finch  verfus  Urd  Winthelfeay  i  P.  IVms.  277. 

nbt  5  or  whether  '     '  '  ' 

a  fuperior  or  in« 

irifoi'Si"d«  ^^^^  Harcouri  had  decreed  the  agreement  between  the  old 

part  of  the  per-  Countefs  of  Winchelfea  and  the  lato  Karl ;  and  Lord  HmrcourC% 
Ion  who  cornel    decree  was  affirmed  in  the  houfe  of  Lords, 


for  a  fpectit 
pitformanct^ 


The  Earl  of  Winchelfea^  after  the  agreement,  confefled  a 
judgment  for  juft  debts;  when  Lord  Cinc;^  had  the  feals  a 
fecond  time,  another  bill  was  brought  by  judgment  creditors, 
to  be  fatisfied  out  of  thateftate:  He  decreed  for  the  judgment 
creditors  ;  for  though  it  was  a  fuAcient  agreement  to  bind  the 
feveral  branches  of  the  family,  yet  not  adequate  to  bind  ere* 
ditprs. 

I  mention  this,  to  ibew,  that  the  diftinfHon  has  been  al- 
ready taken,  and  that  it  is  one  confideration  how  far  the  court 
will  fupport  agreements  of  this  kind  tgainfi  relations  ina  family^ 
and  againft  purchafcrs  and  creditors. 


Jo 
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• 

In  the  cafe  of  Waits  verfus  Bullasj  i  P.  ^ms.  60.   before  ^^  Jfcep" 
Lord  Keeper  Wright,  his  reafoning  was  too  large,  owing  to  his  Z!^^il^*jy^^ 
being  then  new  in  the  court,  and  purfuing  the  maxims  of  law  verfut  BuUax, 
too  far,  as  to  the  confideration  of  blood  to  raifc  an  ufc,  for  that  ^^*  ^^  ^*^\ 
would  carry  it  to  theremoteft  blood  that  could  raifc  an  ufe  in  law,  hIIJ^*thcn*new  in" 
and  which  this  court  does  not  regard  ;  there  the  court  made  a  the  court,  and 
decree  for  "fupplying  a  conveyance  in  favour  of  a  half  brother  ^J^"^"*J*5J^ 
againft  an  heir  at  law.  ^  too  far  ai  to  the 

confiderationi  of 

There  was  a  cafe  before  me  of  Newflai  verfus  Searle^  March  ^^  ^°  "^^^^ 
1,  '737'   I  ^-  >//^«J  265.  I  only  mention  it,  as  the  bar  took 
notice  of  it,  but  not  as  any  authority. 

On  this  head  of  confiJeraiion^  and  how  far  the  court  have  fup* 
ported  agreements  where  the  perfon  who  comes  for  a  fpeciiic 
execution  is  not  within  the  confideration  of  the  articles,  I  will 
mention  a  cafe  for  the  fake  of  the  reafoning  only.  Holt  verfus 
/£iA,  2  P.  Wms.  648. 

In  the  prefent  cafe,  it  is  unneceflTary  to  take  up  time  in  cit** 
ing  particular  cafes,  becaufe  I  apprehend  all  the  cafes  are  au« 
thorities  for  what  I  fhall  now  decree. 

All  the  decrees  for  fpecific  performance  of  marriage  articles  a  fpecUlcpeffiv 
on  limiutions  for  younger  children,  are  authorities  in  favour  "****^*  .*^  marri- 
of  the  plaintiff,  and  where  fuch  articles  have  been  decreed  at  b^n  decreed  ia 
all,  they  have  been  carried  into  execution,  even  ?is  to  9ollaterals,  this  court,  ev«« 
and  not  carried  into  execution  in  part  only.  •'  ^**  toUatcfak, 

Suppoft,  in  the  prefent  cafe,  a  bill  had  been  brought  by  Mr. 
JUhirt  Pagg  the  fod,  or  the  widow,  muit  not  this  particular 
limitation  have  been  decreed  to  the  plaintiff  at  the  fame  time  I 

I  fhally  in  making  my  decree,  rely  on  thefe  grounds. 

FirJI,  That  the  plaintiff  is  clearly  intitled  to  a  fpecific  per- 
formance of  part  in  thefe  articles. 

SiCinJfy^  That  the  truftees  would  be  clearly  intitled  to  recover 
(he  whole  value  of  the  eftate  at  law,  out  of  the  real  affets. 

Thirdly,  That  this  limitation  is  part  of  the  provifion  made 
by  a  father  for  a  daughter. 

As  to  thtf  r/iy  I  go  upon  two  reafons :  That  the  plaintiff  is 
Intitled  to  be  relieved  againft  Lady  Fagg's  demand  of  dower, 
and  can  compel  her  to  be  bound  by  her  agreement  as  to  her 
jointure ;  but  if  any  cavils  were  to  be  raifed  on  the  nature  of 
this  decree,  whether  it  (hould  be  by  injunction  to  rcftrain  her 
I  proceeding 
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proceeding  at  law  ;  yet  witbottt  controverfy  flie  is  clearly  fn- 
titled  to  a  decree  fcr  railing  of  4000  /.  as  an  additional  portion 
for  her,  out  of  the  8oco7.  charged  upon  the  lands  comprifed 
in  the  marriage  articles. 

The  eoort  wiO'  Now,  there  is  no  inftance  of  decreeing  a  partial  performance 
not  decree  a^par-  ^f  articles,  the  court  muft  decree  all,  or  none  j  and  where  fomc 
ofJuclesj  but  parts  have  appeared  very  unreafonable,  the  court  have  faid,  wc 
where  fome parts  will  not  do  that,  and  therefore,  as  wc  muft  decree  all  ornone^ 

:k" '«»'.  '^' '''"  ^'^^ '»«» '*'''"'fl=*'- 

difmifs  the  bili. 

Incafeiof  fraud  Inftanccs  have  been  mentioned  of  fraud  or  miftake  in  marri- 
or  minake,  the  age  agreements,  but  courts  will  relieve  there,  by  ftriking  out 
conrt  go«upon  j^g  ,T,^ifta|ce,  or  fctting  afide  the  fraud,  and  therefore,  in  thofe 
J^  rcl:eJ«""  '  c^^^s*  they  go  altogether  upon  another  ground,  and  relieve 
againft  the  fet-  agaflift  the  (cttlement  itfelf. 

tkmcat  iiCdf, 

No  body  can  tell  what  it  is  that  parties  who  are  dead  have  laid 
the  greatcft  weight  upon,  in  coming  to  agreements,  and  there- 
fore it  would  be  attended  with  bad  confequences  if  agreements 
were  to  be  fplit,  and  one  part  to  be  decreed  but  not  another. 

In  limitations  of  articles  in  ffaliSy  where  they  make  the  eldefl 
daughter  in  the  nature  of  an  eldeft  fon,  though  (he  is  but  part 
of  an  heir,  yet  the  court  will  carry  it  into  execution. 

I  mention  this  only  as  exemplifying  what  I  have  faid  with 
re'rard  to  the  confufton  it  would  make,  if  the  court  decreed 
thefe  agreements  to  be  carried  into  execution  in  part  only. 

An  objeflion  was  made,  that  Sir  Robtrt  Furg  might  have  ex- 
ecuted the  power  of  revocation,  as  well  upon  the  foot  of  thefe 
articles,  as  if  they  had  been  carried  into  ltri£l  fettlemect. 

But  he  did  not  execute  that  power,  which  is  a  full  anfwer. 

Thcfecond  fpecial  ground  is,  that  the  truftecs  would  be  clear- 
ly intitled  to  the  whole  value  of  the  land  out  of  the  real  aflets. 

If  an  adion  had  been  brought  againft  the  fon  by  the  truftees, 
they  mu(t  have  recovered  the  whole  value  againft  him,  who 
having  no  power  of  revocation^  the  jury  could  not  take  it  in 
confideration  in  damages. 

This  brings  it  near  the  cafe  oi  Vernon  ycvfxx^  Vtrnon.  before 
Lrrd  Chancellor  A7ff^,  1731,  for  Mr.  A^''ff;i<7«  was  as  much  a 
voluiuctr,  and  was  a  more  remott  relation  than  the  plaiiitifl« 

In 
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In  this  cafe,  if  the  truftees  had  recovered  in  an  adion  at  law 
out  of  the  real  aflfets  of  the  brother,  the  defendants  might  come 
into  this  court  for  the  fpecific  lands,  or  to  have  the  aiTets  laid 
out  in  the  purchafe  of  lands. 

Now  this  would  be  fuch  a  circuity  as  ought  not  to  be  al- 
lowed in  equity,  as  it  would  be  more  adequate  juftice  to  decree 
it  immediately. 

One  objeftion  made  on  the  part  of  the  defendants  was,  that 
here  was  a  remainder  in  tail  limited  to  Mr.  Robert  Pagg  the  font 
before  this  limitation  to  the  plaintiffs,  and  that  he  might  have 
barred  the  plaintiff^  by  recovery* 

There  is  no  doubt  he  might,  but,  as  he  hath  not  done  it,  it 
is  no  objedion,  and  was  the  very  cafe  in  Virnon  an^  Vernon^ 
and  the  fame  argument  made  ufe  of  there ;  and  as  in  this  cafe 
he  has  done  no  adt ;  nay,  ftronger,  has  rather  done  an  ad 
which  imports  an  intention  to  carry  the  articles  into  execution, 
by  ordering  a^  draught  to  be  prepared  for  that  purpofe,  it  anfwer$ 
this  objedion. 

The  third  ground  is,  that  this  is  part  of  a  provifion  for 
younger  children,  which  is  always  favoured  here,  and  carried 
into  execution. 

That  they  are  confidered  as  purchafers,  by  reafon  of  the  na- 
tural obligation  of  parents  to  provide  for  their  children,  and 
this  court  will  fupply  for  their  benefit  the  furrender  of  copy- 
hold eftates,  ^r.  and  one  objedion  has  been  made,  which  de- 
ferves  an  anfwer,  that  this  is  not  within  the  common  provifions 
for  a  daughter  after  feveral  limitations. 

As  to  that,  I  am  of  opinion,  that  the  father  is  a  judge  of  the  .  . 
quantum  of  a  provifion,  and  likewifeof  the  time  when  it  jfhall  judge  o?the 

lake  place.  quantum,    and 

alfo  of  the  time 
when  the  provifion  for  a  daughter  ihall  take  place. 

Limitations  to  them  have  been  to  arife  frequently  on  failurey""'^*^***"*®* 
of  iflje  male  of.aneldeft  fon  or  fons,  and  yet  in  this  court  f^^ure  of  UTue 
have  been  confidered  as  a  provifion,  and  the  time  makes  noin>i«o^*n<^^<^^ 

provifioa,aod  not 
too  remote. 

Suppofe  the   father  feifcd  of  copyhold  lands,   {hould   limit  A  father  limitt  • 
them  to  a  firft  fon  in  tail,  and  a  fecond  fon,  and  a  third,  fourth,  J°P/^°^f^^*|* 
and  fifth  fon,  and  there  is  no  furrender,  and  the  fecond  fon  tail,  and  to  a 

fecondy  thi  d, 
Umtxh,  and  fifth  fon,  and  there  it  no  furrender ;  the  fecond  brings  a  bill  to  have  it  fupplied  ;  the  couit 
WUI  decree  ii  for  tbe  third,  foarth,  and  filth  fon,  ia  the  Um^  ordfr  in  wiiich  the  father  hai  left  it. 

brings 
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brings  a  bill,  who  is  to  take  in  pofleffion  to  have  it  Aipplifcd  ; 
will  not  the  court  decree  it  for  the  third,  fourth,  and  fifth  fons, 
as  well  as  the  fecond,  confidering  it  as  iatended  for  a  proviiion^ 
and  in  the  fame  order  the  father  has  left  it  i 

A  general  objedion  has  been  made  of  hardfliip,  as  to  the 
other  three  fifters,  and  I  own,  I  thought  it  a  hard  cafe,  and  for 
this  reafony  I  fent  it  to  a  Mafter  to  ftate  the  value ;  and  there 
is  clearly  an  eftate  of  fixteen  hundred  and  twenty-five  pounds 
a  year  defcended,  but  an  incumbrance  of  23000/.  upon  it  ^ 
however,  as  it  is  an  old  eftate,  it  will  fell  for  40000/.  and 
doubtful,  befides,  on  the  Matter's  report,  whether  another 
eflate  may  not  defcend,  but,  if  it  (hould  not,  they  are  amply 
provided  for. 

Therefore  it  (lands  diftinguifhed  from  the  cafe  of  Parrf 
verfus  Hughes^  in  173X9  in  the  court  of  Exchequer,  for  there 
it  mufl  have  been  carried  into  execution  for  a  total  flranger* 

wboe  ittet  The  court  have  always  decreed  the  provifion  made  by  a  pa* 
SMC  ratrodvce  t  y^^^  f^^  ^  child,  to  be  as  extenfive  as  the  parent  intended  it, 
tbeotb^chii-  where  it  does  not  introduce  a  hardfhip,  or  leave  the  other  chiU 
tfreiiua.ftreff»  dren  in  diflrefs,  for  a  father  may  have  a  good  reafon  to  prefer 
*?i^tkt**J?''  one  child  to  another  \  whether  he  had  in  this  cafe  I  fhall  not 
vifioB  maac  by  t  inquire. 

ytfmt  for  one 

tkild  to  be  u  exttofife  u  be  ioteoded  it. 

His  Lordfhip  decreed  the  articles  in  1729  to  be  caried  intm 
execution  for  the  benefit  of  the  plaintiff. 


Cafe  59.  King  verfus.  Marijfal^  Oilohtr  31,  I744« 

TH  E  plaintifFwas  drawn  in,  by  a  promife  of  marriage,  to 
fuffer  one  Dupin  to  lie  with  her  \  he  afterwards  marries 
another  woman. 

Before  «tf nation  She  brings  an  a6lion  againft  him,  and  recovers  2000/..  in 
^btlm^^jTrnft  ^^'"^g^S;  Dupitt^  in  order  to  defeat  the  verdift,  conveys .  his 
f.onanaatua  whoIe  cfFeds,  byway  of  mortgage,  to  the  defendant,  before 
itpon  jpromite    execution  on  the  judgment. 

•r  marriage,  he 

bv  mortgage  conr^y*  hit  whole  cfTccls  to  rhe  defendant  3   the  court  would  carry  It  no  further  thin  t^- 

aliaw  thj  pltintift'to  redeem  the  defendant. 

The  bill  is  to  fet  afide  the  conveyance  as  fraudulent. 

The  defendant  admits  the  verdift  in  June  1741,  and  that  the    . 
conveyance  to  him,  though  dated  on  the  2qth  of  September  fol- 
lowing, was  not  executed  till  the  24th  of  OSlober, 

Dupin 
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X)iip!n  himfelf  is  gone  to  Httlani. 

Mr.  Solicitor  General,  counfel  for  the  plaintiiP,  laid  a  ftrefs 
\ipon  its  being  dated  a  very  little  time  before  execution  was 
taken  out,  which  is  a  circumftance  to  fhew  the  fraud. 

He  cited  2/V/r.  6i6.  Crane  verfus  Drake  and  9ibirt  i  and 
Newgent  verfus  Giffardy  November  13,  1738,  before  Lord 
Hardwicki^  I  TV.  Atk.  463. 

The  defendant's  anfwer  was  only  as  to  his  belief  with  what 
view  Dmpin  executed  this  deed. 

Lord  Chanckllor^ 

If  you  wanted  an  anfwer  to  this  part,  you  (hould  have  in- 
terrogated him  more  particularly  :  I  am  clearly  of  opinion* 
the  plaintiflf  can  carry  it  no  further  than  to  redeenri  the  de- 
fendant ;  and  his  Lordfbip  decreed  accordingly. 


tFalJh  verfus  Peter/on^  November  6,  1744.  Cafe  60. 

AQueftion  in  this  cafe  arofe  upon  the  following  will  and  ^^*'^hJ^ 
codicil.  .     etbte  to  his  foa, 

to  hold  to  hiiDy 
lui  hdn  and  afifot  for  ever  {  bnt  in  caie  he  dies  before  be  fliall  tttain  the  age  of  %i,  or  without  iflbe^ 
tbco  to  the  teftator*t  wife,  her  heirs  and  aifigns  :  the  Ton  died  after  xt»  without  ilTue.  Lcrd  Uardmickt 
bM  it  fie  m  vtjled  ejlale  in  fee  in  thefot^  as  be  attained  at,  atd  tbrnigb  he  died  moitUut  jfie,  that  it  did 
wet  go  ever  t§  the  mother,  hut  dejeendem  on  hit  heir  at  law. 


cc 


*'  As  to  fuch  real  eftate  as  I  fliall  die  feifed  and  poflefled  of» 
^^  I  give  and  devife  one  full  equal  third  part  thereof  unto 
**  my  wife  Martha  Peterfony  to  hold  to  her,  her  heirs  and 
^^  affigns  for  ever  ;  andVbe  other  two  thirds  of  all  my  real  eftate 
•*  I  give  and  devife  to  my  loving  fon  Matthew  Peter fon^  to  hold 
^*  H  bim^  his  heirs  and  ajjigns  for  ever  ;  but  my  mind  and  will 
*'  is,  in  cafe  faidfonjhall  happen  to  die  before  he  Jhall  attain  the 
age  oflLi  yearsy  or  without  iffue^  then  I  do  hereby  give  and  de^ 
vife  thefaid  two  thirds  of  my  f aid  eft  ate  to  my  f aid  wife  Martha 
**  Peterfon,  her  hiirs  and  affigns.'* 

By  the  codicil,  the  teftator  recites  this  claufe ;  and  then 
proceeds  thus : 

••  Now  my  further  mind  and  will  is,  and  I  do  hereby  will 
••  and  require  the  fame,  that  in  cafe  my  faid  fon  fijall  happen  ta 
*•  elii  before  tbi  age  of  21  m  or  without  iffiie  as  afonfaid^  and  alfi 

Vol.  III.  O  »«/« 
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*^  in  cafe  of  the  deceafe  of  my  f aid  wife y  that  then  I  do  gi7C  and 
**  dcvifc  ihe  faid  two  third  parts  of  my  faid  real  eftate  unto 
**  and  amongft  all  and  every  the  fens  and  daughters  of  my 
**  brother-in-law  Tbimas  Dicienfon" 

The  fon  died  after  the  age  of  2t,  but  i^ithotTt  iflue;  afTd 
the  queftion  was,  Whether  the  devife  over  to  the  mother  (hall 
take  efFedt  upon  one  of  the  contingencies  happening  only. 

Mr.  Solicitor  General,  for  the  defendant,  the  mother,  faW, 
this  was  a  contingency  with  a  double  al'ptdl,  and  cited  the 
cafe  of  Billafis  rertus  Utbwatty  before  Lord  Hardtmcki^  I  Tr. 

Jtk,  426. 

That  reciting  the  will  properly,  and  deliberately  altering 
it  in  the  codicil,  is  fo  ftrong  in  her  favour,  that  the  court 
will  not  eafily  pafs  it  over,  or  incline  to  turn  a  disjundive 
into  a  conjundive. 

There  was  a  cafe  before  the  council  board,  in  which  the 
,  two  chiefs  adified,  and  have   not  yet  agreed  as  to  the  con- 

ftrudiion  of  the  word  or. 

Lord  Chancellor, 

I  think  it  a  very  plain  cafe  ;  the  tcdator  had  a  wife  and  a  fon 
living,  if  he  had  gone  no  further  than  the  firft  claufe,  he  had 
given  him  an  abfulute  fee,  but  then  follows  the  executory 
part. 

L^pon  the  words  in  the  codicil,  there  can  be  no  doubt  at- 
all  ;  ii  is  to  go  over   upon   two  contingencies ;  the  words  as 
aforefaid  take  in  all  the  former  difpofiiron. 

Suppofe  he  had  fiid  no  more,  than  in  cafe  my  fon  haddi^df 
under  21,  as  aforefaid^  would  this  ha^  diiinherited  the  iflue, 
if  the  father  had  died  under  21,  and  gone  over  to  the  nio- 
ther  ?  By  no  means  ;  for  I  would  have  fupplied  the  words, 
and  without  ifTue^  and  fhould  have  been  juftified  by  thetk-/ 
preflion,  as  afore  faid. 

The  cafe  of  SoulU  vcrf^is  Gerrardy  in  Cro.  Eliz.  525*  ind 
Moore  422.  was  determined  on  this  very  point,  **  a  devife  to 
^^  his  fon,  and  if  he  die  without  iflue,  or  before  his  age  of 
*'  21  years,  that  it  fliall  remain  to  another  j  tHie  fon  hath  ifiuf, 
*'  but  dies  before  21  years,  yet  it  was  adjudged,  that  his  iflue 
*<  fliall  have  the  land,  and  not  the  remainder- man ;  and  ^ 
**  there  was  conftrued  for  andi  fo  ftated  in  Moore^  but  called 
**  Sowell  verlus  Garret:  if  the  conflru(£lion  had  befen  otberwife^ 
**  the  grand  fon  of  the  teftator  would  have  been  difinberited 
^^  if  tiic  fon  had  died  before  21." 

His 


in  the  Time  of  Lofcl  dbancellor  HARt>wicKt.  ig^ 

His  Lordihip  lield  it  to  be  a  veiled  eftate  in  fee  in  the  fon, 
as  he  arrived  at  his  age  of  21  ;  and  that  though  he  died  with- 
out ifiue,  ]Fet  it  did  not  go  over  to  the  mother,  but  defccnded 
dn  his  heir  at  law. 

PringU  Verfus  Hartleyy  Novembir  15,  1744.  Cafe  61. 

THE  defendant  infured  the  (hip  Suca/s  from  London  to ThsQupSttettfi 
Birmndasy  and  fo  to  Carolina ;  the  fliip  was  taken  by  a  ^i°i  infured 
Sfmijb  privateer,  and  afterwards  retaken  by   an  -£»'^*>*  priva-^.^;^^^ 
teer,  and  carried  into  Bofton  m  New  England^  where,  no  per<^  htnhytiSfamjb 
fon   appearing  to  give  Iccurity,  or  to  anfwer  the  moiety  '*/ J?^*^  *^ 
n^empttrs  Were  intided  to,  (he  was  condemed,  and  fold  in  the  ta^  b/  u 
court  of  admiralty  fjtkttt  \  the  re-captors  had  their  moiety,  and  EwgUfl»ont,  and 
the  overplus  money  remained  in  the  hands  of  the  officers  ^'*«^  3b^  no^lS'a 

€OSSrt»  appealing  to  gitc 

fecorityy  (he  was 
CfltoMifled,  and  fold  In  the  coort  of  admiralty  there  ;  and,  after  the  re»capton  had  their  moiety,  the 
oterpliit  ftmaiaed  with  the  officers  of  that  court.  The  defendant  brought  an  a&ioo-on  the  policy,  and 
b^  a  ferdiA  ;  the  plaintiff,  by  hn  bill,  prayt  an  injua^ion,  infifting  the  defendant  ought  to  recover 
no  more  on  the  policy  than  a  moiety  of  the  loff.  Tbi  court  denied  the  injtmfUmtfir  as  tht  defeadaat  bsd 
^fini$§  riSwfmJ^  tbefakmge,  be  vfta  intitkd  u  reaver  the  wbole  mmuy  infured,  t 

An  adioo  was  brought  by  the  defendant,  upon  the  polieyy 
who  had  a  verdid. 

The  plaintiflF  brought  a  bill,  fuegefting  the  capture  to  be 
fraudulent,  and  done  defignedly  by  the  captain ;  and  moved 
now  for  an  injunSion  to  ftay  the  proceedings  at  law. 

The  counfel  for  the  plaintiff  argued,  that  though  the  cap-^ 
ture  might  not  be  fraudulent,  yet  the  defendant  ought  not  to 
recover  more  on  the  policy  than  a  moiety  of  the  lofs,  as  the 
ad  of  13  Geo.  a.  c.  4.  /.  18.  gives  the  falvage  to  the  owner, 
and  He  is  {ntitled  to  receive  it  from  the  officers  of  the  admi- 
filty,  and  that  the  phintiflF  ought  to  be  obliged  to  pay  no 
more  than  the  lofs  he  has  aSually  fuftained,  whieh  cannot 
he  afceruined  till  after  the  defendant  fhall  have  received  what 
might  have  come  upon  the  falvage. 

The  defendant,  in  his  anfwer,  had  fworn  he  had  offered, 
tad  was  now  willing  to  relinquifli,  his  intereft  to  them  in  th^ 
benefit  of  the  falvage,  and  would  give  them  a  letter  of  attor« 
ney  for  that  purpofe  to  receive  it. 

Lord  Chancellor, 

There  is  no  ground  for  an  injundion  in  this  cafe;  h^tt 
there  wi|S  an  agreement  to  go  to  trial  in  one  of  thefe  adions 
IvUch  had  beta  brought,  and  to  be  bound  by  the  event  of 

O  2  that  I 


1^  CASES  Argued  and  Determined 

that ;  at  the  time  of  the  trial  they  knew  the  (hip  was  retaiiftf 
and  the  manner  of  the  capture. 

The  Quantum  of  the  damage  and  lofs  fuftained,  is  the  only 
thing  now  to  be  difputed  ;  for  it  is  impoflible  to  carry  on  trade 
without  infuring^  efpecially  in  the  time  of  war. 

•  Therefore  regard  nluft  be  had  to  the  infured^  as  well  at  the 
infurer  \  and  where  there  is  no  admif&on  in  the  anfwer,  of 
any  kiud  of  fraud,  though  various  pretences  of  that  fort  may 
be  fee  up  by  the  bill>  they  aie  not  to  be  regarded. 

The  queftion  then  arifes  on  the  ftatute  of  13  Gm.  %•  with 

regard  to  the  falvage. 

It  has  been  faid,  there  ought  to  be  only  half  the  lofs  reco* 
vercd  on  the  policy :  and  as  to  that,  the  z&  has  made  grcait 
alteration  in  the  laws  of  nations  with  regard  to  recaptures. 

9y  13  Gfo.  1.  The  carrying  a  (hip  infra  prajidiutn  boftiuniy  or  Ji  pemo^ta-^ 
the  rr caption  of       .^  with  the  encmv,  makes  it  the  prize  of  the  pcrfon  retak- 

a  m'p  If  the  re-  .   .    .  ..   .     .     t  /  .    .      n       T     /i  •        *•    •_  i^ 

Teftmf-  of  the   tffg  it,  as  if  ft  had  been  originally  the  ihip  of  the  enemy ;  but 
owners  propsrty  by  the  a£t,  the  recaption  is  the  revefting  of  the  property  of  the 
owner. 

When  inruranres  But  where  infuranccs  are  interefy  er  ne  interefty  I  am  doubt- 
arc  iiitcitft  or    fyj  whether  the  ad  can  operiite  or  not. 

no    inreieiT,  • 

douh»fu\  whc- 

o'^clatc!  ""^  "**      ^^^^  '*  *"  infurance  accerding  as  inter ejl  Jhall  appear. 

Sa!vay;e  muft  he  If  there  IS  a  falvage,  that  niu{(  be  dedu£led  out  of  the  mo- 
deJucicd  cut  of  j^ey  recovered  by  the  policy;  but  if  none  has  come  to  the 
lcrerbs7h"po-  *^»"ds  of  the  plaintiff  in  the  adtion,  the  jury  cannot  take  no- 

Itcy,  if  come  to  tlCe  of  i  t* 

tlic  hands  cf  the 

iniurci.  .   ^j^^  q^j^  ^^^  condemned  and  fold,  becaufe  the  moiety  was 

not  paid,  or  fecured  to  be  paid  by  the  owners. 

It  is  uncertain  whether  the  defendant  will  receive  any  thing 
or  not ;  and  if  any  thing  is  recovered,  he  mud  have  an  allow- 
ance for  his  expences  in  recovering. 

■ 

Therefore  I  tnke  it,  when  he  is  willing  to  relinqui(h  his 
inter  ft  in  the  falvage,  he  ought  to  recover  the  whole  money 
^infured. 

• 

It  would  be  mifchievous  if  it  was  otherwife,  for  then  upoa 
a  recapture  a  man  would  be  in  a  worfe  fituation  than  if  the 
(hip  was  totally  loft. 

QQlegravt 
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Cokgravi  vzt(\x%Juf6H^  Novimltr  17,  1744.  Ribearings,       Cafe  62. 

TH  E  plaintiff  brought  his  bill  for  tithe  of  grain  in  kind  ;  A  b'jifor  tithe 
the  defendant  infifted  upon  a  compoficion  of  one  <luarierp^fij|^„7ft*^upof 
of  rye  and  one  of  oats  in  lieu  of  it.     A  trial  at  Jaw  was  di-  a  quarter  of  r)e 
leded,  and  a  verdifi  found  for  the  modus.  and  oac  of  oacs 

'  in  Jjeu  'f  a  tnai 

uUm  dircdcdy  lod  a  vei^iA  for  the  oif-dut.  The  plainttiF inHfted  on  a  new  trial  upon  the  difcovery  of 
as  old  deed  in  the  chapter- houfe  at  JVeftmnJier^  which  he  fet  up6s  a  decree  of  tt  e  pApe*»  delrgaie*  thar 
the  rmnmus  of  the  church  which  had  be?n  ah?nated  ftiould  be  reliore>%  and  would  have  it  und  riiu'>H  ihtit 
the  tithes  were  comprehended  under  the  word  rtvcTuux,  The  court  of  opinion  tSis  paftr  was  not  aJoHMOM-T 
Hm  t§  gr^Hi  m  nno  trimly  mmd  rrfuftd  to  do  it. 

The  plaintiff  infifts  now  upon  a  new  trial  on  a  difcovery  of 
an  old  deed  in  the  chapter-houfe  at  JVeflminftir^  which  he 
called  the  record  of  a  caufe  determined  before  the  Pope's  dele- 
gate^  in  which  it  was  decreed  that  revenues  which  had  beei>i 
alienated  (hould  be  reftored  to  this  church,  and  concludes  that 
the.  tithes  were  coniprehended  under  the  word  revenues  3  the 
judge  at  the  trial  refufed  to  admit  it  as  evidence. 

Lord  Chancellor, 

'  There  is  no  foundation  to  grant  a  new  trial,  for  if  I  fhould, 
it  would  be  t  precedent  to  overturn  the  rights  of  men  upon 
very  uncertain  grounds. 

I  tm  afraid  this  is  a  cafe  where  Prowling  in  an  office  has 
fpirited  up  the  re£lor  to  d\{puicihh  modus \  it  happens  very 
unfortunately  for  fuch  perfons  that  they  ftumble  upon  papers 
which  they  fancy  are  evidence  oi  tithes  in  kind. 

This  it  nothing  more  than  a  proceeding  in  fome  ecclefiafti- 
cal  court,  what  non  eonjiat  found  :  Firft,  in  the  receipt  of  the 
Exchequer,  and  tranfmitted  from  thence  to  the  chapter  of 
Wijlmnjier. 

Hh  receipt  of  the  Exchequer  is  no  office  of  record  for  things  of  The  receipt  of 
this  kind,  but  only  in  matters  relating  to  the  King's  revci;uc.    *^*  Exchequer  it 

'.  '  %»•  »     .  nootnceutie- 

-■Old,  rxcept  in 

The  officer  has  taken    upon   him  to  put  a  title  to   if,  matteis  renting 
which  he  had  no  authority  to  do,  and  which  the  paper  dots  ^^^^'^^^^^^^^ 
not  warrant. 

In  it's  utmoft  force  it  is  a  proceeding  in  an  eccle/iaftica? 
courty'concluding  with  an  extrajudicial  fentence  by  the  Pd|>e^a 

delegate. 

^  O3  No 


],Qg  GASES   Argued  and  Determined 

TBeofficmof  No  proceedings  in  the  ecclefiaftical  courts  in  this  kingdom 
the ecclefuftical  are  records,  they  are  only  evidence  of  fentences  in  their  courts, 
f^2J 5,~i** "^  therefore  I  mention  this  that  the  officers  there  may  not  take 
mdings  rec9rda  upon  theoi' to  in  title  them  ncorda  Dmlni  Rigis  Giorg.  Utc,  for 

Domim  Regis        jhe  future. 

Gtorg.  &r.  for 

tbcj  are  oolj  eviUence  of  feotencet  in  their  courtt.  * 

I  am  of  opinion  it  is  qot  fuch  an  inftrumenf,  that  if  the 
original  bad  been  produqed,  it  would  have  been  given  in  evi- 
dence. 

tl^rrfTmS     C^"'*^*'"  ^^^^  *«  jurifdiaion  was  that  the  Pope  excrcifcd 
cxercifed  a  jurif-' before  the  reformation,  and  though  ufurped,  yet  it  muft  have 

diaioo  either  by  Jj's  weight. 

wav  of  avocdtien^  ^ 

or  07  requeft  from  to  inferior  court. 

He  might  exercife  it  by  way  of  ev&caiioH^  or  by  requeil^ 
from  an  inferior  court. 

Thelegttrtf  The  hgati  a  latm^  whilft  in  the  kingdom,  did  exercifis  at 

M  wSJI-^tJ*^     legantine  authority  without  an  appeal  to  the  Pope,  as  for  in^. 
without  an  »p-    ftance  cardinal  Campijus, 
peiltothePope. 

Neither  the  time  nor  the  court  does  appear  in  this  paper,  and 
another  inftrument  has  been  tacked  to  the  parchment  \>j  n 
modern  firing,  but  does  not  at  all  relate  to  the  firft 


Condder  what  is  the  Pope's  commifllon  to  the  archdeacon  of 
Leice/fiKj  whom  he  made  his  delegate :  the  Pope  does  not  ta|Ee 
notice  by  what  way  the  caufe  came  before  him,  whether  bj 
appeal  or  by  avocation,  or  by  letter  of  rcqueft. 

So  that  here  is  no  recital  of  any  caufe  depending  before  hini 
in  any  ihape,  only  that  there  had  been  alienations  of  the  re- 
venues of  the  church,  and  that  the  alienees  had  pbtai(ied  coa* 
^mations  from  the  Popes  themfclves. 

This  was  a  kind  of  general  inquifition  only,  how  far  the 
pofleffion  of  thi$  rectory  bad  been  alienated. 

The  two  inftruments  by  which  they  would  (hew  it  to  be  % 
caufe^  have  norehitiqn  to  q|ie  another,  but  tacked  together ia 
modern  times. 

Though  an  ufurped  authority,  it  was  allowed  by  law  at  that 
time,  and  muft  have  it's  confideration  :  yet  as  it  dpes  not  ap- 
pear by  this  parchment  there  was  any  c^ufe  depending  bffor^ 
the  Pope,  it  can  be  of  no  flgnification,  and,  even  if  it  had  it'^ 
utmoft  force,  would  be  of  no  advantage  to  the  re£tor  againft  a 
compoiition. 
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I  am  dearly  of  opinion  this  wa«  no  fort  of  evidence,  and 
was  very  properly  rejeded  by  the  judge  who  tried  the  caufe. 

There  is  the  ftrongeft  evidence  of  a  modus  in  this  cafe,  and 
no  pre&nce  that  tithes  were  ever  paid  in  kind,  except  this  pa- 
per, mod  therefore  there  is  no  foundation  for  a  new  trial. 


Stirling  verfus  Ljdiard^  Nwember  21,  1744.  Cafe  6?. 

THE  qneftion  in  this  cafe  arofe  upon  Mr: Lydiard's  will,  L,  fsWesaiWnd 
who  dcvifcd  in  the  following  ipaaner  :  hdS'^jflaJp^^^ 

.  goods,  charteis 

As  to  all  andjtngular  my  uafehold  ejlate^.  goods,  chattels  and  and  prrfon^i  ci- 
perfonal  eftate  whatfoever,  I  give  to  mv  daMghjer  Johanna^  and  ^^^.^l"''"!!'!!' 
if  fhe  dies  without  iffue  living,  then  limits  it  over  in  the  fame  «n.uf  (he^ifs 
manner  to  the  defendant.  wirhoor  iffue 

Kvirg>  rhen  to 

In  the  refiduary  claufe  teftator  repeats  the  words  all  and  firi-  t,  tifktttAM\n% 

^  a  leafe  with  tht 

He  after  making  his  will  renews  a  ieafe  with  the  dean  and  oimndflrliyi\^ 

ehapiif  of  Windfw.^  "  no  rcvoi attorn, 

^         '*  i  bur  the  leafchold 

ynama  is  dead  without  iffue,  and  her  hufband  as  adminiftra-  the  ^fii,  ^    ^ 
tor  and  rqmfentative  of  his  wife  brings  his  bill  to  have  the 
Jeafe,  iafiiling  that  the  renewal  by  teftator  after  making  the 
will  it  a  Devocation,  and  that  confequently  he  in, the  right  of 
his  wife  is  intitled  to  it. 

LoRB  Chancellor, 

There  is  no  doubt  but  the  Uafehold  ejlate  pafTed  by  the  will. 

The  plaintiff  goes  upon  a  miflake,  that  this  a  fpecific  inle- 
gacy :  it  is  nothing  like  it,  for  it  is  only  an  enumeration  (if 
the  feveral  particulars  of  his  perfonal  eflate,  but  yet  is  a  ge- 
neral devife  of  the  whole. 

The  court  never  ftrains  to  make  a  revocation. 

But  notwithftanding,  if  in  point  of  law  it  is  a  revocation,  it 
muft  have  it's  efFedt  here  likewife. 

But  there  is  no  foundation  to  fay,  what  tefiator  has  done  in 
tiiti  cafe  is  a  revocation. 

O  4  Suppofe 


CASES  Argued  and  Determined 

Suppofe  the  teftator  had  purchafed  a  new  leafe,  would  not 
that  have  palTed  i  Why  then  (hould  not  a  new  term  in  a  leafe 
equally  pafs  ? 

If  I  was  to  conftrue  this  a  revocation,  I  do  not  know  but  if 
^  man  w>s  to  give  all  his  bank,  Eafi-India^  and  South- ftaikook^ 
and  (hou|d  afterwards  turn  it  into  money,  it  might  as  well  be 
infifted  this  was  a  revocation. 

His  Lordlhip  declared  there  was  no  pretence  for  the  plain* 
tifPs  demand,  and  therefore  difmiflfed  the  bill. 


Cafe  64*     Sbirlej  YCi{\x%  ff^aits^  Novimherz^^  1744)  b(ftre  the  Mafier  of 

the  Roils. 


^ jud|iBCBt  9T^    A     Judgment  creditor,  who  has  not  taKen  out  execution^ 

4itor,  before  he     A^   ^r  -     .       -    -      - 

lU^amort^  IS  a  mortgagee  of  the  leafehold  eftate,  and  likcwife  a  bond 


^*^'  fT*"      Jr\,  brings  a  bill  againft  the  defendant  to  redeem  him,  who 


gafe  of  »  leafe-    prcdifor* 

bold  cftatc  «ad 

bood  creditor,  r*  »  r»  rr^ 

4Di4u|ccoHt         Majltr  6f  the  RoUsj  (William  Forte f cm ^  EfqO  The  cafe  of 
aecttOoa.  j(lngel  v.  Draper^  in  i  r^rn.  399.  is  in  point,  and  a  ftronger 

one  than  the  prefent,  for  tbere  the  defendant  who  had  the 
goods  in  his  hands  feemed  to  have  come  to  the  pofleffion  of 
theqn  in  a  fraudi^lent  manner :  but  notwithftanding  upon  de- 
fendant's demurring,  becaufe  the  plaintiff  (a  judgment  cre^- 
ditor)  had  not  alledged  he  had  taken  out  execution,  the  court 
allowed  the  demurrer,  and  faid  the  plaintiff  ought  adually  t# 
have  fued  out  execution  before  he  had  brought  his  bilK 

In  the  prefent  cafe  there  is  not  the  leaft  fuggeftion  of  fraud^ 
the  defendant  being  a  fair  and  bona  fide  creditor  by  mortgage. 

There  was  a  cafe  of  King  v.  Marijfall  laft  term,  upon  a  bill 
by  a  judgment  creditor  to  redeem,  which  came  on  before 
Lord  Hardwcke^  when  he  afked  for  the  writ  of  execution  i 
find  upon  its  being  produced,  admitted  the  judgment  preditqr 
for  this  reafon  to  redeem. 

For  want  of  it's  being  taken  out  now,  the  bill  muft  be  dif^f 
miffed,  becaufe  till  execution  the  plaintiff  has  no  /iVn  on  the 
]^afe)iold  eilatCj  and  decreed  accordingly. 


B.ri4gtmm 
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Bridgman  verfus  Davi^  Novitnher  27,  1744*  Cafe  6$^ 

APerfon  by  her  will  fays,  "  I  dcvife  to  ^'wjobn  Bridgmany  ^'  A^^ifc*  to  «r 
"  my  heir,  C//^/.^  lands,  he  paying  all  debts  and  le-^^^Jlf^^i^^ 
**  gacies  charged  on  thefe  lands,  and  after  his  deceafe  to  my  pj^ug  all  dcbca 
"  nephew  Bridgeman^  dodor  of  divinity/'  *nd  legada 

chirgicd  on  thcib 
lands,  andf  aftar 

In  another  part  of  her  will  flic  fays,  **  I  leave  my  jewels,  h««  deceafe,  to  a 
«  plate,  piSures,  medals^  furmtun^  to  my  two  executors,  to  J^PjlJ'J'^j^^^*'^ 
"  be  equally  divided."  '  life,  is  obii^d  t» 

keep  down  the 

In  the  laft  claufe  of  the  will  flie  fays,  ^<  Creating  St.  Ma^  |^^dp«!i  u  noe 
•*  rf%  and  Creating  5/.  Olavi'sy  I  make  liable  to  all  debts  I  have  difchargcd  }  bat 
««  e9ntraned  fince  1735,   notei  or  bonds,    if  any,  and  what  j^j^' '^j**^^!^ 
«*  remains  to  be  paid  to  Mary  De/ve^  fpinfter»  after  the  Cre-  and  the  ftm- 
^*  atings  are  fold."  fionertwoOiifdi. 


Lord  Chancellor, 

A  principal  queftion  is.  Whether  the  debts  and  legacies 
ibottld  be  paid  out  of  Sir  John  Bridgeman^t  eftate  for  life. 

Notwithfbnding  the  inaccuracy  of  the  will,  which  is  drawn 
by  herfelf,"^  her  intention  appears  to  me  to  charge  the  legacies 
upon  lie  CUfiw  lands^  but  not  fo  as  to  exhauft  all  the  profits 
of  the  eftate'  for  life. 

What  colour  is  there  to  fay,  that  this  creates  a  condition 
on  Sir  John  Bridgeman^  that  he  iball  take  nothing  but  upon 
paying. 

Indeed  it  would  be  a  ftrange  thing  to  give  an  eftate  for  life 
to  a  perfon  of  70  years  of  age,  on  condition  to  pay  legacies 
of  2600  /.  out  of  an  eftate  of  600 /•  per  annum. 

By  the  latter  words,  there  is  a  plain  charge  in  the  will 
upon  thefe  lands,  and  therefore  Sir  John  Bridgeman^  as  tenant 
for  life,  is  obliged  only  to  keep  down  the  intereft,  if  the  prin- 
cipal is  not  difcharged ;  but  if  difcharged,  to  pay  one  third 
thereof,  and  the  rever(ioner  the  other  two  thirds. 

The  next  queftion  is  relating  to  the  perfonal  eftate. 

In  all  claufes  with  refpe£l  to  provifions  for  payment  of  debts,  Proflfioofl  in 
ftev  relate  to  the  time  of  the  death. of >4he  teftator,  in  order  'Oof^JJbts  S^^Ti 
make  a  more  honeft  and  faithful  provision  for  payment  of  the  taoToA^ 

debts.  teftator*!  death. 

If 
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The  words  all  If  Jt  had  bfcn  all  debts  that  I owe^  ftill  it  would  be  extended 
I**^«|*coJ6»a^  to  the  lime  of  her  death  :  the  word«  here  are,  wbicb  I  bavi 
cd,  muftbecon-  contraSfed^  have  contracted  muft  be  conftrued  Jljall  contradi. 

•  ,  lefjji*-!,  I  know  of  no  authority  where  the  words,  I  malce  my  real 
lukW  topaffhr  ^^^  liable  to  pay  my  debts,  will  exempt  the  perfonal  eftate 
debtt,  nnicrs  without  any  fpecial  exemption  of  perfonal  eftate  :  nor  has  the 
^J^!^^^  court  ever  faid,  that  perfonal  eftate  fball  be  applied  only  to 

pty  legacies,  aad  not  the  debts. 

Nor  will  making  a  particular  eftate  in  land  liable  to  pay 
debts  exonerate  the  perfonal  eftate,  bccaufe  it  is  the  natural 
fund  for  payqacnt  of  debts. 

Suppofe  a  man  devtfea  a  real  eftate  liable  to  the  payment  of 
debts,  and,  fubjedt  t^  tbdTe  de.btt,  gives  it  over  to  another, 
or  what  remains  afcer  payment  of  debts,  which  is  all  one; 
if  there  are  not  exprefs  words  to  exempt  the  perfonal  eftate, 
it  ftiall  be  firft  applied^  and  I  am  of  opinion  that  the  refidue 
of  the  perfonal  eftate  here. ought  to  he  applied  in  exoneration. 

The  \%Sk  qucftion  i6  Mpoa  tbe  d^vjiie  of  the  jewels,  pi^te, 
pifiures,  m#b/#»  fnfnif^r^. 

Mr.  Clarki^  for  the  executors,  faaa  infifted  that  under  the 
word  fttrmtttri^  books  wrll  pafe,  and  that  undef  the  word 
wdalf^  pieces  of  current  coin  kept  with  them  will  pa&. 

wbere  current  If  current  coin  are  curious  pieces,  and  kept  with  medals,  I 
coiii  it  curious,  gm  of  opittioo;  notwithftinding  they  are  curirent  coin,  yet,  as 

!^tiau!^[t  wlu  ^^y  ^c  ^P^  "^'^^  medalf ,  ihey  wfU  pa6  ^  fuch,  for  even 
ptCi  aifuch.       medals  themfelves  were  once  current  coin. 

^  il'^'^'Ti  ^^  ^"^'  us  I  iHn  At  prf  fei»(  f^dyi(ed,  I  am  clearly  of  opiojon, 
iTdLTflinit^it.  ^hat  a  library  of  book*  wiU  nqt  p^fr  ^%  furniture,    . 

Nor  does  it  operate  at  all  on  my  mind,  that  it  will  pafs  at 
furniture,  becaufe  it  is  a  fqiall  li|urary  ;  for  moft  commonly 
great  libraries  are  more  often  nut  pp  as  ornaments,  and  leb 
ax;curatel}r  cbofen,  tbi^n  fmalf  ones. 

As  to  the  ?2^f9  which  hfus  t}eeo  ^\Ui  of  the  Duie  of  Beaufirt 
vcrfus  Lord  Dundonald  and  the  Dutchefs  of  Beaufort  his  wife^ 
2  Vern.  739.  there  WM  tery  litHe  oppoiitiqn,  being  between 
a  mothtr  and  fon,  and  I  lay  no  ftrefs  upon  it. 
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fiut  I  take  it  too  it  bas  been  determined  that  a  library  of 
books  will  not  pafs  as  furniture  i  and  his  Lordfbip  decreed 
accordingly. 

Bajii  verfus  Baffiij  Dfcmiir  17,  1744.  Cafe  66t 

Lord  Ghancbllos, 

THE  bill  was  brought  by  a  pofthumous  child  to  have  an  a  pofthumoM 
account  taken  of  the  clear  reacs  of  the  father's  cftate  ^l?"^  *^;'*  "^ 

Jobm  FuMnnS  BaJJit.  da^  had  incurred 

after  the  death  of 

The  difpvtfs  ^rc  both  in  regard  to  the  real  and  perfonal  5il^th^,'o Vii 
cftstc  5  I  imW  tnke  them  in  thetir  order,  ^.  jAodticd  ^ 

the  intermediate 

Firfe  A»  «•  the  rerf  eftatf .  KJ."fefd^„ 

well  at  the  lands 

TJie  queftifui  relating  |o  the  efiate  of  John  P$ndarvis  Bof-  tbemfeivet. 
fd  IS  this  5  the  plaintiff,  now  an  infant,  is  ^,  pofthumoMS  fpn  *  ^'■-  ^^^  *7* 
an(i  heir,  for  the  father  died«^^nd  left  his  wife.enfienc  of  him :  ^ '  "* 
the  real  eftate  confitfs  of  different  parts,  and  under  d»fij?rent 
jnterefts  ;*of  fome  fmall  parts  the  father  was  feifed  in  fee  ;  the 
gre^ft  part  isincluded  ufifjer  a  fetMemetit,  which  was  to  the 
fat||ier  for  life,  then  to  fecure  t  nent-chargie  of  800/.  a  year  to* 
his  :ii^fe  for  %  jointure,  rem^indfcr  to  tru&es  during  the  life  of 
the  ^stherfb  prcferye  cootingept  remainders,  remainder  to  the 
iift  ^n^  cypry  oth^  fon  of  JAn  Pmiarvis  Baffit^  remainder 
to  the  defendant  the  brother  of  John  Pendarvis  Baffit. 

The  plaintiff  was  born  after  the  next  tent-rdsy  had  incurred 
jifkcr  the  death  of  his  father. 

|t  has  been  infilled  by  hi^  eounfel  he  had  a  right  to  enter, 
^ki  WV  iotitled  to  the  reotii  in  the  intermediate  limc. 

The  determination  of  this  point  will  depend  on  10  CsT  n 
W.  3.  <•  i(^.  which  is  to  fvuhh^  pofthumous  children  to  take 
^^at(BS  ai  ifhwn  in  ibfitf0Hhir^s  Ji/f.timi, 

^ii  apfcbief  inimdid  i§  if  rnffidiid  iy  ti^  a^t  ^^  Whereas  it 
f 5  oittcn  happens  th2^^  by  marriage  and  other  fcttlements, 
f  ^  eftates  are  limited  in  remainder  to  the  ufe  of  the  fons  and 
H  daughters,  the  iflue  of  fuch  marriage,  with  remainders 
f  $  over,  }piih9Si(  Uw^Hing  i^  fft^  $4  truflui  Is  pnfirvi  tbt  e§H^ 
*^  iingiHt  nmainders  limitid  t9  fuch  fons  and  daughters^  by  which 
f  *  Qieans  fuch  fo;is  ^d  daughters,  if  they  happen  to  be  born 
^^  after  the  deceafe  of  their  father,  are  in  danger  (o  be  dpr: 
ff  feated  of  their  remaiader  by  the  next  in  remainder  after 

«  thein, 
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^  them,  and  left  unprovided  fqr  by  fuch  fetdements,  contrary 
*'  to  the  intent  of  the  parties  that  made  thofe  fcttlements. 

**  Tht  provt/toHj  be  it  enabled,  that  where  any  eftate  already 
'*  is,  or  (hall  hereafter  by  any  marriage  or  other  fettlement 
^^  be  limited  in  remainder  to,  or  to  the  ufe  of  the  ftrft  or  other 
fon  or  fons  of  the  body  of  any  perfon  lawfully  begotten^ 
with  any  remainder  or  remainders  over,  to,  or  to  the  afe 
of  any  other  perfon  or  perfons,  or  in  remainder  to,  or  to 
**  the  ufe  of  a  daughter  or  daughters  lawfully  begotten,  with 
any  remainder  or  remainders  to  any  other  perfon  or  perfons, 
that  any  fon  or  fons,  or  daughter  or  daughters  of  fuch  per- 
fon or   perfons  lawfully  begotten,  or  to  be  begotten,  that 
**  (ball  be  born  after  the  deceafe  of  his,  W,  or  their  father, 
*^  (ball  and  may,  by  virtue  of  fuch  fettlement,  take  fuch  eftate 
*^  fo  limited  to  the  firft  and  other  fon*:,  or  to  the  daughter  or 
y^  •*  daughters,  in  the  fame  manner  tfi  if  hrn  in  tht  Hfe-timi  9f 

**  i/x,  her^  or  their  father  ^  although  there  Jhall  happen  no  efiate  t9 
*'  he  limited  to  trufiees  after  the  deceafe  of  the  father  topreferve  th€ 
**  contingent  remainders  to  fuch  after- born  fon  or  fons  ^  daughter 
*'  or  daughters,  until  he,  (he,  or  they  come  in  effc^  or  arc 
*'  born,  to  take  the  fame/' 

It  has  been  infifted  on  the  part  of  the  defendant,  the  mif- 
chicf  was  only  the  difability  of  the  after-born  child  to  take  the 
eftate,  becaufe  according  to  Archer*%  cafe,  i  Co.  66.  b,  every 
remainder  muft  veft  eo  infiante  the  particular  eftate  oetefmines, 
and  that  Reeve  verfus  Longy  3  Lev,  408.  was  adjudged  upon 
this  principle. 

There  is  no  notice  taken  in  the-  zSt  of  parliament  of  the 
cafe  of  Reeve  verfus  Long* 

But  I  am  of  opinion  this  was  not  the  Tingle  motive  of  the 
afi,  for  the  legiflature  intended  intirely  to  remedy  the  mif- 
chief ;  the  fon  before  loft  the  whole  eftate,  the  profits  from 
the  death  of  his  father,  and  all  the  fubfcquent  profits, 

♦ 

This  to  be  fure  was  quite  contrary  to  the  intention  of  the 
parties,  cfpecially  in  marriage-fettlements,  for  they  cottid 
never  intend  it  (hould  go,  even  perhaps  to  a  remote  remain- 
der man ;  therefore  the  a£t  of  parliament  intended  to  remedy 
both,  and  the  very  title  icfelf  ckpttffcs  it  fo,  as.  if  born  in  thf 
father's  life- time. 

What  is  the  recital  i  Are  in  danger  to  be  defeated  of  their 
remainder. 

This  is  a  general  expreffon,  and  includes  both  the  lofles, 
the  being  precluded  of  the  eftate,  and  likewife  of  the  profits.  : 

Therefore  this  ad  of  parliament  ought  not  to  be  taken  fo 
Hj^row  as  the  defendant's  counfel  would  have  \u 

Put 
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But  allow  it  to  be  fo,  if  the  enaSing  words  can  take  it  io  f  BtAiBg  wordf, 
they  fliall  be  extended  for  that  purpofc,  though  the  prean)ble  ^'^fchirf" 
does  not  warrant  it ;  and  innumerable  inftances  of  this  kind  axe  fluii  beatcnW 
in  the  law-books.  f»  t^«  5«n»fe. 

tboufh  the  pie- 
Next  at  to  the  provifion  of  the  ad,  the  words  are  fo  plain  ftatnce  does  mc 
that  it  is  impoffible   to  put  any  other  conftrudion ;   nay,  it  ^wAtiu 
would  be  repealing  the  a£l  to  fay,  that  the  after-born  fin  fliould 
not  take  the  profits  ;  for  if  he  does  not  take  the  profits,  he 
does  not  take  in  fuch  manner  as  if  born  in  the  lifi-timi  of  his 
fatbtr. 

The  queftion  to  be  aflced  upon  this,  is,  how  would  he  have 
taken  thk  oftato  if  born  in  the  life-time  of  the  father  ?  and  the 
obvious  and  natural  anfwer  would  be,  why  from  his  death. 

How  then  will  he  take  the  profits,  if  not  born  in  the  life* 
time  of  his  father  ? 

Why  likewife  from  his  death. 

It  has  been  infilled  by  the  Solicitor  General,  that  in  the  cafe 
of  difcent^upon  the  heir,  he  muft  ht  in  effi  %  and  that  there  are 
m  great  many  cafes  that  fay,  a  new  a£t  of  parliament  (ball  be 
Gonftrued  according  to  the  rules  of  the  common  law. 

But  ihA  is,  where  the  conftrufiion  can  be  confident  with 
the  words  of  the  ad. 

There  might  have  been  fome  grounds  for  this  if  the  ad  had 
faid,  helhall  take  as  a  fon  by  difcent  at  common  law,  which, 
if  the  legiflature  had  intended  it  here,  might  as  well  have  been 
inierted  as  the  prefent  words. 

The  next  words  in  the  provifionare,  although  thiriJbaUlap^ 
fm  no  ijlati  to  bo  limited  to  truftoes  after  the  ioceafe  ofthifaibir  U 
froferv*  the  contingent  remainders  to  fuch  after'-born  fon^  (/c. 

The  like  words  are  in  the  preamble. 

The  legiflature  intended  to  put  it  in  the  fame  way,  as  if  there 
bad  been  trufiees  to  preferve  contingent  remainders  to  an  after- 
born  fon, 

There  can  be  no  doubt  but  according  to  the  ufual  courfe  of 
conveyancing  the  profits  might  have  belonged  to  the  pofthu* 
mous  child. 

In  Bridgeman*s  Conveyofuer^  /#/.  301.  ^*  In  cafe  the  faid  y. 
'*  fthe  wife)  (hall  happen  tobcenfient  with  child  by  the  faid 
^*  /.  B,  (the  hu(band)  at  the  time  of  bis  death,  to  the  ufe  and 

behoof 
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^^  behobf  of  the  faid  J.  (and  the  two  truftees  under  the  &(& 
**  tiemeht)  and  their  heirs,  until  the  faid  J.  dial!  be  of  fucH 
*<  child  delivered,  or  die,  v^hicTi  fhail  firft  h^ppen^  in  truS 
•*  for  the  benefit  of  fuch  child,  Vc** 

Th^fe  Words  make  the  ttiother  a  tfuft^  throughout  of  the 
prdfitd  fot  che  after-born  fon,  afld  by  the  wordi  of  reference, 
(be  after-^born  child  is  itititled. 

An  obje£lion  has  been  ftarted^  that  there  muft  be  z  tenant  of 
the  freehold,  therefore  the  uncle  muft  take,  becaufe,  if  tnj^afi 
was  committed,  there  muft  be  fome  perfon  intitled  to  bring 
an  adion,  that  the  uncle  is  feifed,  and  hoW  can  Ae  profits  be 
taken  from  him. 

Perhaps  in  this  court  it  is  not  neceflary  to  determine  it,  for 
I  Can  coine  at  them  another  way,  andf  (hould  not  fcruple  to 
do  it. 

According  to  the  dodrine  in  the  Princi%  cafe,  8  C§.  in 
cftate  may  ceafe  and  revive  again. 

So  here  this  may  diveft  on  the  death  of  the  fkAer,  and  veft 
oh  the  birth  of  A^  fon.  • 

There  is  no  fort  6f  difficulty  :  as  in  the  cafe  of  a  bargxirt 
mnd  faie  inrolled  when  the  eftate  vefts  by  relation  in  the  bar- 
Ifain^e  from  tfaie  dih6  of  theeJieeuiion  of  the  ^td.  ' 

This  zBt  of  parliament  has  in  my  opinion  eftopped  every 
body  from  Aying  he  was  not  born  in  the  life^time  of  bis  father. 

Suppofe  art  eje£hnent  brottght  by  the  fon,  and  the  denlift 
laid  from  the  death  of  the  father,  how  could  the  defendtnt 
have  excepted  to  it  \  for  if  he  laid  his  demife  upon  the  day 
afket  the^  death  of  tht  father,  then  it  would  have  turned  upon 
t!h<^  cMAru^on  of  this  HBt ;  and  the  demife  being  only  a  form 
of  proceed ktgy. to  bring  the  title  in  queftion,  the  defendant  in 
eje£lment  muft  have  confefled  leafe,  entry  and  oufter:  or  other* 
wife  an  infant  could  not  bring  an  ejectment  if  it  were  con* 
(idered  as  a  real  adion. 

Thii  court  would  But  fuppofe  the  point  is  againft  him  at  law,  yet  I  am  of 
confider  the  opinion  this  court  would  confider  the  uncle  as  a  receiver  or  % 
^^*^^^,^  truftee  for  the  after-born  fon,  in  like  manner  as  they  would 
ibr  the  kfbr-  confider  tHifteet  to  preferve  contingent  remainders,  and  the 
born  fon,  ewi  ^i^ords  of  thc  %&,  warnilit  this* 

toppofcns  the 

Mn  •t'uw.  This  court  conlkders  every  perfon  who  enters  upon  the  eftate 

6f  an  iafent  as  a  guardian  and  receiver  for  biirt. 

The^re  ait  fcvertil  cafes,  wheW  in  coflfequenct  of  an  aft  c^ 
l^ai'liaihent  tbiscourt  iTill  interfere. 

At 
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As  #herc  a  n^w  ^  of  parliament  is  made  to  alter  the  law.  Where  anew  aa 
i^d  ihe  judges  are  formal  in  adhering  to  rules  of  law,  and  will  j,  ,^5e"tTairef 
not  conftrue  according  to  the  words  and  intention  of  the  ad,  the  law,  it » the 
there  this  court  will  take  it  up,  and  will  give  remedy  here,  ^^^^^^'j^^^"*.*^ 
though  it  is  the  bufinefs  of  judges  to  mould  their  pradice  fo  as  p^aite  fo  aTw 
to  mAke  it  conformabls  to  the  Itgiiljture,  reader  it  coo* 

^  /oriiiable  to  the 

it  is  true  the  moft  common  way  is  to  give  a  legal  remedy ;  **^ 
but  to  inftance  in  ads  relating  to  papifts  eftate^,   the  court 
have  giveA  remedy  here,  therefore  I  am  of  opinion  chat  the  in-  ' 
termediate  profits  of  the  fettled  eftace  mult  be  accounted  for 
to  the  fon. 

As  to  the  profits  of  the  eftate  defcendcd,  they  miift  Be  ac-  The  profitf  of 
counted  for  only  from  the  birth  of  the  pUintifF.  fandrf^'^irfthc 

pofthumoos  child's  from  hit  birth  only. 

The  Other  queftion  relates  to  the  peffonal  efbte,  as  to  thtf^t^^^^^' 
fum  of  800  A  that  belonged  to  Mrs.  Elizabeth  BaJJit,  given  by  pJJ,bk?t ti « 
the  grandfather  of  the  ^W\x\x\S  Francis  Bajfet  by  way  of  general  maniaR,  chaif* 
logacy,  to  be  paid  at  twenty-one  6r  marriige,  charged  upon  a  J^  ^** '  "^****' . 
mixed  fund  partly  real  and  partly  perfonal  eitate.  and  pmiy'pa! 

^  ifonal  eftate; 

jfte  JBeih^irt  «t,  atiA  unmarried.  Ai  ajfdlt  icire  admitted^  this  court  wilt  nd  grant  an  imunffion  ttjfajf  the 
fraaadimis  in  the  tecUJiafiical  <wrt  fir  tbt  recovery  oftbe  Ugacy,  as  they  Batfi  a  proper  jurifiUffign fir  legaeim 
tbarged  ev  perfenal  efiate. 

She  died  fetfore  twenty-one  and  unmarried. 

As  aflets  are  admitted  here,  and  as  there  has  been  no  deter* 
mination  that  where  the  perfonal  eftate  is  deficient,  the  real 
eftate  IbaU  be  applied,  I  will  not  dired  it  now.  Fidi  Jinnings 
verfus  L»9ks^  2  A  fVms.  276.  and  The  Duke  ofCbUndos  verfuS 
TMaij  %  P.  jyms.  601,  611.      ^ 

Will  this  court  grant  an  injundion,  to  ftay  the  proceedings 
in  the  ecclefiaftical  court  for  the  recovery  of  the  legacy  f 

Certainly  not,  as  it  is  a  proper  jurifdidion  for  legacies 
charged  on  perfonal  tfflrate. 

It  muft  go  to  the  i^prefentative  of  Elixabetb  Bdffit^  and  be 
paid  out  of  the  perfonal  eftate. 

December  the  iSth^  1744. 

Losb  Chancellor, 

I  had  not  {ime  yeflerday  to  coniider  the  cafe  of  BaJ/ii  verfus 
Baffin  fo  wtU  as  I  fliould  have  donr^  but  fpoke  chiefly  from  my  - 

memory,  ^ 
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memory,  and  therefore  as  I  faw  feveral  gentlemen  yefterdajr 
cake  notes,  I  think  proper  to  mention  what  in  my  opinion  it 
very  material,  that  they  may  add  it  to  the  cafe. 


Before  tbe  lo  Before  the  making  of  lo  &r  ii  ^.  3.  the  conftant  method 
Jf;i'i'^'  !l!"  of  all  (kilful  conveyancers  waa  to  infert  a  limiution  to  preferve 

Kittal  convey-  J,  ^,  ,,,,  ^ 

Mcert  iDferced  a  the  contingent  remainders  to  pofthumous  children. 

imitatiofi  to 

ffefienre  the  contingent  remaindert  to  pofthnnout  children,  bat  fince  the  ftatote  they  have  kft  it  oat ; 

which  ftewt  their  uniform  opinion  that  this  afi  of  parliament  carriet  the  intermediate  profiu  ai  well  as 

Ibacfiatc. 

Sometimes  the  limitations  were  made  to  the  mother,  fome- 
times  to  a  truftee  for  the  benefit  of  the  child  when  born. 

Ever  fince  this  ftatute,  all  ikilful  conveyancers  have  left  it 
out :  And  this  is  a  ftrong  circumftance  to  fhew  the  uniform 
opinion  of  eminent  conveyancers,  that  this  ^&,  of  parliament^ 
carried  the  intermediate  profits  as  well  as  the  eftate. 

If  they  thought  there  had  been  any  doubt,  they  would  not 
have  left  it  out,  becaufe  it  would  be  of  confequence,  where  the 
eftatesare  large,  for  if  half  a  year  (hould  be  incurred^  it  might 
be  the  odds  of  5000  /.  to  the  pofthumous  child. 

tie  praaice  of  The  uniform  opinion  and  prafiice  of  eminent  conveyancers 
eminent  convey-  \^2S  always  had  great  regard  paid  to  it  by  all  courts  of  juftice  ; 
baTmVregaid'  *"d  as  I  have  mentioned  upon  other  occafions,  the  cafe  of  the 
paid  to  it  by  Ccuntifs  ef  Radnor  verfus  Vandebendy^  Sbowir^s  Pari.  Cafts  69. 
every  coort  of  ^^5  determined  on  the  point  of  dower  entirely  from  the  opinion 

joftice,  and  the       ^  ^  * l   *  i.     j 

>oint  of  dower  of  conveyanccfs  upon  that  head. 

in  the  Connteft 

•f  Radmr  vofos  Vandebaidj  wu  determined  intirely  from  their  opinioiit 

Cafe  67.       Jfjblfy  verfus  Pocock^  amw^  tbt  caufi  petiii$nSf    Dicemhr  19, 

1744- 

An  executor  IV /T^'  ^^"^Jh  ^7  his  will  devifes  the  refidue  of  his  eftate 
:^^nwh:  IVl  between  the  W««  «,i  />,«.i, ,  the  pWntiff  AJkUf 
vies  the firft  diii- ■named  One  of  the  Pococksj  the  KtngfMs  brought  the  firft  bill 
fence;  (b  in  an  againft  Barnflifs  executor  for  an  account,  and  obtained  a  final 

^^obVahl^hi*  *^*^^^^  5  ^*^«"  ^fi'h  brought  the  fccond  bill  againft  the  execu- 
firft  judgment  tor  of  ^tfr«/7/y's  cxecutor. 

ihall  be  preferred} 

•thcrwife  as  to  legateety  for  as  there  is  nt  priority  In  legacies^  an  executor  ihould  pay  them  ^ri  pag^^ 

V 

A  petition  is  now  preferred  by  Ajbley^  who  is  intitled  to  a 
diftribution  under  JStfrii/^'s  will,  for  fourteen  hundred  pounds^ 
to  be  paid  him  out  of  a  fum  of  money  placed  in  tbe  bank  ta 
the  credit  of  this  caufc.* 


in  ttfeTmie'of  Lord  Chancelbr  HardXvicks.  209 

Lord  Chancellor^  ^ 

"Stippofe  two  crcditdrs  at  large  of  the  fir  (I  teftator  B  am/ley  ^ 
■nd  one  brings  a  bill  before  the  other,  and  obtains  a  final  de- 
cree, and  a  report  of  the  Mafter,  and  that  report  has  been  con- 
firmed, and  then  the  other  brings  a  bill,  and  obtains  a  final 
decree,  and  his  demand  is  confirmed  ;  to  be  fure  the  executor 
ought  to  have  paid  the  firfl  who  had  ufed  the  firft  diligence; 
fo  in  the  cafe  of  an  adion  at  law,  the  creditor  who  obtains  the 
"firft  judgment  (hall  be  preferred. 

But  this  18  not  the  prefent  cafe,  for  the  perfons  here  are  not 
creditors  of  the  firft^teftator  but  legatees  under  his  will ;  and 
therefore  Pococky  the  executor  of  BarnJUy^  ihould  have  paid 
them  fwrif^u  in  bis  life-time,  for  there  is  no  priority  in  le- 
gacies. 

RMnfin  vcrfus  Litton^  December  12,  1 744.  Cafe  68* 

THE  father  of  the  plaintiffs  and  defendant,  by  his  will  ^  dcvifesUndi 
devifed  to  the  defendant,  his  fon,  John  Roblnfon  Litton^  to  hitfonand 
•*  the  lands  upon  which  the  queftion  arifes,  to  him  and  his  ^•*  *»«*"»  *'"^*'* 
•*  heirs  for  ever,  and  in  cafe  he  fhould  not  live  to  twenty-one,  "j^  aitiJirii, 
**  and  die  without  ifTue,  he  gave  the  lands  to  his  daughters  and  d.e  withouc 
**  (who  arc  the  plaintiffs)  with  fevcral  remainders  over;  then  »<?"««» ^^n *»« 
**  be  goes  on,  and  fays,  my  will  is,  in  cafe  my  fon  (hall  not  toTi/dtug'htcn, 
<^  attain  twenty-one,  my  eftate  fhall  be  fold,  and  the  money  >nd  d'ueat  they 
•*  divided  among  my  daughters,  for  an  augmentation  of  their  jJ^^JJe  money 
**  fortunes,  and  gave  to  nis  daughters  loooo/.  befides/'  divided  among 

the  daughters : 
th»  foa,  who  wants  three  quarten  of  a  year  of  si,  intended  cutting  down  3000/.  worth  of  timber  $  the 
4aoghtert  bring  a  bill  to  ftay  wafte :  the  c§urt  of  Bpiniorif  they  are  itttitled  to  an  itijimSio/t,  at  it  is  ^kt- 
JiA^  the  tefator*s  itUauiw,  sad  frefervi/t^  the  value  of  the  ejtatei  intended  to  go  to  the  daugbtersg  SVin* 
Abr.  475.  pi.  l6« 

^Fhe  eftate  which  came  to  the  fon  by  fettlement,  was  between 
tktet  and  four  thoufand  pounds  ^  year. 

The  fon,  who  wants  about  three  quarters  of  a  year  of  coming 
.of  age,  intends  cutting  down  three  thoufand  pounds  worth  of 
tiaiber  off  the  eftate. 

The  biir  is  brought  by  the  daughters  amicably,  for  an  in* 
junAion  to  ftay  wafte,  and  in  order  to  have  the  opinion  of  the 
court  on  this  point,  whether  the  defendant  had  a  right  to  cue 
down  the  timber. 

Vol.  Hi.  P  Lord 
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Lord  Chakcbllox, 

If  the  defendant  has  a  legal  right,  and  there  are  no  equU 
table  circumftances  to  reftrain  him,  I  fliall  not  do  it. 

But  though  he  may  have  a  legal  right,  yet  if  there  are  equi- 
table circumftances  he  may  be  reftrained,  and  it  is  not  proper 
for  me  to  give  a  liberty  in  doubtful  cafes. 

As  to  the  intention  of  the  teftator,  he  certainly  had  not  th^ 
leaft  thought  that  the  fon,  before  his  age  of  twenty-one,  fhould 
fell  all  the  timber  upon  the  eftate. 

The  inheritance  is  conftituted  of  the  land  and  timber  upon 
it,  and  that  is  devifed  to  be  fold  for  the  benefit  of  his  daughters. 

The  intent  was  to  give  the  value  of  the  eftate  at  the  time  it 
was  devifed. 

A  perfon  having  meadow  ground  might  as  well  make  it  arable. 

What  is  the  will  ? 

The  claufes  rauft  be  conftrued  as  if  they  were  in  one  and 
the  fame  claufe. 

Suppofe  the  laft  claufe  had  been  firft,  the  defendant  would 
have  been  confidered  as  a  truftee  of  the  inheritance  for  the  be- 
nefit of  the  daughters  ;  and  that  is  the  point  I  (hall  ground  tbe 
injundion  upon  to  ftay  wafte. 

This  court  have  gone  greater  lengths  to  ftay  wafte  than  the 
courts  of  law  have  in  giving  actions,  or  granting  prohibitions 
againft  it. 

Tenant  for  life  ^^  where  there  is  tenant  for  life,  remainder  for  life,  remain- 
fohjfft  to  wafte,  dcr  in  fee,  fo  where  there  is  tenant  for  life  fubjedt  to  wafte,  rc- 
rcmainder  for  mainder  for  life  difpuniftiable  for  wafte,  remainder  in  fee,  the 
for  waiiic"re-  *co"rt  will  not  fuft'er  an  agreement  between  the  two  tenants  for 
mamder  in  fee,  life  to  Commit  wafte,  to  take  place  againft  tbe  remainder-man, 
the  court  will     jjeforc  the  time  comes  when  the  fecond  tenant  for  life's  power 

not  futicr  an  • 

•greement  be-     Commences, 

tv  ef n  two  re- 

Dants  for  life  to  commit  vtafle,  to  take  place  againft  the  remainder-  man. 

Where  amort-  So,  in  mortgages  and  fecuritics,  where  the  mortgagor  has 
wafte IbT^l?  ^^^"  ^^  poflcllion,  it  is  always  granted,  bccaufe  the  whole 
bereftrained,  eftate  is  a  fccurity,  but  the  Court  docs  it  mere  ftrongly  where 
Vecauiirthe       *  thcrt  is  a  truft. 

whole  eft  licit 

'  I  The 


la  the  Time  of  Lord  Chancellor  Hardwicks*  txf 

The  cUufe  in  this  will  amounts  to  as  much,  as  if  he  had 
faid,  I  give  my  eftate  to  my  fon  and  his  heirs,  till  twenty-one^ 
to  receive  the  profits,  then  to  increafe  my  daughters  portions  i 
and  here  there  there  could  be  no  doubt  but  the  court  would  have 
done  it. 

There  are  iit  this  day  thkve  forts  of  eftate  in  lands  3  the  legal 
eftate^  that  is  the  fee  or  freehold* 

Secondly,  The  ufe,  which  by  the  ftatute  draws  the  lega) 
eftate  after  it. 

Thirdly,  The  beneficial  intereft. 

How  does  it  ftand  upon  this  devife  f 

There  is  an  undoubted  eftate  in  fee  in  the  defendant,  and  be 
may  receive  the  profits  till  twenty-one. 

This  amounts  to  a  devife  of  the  beneficial  intereft  to  him  for 
that  time,  and  it  would  be  very  extraordinary  to  fuffer  him  to 
take  away  a  great  part  of  the  inheritance  of  the  eftate,  which 
was  direSed  to  be  fold,  not  for  fttangersj  but. for  the  benefit 
of  the  daughters  for  their  portions. 

The  father  is  to  judge  of  the  provifion  for  his  chlldrtn* 

After  giving  the  daughters  io,ooq  /*  .he  then  dircds  this  fliall 
go  in  augmentation. 

• 

There  have  been  feveral  cafes  put  which  have  ntytt '  hctti  i^rj  H^rMih 
determined,  as  that  of  a  child  in  ventre /a  nure^  but  always  faid  Jecitied  he 
argmindo^  and  I  fliould  make  no  fcruple  in  fuch  a  cafe  to  grant  fcralfetrgr^t 
nn  injunction.  9n  mjonaion  to 

^  ftty  wiftc  in  fa- 

vour of  a  child  in  viHtnfd  Huh,  though  it  hs)  been  hitherto  f^d  arguendo  oolj« 

Suppofe  the  cafe  of  an  executory  devife  as  in  Gon  verfus  Gon^  Inclinable  to 
I  fliould  doubt  whether  the  heir  at  law  ought  not  to  be  reftrain-  '^^!^io!^^l^ll^ 
cd  from  committing  wafte  in  the  mean  time.  the  heir  at  law 

ought  to  be  re- 

I  am  therefore  of  opinion^  the  injundlion  ought  to  be  made  eomaatt^nT 
perpetual.  waO** 

It  is  purfuing  the  intention  of  the  teftator^  and  preferving 
Ihe  value  of  the  eftates  intended  to  go  to  his  daughters. 


P  9  Simpff 
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Cafe  69.  Stampir  verfbs  Millar ^  February  20,  1744. 


A  provifn  in  a       A     Queftion  in  this  caufc  arofe  upon  a  fcttlement  made  unoh 

fettUmeni  that       L\  u*    u     *.u  -r       -.u    -.    * 

loco i.jba/i and IX.  ^  mamagc,    in   which   there   wa$  a  provifo,  that  one 
may  bcUid  out    tboufand  pounds  therein  mentioned  (hall  and  may  be  appljfed 


•"^^  t'h*  ^'"fhaf  *"^  '^'^  ^"'  ^y  ^^^  truftees  in  the  purchafe  of  lands  and  herc-f 
o"ui!d5rVA^^»'*"^cnts,  freehold  or  copyhold. 

there  is  a  power  ^  ,' 

tuiajmtmonef        It  has  becn  infifted  by  the  plaintiff,  the  heir  at  law  of  the 

inland^hut  the  ./-i  .  l^i         ri  A 

§rtginai inuHtioH  covcnancor  in  the  lettlement,  that  the  thouland  pouhk  was  at 
xvus,  itj/hcuidbe  all  evcnts  to  be  laid  out  in  land  ;  and  though  the  truRees  have 

^miUf'^'tZt  "°^  ^^"^  *^»  y^^>  ^^^^  '^  '^  ^®  ^^  confidcred  in  this'  court  as 
%>e;ied in  land,  it  land,  and  confequently  he  is  intitled  to  an  account  from  the 
pall  not  he  con-    cruflces  reprcfentatives, 

Jidered  asfucb^  ' 

*ndgo  to  the  beir» 

Lord  Chancellor, 

Where  there  is  a  power  to  lay  out  money  in  land  under  Tome 
particular  circumftances,  but  the  original  intention  was  that 
It  fhould  be  cc^nfidcred  as  money,  if  it  is  not  a£lually  veded  im 
land,  it  (hall  not  be  confldered  as  land,  and  go  to  the  heir. 

The  firft  claufe  under  the  deed  is  a  clear  truft  of  money,  and 
a  complete  direction  of  the  intents  and  purpofes  for  which  ic 
was  created. 

All  the  words  in  the  deed,  while  it  is  to  continue  money,  are 
pofitive  and  imperative. 

But  the  provifo  relating  to  the  laying  it  out  in  land  is  onty 
the  aforefaid  1000  L  Jhall  or  may  be  applied,  ^c. 

Tboufbrhe  jj  jj  different  from  the  trufts  of  the  money,  for  there  ii  no 

JiTiin'^sof  covenant  upon  the  truftees  to  do  it,  but  begins  with  the  prin- 
p«rlianent  have  cipal  fum  of  one  thoufand  pounds :  And  though  /ball  or  may  in 
**^"  ^J^^"****  z8t%  of  parliament  have  been  conftrued  abfolutely,  yet  this  cafe 
bf«  they  WW    differs  greatly  from  that. 

inferred  only  to  ,  .  . 

leave  the  eleaion  to  the  trufteei^  cither  to  conuoue  the  1000/.  at  it  was,  in  petfonal  fecuritict,  or  oU 
it  in,  and  lay  it  out  io  land. 

All  the  three  trufiees  are  dead,  and  js  not  pofTible  to  be  AoM 
now. 

The  vrords  Jhall  or  may  were  only  inferted  to  leave  the  elec- 
tion to  the  truftees,  whether  they  would,  for  fecuring  the 
1000/.  let  it  continue  as  it  was  already  in  mortgages  or  bonds^ 
or  call  it  in  from  thefe  fecuritieS|  and  lay  it  out  in  land. 

3  Th« 


i 

d 
I 


in  thf  Time  of  Lord  Chancellor  Hardwicke»  213 

-    The  heir  at  law  is  not  at  all  in  the  confideration  of  the  fet- 
tlement,  and  therefore  appears  to  me  to  be  an  extreme  clear 

cafe  againft  the  pUintifF^  chat  the  thoufand  pounds  fettled  by 

the  deed  is  to  be  confidered  as  money. 

His  Lordfhip  difmiiTed  the  plaintifPs  bill,  but  without  cods, 

Hearn  verfus  Barber^  February  28,  1744.  Cafe  70. 

A  Son  of  a  freeman  of  the  city  of  London  received  a  fum  of  ^o"»e  ycm  after 
money  from  his  father  after  his  marriage,  but  it  did  not  J[j^  J^n  ot^a*^ 
appear  to  have  been   paid  as  a  portion,  nor  under  the  father's  fieemjo of  the 
hand,  but  it  was  admitted  at  laft,  by  counfel,  that  the  parents  ^'^y®*^^  ^'''^*''» 
on  both  fides  met,  fome  years  after  the  marriage,  and  agreed  both  nd«tmet 
CO  advance  two  Jiund red   pounds  apiece,  to  lie  by,  till   they  anj  agreed -o 
could  purchafe  a  commii&on  in  the  army  for  the  fon.  advince  aoo /.  •- 

*  '  piece,  to  Jte  by, 

till  they  could 

The  queftion  is,  Whether  this  bars  the  fon  of  the  orphan-  porchafe  for  him 

age  part  ?  *  commirtion 

^     *  in  the  army. 

It  ^PPMri9t9  f9 

I  always  took  it,  that  the  cuRom  of  London  re]ztes  to  2,6- the  tourt  tc% iti*^ 
vancement  upon  marriage,  and  though  Jud*s  Law  is  in  general  "/^^  ^' f**^ 
terms,  ftill  it  may  be  relative  to  the  portion.  «^i^?«t« 

M^hmncemmtt  and 

But  I  do  not  know  whether  the  fa<ft  will  warfant  me  to  fend  »f^  ^»  ^«''- 
jtto  the  court  of  lord  mayor  and  aldermen,  to  certify  whether  ^'""'^'''   ^ 
this  is  fuch  an  advancement  as   is  a  bar;  for  it  appears  upon 
the  very  face  ci  it  to  be  a  marriage  portion,  and  as  this  is  the 
fad,  it  certainly  is  an  advancement. 

But  as  to  another  child  of  the  freeman,  the  fums  advanced 
to  him,  as  he  was  not  married,  is  clearly  noexclufion. 

For  lud's  Lawy  which  was  an  aft  of  common  council,  in  7*^'  ^^»*'» 

J  which  wds  a 

the  time  of  King  Henry  the  Sixth,  docs  not  make  it  a  har,  un-  j,a»tromm 
led  it  was  an  advancement  upon  marriage,  for  the  only  doubt  cnunol.^  \r\  Hen, 
upon  that  law  is,  whether  an  advancement  to  a  child  either  be-  jl^^  n^t ',^ike'it 
fore,  or  after  the  marriage,  is  a  bar.  «  bar,  unieis  it 

was  an  advance* 

'The  difficulty  I  Ihould  have  been  under  was  this,  had  not  JJ**^"!  "P"»  "**'- 
the  fa£l  been  (as  it  is  now  admitted  by  the  counfel  on  both 
fides)  whether,  fuppofing  a  freeman  of  London  advances  fums  of 
money  at  different  times,  and  none  of  them  appear  under  the. 
father's  hand  to  be  advanced  upon  the  marriage,  this  would  be 
a  bar  to  the  child's  claiming  his  orphanage  part. 

P  3  Lord 


an 

•ommon 
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The  father  ^ittf  Lord  Hardwhki  feemed  to  make  a  doubt  at  firft,  whcthcf 
tS*fon^iSd  ^^^  child,  advanced  by  the  father,  muft  not  bring  the  part  ot 
to  hii  whole  the  orphanage  (hare  he  received  in  his  father's  life-time  into 
ihtre  of  the  tef-  j^g  teftamcntary  (the  father  being  dead  inteftate)  before  he  can 
withoL(?nngin(  ^^  iHtitled  to  a  (hare  under  the  (latute  of  diftributions* 

intei  hotchpot 

the  iDoney  he         p„^  „        ^^^  hard(hip  of  it,  as  it  would  in  effca  be  exclud- 

f  aceiTcd  ID  ad-      .        ..      'c  •    •  u-         r  l-      r    l  l«     t       j 

noce«ent«  ing  him  from  receivmg  any  thing  from  his  father,  his  Lord- 
(hip  held,  that  he  would  be  intitled  to  his  whole  fhare  of  the 
feilamentary  part,  without  bringing  into  hotchpot  the  money 
he  received  in  advancement  in  the  life-time  of  his  father, 

Ciafe  7I«  Snellgrovi  yerfus  Batly^  JIdarck  ii,  1744* 


r4*»  deiiTeri  it    caie  1  die,  it  is  yours,  and  tnen  you  nave  lometmng. 

to  the  defendant^ 

K^*"o^n*/       ^^^  plaintiff,  as  adminiftrator  to  Sarah  Baily^  has  brought 
and  then  you'    this  bill  to  have  the  bond  delivered  up. 

will  have  (bme- 

l^^^fficiem^iw.      ^^'■-  ^^orney  General^  counfcl  for  the  defendant,  cited  Drurj^ 
th  esitU  mcrtU    vcrfus  Smithy  I  p.  ff^ms,  404,  and  Joms  verfus  Seitjy  Prec.  I'n 

to  pa^  the  equi-  ^^^„^  ^q^^ 

table  intereft  of  *^ 

thii  bond  on  the 

.'.ttftw-ideftH.       J^Q^p  CHANCEtLOR, 

I  am  fatisfied  upon  the  reafon  of  the  thing,  -and  the  cafei 
which  have  been  cited,  that  this  is  a  fufficient  donatio  caufa. 
mortis  to  pafs  the  equitable  intereft  of  this  bond  upon  the  in- 
teftate's  death. 

The  bill  is  brought,  knowing  where  the  bond  is,  to  have 
the  defendant  deliver  it  up  to  him. 

Thequeftion  is,  Whether  the  plaintiff  is  intitled  totakethia 
bond  out  of  the  defendant's  cuftody. 

^^t^t^^oi      ^^^^  ^*  ^^^  ^  ^'"  brought  merely  upon  the  lofs  of  a  hood. 

a  deed  at  law, 

that  is  loft,  yoo       y^^  cannot  fue  at  law  without  the  bond  ;  for  though  you 

^annotof  abondy  r      j      j         i  t.       •     i    n  6     / 

for  you  muft     -may  give  evidence  of  a  deed  at  law  that  is  loft,  yet  you  cannot 
maipe  a  prpfcrt    of  a  bond,  becaufe  you  muft  make  a  profert  of  it. 

of  it.  '  • 

There  is  no  evidence,  but  the  defendant's  anfti^r,  that  (be 
has  the  bond  i  and  by  her  anfwer,  (he  fets  fqrth  the  whole  cafe. 

The  qucftion  is,  whether  this  bond  is  the  proper  fubjeft  of 
fuch  a  gift,  efpeci^IIy,  confidering  how  far  the  courts  have 
gone  lately  in  ailignments  of  cbofes  in  a£iion. 

Put 
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Put  the  cafe.  If  a  chattel  in  pofleffion  had  been  brought  hj 
the  inteftate,  and  the  bill  of  fale  taken  in  a  third  perfon's  name 
in  truft,  the  legal  property  would  have  been  in  the  truftee,  and 
only  the  equitable  intereft  in  the  cifiuy  qui  truft^  .and  yet,  if  the 
€§ftwf  fui  truft  had  delivered  it  over  to  the  defendant,  that  would 
have  been  a  good  gift  ibnatio  caufa  mortis  as  to  the  equitable 
roperty. 

P        . 

This  comes  very  near  the  cafe  of  a  cbofi  in  a£!ion^  and  the 

cafes  are  fo,  and  that  in  P.  fVms.  particularly  is  in  point  *. 

Therefore  his  Lordfhip  decreed  for  the  defendant^  and  dif- 
Cpifled  the  billj  but  without  cofts. 


Gagi  verfus  Bulktlej^  March  23,  1744*  Cafe  72* 

THIS  was  a  plea  of  a  foreign  fentence  in  a  commlfTary  A  plea  ofa  fo- 
court  in  Franciy  relating  to  the  fame  matters  for  which  "**"  ^"^^"^ 
^i_     ,  .,.  •  ,      ,'  ®  over-niled, being 

the  bill  was  brought  here,  i„  ,  commiflary 

court  only,  that 
-m-  r>  is  of  a  political 

Lord  Chancellor,  narore,  for  de- 

termining  dif* 

It  rouft  be  over- ruled,  for  it  is  the  moft  proper  cafe  to  ftand  ^prZ'^^^ 
for  an  anfwer,  with  liberty  to  accept,  that  I  ever  met  with; 
and  the  mott  fo,  as  it  is  a  fentence  in  a  commifiary  court  only, 
which  is  of  a  political  nature,  in  order  to  determine  difputes 
that  might  arife  in  relation  to  Fnncb  adions. 


Eafter  Terniy  May  9,  1744.  Cafe  73. 

0/-R  Hirhirt  Paciington,  tenant  for  life,  without  impeach- Tho' a  perfun 
*^  roent  of  wafte,  of  an  eftate  at  IVeftwoQdy  in  H^orcefterjhircy  *«  tenant  for 
being  out  of  the  kingdom,  his  agent  was  made  defendant  to  a  ^^^^'^^^ 
bill  brought  to  ftay  wafte  by  Mr.  Packingtorty  fon  of  Sir  Her-  wafte,  yet  this 
hirty  and  firft  tenant  in  tail,  and  has  put  in  an  anfwer.  ^^^""^^  ^'^^  k'*"^ 

an  injunction  to 
itfifaiobiin  from  cutting  down  trees  in  lines  or  avenues^  or  ridings  in  a  paik,  as  they  are  for  ornament* 

The  motion  now  was,  for  an  injunction  to  ftay  Sir  Herbert 
PacUnpon^s  agent  from  cutting  down  trees  in  the  park  at 
Wiftwoody  which  are  either  an  ornament^  or  Jbelter^  to  theman- 
fion  houfe. 


*  One  by  will  difpefes  of  bis  perfonal  eftate,  and  afterwards,  by  parol,  fives  too  /. 
bill  to  one,  to  deliver  over  to  his  nephew,  if  the  tellator  ihould  die  of  that  ficknefs) 
ioch  gift  decreed  good.    Drury  v.  Smitb,  i  P«  IVm.  4^4*. 

P  4  Lord 


2i6  CA.SES  Argued  and  Determined 

Lord  Chancellor, 

Thereafofi  why  It  might  be  fof  the  intercft  of  private  families  if  the  common 
the  common  law  j^^  ^^j  j^^^  given  fo  large  a  power  to  tenant  for  life,  withtmt 
J^IwAo*a^te-  impiachment  ofwajle^  equal  to  a  tenant  in  fee ;  but  the  common 
nam  for  lite,  ]aw  thought  it  for  the  intcreft  of  the  publick,  as  timber  might 
wtkmt  impuch'  jjjcrcbv  ciiculatc  for  fhipping  and  other  ufes. 

ment  of  w.i/r,  '  rr     o 

was,  for  the  in- 

tereftof  the  g^^  ^^jj  ^ourt  has  reftrained  their  power  creatly.  in  com- 

ber  might  there-  parifon  of  what  it  was  formerly, 

by  cir-  ulate  for 

SlhwX*."'^  ^^^  ^'^  ^^'"^  ^^^^  ^^^"^^  ^^""^  C#w/>/r,  of  VMi  verfus  Urd 

Bernard^  2  Vern.  738.  where  the  defendant  was  reftrained  from 
pulling  down  Raby  CaftU. 


The  court  has  gone  farther,  and  has  reftrained  fuch  tenant 
for  life  from  cutting  down  timber,  either  for  ornament  or  (belter 
of  the  houfe;  and  farther  ftill  in  the  cafe  of  CbarUton  verftts 
Charlcton^  in  extending  it  to  the  cafe  of  a  park. 

There  was,  indeed,  a  difference  of  opinion  between  Lord 
Chancellor  Klng^  and  the  Maftcr  of  the  Rolh^  but  only  in  part, 
for  Lord  King  continued  the  injundtion  as  to  trees  for  orna- 
ment, or  (belter,  butdiiTolved  it  as  to  ftraggling  trees. 

It  is  very  proper  for  the  court  to  preferve  trees  that  are  a 
fbelter  to  the  man/ion  houfe. 

In  the  prefent  cafe,  only  three  oaks  have  been  cut  down, 
and  if  there  was  no  intention  to  commit  further  wafte,  it  would 
be  matciial,  but  this  appears  to  be  but  the  beginning  of  wafte  ; 
for  Sir  Herbtrt  Packlngions  letter  has  been  read  in  1741,  whil(l 
he  was  abroad,  in  which  he  fays,  if  his  fon  will.notjoin  with 
him  in  cutting  oflF  the  intail,,  he  will  give  orders  for  cutting 
down  all  the  ornamental  timber  trees. 

The  queftion  is.  Whether  thefe  arc  grounds  for  an  iniuoo* 
tion  to  ftay  wafte  ? 

The  (irft  objcdion  is,  that  thefe  trees  grow  in  a  wood,  and 
have  arifen  naturally,  and  by  accident,  and  not  from  planting* 

Whether  trees  But  I  do  not  think  thls  will  hold,  becaufe,  whether  tree» 
Si^"*ant7d*  i7  8*'°^  natural,  or  were  planted,  if  they  fcrve  as  an  ornaments 
they  icrle  u'an  or  (belter,  it  amounts  to  the  fame  thing  \  and  it  is  very  proba- 
ornament,  or  ble  the  fituation  of  the  houfe  was  chofen  for  the  fake  of  cut- 
^^/[Jiij"  ****•  ting  ridings  and  viftas  through  the  woods  iStnd  I  can  men* 

tion 


in  the  Time  of  Lord  Chancellor  Haubwicke.  avf 

tion  two  of  this  kind  of  my  own  acquaintance,  Hampjieady  a 
feat  of  Lord  Craven's^  and  another  in  EJfex. 

I  will,  reftrain  the  defendant,  therefore,  from  cutting  down 
trees  in  lines,  or  avenues,  or  ridings  in  the  park  ;  and  like- 
wife  from  cutting  down  trees  that^are  not  of  a  proper  growth 
to  be  cut. 

Upon  a  fuggeftlon  that  this  might  ceate  difputes^  as  to 
what  were  of  proper  growth,  and  that  very  little  young  timber 
grows  in  this  park,  his  LordOiip  left  out  the  laft  part  of  the 
order,  and  as  to  the  other,  granted  thfe  injundiion, 

Jones  vcrCixs  Jonts^  EaflerTerm^  1745*  Cafe  74. 

a'^HIS  caufc  came  before  Lord  Hardwicke  upon  the  equity  iftheobjcaioii 
refer  vcd  by  the  defendant! 

reiervea,  ^  ^^  oiipoid 

caufe,  for  want 

An  objefiion  was  ftarted,  that  the   plaintifF  had   not  made  J^  ?»'«'«« «®  t{ic 
the  defendant  in  the  original   bill    parties  to   a  fupplemcntal  no?mTd?io'tte 
bill,  brought  after  a  decree  in  the  original  caufe.  firft  inftance,  it 

is  too  late  to  do 

Lord  CbatuelUr  ovcv-rixlcd  the  objection.  comet  on  again, 

where  it  waa  pot 
cff  only  for  want 

^  yii/ZagMX/tf/ ^/Zf,  properly  fo  called,  is  a  bill  brought  foe  any.  of  formal  parties, 
new  matter,  arifen  fince  the  filing  the  original  bill,  and  be- ""  ^^^'^ '|»V  *^, 
fore  the  original  comes  to  a  hearing,  and  there  the  defendants  c^pUtT, 
to  tbeorigiiial,  ought  to  have  been  made  parties  to  the  fupple* 
mental  bilh 

Bat,  when  the  caufe  comes  to  be  heard,  if  the  objeSion,  by 
the  defendants  in  the  original  caufe,  for  want  of- proper,  parties- 
to  the  fupplemental,  was  not  made  in  thefirft  inftance,  it  will 
be  too  li3tit  to  make  the  objedion  when  the  caufe  comes  on 
again,  if  it  was  put  off  only  for  want  of  formal  parties  by  the 
court,  in  order  that  the  decree  might  be  complete. 

In  a  decree  to  account,  if,  during  the  account,  any  party  (bould  J'  *•  "°^  "f"^^' 

J.  J       J      -r         r  ^u  i_       r  t  fary  to  make  d«« 

die,  and  a  deviiee  of  that  party,  or  any  other  formal  party  as  fcdants  in  an 
tniftees  (which  is  the  prefent  cafe)  (hould  be  wanting,  a  bill  original  bii;  pas. 
to  bring  them  before  the  court,  is  not,  in  the  ftrid  fenfe  of  J;^^'^^^*^^^^^ 
the  word,  a  fupplemental  bill,  but   rather  a  fupplemenul  bill  thenaiureof^ 
in  the   nature  of  a  bill  of  revivor,  and  to  fuch  a  bill  it  is  not  ^i^^o^  fcvivof^ 
neceflary  to  make  the  defendants  in  the  original  bill   parties,  JJ"^^^ 'J^*'*" 
nor,  when  the  caufe  comes  on  to  be  reheard,  can  thofe  de-  they  object  for 
feodants  obje^  for  want  of  parties,  ^^^  ^^  p***«^ 


JBrnuM 
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Cafe  75-       Brown  and  others  verfus  Martin  and  Hiathcote^  May  24,  1745* 

The  6me  de-  ^T^  HERE  was  a  decree  n!Ji  in  another  caufe  againft  Martin 
fendaott  wlio  Jj^  ^r\A  Heathcotiy  who  made  default;  the  plaintiffs  there 
MMher  alttfe!"  ^^^  aiEgnccs  under  a  commiffion  of  bankruptcy  againft  Roger 
aukc  deftttlt  i-  fViiliamsi  after  the  decree  new  afHgnees  were  chofen,  who  bring 
f!"*r*ft[**ur  *  fupplcrocntal  bill,  in  the  nature  of  a  bill  of  revivprj  at  the 
iJLt«ione,wKerc  hearing  the  fame  defendants  make  default  again. 

the  bill  it  brought 

Vy  new  aflif  oeet  in  a  commillion  of  bankiuptcy  chofen  fince  the  decree  in  the  firft  caufe,  the  piayer  of  thb 
bill  prayinf  only  that  tbcfe  defendants  might  ihsw  caufe,  and  not  that  they  might  (hew  caufe  tohy  tbt 
ftrwur  Jteree/beuld  not  he  uudt  abfolute,  which  it  ought  to  have  done,  the  c$urt  only  ordered  tb€t  thtflaim* 
tait  ke  dt  liberty  toferve  the  defenJaHts  witb  afuhpeena  tojbew  caufe  mgainfl  the  former  decree. 

The  queftion  is.  Whether  the  plaintiffs,  the  new  aflignees,, 
can  have  any  other  decree,  but  that  the  defendants  making  de- 
fault,  may  (hew  caufe  why  the  order   ihould  not  be  made  ab- 
folute, for  carrying  the  former  decree  into  execution,  which 
decree  is  only  unlefs  caufe. 

Lord  Chancellor, 

This  occafions  great  delay  and  expence  ;  but  the  queftion 
is,  whether  the  plaintiffs  in  the  fupplemental  bill  have  prayed 
any  more  than  that  the  defendants  making  default  fliould  (hew 
caufe. 

They  ftipuld  have  prayed,  that  the  defendants  at  the  fame 
time  might  ftiew  caufe  why  the  former  decree  fliould  not  be 
made  abfolute.  N.  B,  The  pvzycr  of  the  fuhptrna  was  fo,  but 
not  the  prayer  of  the  bill. 

Upon  further  confideration  the  Chancellor  made  this  order. 

Let  the  former  decree  be  revived,  and  let  the  plaintiffs  m 
the  prefent  caufe  ftand  in  the  place  of  the  former  to  all  intents 
and  purpofes,  and  be  at  liberty  to  ferve  the  defendants  Martin 
and  Heathcote  with  zfubpama  to  (hew  caufe  againft  the  former 
decree. 


Trinity 
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Trinity  timif  Jum  i^j  I7+S*  Cafe  76. 

MR.  Gran  moved  that  a  perfon  might  (land  committed.  Though  con- 
for  an  abufe  of  the  pfocefs  of  this  court,  in  fpcaking  '^""f?"  ^.^^'J' 
contemptuoufly  of  it,  when  zfubpaena  was  ferved  upon  her,       ^fubpana,  and 

the  perfon  fcnr* 

L^d  ChancelUr  was  of  opinion  at  firft,  that  notice  ought  to  i"8  "  f«^e«Jy 

-  •  rLLr  -^  L     hcaten,  yet  at 

have  been  given   of  the  motion  before  a  commitment  can  be  theie fadts  were 
moved  for ;  but  upon  Mr.  Grants  fuegefting  that  the  perfon  proved  by  the 
who  had  ferved  the  fubpirniy  had  received  feveral  blows  in  the  L'rf««^on£°^ 
face,  and  had  been  very  feverely  beaten,  bis  Lordmip  ordered  court  would  not 
the  affidavit  to  be  read.  If  "^ ''»»  «- 

itajice  order  him 
to  ftand  com* 

The  faft  of  the  contemptuous  words,  and  likewifc  of  the  mittrd,  but 
heating,  was  proved  by  the  oath  of  a  fingle  perfon  only.  him**o"!he^?** 

caufey  why  be 

His  Lordfhip  thought  it  was  not  fufHcient  to  found  a  com-  ibouid  not  fUa4 
mitment,  unlcfs  the  charge  bad  been  made  out  by  the  oaths  of  ^^^^^"""^'^^^ 
two  witnefies. 

But  upon  afking  Mr.  Edwards  tht  regifter,  what  was  the  rule  Mr.  Edivaris 
in  thefe  cafes,  he  faid,  he  took  it  to  be  the  rule  of  the  court,  *^*  Re^ifteri  ^ 

1  *        f  '  r  I       brine  alked,  faid. 

that  upon  a  motion  for  a  commitment,  for  contemptuous  words,  j^^  ^^^j^  ^j  \^  ^ 
upon  ferving  the  procefs  of  the  court,  the  oath  of  two  perfons  the  rule  of  the 
is  neceflahy  to  prove  the  fafl,  but  that  one  is  fufficient  to  prove  ~"'^»  **»*^«n  • 
a  battery  upon  the  perfon  by  whom  the  procefs  is  ferved.  commrmcnt, 

the  oath  of  two 
peribnt  was  necefTary  to  prove  contemptuous  words,  upon  ferving  the  procrfs  of  the  court ;  but  one  was 
lufEd^nt  to  prove  a  battery  on  the  pcifuu  by  whom  it  was  ibvcdt  But  Lord  Hardwicks,  doubted  of  this 
difference. 

HisLordfhip  doubted  whether  this  difference  had  been  taken  ; 
and  therefore  made  a  rule  only  for  the  perfon  complained  againft 
to  fhew  caufe,  why  he  (bould  not  ftand  committed. 


BilUngfiey  and  others  verfus  H^ills  and  othtrs^  June  17,  1745.    Cafe  77. 

THE  queftion  arofe  in  thia  cafe  out  of  the  will  of  Arthur  jj^^  ^^^^^f 
Billing Jlejy  of  the  19th  oi November  1720.  cpmion  that  L. 

on  the  ciTcum- 
i^ances  of  the  cafe  was  not  inti*Ied  under  the  will  of  A»  B.  to  a  (hare  in  1500/.  therein  dtvifcd,  and 
fonie^uently  not  tranfpailfible  to  the  defendant  tVilh,  her  buiband  and  reprefentativc. 

•*  I  do  further  give  and  bequeath  to  my  brother  Copel  Billing* 
'*  fl^y  '^'  interej]  ^fifteen  hundred  pounds  during  his  natural  life, 
•*  then  from  and  after  the  deceafe  of  my  brother  Capd  Billing- 
^'  ^7>  ^  V^^  ^^^  '^^d  fum  of  fifteen  buniired  pounds  unto  and 

amon;:(l 


hk 
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**  amongft  all  and  every  the  younger  Ton  and  Tons,  in  cafe 
••  there  be  any  younger  fons,  and  all  and  every  the  daughter 
*'  and  daughters  of  my  brother  Capil  Hi /it  ngfiy  now  lawfully 

begotten,  or  to  be  hereafter  begotten,  fl^are  and  (hare  alike; 

but  in  cafe  he  Jhill  have  only  daughters  lawfully  begottem^  them 
*^  only  unto  and  amongft  the  younger  dat^hter  or  daughters^  and  to 
^^  be  paid  to  them  all^  every  and  each  of  them^  at  and  when  they 
*^  fball  have  obtained  to  their  refpe£iive  ages  of  me  and  twenty 
•*  years. 

^^  But  my  exprefs  will  and  meaning  is,  that  no  elder  fon,  in 
^*  cafe  there  (hall  be  more  than  one  fon,  nor  any  elder  daugh-* 
•*  tcr,  if  there  be  only  daughters  of  my  Brother  BilUngfley  living 
**  at  his  deceafe^  fhall  have  arty  fart^  Jhare^  or  inter ejl  ^n  tbt 
*'  1500  /, 

*'  But  in  cafe  all  the  children  of  my  faid  brother  Captl 
*^  Billingfley  except  one,  either  fon  or  daughter,  (hall  happen 
*•  to  die  before  their  refpeftive  ages  of  twenty-one,  then  I  give 
*'  one  thoufand  pounds,  part  of  the  fifteen  hundred  pounds, 
**  to  fuch  furviving  only  child,  whether  fon  or  daughter,  and 
*<  to  be  paid  to  him  or  her  at  their  age  of  twenty-one. 

The  plaintifFs  by  their  bill  prayed,  that  the  former  caufe, 
fo  far  as  relates  to  the  fum  of  884/.  14/.  6^.  South-fea  an- 
nuities in  the  bank,  may  be  revived,  and  the  plaintifFs  have  the 
benefit  thereof. 

Lord  Chancellor, 

The  fa£ls  in  this  cafe  are,  that  Capel  Billing/Icy  had  three 
children,  a  fon  and  two  daughters,  at  the  time  of  Arthur  Bi/- 
Ungfley^s  making  of  his  will,  and  one  fon  born  after  th.e  death 
of  the  teftator. 

Lalitia^  one  of  the  daughters,  marries  and  attains  her  age  of 
twenty-one,  but  dies  before  her  father,  and  then  he  dies. 

Thequeftion  is,  whether  i<r////ii,  the  daughter  of  Capel  Bil" 
Ungfleyy  having  attained  her  age  of  twenty-one,  but  dying  in 
the  life-time  of  the  father,  was  intitled  under  the  will  of  her 
uncle  Arthur  BilUngfley  to  a  (hare  in  the  payment  of  the  fifteen 
hundred  pounds,  and  if  it  is  tranfmiflible  to  her  reprefentative^ 
the  defendant  fVills  her  huibapd. 

I  am  of  opinion  (he  is  not  intitled. 

There  are  fome  obfcure  claufes  in  the  will; 

The  teftator  does  not  begin  with  giving  the  fifteen  hundred 
pounds  to  Capel  Billing flfyy  but  only  the  intereft;  then  follows, 
Item^  from  and  after  the  deceafe  of  my  brother  Capel  Biliingjley^ 
I  give  the  faid  fum  of  fifteen  hundred  pounds^  (^c« 

Now 
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Now,  if  there  had  been  nothing  faid  .of  the  intereft  heforp 
in  the  will,  and  the  claufehad  begun  with  frofn  and  after  the 
dcceafe  of  Capel  BilUngJliy^  ^c,  there  could  have  been  no 
doubt  but  the  vefting  mud  have  been  after  the  father's  death, 
for  the  payment  is  annexed  to  tbefubftana  of  tbt  legacy^  whiciv 
is  Cldhry's  cafe,  2  Fentr.  242. 

It  is  plain  in  this  cafe  nothing  is  given  in  the  principal  fum 
of  1500/.  to  the  children,  till  after  the  death  of  the  father^ 
and'Fhat  it  is  liot  to  take  place  till  then  in  point  of  vefting,  a^ 
^ell  as  in  point  of  payment. 

AnJ  t9  hi  f^d  to  them  all  at  and  when  iheyfiallbavi  attained  to 
their  refpe£iive  ages  0/21  years. 

Not  intended  to  make  it  abfolutely  payable  at  21,  but  only 
to  reftrain  the  devifces  from  receiving  till  21,  if  they  fur- 
vived  the  father,  and  (hould  be  infants  at  the  time  of  his  death. 

It  has  been  contended  on  the  part  of  the  defendants  that  this 
claufc  meant  to  give  it  to  any  fons  or  daughters  who  fhould 
attain  the  age  of  21,  at  any  time. 

It  is  manifeft  to  me  that  this  relates  to  younger  fons  and 
younger  daughters,  who  Ihall  be  living  after  'the  deceafe  of 

the  father  Capel  Billing JUy :  for,   at  the  time  of  the  teftator's 

making  his  will,  Capel  had  only  one  fon  and  two  daughters  ; 

the  teftator  confidered,  no  doubt,  both  the  daughters  as  young- 
-cr  children,  whether  in  fad  fo,  or  not }  for   this   court  too 

confiders  them  as  fuch,  though  in  point  of  age  the  daughters 

are  older  than  the  fons. 

The  words,  but  in  eafe  he  fiouU  have  only  daughters^  cannot 

.poffibly  refer  to  the  time  of  making  the  Will,  for  the  brother 

had  a  fon  as  well  as  daughters  living  at  that  time,  therefore 

muft  refer  to  fome  future  time,  that  if  he  fhould  hereafter  have 

only  daughters,  then  to  the  younger  daughter  or  daughter s^  ^Cm 

The  queftion  is,  When  will  be  that  future  time  ? 

It  muft  naturally  be  the  time  the  teftator  mentions  at  the 
beginning  of  his  will,  the  death  of  Capel  BillingJUy. 

The  words,  when  they  Jball  have  attained  their  refpefiive  age 
of  21  years^  are  not  pretended  to  relate  to  the  time  of  vefting, 
becaufe  the  father  was  to  enjoy  the  intereft  of  the  1500/. 
during  his  life. 

But  my  exprefs  will  and  meaning  is,  that  no  elder  fon  ftiali 
have  any  part,  (hare  or  intereft  in  die  1500/. 

What 
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What  is  the  effcft  of  thcfc  words  ?  Why,  plainly  to  ic^ 
fcribe  further  the  perfons  who  were  to  uke  the  benefit  of  this 
legacy. 

Nor  any  ildtr  daugbtir^  if  then  bi  vnfy  iaugbun  tfmy  br  other 
'  Billing fley  living  at  his  deceafe^  JbaU  bavi  any  Jhan^  ($c.  in  tbi 
1500 1. 

What  do  the  words,  living  at  bis  deceafe^  refer  to  ?  Un- 
doubtedly to  both  members  of  the  fentence,  and  is  a  further 
defcription,  videlicet^  that  ihould  there  be  fuch  fons  or  fuch 
daughters,  be  they  one,  or  the  other,  who  (hould  be  living  at 
the  time  of  Capel  BiUingJUy  the  father's  deceafe. 

Thefe  words  are  not  only  defcriptive  of  the  child  exclude 
ed,  but  likewife  of  the  children  which  are  to  take. 

All  the  ions  and  daughters  living  at  tbi  time  of  his  deceaft^ 
falling  in  with  the  intention  of  the  teftator  upon  the  preceding 
part  of  the  bequeft,  tb$  vifting  at  tbi  timi  of  bis  brother^ s  deceafi. 

It  has  been  faid,  this  muft  be  confidered  as  vifting  at  the 
death  of  the  teftator,  in  thofe  children  who  were  born  before 
the  teftator's  death,  and  the  child  born  afterwards,  but  di- 
vefiing  again,  when  either  of  them  die  before  the  age  of  21; 
there  is  no  pretence  for  this,  nor  y^\\\  the  words  admit  of 
fuch  a  conftru£lion. 

It  has  been  faid  too  that  the  moft  liberal  conftru£tion  ought 
to  be  made  in  the  cafe  of  portions. 

I  do  agree  in  thofe  cafes  where  a  father  is  making  a  provi-> 
fion  for  children,  which  is  czWtA  a  dibt  of  nature^  the  court 
will  ftrain  in  their  favour :  but  this  is  not  the  prefent  cafe, 
for  it  is  the  bequeft  of  a  collateral  relation,  and  is  a  mere 
bounty  only. 

Upon  the  latter  claufe,  hut  in  caft  all  thi  children  of  my  faid 
brother  Capel  BiUingfliy^  iffe.  It  has  been  faid,  as  this  is  not 
reftrained  to  his  furviving  the  father,  it  ought  to  aifcf^  th? 
conftrudion  of  the  other  parts  of  the  will* 

But  as  this  is  a  contingency  which  has  not  happened,  for 
there  are  two  fons  and  a  daughter  living,  I  (hall  not  extend  it 

fo  far  as  to  afFed  any  other  preceding  claufe. 

« 

And  if  the  firft  words  are  to  have  the  Conftrudion  I  have 
already  mentioned,  even  if  that  om  child  had  died  before  hi9 
age  of  21,  he  could  not  have  been  intided* 

tJpoa 
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Upibn  the  whole,  I  am  of  opinion  that  all  the  fubfequent 
words  muft  relate  to  the  preceding,  from  and  after  the  dtaafr  of 
the  tcftaior's  brother  Capel  Billing JUy. 

Lord  Hariwicki  ordered,  that  the  dividends  which  accrued 
due  on  the  884/.   141.  6^.  South-fea  annuities  now  ftanding 
in  the  name  of  the   Accountant  General  before  Michaelmas 
1743,  and  which  were  not  received  by  Capel  BilUngJley  in  his 
liftT'Cime,  be  paid  to  the  plaintiff  ^niy  f/V/rnr^/S^  the  admini- 
ftratrix  of  her  late  hufband  Capel  Billing/ley ^  and  that  all  fuch 
dividends  as  have  accrued  fince  Michaelmas  17439  be  divided 
into  moieties,  and  one  moiety  thereof  be  paid  to  the  truftecs  in 
the  aifignment  by  the  defendant  Dove  and  Ann  his  wife,  the 
furviving  daughter  of  Capel  BillingJUy^  and   the  other  moiety   . 
of  the  faid  dividends  be  paid   to  the  plzintiff  Ann  Billing/ley^ 
Jehn  BilUngJley   her   fon,    by  his  council   praying  the  fame. 
And  further  ordered,  that  fo  much   of  the   884/.    14X.  td. 
South-fea  annuities  be  fold  as  is  fufficient  to  anfwer  the  cofta 
to  fuch  of  the  parties  againft  whom  the  bill  is  difmifled,  and 
that  the  refidue  be  divided  into  moieties,  and  one  moiety  there- 
of be  transferred  to  the  plaintiff  ^^i&ir  BilUngJley^  and  the  other 
moiety  to  the  truftees,  fubjed  to  the  trufts  in  the  defendant 
Deive^%  affignment. 

ffnOiams  ytrftis  Lee,  June  26,  1745,  in  the  paper  of  pleas  and  Cafe  78. 

demurrers, 

THE  bill  was  brought  in  order  to  fet  aiide  a  verdid  and 
judgment  at  law,  as  obtained  againft  confcience. 

The  defendant  pleads  the  verdid,  and  judgment  in  bar. 

The  cafe,  as  ftatcd  by  Lord  Hardwicicj  was  as  follows  : 

A  fpecific  legacy  being  left  under  a  will  to  the  defendant  in  A  fpecific  Icgicy 
this  court,  he  applied  to  the  plaintiff,  who  was  the  cxecu-  J^^JjJji^itothc 
for,  and  who  aflented  to  the  legacy,  but  delaying  to  deliver  pUimiff  the 


it,  the  defendant  brought  an  adion  of  trover  for  the  legacy,  *JV  T^ a  *1^"^" 
confifling  of  fcvcral  fpecific  things  mentioned  in  the  will,  *od  J^^  ^j"^*^ V^*^ 
had  a  verdid  and  200  /.  damages.  brought  an  tc. 

tion  of  trovtr 
for  it,  and  had  a  verdi£^  and  too  /.  damages ;  the  executor  preferred  hii  bill  here,  and  infi(M,  ift. 
An  a£lioo  of  trover  would  not  lie  for  a  legacy  j  and  idiy.  That  it  is  a  verdid  againft  confdenct,  the 
damages  being  exccflivc.  Tb*  court  bcU,  that  after  an  txtcutw  'bat  affknitd^  an  aBion  of  trtfver  ctrtalmly 
Sa  ftr  a  legatee  j  and  that  tbit  tvat  not  a  caft  Vfberg  tbey  would  relieve  againfl  a  n/erdiSf  and  tberefor$ 
mUewed  ibe  flea  oftbe  vtrdiSI  and  judgment. 

The  equity  the  plaintiff  infifts  upon  is,  Firjiy  That  an  ac- 
tion of  trover  would  not  lie  for  a  legacy. 

r 

SeUndly^ 
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Siionily^  That  it  is  a  verdid  againft  confcience,  the  da* 
tnages  being  exceffive. 

A  fefitee  if  not  As  to  the  fir  ft  y  it  is  very  extraordinary  if  a  legatee  muft  in 
roft!S!MTobIiii«^^^'*y  'nftancc  bring  a  bill  in  this  court  for  the  recovery  of  a 
a  bill  for  the  legacy  againft  an  executor ;  for  though  it  is  faid  by  the  plain- 
recowy  of  a  le- tig>s  counfcl,  that  after  a  teftator's  debts  arc  paid,  the  refidue 
Secoior."*    *"  ^^*  ^^  ^^  executor,  and  the  legatee  is  not  intitled  to  it  at 

law,  yet,  after  an  executor  has  aflented,  an  c&ion  $f  tnver 

will  certainly  lie  for  the  legatee. 

The  fSft  in        As  to  relieving  againft  verd ids,  for  being  contrary  to  equity, 

wiicvtt^*"*a^^'*  ^^'^  ^^^^^  ^^^^  where  the  plaintiff  knew  the  faft  of  his  own 
l«rdu?i  ?re,  knowledge  to  be  otherwife  than  what  the  jlury  find  by  their 
where  the  plain-  vcrdid,  and  the  defendant  was  ignorant  of  it  at  the  trial ;  as 
^^j^^'^^'^'^^J,^  ^  might  be  for  a  debt,  fef^.  and  the 

ledge  to  be  o-  defendant,  after  the  vcrdid,  difcovers  a  receipt  for  the  very 
tberwife  than    demand  in  the  afiion,  here  the  court  would  relieve. 

vrhat  the  jury 
found  y  and  the 
defendant  was  igoorut  of  it  at  the  trial. 

Where  a  defend-  But  even  in  thcfc  cafcs  they  will  not  always  relieve  againft 
mitK^UwfiS,*  verdia,  where  the  defendant  fubmits  to  try  it  at  law  firft, 
when  he  mifht  *  when  he  might  by  a  bill  of  difcovery  have  come  at  this 
17  m  of  difoo-  f^^  \^Y  the  plaintiff's  anfwer  upon  oath,  before  any  trial  at 

irrry  ntre  come    •  •     j 

the  pUintifTi  an- 
fwer on  oath  before  fuch  trial  was  had,  the  court  will  not  always  relieve  againft  a  verdlA. 

But  this  is  not  the  prefent  cafe ;  for  though  the  plaintiff,  at 
law  firft  of  all  made  an  affidavit,  the  demand  was  worth  forty 
pounds ;  that  was  done  only  in  order  to  hold  the  defendant 
there  to  fpecial  bail,  for  he  declared  for  things  left  under  the 
will  to  the  value  of  200/.  and  the  jury  gave  a  verdid  ac- 
cordingly. 

Allowing  the  But  fuppofing  the  damages  were  exceffive,  the  defendant  at 
<^««js*«  ^^  law  ought  to  have  applied  to  the  court  of  Common  PleaSy 
defendamatlaw^^^^^  ^^^  caufe  was  tried,  and  moved  for  a  new  trial  on  ac* 
eughc  to  have  count  of  the  exccffive  damages  ;  and  as  the  defendant  at  law 
•PP****  w  ^  knew  of  the  plaintiff*s  affidavit,  where  he  fwore  to  the  caufc 
caufe  waa  tried,  of  adion  being  forty  pounds,  be  might  have  ufed  this  as  an 
and  moved  for  a  argument  upon  the  motion  for  a  new  trial,  that  the  plaintiff 


MfwtrialoatiMt 

mages  only. 


acoMiaK  himfclf  upon^oath  valued  the  legacy  at  a  fifth  part  of  the  da- 


His  Lordfliip  allowed  the  plea. 
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jfigas  verfus  PUieretty  June  26^  I74J»  Cafe  79. 

A  Bill  was  brought  to  redeem  a  mortgage  of  four  hundred  ^  p!c«  of  the 
pounds  upon  an  eftate  of  four  hundred  pounds  per  ann,  <^arute  of  limita. 
after  the  mortgagee  had  been  in   poffeffion  of  the   mortgaged  ^'f';^°''^^*° 
premifles  at  leaft  thirty  years.  tion,  afc:  a 

(  ir.orii;  ICC   had 

The  plaintiff*,  by  way  of  excufe  for  not  coming  fooner,  fays,  *>«cn'n  voire (fian 
the  mortgagor  was  leveral  years  out  of  the  kmgdom  and  died  promifrei  r. 'cart 
abroad.  .  30  yeui. 

The  defendant  pleads  the  ftatute  of  limitations  in  bar,  and 
by  his  plea  infifts  upon  the  length  of  time,  he  and  the  perfon 
under  whom  he  claims  having  enjoyed  the  eftate,  and  been  id 
quiet  pofleffion  for  fuch  a  number  of  years. 

Lord  Chancellor, 

The  excufe  the  plaintiff  makes  is  not  fufBcient,  for  the  per- 
fon who  has  a  right  to  redeem,  fhould  take  notice  of  it  at 
bis  peril. 

But  I  have  a  great  doubt  with  me,  Ufhctber  the  defendant  can  Length  ofrime 
in  this  cafe  plead  the  ftatute  of  limitations,  for  ihfifting  on  the  >pi>''ft  ^  ^i>l  'o 
length  of  time  againft  a  bill  to  redeem,    is  only  a  kind  of  equi-^f/^';;;;;*^^^^^^^^ 
table  bar,  and  taken  by  way  of  analogy  to  the  ftatute  of  limita-  and  >y  w^y  0/ 

tionS.  analogy  to  ihe 

Macule  of  limica* 
tions. 

And  the  rule  is  for  a  defendant  to  infift  by  his  anfwer,  and 
not  by  plea,  upon  the  length  of  time. 

Mr.  Hojkins  faid  there  was  a  precedent  in  Lord  Chancellor 
King's  time  of  fuch  a  plea  allowed  by  him,  and  that  alfo  he  re- 
membered where  a  demurrer  in  fuch  a  cafe  was  allowed,  which 
is  ftronger  than  a  plea. 

Mr,  Solicitor  General  infifted,  that  Lord  Hardwt'ch  doubted 
in  a  former  cafe,  if  a  plea  of  the  ftatute  of  limitations  to  a  bill 
fo  redeem  a  mortgage  could  be  maintained  :  Whereupon  the 
Chancellor  ordered  the  plea  to  ftand  over  to  feaich  for  pre- 
cedents. 


This  matter  came  on  again  on  the  6th  of  ^^Mguji^  1745* 

The  cafes  cited  in  fupport  of  the  plea  were  i  C/;.  Caf.  102. 
Tearfin  verfus  Pulley.  Jenner  verfus  Crayy  the  26th  of  May^ 
1 73 1.  Clopham  contra  Boyer^  Ch.  Rep,  no.  1  Vcm,  418.  St. 
yJbn  verfiih  Turnery  Ry ley  verfus  HaivejU  January  ib^  1730. 
Trevor  verfus  Floyd  in  the  couit  of  Lxch;4ucr,  before  Lord 
Chief  Baron  Pengelly. 

Vol.  111.  Q^  Lord 
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Lord  Chancellor, 

Thefe  cafes  arc  very  ftrong,  efpecially  thofe  that  arc  cited 
from  the  books  called  Chanary  Cafes ^  and  Cbanary  Rgports^  and 
there  can  be  no  inconvenience  frotn  a  plea. 

t^^^^^^^or  Bj,(  I  ^f^  of  a  different  opinion  where  it  is  infifted  on  bjr 
th.?k'ind  allow"  Way  of  demurrer,  for  how  is  it  pofiible  to  give  a  greater  al- 
ed  a  demurrer  $   lowance  to    length   of  time,  than  the   ftatute  of  limitations 

but  Lor'  Hard-  j  ^ 
w'cki  fa.d  he  wiS  ^^*  * 
of  a  diflfeicnt 

opioion,  aod  If  a   bill  is  brought  to  redeem,  and  the  plaintiff  fets  forth 

Ihould  have       ^j^^^  |^     ^^  y^^^^  j^j^     ^^^  ^f  poflcffion,  and  dixs  not   flicw 

becavfe^if  allow-  himfelf  to  be  Within  any  of  the  exceptions  of  the  Itature,  you 
•d,  ihe  biU  cannot  take  advantage  of  that  by  demurrer  ;  for  the  plaintiff 
cowt*  and^L^  ^^7  ^^^^  *'  appear  by  way  of  reply,  or  by  amending  his  bill, 
it  carrying  it  too  he  is  within  the  favings  of  the  ftatute,  or  upon  a  plea,  he  may 
^*  prove  himfelf  to  be  within  the  exceptions. 

But  if  it  is  to  be  allowed  by  way  of  demurrer,  the  bill  would 
be  out  of  court,  and  that  I  think  is  carrying  it  too  far* 

His  Lordihip  allowed  the  plea  in  this  cafe. 


Cafe  80.  Southcot  verfus  Watf^n^  Jum  9,  1745,  Jl$od  for  judgment 

General  Pubiney  HT^  H  E  bill  was  brought  for  an  account  of  the  perfonal  efiate 
by  his  will  give,     j^     of  General  PulUney  undifpofed  of  by  his  will,  dated  the 

in  the  ntitj'art        ^      -  ^v,  ,,       i         ,        •_  ^       r  i 

4>fittoMr$.^»j«  7^"  OX  January  1741,  **  whereby  he  gave  feveral  annuities 
fyatfintht  year-  **  out  of  his  ilocks  in  the  fuuds,  amongft  the  relt  to  Mrs,  Atm 
%^^\c\^tL  "  '^^'>«  the  yearly  fum  of  400/.  payable  quarterly,  and  fix 
jy  J  and  in  the  **  Other  annuities  ;  then  follow  thefe  words  :  Item^  my  will  is^ 
laft  cUufe  gitci  *«  that  what  dividends  or  fums  of  money  are  now  due  upon  any 
hold  go^«  »nd  "  o^  ^^e  flocks  or  funds  in  the  Bank,  South^fea,  India,  or  other. 
furniture,  (three  **  public  funds  or  fccuritles,  and  not  received  by  me>  the  famo 
'*^**'Hh'^*^T^*^^  **  ^*'^  ^^  received  by  my  executrix,  and  laid  out  in  the  pur* 
Imen*  waicheV  **  chafe  of  fome  Other  flocks,  with  the  advice  of  fPliliam  P«&#- 
Jewell  and  **  ney^  Efq;  for  the  providing  a  fund  for  the  better  payment 
em^M^dcd^.  "  ?^  ^^^  ^^^"^  annuities,  in  cafe  my  perfonal  eftate  in  the  ftocka 
cd  her  foie  exe-  ^'  is  not  fuf&cient  for  that  purpofe  ;  but  if  it  fliould  be  found 
cutrix.  The  bill  «<  (q  to  bc  by  my  faid  executrix,  not  doubting  but  (he  will  give 
an  account ^f*'  **  *  faithful  account  of  what  is  belonging  to  me  in  the  faid 
fuch  part  of  the  ^^  fcvcral   flocks,  then   the  laid  dividends  to   be  received  by 

periboal  t  (late  at  , 

It  undifpoied  of,  and  for  a  diflribqtion.     The  be^ueft  tftbtjfuijk  tbitigi  to  Mrs,  Wftfw  mhdu  btr  fim 
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^  her  as  aforefaid,  fball  be  laid  out  in  fuch  manner  as  my 
**  faid  executrix  and  ff^lliam  Pulteney  (hall  agree  to  be  moft 
^  proper  for  the  purpofes  following, 

**  ///wf.  After  the  deceafes  of  the  feveral  annuitants  afore- 
•*  faid,  I  give  and  bequeath  to  my  nephew  fpllliam  Pultemy^ 
*^  Efq;  his  executors,  adminiftrators  and  affigns,  all  my  prin- 
*^  cipal  ftocks  and  fecurities  whatfoever,  in  truft  for  his  fon 
*'  IFiUiam  now  an  infant,  and  for  fuch  younger  fon  and  fons 
**  as  he  the  faid  tf^tlliam  the  infant  {ball  leave  at  his  death, 
^^  (hare  and  (hare  alike  ;  and  in  cafe  there  is  but  one  younger 
•*  fon,  then  I  give  the  whole  to  him.  ///«,  I  give  to  Mrs. 
'*  Ann  fVatfon  all  my  houfhold  goods  and  furniture,  (except 
**  what  is  herein  after  excepted),  and  all  my  plate,  linen, 
**  watches,  jewels  and  clothes  whatfoever,  and  I  declare  the 
*^  faid  Jtrnt  IVatfon  fole  executrix. 

N.  B.  7hi  txceptioH  was  of  two  plSlures  to  tbi  Dutchifs  of 
Moiuttagui^  and  anotber  to  fomibody  effi. 

Lord  Chancellor, 

This  caufe  comes  before  the  court  on  a  bill  brought  by  the 
plaintiff  to  have  an  account  of  fome  part  of  the  perfonal  eftate 
of  General  Pulteney  undifpofed  of  by  his  will,  and  to  have  it 
diftributed  according  to  the  ftatute  made  for  that  purpofe  of 
inteftates  eftates. 

The  principal  annuity  is  given  to  Mrs.  Watfon  of  four  hun- 
dred pounds  per  annum^  the  firft  payment  to  be  made  on  t];ie 
firft  quarter  day  after  General  Pukenefs  death. 

Then  follows  the  claufe  upon  which  the  queftion  principally 
arifet. 

Item,  After  tbedeceafe  of  tbe  feveral  annuitants  aforefaid^  I  give 
4aul  bequeath  to  my  nephew  William  Pulteney ^  Ejq\  his  executors 
emi  aiminijlraters^  all  my  principal  flocks  and  Jecurities  wbatfo-- 
eper^  &c. 

The  moft  eflential  part  to  the  prefent  caufe  is  what  follows  t 
Item,  I  give  to  Mrs.  Ann  JVatfon  all  my  houjbold  goods  and  furni^ 
iure^  {except  fvbat  is  herein  after  excepted) y  ($c.  and  all  my  plate. 

The  teftator  died  about  three  days  after  making  his  will  on 
the  loth  of  June  1741. 

The  queftions  will  fall  materially  under  the  following  di* 
vifions : 

firji^  Whether  in  a  court  of  equity  any  part  of  the  perfonal 
eftate  may  be  faid  to  be  undifpofed  of  by  his  will  ? 

a  3t  TVk\s 
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Making  a  will  This  IS  Hicrcly  a  confideration  of  equity  ;  for  at  commoil 
Tt'hdd 'aTu w  tl)  '^^  making  a  will  and  an  executor  is  held  to  be  a  difpofition  of 
be  a  difpofitioa   the  whole  pcrfonal  eftate. 

of  the   whole 
perlbnal  eflate. 

The  rule  of  thh  Evcr  fincc  thc  cafc  of  Fojler  verfus  Munt^  i  Vnn.  473.  bc- 
X^trt^J^t  fore  Lord  Chancellor  Jiffitries^  which  underwent  various  fates, 
cafe  ofFufter  the  dodrinc  eftablifhed  in  this  court  has  been,  that  where  a  man 
▼erf.  Mum,  that  makes  a  will  and  an  executor,  and  gives  him  a  legacy,  he  is  ta 
givei  h  1!  exccu-  ^^  confidered  as  a  truftcc  merely  for  thc  next  of  kin,  upon  an 
tor  a  legacy,  he  equity  founded  on  the  ftatute  of  diftributions. 

it  to  be  cufiHoer- 
ed  as  a  truftee 

for  the  next  of  It  IS  true  this  do£lrine  has  prevailed  by  different  fteps  and 
^^^'  degrees. 

Whethfr  a  Irpa-  ^"  Fojier  and  Munt  the  legacy  was  given  to  executors  for  care 
cy  be^ven  loan  and  pains,  and  held  to  be  a  bar  of  the  refidue  ^  afterwards  de- 
cKecutor  for  hit  termined   fo  where  it  was  a  legacy  given  generally  ;  for  therci 

care  and  paini ,     .  ,.  /-l-u  iTLi--  tT 

orgeneiaiiy,  it  '^  nothing  more  in  one  cafe  than  in  the  other,  becaufe  it  could 
equally  exciadei  not  be  imagined,  if  a  teftator  gave  his  executor  a  particular 
wTollT  "^    legacy,  that  he  could  intend  him  the  whole. 

Some  cafes  indeed  fince  have  not  fo  ftridly  adhered  ta 
this  rul^. 

Mr.  Vernon  UA  But  in  the  cafc  of  Farrlngion  verfus  Knightly y  i  P,  JVmt.  544, 
to  Lord  MaccUs.  551.  Lord  Mnccksfield  faid,  he  had  confuitcd  with  Mr.  Vernon 
luitrd  him *on '  ^P^*^  '^^^  fubje^t,  who  faid  there  had  been  fo  many  decrees 
this  fubje^i,  that  upon  the  point  where  a  legacy  was  given  to  an  executor,  and 
lie  apprehended  j^q  difpofition  of  the  furplus,  that  the  executor  was  but  a  truf- 
rjpie  as  much  ^^^  ^^^^  ^\xq\\  furplus ;  and  this  point  had  been  thereby  fo  fully 
fiv'd^  as  that  eflablifbed,  that  he  did  not  think  it  worth  white  to  take  notice 
ft'^'iTdV'^H  of  ^i^y  letter  decrees  of  this  nature,  apprehending  it  to  be  a 
the  l^icir!  ^  principle  as  much  fixed,  ai  that  fu-fimfU  land Jhould  defand  t$ 
iht  heir. 

The  plaintiff,  and  fame  of  the  defendant^,  infift  the  execu- 
trix was  excluded  from  the  furplus  by  feveral  legacies  being 
given  to  her,  and  that  any  one  of  them  would  have  been  fuf-* 
ficicnt  to  bar  her. 

Had  the  que'^ion  F*''l^>  ^^  ^o  thc  four  hundred  pounds  a  year  annuity,  if  i( 
refted  on  Mrs.  rcfted  upon  that,  it  would  admit  of  great  doubt,  for  the  fir(( 
fVatfint  annui-  payment  is  not  to  begin  till  thc  firft  quarter-day  after  the  tef- 

tf  only,  It  would  "^    '     ,      •      ^.  °  ^  ' 

hare  adm.ucd  of  l^tor  S  death. 

great  dcubt,    at 

the  firft  paymtnt  w>i  i>ot  to  begin  till  the  quarter-day  after  te(lator*s  death. 

So  that  if  flie  had  proved  the  will,  and  yet  died  before  that 
quarter-day,  (he  would  not  have  been  intitled. 

It 
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It  is  charged  too  upon  a  fund  which  is  liable  to  other  lega*  The  annuity  be- 
cics,  therefore  the  annuity  arifes  by  way  of  charge  upon  a  le-  ^f^ndhl^lt  t^  * 
gacy,  or  by  way  of  exception  out  of  it ;  like  the  cafe  of  Lady  other  legaciet,  it 
Granvilli  and  tbe  Dutches  of  Beuuhru  2  Vern.  648.  «[^*»''  *»y  ^''  of 

J     J  -f       *  ^  charge,  orex- 

If  given  out  of  the  general  refidue,  indeed,  it  might  have  bad  it  been  given 
been  a  bar,  becaufe  otherwife  it  would  have  been  giving  all,  outof  thcgcne- 
ud  fomc,  which  is  an  abfurdity.  j^'^*;  ^.V'bcea 

a  bar. 

Uixt  as  to  boujhold  goods  and  furniture^  and  all  my  plati^ 
Units f  watcbiSy  jetutls  and  clothes^ 

Yhis  is  a  bequeft  of  fpecific  things,  though  under  a  general 
defcription, 

■ 
but  yet  I  am  of  opinion  that  (he  is  excluded  of  the  refidue. 

Several  objedlions  have  been  made. 

i^irft,  I'hat  though  a  pecuniary  legacy  will  exclude  execu- 
tors, yet  a  fpecific  one  will  not  j  and  fevel-al  cafes  have  been 
cited  for  this  purpofe ;  and  it  has  been  faid,  that  the  teftator 
might  intend  that  in  cafe  there  ihould  be  a  deficiency  of  the 
furplus,  {he  fhould  be  fecure  of  the  fpecific  legacies. 

This  reafoning  would  prove  too  much,  it  would  hold  almoft 
as  ftrongly  in  the  cafe  of  a  pecuniary  legacy,  for  it  might  be 
faid  the  teftator  intended  his  executor  ihould  take  fomechine  at ' 
all  events,    and  not  depend  merely  upon  the   fufficiency  of 
the  Turpi  us. 

As  for  the  precedents  which  have  been  cited  for  the  execu- 
trix, they  feem  to  me  to  fail  entirely. 

The  firft  cafe  mentioned  Was  Jones  v.  TVeficomh^  Prec*  in 
Cbanc.  316.  the  report  in  this  cafe  is  very  (hort  as  to  the  point 
for  which  it  is  here  applied,  and  is  befides  the  cafe  of  a  wife. 

The  next  cafe  was  Griffith  v.  Roger Sy  Prec,  in  Chan.  231.  a  a  hufbandde- 
hufband  devifes  his  library  of  books  to  A.  except  ten  books,  vifcd  hn  library 
foch  as  his  wife  ihould  chufe,  and  made  her  executrix,  and  held  ex«p°tcn  bofki 
ihc  was  not  excluded  from  the  furpius.  fuch  as  his  wife 

fhould  chuf;,  and 
inade  her  executrix ;  held  flie  was  not  excluded  from  (he  furpius. 

In  this  cafe  the  determination  arofe  from  the  particular  pen-  Theftrongre*. 
ning  of  the  will ;  but  the  ftrong  reafon  which  directed  the  court  ^^^.^  the  court 

in  their  determination  was,  that  there  was  no  bequeft  of  the  in  th,  determi- 
nation of  that 
caie  was^  that  there  was  no  bequeft  of  the  book.1  to  the  wife,  bot  the  whole  to  another. 

Q^  ^  books 
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books. at  all  to  the  wife,  but  the  whole  to  another  perfofl,  and 
uncertain  what  (he  will  take,  but  left  to  fall  into  the  furplus. 

The  next  cafe  was  Ball  v.  Smithy  2  Vtrn.  633.  there  the 
whole  reafon  refts,  in  a  manner,  upon  its  being  the  cafe  of.  a 
wife,  and  no  ftrefs  was  laid  at  all  on  its  being  a  fpecific  legacy. 

On  the  other  hand,  that  fpecific  legacies,  generally  fpeak* 
ing,  will  exclude  executors  equally  with  pecuniary,  are  clearly 
and  ftrongly  proved  by  the  cafes  cited  for  that  purpofe. 

The  cafe  of  Lady  GranvilU  v.  Dutchefs  of  Biau/ortj  in  2  Fim. 
648.  and  1  P.  Wm$*  11 6.  is  extremely  material. 

The  ground  of  the  reverfal  of  the  decree  in  the  houfe  of 
Lords  was,  that  the  legacy  operated  by  way  of  exception  out 
of,  or  was  a  charge  upon  a  legacy  given  to  another  *. 

If  it  had  been  before  fettled  that  fpecific  legacies  would  not 
have  barred  an  executor  of  the  reiidue,  there  would  have  beeh 
no  occafion  to  have  refort  to  thi<  diftindion  -,  for,  according  to 
the  common  rule,  ixaptio  probat  rtguUm. 

The  cafe  of  Sbrimpton  v.  Stanbopt  1736.  before  Lord  Talbot. 

A  bill  was  brought  for  a  diftribution  among  three  children 
the  next  of  kin ;  the  words  of  the  will  were,  I  likewife  appoint 
them  heirs  to  my  perfonal  eftate,  confiding  of,  Vc.  fpecifying 
what,  together  with  my  books. 

Lord  Talbot  was  of  opinion  the  furplus  was  undifpofcd  and 
diflributable. 

This  is  a  plain  authority  that  fpecific  legacies  bar  an  execu^ 
tor,  and  though  the  outfet  mentioned  generally  perfonal  eftate, 
yet  Lord  Talbot  retrained  it  by  the  particular  words  that  follow- 
ed afterwards. 


*  The  bill  here  was  brought  for  a  diftribotton  of  the  furplat  againft  the  dcfeiidaat» 
•a  executrix  to  the  late  Duke  of  •taufirt,  who  had  devifed  the  ufe  of  his  table  pUce  to 
the  Dutchefs  for  life,  and  afterwards  to  his  grandibQf  and  made  no  difpofition  of  the 
fnrplas.  l>crd  Cbamctllor  Cotvfcr  admitted  proofs  to  b«  read,  that  the  teftator  intended 
to  giv«  thejittflus  to  hit  eiecutrix,  but  not  thinking  the  evidence  ftrong  enongh,  de« 
crttd  a  dimribution. 

This  caufe  came  afterwards  before  the  honfe  of  Lords  upon  appeal  on  the  iSth  of 
peaoAer  1710.  The  appellant*s  counfel  infixed  that  it  was  proved  in  the  caufe,  that 
it  wu  the  intent  of  the  ceAator  that  the  appellant  ftiould  have  the  furplus  of  the  oer* 
ibnai  eftate  to  her  own  ufe ;  which  proof,  as  it  agrees  with  the  rules  ot  law  to  preienre 
the  legal  title  to  the  executrix,  that  of  common  right  (he  has  to  the  furplus,  fo  it  AaU 
prevent  and  ought  to  rebut  (he  conftru£ti6n  of  equity,  which  would  create  a  refnlting 
truft,  and  make  the  executrix  to  be  a  truftee  in  equity  for  the  next  of  kin  \  and  for 
theic  realms  (among  others)  prayed  that  the  decree  might  be  reveried,  and  it  wM  nr- 
nmjtd  Mtording^  wtbomt  divifioM,  MS.  Riptrt,  Dutchefs  of  Bmufvri  appellaat»  LoAf  * 
CrMnfiBonifODdiUkU    f^iotr,  iitUDtvi/e,  f,  i^^  feff,  ^u 

Lord 
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Lord  Tattot^s  reafoning  as  to  the  perfonal  eftate,  was  that 
this  claufe  was  not  intended  to  give  them  the  peribnal  eilate  by 
implication,  but  to  veft  it  in  them  as  executors  only. 

And  that  the  laft  claufe  was  explanatory  only. 

Upon  th^  whole  he  decreed  a  diftribution. 

The  next  cafe  was  Newfiad  v.  Johnfifty  before  me,  July  15, 
1740.     ♦  I  had  not  the  l^aft   thought  in  that  cafe  there  was  •»^''«'^»4S» 
any  difference  between  fpeciiic  legacies  and  pecui^iary,  as  to 
executors. 


There  was  a  plain  reafon  there,  why  the  teftator  feparated 
the  ftock  from  the  reft  of  his  perfonal  eftate,  becaufe  otherwife 
the  hulband  of  the  legatee  would  have  been  intitled. 

In  the  next  place  fome  arguments  have  been  ufed  from  the 
words  of  the  will ;  iirft,  upon  the  introdu£tory  claufe,  that  it  is 
Yerj  ftrong  to  fhew  he  intended  to  difpofe  of  the  whole. 

Nothing  could  be  ftronger  than  the  introduAion  in  the  cafe 
of  FarringisH  v.  Knightly^  and  yet  determined  to  be  a  bar. 
And  I  look  upon  this  as  nothing  more  than  words  of  form 
thrown  in  by  drawers  of  wills. 

The  next  of  kin  take  by  a  kind  of  fuccelEon  ab  inteftato^  The  law  throws 
without  the  affiftance  of  this  court ;  and  it  is  the  law  throws  ^^^  Airpiuton 

:«.  ...«^M  »K«m  the  next  of  kin. 

It  upon  them.  ^1,^  ,^^^  i,  j,,  a 

kind  of  fuccef- 

It  has  been  faid  that  Mvs.Watfon  fhould  be  accountable  for  f^oDabktfjUt$. 
nothing  except  the  ftocks,  but  the  words  will  not  warrant  this 
conftnidion  fo  as  to  excufe  her  from  accounting  for  fo  much  of 
the  perfonal  eftate  as  is  not  difpofed  of  by  the  will. 

To  confider  it  in  one  plain  inftance,  (he  muft  account  for 
Hfi  Jhidtmb^ 

Another  objeSion  has  been  ftartcd  from  the  circumftanccs 
attending  thedevife  of  fpeciiic  legacies  themfelves,  that  where 
mnother  reafon  appears  for  giving  them  fbe  (ball  not  be  exclud- 
ad  I  and  that  this  is  introduced  only  for  the  fake  of  excepting 
the  three  pidures  out  of  it. 

The  exception  of  the  three  pidures  is  not  out  of  the  whole 
perfonal  eftate,  but  out  of  a  particular  fpecies  only,  and  there- 
fere  cannot  be  offered  as  a  reafon  for  his  particular  >.  ^preiRng 
another  thing :  befides,  it  would  have  been  much  more  natu- 
ral to  have  given  the  pictures  as  diftinft  legacies,  and  not  as  an 
occptjon  out  of  a  legacy. 

0,4  All 
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All  the  excepted  cares  will  be  found  to  be  grounded  upon 
one  of  thefe  three  reafons. 

Firji^  By  way  of  particular  intereft,  or  ufufrtUiuary  eftate 
out  of  a  legacy  given  to  another  perfon. 

Secondly y  By  way  of  exception. 

Thirdly^  Where  it  is  given  for  the  fake  of  fomc  truft  which 
the  executor  is  to  perform. 

But  the  prefent  cafe  cannot  fall  in  with  any  of  thefe  diftinc- 

tions. 

This  is  not  an  exception  for  the  benefit  of  the  executrix  out 
of  a  legacy  given  to  another,  but  it  is  an  exception  for  other 
perfons  out  of  a  particular  fpecies  of  perfonal  eftate  given  to 
the  executrix  herfelf. 

No  defendant  by      No  Weight  is  to  be  laid  OH  any  pafTages  in  anfwers,  for  no 
^jf  i"*r"^V    defendant  by  his  anfwer  can  affe^  the  rights  of  other  parties. 

affcO  the  rights  ^  ^  &  r  > 

ofolhcrparliei.   Of  PCrlonS. 

The  confequence  of  the  whole  upon  this  point  is,  that  the 
undifpofed  part  of  the  perfonal  eftate  muft  go  amongft  the 
next  of  kin,  but  muft  bear  the  burthen  of  the  debts  and  fune- 
ral cxpences  in  the  firft  place. 

The  fecond  queftion  is,  What  is  the  undifpofed  part  of  the 
perfonal  eftate? 

Bank  notes  can-      In  the  firft  place,  the  ready  cafli  in  his  houfc,  in  the  next  the 

T^TlxTlot  ^^^^^    unreceived;    fccondly,    the    bank   notes  for   loo/.    it 

ir  r.cy,  but  ac-   has  been  faid  that  thefe  ought  to  be  confidered  only  as  a  fecu* 

o^n  r,»!  to  com-  ^jty  for  money  j  but  I  am  of  opinion  they  muft  be  takfn  ac- 

r^?r!^s*fhrm  *^   cording  to  the  common  ufage  and  notion  of  bank  notes,  which 

aiwj)s  as  caOi.    are  always  confidered  as  caft),  and  made  payable  to  bearer;  it 

fccurlties  were  t.)  be  extended  in  this  manner,  arrears  of  rent 

might  be  called  fo,  for  tbi  reddrnduffiy  and  covenants  for  pay. 

hient  of  rent,  might  be  plaufibly  called  a  fecurity  for  money. 

The  next  particular  which  is  infifted  to  be  undifpofed  of,  is 
the  dividend  upon  teftator's  bank  ftock  lying  in  the  bank,  en* 
dcavoured  to  be  brought  within  the  defcripiion  of  che  will. 

In  the  firft  place  the  dividends  fo  lying  in  the  bank  do  not  an* 
fwer  the  dcfcription,  for  they  are  not  dividends  to  become  due 
upon  thd'ftocks,  for  the  company  had  paid  them  before. 

Now  the  teftator  having  kept  his  cafh  with  the  bank,  t^e 

receipt  of  the  bank  was  his  receipt;  and  you  might  as  well  {^y 

I  that 
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that  cafli  in  the  hands  of  a  fteward  received  by  rents^  is  not 
Che  ca(h  of  the  principal. 

I  am  of  opinion  the  balance  of  teftator's  account  in  the  bank 
muft  be  confidercd  as  undifpofed  of. 

Thus  far  I  am  of  opinion  for  the  plaintiff. 

But  as  to  the  dividends  unreceived,  I  am  of  opinion  for  the 
defendant. 

In  cofi  his  pirfinal  eflate  In  tbejlocks  is  not  fufficient^  C^r.    Viit 
ihi  wiu. 

'   Tfaefe  are  words  of  reference. 

The  next  fentence  is  plainly  conneded  with  the  former. 

Then  the  faid  dividends  (hall  be  laid  out  in  fuch  manner 
as,  bfc. 

There  is  no  doubt  as  to  this  part  of  the  wilK 

The  only  remaining  confideration  is  as  to  certain  things 
tvhtch  are  mentioned  to  be  given  in  the  will,  and  yet  not  in- 
tirely  given. 

And  this  is  founded  on  the  words  of  the  will,  where  flocks 
are  dcvifed  to  Lord  Batb^ 

The  queftion  refults  to  this,  when  the  bequefl  to  Lord 
Pidtimy  is  to  commence  in  point  of  intercfl  ? 

It  is  very  inaccurately  penned,  but  the  court  mufl  put  fuch 
conftrudion  as  will  beil  anfwer  the  intention. 

Was  Lord  Pultemy  to  be  kept  out  of  the  pofTefSon  of  enjoy- 
ing the  furplus  of  the  dividends  of  thefe  flocks  till  even  the 
annuitant  of  ten  pounds  a  year  is  dead  ?  That  would  be  very 
hard. 

The  commencement  of  the  trufl  is  put  upon  fome  event  of 
dying,  and  though  I  have  no  doubt  of  the  intention  in  my 
own  private  opinion,  yet  I  muflconfider  it  with  judicial  eyes. 

Though  the  cour't  can  conflrue  and  expound  the  words  of  a  The  court  may 
teftator's  will,  yet  they  cannot  ftrike  them  out  of  it  entirely,  "po""**.  ^«  , 

'    '  '  '     words  of  a  will, 

but  cannot  ftrike 

-    It  is  plain<he  teflator  did  not  think  of  any  furplus  of  the  them  out. 
dividends,  for  he  has  provided  an  auxiliary  fund  if  dividends 
Ibould  fiiil  ;  but  when  any  of  the  annuitants  died,  he  Taw 
fberp  would  be  a  furplus,  ai\d  has  provided  for  it  ^  and  this 

muft 
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inuft  be  conftmed  like  the  cafe  of  Hyht  verfus  Cbip^  ill  Cr$^ 
yac.  259.  and  JyUt  verfus  Cboppin  in  Teh.  183. 

It  is  true  an  obje^ion  has  been  made,  that  crofs-remain* 
ders  by  implication  cannot  be  between  more  than  three.    And 
the  cafe  of  Barnard  verfus  Bowden^  before  me  the  14th  of  No* 
Vimbtfy  '743>  ^s  been  cited. 
• 

A  precedent  by  no  means  applicable,  for  the  words  there 
were  peremptory  after  the  deceafe  of  a  particular  perfon  \  I 
was  very  apprehenfive  the  conftrudion  I  put  upon  it  was  not 
according  to  the  intention  i  but  I  could  not  fo  conftrue  it, 
without  ftriking  words  out  of  the  will :  but  here  the  court 
may  conftrue  it  according  to  the  intention  of  the  teftator, 
which  they  are  bound  to  do,  if  they  can  confidently  with  the 
rules  of  law. 

It  has  been  faid,  that  the  death  of  any  one  of  the  annui* 
tants  doth  not  influence  the  furplus  of  dividends  ;  and  I  agree 
it  doth  not  as  to  the  dividends  themfelves,  but  after  the  gift 
commences,  it  attaches  upon  the  ftocks,  and  will  carry  all 
the  dividends. 

This  is  my  opinion  upon  the  feveral  parts  of  the  wilU 

His  Lord(hip  declared,  that  fo  much  of  the  teftator's  per« 
fonal  eftate,  as  is  not  difpofed  of  by  his  will,  belongs  to  and 
ought  to  be  diftributed  among  his  next  of  kirt,  fubjed  to  his 
debts  and  funeral  expences. 

He  alfo  declared  that  the  teftator's  cafli,  ready  monejr, 
bank  notes,  arrears  of  rent,  the  money  due  to  the  teftator  on 
his  account  kept  with  the  bank,  and  alfo  the  furplus  of  the 
dividends  accrued  upon  the  faid  ftock  between  the  teftator't 
death,  and  the  death  of  Mrs.  Ann  Watfon^  one  of  the  annui-^ 
tants,  over  and  above  what  was  fufficient  to  fatisfy  the  grow- 
ing payments  of  the  annuity  given  during  that  time,  ought  to 
be  confidered  as  undifpofed  of  by  the  faid  will. 

But  that  all  fuch  dividends  and  fums  of  money  as  were  due^ 
and  in  arrear  upon  any  of  the  faid  teftator's  ftocks,  and  ac- 
crued  at  the  time  of  his  death,  and  alfo  the  furplus  of  the  faid 
dividends  accrued  or  to  accrue  upon  the  faid  ftocks,  between 
the  teftator's  death  and  the  deceafe  of  fuch  of  the  annuitants 
as  died  firft,  ought  to  be  confidered  as  difpofed  of  by  the  fatd 
will  for  the  benefit  of  Lord  Pubirny^  and  his  younger  fons, 
fubjed  to  the  contingency  thereon. 

Therefore  I  decree  that  it  be  referred  to  a  Mafter  to  take 
an  account  of  all  fuch  parts  of  the  faid  teftator's  perfonal 
eftate  as  are  not  difpofed  of  by  the  will,  as  have^ieen  received 
by  Jhn  Watfon  in  her  lifi>time>  and  by  defendant  Natluddd 
H^atfin  fines  her  deaths 


M 


in  th  e  Tiine  of  Lord  Chancellor  Hahdwicke.  S35 


At  tbeficond  Seal  after  Trinity  Term^  I744«  Cafe  8 1. 

R.  Solicitor  General  moved  to  difcharge  an  order  for 
cofts,  on  the  following  cafe. 

There  had  been  a  reference  by  the  direSion  of  the  court.  The  Matter  to 
to  a  Mailer,  to  inquire  into  the  regularity  of  proceedings  whom  it  Was  re- 
finder  a  commiiEon  for  examination  of  witne£es,  and  the  ^"^*  reported 
Mafter  reported  them  irregular ;  exceptions  were  taken  to  the  under'^*^*m-* 
Mafler's  report  i  and  the  court,  thinking  the  proceedings  miffion  for  a- 
regular,  allowed  the  exception,  and  the  parly  that  fucceeded  JJI^^^'li**"  ^^ 
had  his  cofts  of  the  application.  lar,  or  mcc^u* 

on«5  the  conrc 
thvu^t  tbcm  regiilar,  and  allowed  the  exceptions,  and  the  party  who  fucceeded  had  his  cofts  of  the 
apptiotiDa  s  Lord  Hardwuke  dtfcharged  the  order  for  cofls,  becaufe  the  plaintiflF*s  wu  not  a  Tesattoui 
pcoo«e£n^  but  in  the  Mafter*i  opinioo  well  foiuided »  and  the  rule  if>  n^ver  to  pwt  cofts  hot  where 
•o  jvft  grooiid  appears  for  the  proceeding. 

LoEo  Chancellor,  ^ 

I  think  this  analogous  to  the  cafe,  where  exceptions  are  Exceptions  to  aa 
taken  to  a  defendant's  anfwer  for  infu£5ciency,  and  the  Mafter  rUtl^J^'  *": 

•     •rA?-  J  •''l  ^    '         r  «»™«ency,  and 

reports  It  in lumcient,  and,  upon  exceptions,  the  court  is  of  fo  reported  $  ap- 
opinion  it  is  fufficient,  the  party  fuccecding   in  this  applica-  <>«  exceptions, 
tion,  Ihall  not  have  the  cofts  of  it,  but  it  (hall  wait  the  event  lo  ^rrffickm  * 
of  the  caufe;  and  for  this  reafon,  becaufe  the  plaintifi^s  did  the  ynty  fuc- 
not  appear  to  be  a  proceeding  merely  vexatious,  but,  in  the  ***^"*« . ""  ^ 
opinion  of  the  Mafter,  well  founded  ;  and   the  rule  of  the  infiti^Jli'^^  J|^^, 
court  is  never  to  give  cofts,  but  where  there  appears  to  have  but  it  fluii  wait 
been  no  juft  grounds  for  the  proceeding.  ^uf^"  ''^  ^ ' 

But,  though  I  am  of  opinion  to  difcharge  the  prefent  order,  Oo  a  fpccialmo* 
yet,  I  think,  on  a  fpecial  motion,  and  ftating  particular  cir-  ' articuuJ  dl?!"' 
cuoiftances  in  the  cafe,  the  court  might  give  cofts,  though  cumftaoce^the 
the  Mafter  had  reported  it  in  favour  of  the  other  party,  ^owt  may  give 

'^  '  cofts,  though  the 

Maimer  reports  ie 

His  LordChip  difcharged  the  order  here  for  cofts.  in  favour  of  tb« 

other  pait)r» 

MeaJvertus  Lord  Orrery  and  others,  July  19,  1745.  Cafe  82. 

rr^HE  plaintiffs,  two  of  the  children  of  John  Meady  the  As  the  aa  which 
I      elder,  of  London^  banker,  charge,  by  their  bill,  that  he  '^^^^**"'  '""^  '**^ 
had  a  mortgage  of  three  thoufand  five  hundred  pounds  on  the  S*,he'^JJl„^ 

a^ion  of  all  the 
ton,  and  two  not  intercfted,  and  no  colour  of  fraod,  but  a  purchafe  for  a  valuable  confideration 
I  m  jMt  faffidcat  f^ounda  to  ict  ailde  their  a^ignineat  of  •  znottgage  belonging  to  J^  H*  their  tef 

eft^te 
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eftate  of  JVUliam  Kirkby^  and  that  being  fo  intitled,  about  th^ 
2Sth  of  jtpril^  1712,  died,  leaving  ^nir/ his  widow,  and  five 
children  ;  ^hat,  by  his  will,  he  appointed  his  wife,  his  eldeft 
fon  John  Mead^  and  another  perfon,  executors,  and  thereby 
devifed  to  his  executors  and  their  heirs,  Vc.  ^^  all  his  real  and 
*<  perfonal  eftate,  not  by  his  will  otherwife  difpofed  of,  in 
*^  truft  that  they  (hould,  by  charging,  leafing,  or  felling  his 
**  eftatcs,  or  any  of  them,  raife  money  for  the  payment  of 
^*  all  his  debts,  and  what  fhould  remain,  he  direds  to  be  di* 
^'  vided  into  equal  proportions,  (bare  and  (bare  alike,  between 
**  his  five  children,  and  left  it  to  his  executors,  to  make 
**  proper  allowances  for  their  maintenance,  until  there  (hould 
**  be  a  diftribution  made  of  his  eflates." 

Thzt  Jane  Miad  the  widow,  and  John  Mead  i\it  yoMngtVi 
proved  the  will,  and  after  (he  teftator's  debts  and  legacies 
were  paid,  a  large  furplus  remained  to  be  divided  amongft  the 
five  children. 

•  Tn  a  caufe  between  the  executor  of  Fowle^  who  was  partner 
with  old  Afeadj  and  his  executors,  the  mortgage  deed  relating 
to  WtUiam  Kirkbfs  eftate,  was  direftcd  to  be  left  in  the  hands 
of  Mr,  Bennety  the  Mafter  in  Chancery,  till  the  partnerfhip 
account  (hould  be  finally  adjufted. 

That  the  defendants,  the  executors  of  the  Dutchefs  of 
Buckingham^  pretend,  they  have  got  an  affignment  of  the  legal 
eftate  of  the  mortgaged  prcmifTcs  from  John  Mead  the  younger, 
in  his  life-time,  and  refufc  to  account  to  the  plaintifFs  for 
what  they  have  received  out  of  the  faid  premiftes,  or  to  deli- 
ver up  the  deeds  and  writings,  and  therefore  the  bill  waa 
brought  for  an  account,  and  for  the  deeds. 

What  is  principally  infifted  on  by  the  defendants,  the  exe« 
cutors  of  the  Dutchefs  of  Buckingham^  is,  that  on  the  18th  of 
May^  1726,  John  Mead^  the  younger,  was  appointed  receiver 
of  the  rents  and  profits  of  all  the  real  and  perfonal  eftate  of 
Edmund  Duke  of  Buckingham/hire^  and  that  John  Mead  propof- 
ed  to  affign  this  mortgage  on  Kirkhy*s  eftate  to  Mailer  Ben- 
ftely  as  a  fecurity  for  his  receiverfhip ;  and  accordingly,  by 
deed  dated  the  21ft  of  December^  17269  (to  which  JaneMead^ 
and  the  other  executor  of  old  Mead  were  parties),  reciting, 
that  there  was  due  on  the  mortgage  9000/.  and  upwards, 
and  that  the  fame  was  the  proper  money  of  John  Mead  the 
younger,  they  conveyed  to  Thomas  Bennet^  his  heirs  and  af* 
figns,  the  faid  mortgage,  and  all  money  due  thereon,  tO 
hold  to  him,  his  heirs  and  affigns  for  ever,  fubje£i  to  a  provifoy 
that  if  the  faid  John  Mead  Jhould^  and  didy  once  in  a  year^  dur^ 
ing  the  time  he  continued  receiver  of  the  rents,  profits^  ^c.  of  I  ^uki 
Edmund'j  real  and  perfonal  ejiates,  jujily  account  with  Thomas 
Bennet,  and  well  and  truly  pay  the  balance  of  fuch  account ^  thin 

Thomas 
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'I^homas  Ben  net  was  to  nconvty  the  mortgaged  prtnifjlis  to  John 
Meady  bis  biirs,  oxicutors  or  adminiftrators. 

That  Mead  the  younger  died  inteftate,  without  having  ac« 
counted  for  what  he  had  received  by  virtue  of  his  receiverfliip, 
and  greatly  indebted  to  Duke  Edmund*s  eftate,  and  that  they, 
as  executors  of  the  Dutchefs,  who  was  the  executrix  of  Duke 
Edmundy  claim  the  benefit  of  the  mortgage  and  fecurity  to  Maf- 
ter  Bennety  and  inilft  the  plaintiffs  have  no  right  to  any  of  the 
inoney  due  on  the  mortgage,  -till  fatisfa^ion  is  made  for  what 
is  due  from  yobn  Mead  the  younger,  on  account  of  fuch  re- 
ceiverihip  ;  and  though  they  believe  they  may  have  feen  a  copy 
of  the  will  of  John  Mead  the  elder,  yet  infiiV,  notwithflanding 
any  thing  in  that  will,  John  Mead  the  younger,  and  the  other 
executors,  had  full  power  to  afHgn  the  mortgage  as  aforefaid, 
as  it  was  not  fpecifically  devifed  by  the  will  to  any  particular 
perfonsi  or  to  any,  particular  ufe,  and  confequently  did  abib* 
JuCeJj  veil  in  the  executors. 


Lord  Chancellor, 

With  regard  to  what  Matter  Benmt  has  done,  I  intlrely  dif-  Thecourfr  vf 
approve  of  eoine  out  of  the  courfe  of  the  court,  which  requires  ^^**"°"'^ '"?"*"» 

;-•.     11°.  J  /•••  i"  '«<^unry  by  the 

a  fecurity  by  toe  receiver,  and  two  fecurittes  \n  a  recognizance,  and  recfiver,»nd  two 
tajcing  an  alignment  of  a  mortgage  belonging  to  the  receiver  ^*'<^(>«*  in  a  re. 
inftcad  of  it,  is  very  improper.  JS'thcT' 

Agnment  or'  a 

There  are  two  queflions  in  this  caufe.  jnortgage  be. 

'onping   to   4 

Firft,  Whether  the  plaintiffs,  as   refiduary  legatees  of  old  improper,  ^d 
John  Mead,  are  intitled  to  be  relieved  againft  the  aflignmcnt  of^"?^^  "ot  'o 
the    mortgage,  and    to  have  fuch  account,  Uc.    as  is  prayed  ^^''^  ^'"  ****"^ 
by  their  bill  r 

^ecqndly.  Or  whether  the  executors  of  Edmund  Duke  of 
Bucktngbamjhire  are  intitled  to  retain  this  aflignment,  and  if  xxi" 
titled,  how  far  they  Ihall  have  the  benefit  ? 

The  firft  queftion  depends  upon  this  point,  whether  this  was 
a  good  alienation  of  the  afTcts  of  old  John  Mead  the  teflator. 

I(  n)uft  be  admitted  to  be  good  in  point  of  law,  for,  unlcfs  An  aYfenation  of 
Executors  doit  collufively,  it  is  good  there,  and  neither  credi-  ■'^^'*  *>y  *"  ". 
tors  or  legatees  can  call  it  back  again.  JawJuij^STdoM 

coUu/ivcJy. 

The  legal  eftateis  vefted  iq  Bennety  the  Mafter  in  Chancery; 
but  it  has  been  infiftcd  by  the  plaintiffs,  if  good  in  law,  yet 
1^1  in  equity. 

Thus 
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Thus  much  mud  be  admitted,  that  as  the  defendants  have 
gained  the  legal  eftate,  and  likewife  for  a  valuable  confidera- 
lion,  it  muft  be  a  very  powerful  equity  to  take  it  from  them. 

It  has  been  contended  by  the  plaintiffs,  that  this  mortgage 
was  part  of  the  perfonal  afTets  of  old  John  Miad^  and  a  truft 
for  the  refiduary  legatees,  and  that  the  parties  had  notice  at 
the  time  the  affignment  was  made  to  Btnmt  of  the  plaintiffs 
right,  and  therefore  cannot  avail  .themfelves  of  it  under  fuch 
circumflances. 

KaperfonwiU  Now  to  be  fure,  notice  in  a  court  of  equity  is  extremely 
parchafe  with  material ;  for  if  a  perfon  will  purchafe  with  notice  of  another's 
tber*f  right,  ^igl^t,  his  giving  a  confideration  will  not  avail  him,  for  he 
giving  a  confide-  throws  away  his  money  voluntarily,  and  of  his  own  free  wilh 

ration  wiU  not 

avail  him.  ,—,  t         i.        i    •      tp* 

Whoever  takes  ^^^  czk%  of  notice  cited  by  the  plaintiffs*  counfel  are  very 
from  an  executor,  material  as  to  the  general  rule,  but  not  fo  material  as  to  the 
muftdoitwith   particular  cafe  of  an  executor  :    for  whoever  takes  any  thine 

notice  of  a  will,  •.  n    i       ..     i  •  u        .•  r  n  j 

and  if  the  doc  fcom  an  executor,  mult  do  it  always  with  notice  or  a  will,  and 
cnne  W4I  CO  pre-  if  this  dodtrine  was  to  prevail  of  notice  to   an  aiugnee  of  an 

^**^ffiitT"7an  ^^^^^^^'^^  '^  would  extend  to  any  cafe  of  a  will,  and  no 
esecntir,  it       body  would  dare  to  purchafe  or  take  an  ailignment  from  an 

would  hold  in      CXeCUtor. 
every  will,  an^ 

to  purchafe  or         Therefore  the  bare  points  of  notice  of  the  will  is  not  fuf* 

take  an  aflign-    ficient. 
Ttxtni  from  an 

'^^'^  '*  This  is  the  firfl  attempt  that  has  been  made  by  a  refiduary 

legatee,  to  overturn  an  affignment  by  an  executor  of  the  afiets 
of  his  teftator. 

The  precedents  of  following  afTets  into  the  hands  of  pur- 
chafers  as  aflignees,  have  been  chiefly  in  the  cafe  of  creditors. 

Now,  creditors  have  a  demand  againfl  an  executor  for  the 
whole  affets  of  the  teflator,  after  the  account  is  made  up,  but 
not  by  way  of  fpecific  lien  on  the  afTets. 

There  have  been  fome  inflances  too  of  fpecific  legatees  fol- 
tee^a*8a^ie?*on  lowing  afTets,  for  he  has  a  fpecific  lien  upon  the  afTets  for  that 
the  afl*ets  fur  fpecific  part,  after  the  executor  has  afTented,  and  differs  from 
that  ^'^^^^      a  refiduary  legatee,  who  has  no  demand  upon  any  particular 

executor   hai       part- 
afTented,   other- 

ytVt  as  to  a  le-      g^^  jj^^  claim  of  the  plaintiffs  depends  upon  an  account  to 

"*^  ***  *'   be  taken,  and  a  liquidation  of  the  whole,  which  of  confequence 

fuppofes  an  alienation  or  variation  of  afTets  by  an  executor,  in 

order  to  make  a   fatisfadlion  for  thofe  demands,  which   muft 

precede  the  legacies. 

So  much  in  general  i  ntzx  as  to  the  particular  points. 
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Ir  has  been  infifted  for  the  plaintiffs,  that  executors  are  to  be 
confidered  as  truftees,  and  the  afHgnment  made  by  them  in  thii 
light ;  or  if  it  was  made  by  them  as  executors  only,  was  not  a 
right  difpofition  of  aflets,  and  had  not  a  tendency  at  all  (as  Mr. 
Ji^/I(rtf&u9f  exprefled  it)  to  a  due  adminiftration  of  ailecs. 

This  nortgage  is  admitted  to  be  part  of  the  perfonal  eftate 
•f  old  J^lm  Mead^  and  came  to  him  from  the  partnerfhip  in  hif 
fhopy  as  a  banker  ;  th^fe  are  clear  fads. 

Confider  then  how  far  he  has  devifed  his  eftate ;  there  are 
three  executors  to  the  will,  and  devifes  to  them  and  their  heks^ 
btc*  all  bis  real  and  perfonal  ejlate^  not  by  his  will  otherwife  dif* 
fafed  ofy  in  truft^  bfc.  for  pigment  of  dehtu  a»d  wbatjhall  remain^ 
ta  ha  divided  equally  among  bis  five  children. 

From  hence  it  has  been  infifled  on  by  the  plaintifTs  counfel^ 
that  the  whole  of  the  perfonal  eftate  of  old  John  Mead^  in  the 
hands  of  the  executors,  wasafte6ied  by  this  truft. 

I  am  of  a  dift^erent  opinion,  and  that  the  manner  of  devifing 
here  does  not  alter  or  reftrain  the  power  of  executors  over  the 
perfonal  eftate. 

What  does  this  amount  to  more  than  appointing  them  exe- 
cutors, and  giving  the  furplus  of  this  eftate  to  be  divided 
equally  between  his  children  ? 

The  teftator,  as  to  a  particular  part  of  his  perfonal  eftate, 
may  zfkOt  it  with  a  truft ;  but  as  to  the  whole  perfonal  eftate, 
when  he  makes  them  executors,  he  gives  them  the  legal  right, 
md  though  be  does  after  give  the  refidue  to  be  divided  among 
his  childrens  it  does  not  take  away  their  power  as  executors. 

It  would  be  moft  mifchievous  if  it  did. 

It  has  been  argued,  that  as  all  the  executors  joined  in  the 
affignment,  notwithftanding  one  had  renounced,  they  were  con-* 
fidered  as  truftees  ^  but  there  is  nothing  in  this  obfervation,  for 
though  one  renounced  he  never  releafed  to  the  other  two,  and 
might  have  come  in  afterwards  and  proved  the  will,  for  the 
whole  vefts  in  him,  and  before  probate  the  executor  may  difpofe 
of  the  eftate. 

The  plaintiffs  counfel  have  gone  further,  and  infift,  that 
taking  it  abftra£ledly  from  a  truft,  fuppofing  they  adted  as 
cieciitorS)  yet  they  could  not  aflign  this  mortgage, 

A  point  that  deferves  well  to  be  confidered* 

ft 
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The  esecotor  Jt  is  undoubtedly  a  good  difpofition  in  law,  and  has  Tcfted 

iwriioritT,*^^t  ^'^  '^6*^  intercft  in  Benntt^  the  Matter,  as  a  fccurity  for  the  rc-r 
theintereftin  ccivcr  ;  and  the  exccutors  who  affigned  had  Hot  bare  authority, 
S*  ?*"^ '  kS*"  ^"^  '^^  intcreft  in  the  thing  aiEgned,  for  neither  refiduary  or 
refidwT'or       fpecific  legatees  have  any  intereft  without  the  aflent  of  exe* 

fpecific  le{atee«     cutors. 

withoo/  the  If  good  at  law,  the  queftion  is,  whether  there  are  fufficient 

iflTentofexecii*  grounds  to  fet  it  afide  in  equity,  {o  as  to  enable  the  refiduary 
^^^  legatee  to  follow  the  afTets  into  the  bands  of  the  affignees. 

It  has  been  admitted  by  the  counfel  for  the  plaintiffs,  that 
et^cutors  may  fell  part  of  theaflfets,  becaufe  fuppofed  to  be 
fold  for  payment  ofdebts,  and  admitted  for  the  famereafon  they 
may  mortgage  ;  but  then  it  has  been  infifted,  this  was  fecurity 
for  money,  that  was  to  come  into  the  hands  of  one  of  the  ixecutors 
only. 

The  diftindion  is  extremely  nice,  for  if  he  may  do  as  he 
thinks  fit,  by  felling  or  mortgaging  of  aflets,  how  does  it  differ 
from  the  prefent  cafe,  which  is  an  aifignment  by  John  Mtady 
in  order  to  bring  a  great  fum  of  money  into  his  hands,  and 
enable  him  to  better  the  eflate,  and  alfo  to  carry  on  with  more 
advantage  his  office  of  executor. 

Confidcr  the  cafes. 

Unlcfs  fraud  J  do  not  know  any  inflance  where  an  aifignment  has  been 

appears  between  made  by  an  executof  for  a  valuable  confideration,  that  this 
thetff»*n4'^"o  court  have  fet  it  afiJe,  unlcfs  fome  fraud  appears  between  the 
in(tance  of  an     exccutof  and  the  aifignee. 

aUfgnnvent  made 

^iwble  wnfi.       In  Or^»*  verfus  Draie^  2  Fern.  6i6.  the  queflion  was,  whe- 

^ration  being  ther  the  falc  of  a  leafehold  eflate  to  the  defendant  by  an  exe- 

fet  afide  by  tbif  cutor,  was  good  to  bind  an  unfatisfied  creditor,  and  a  decree 

***"**  for  the  plaintiff  at  the  RoUs^  and  affirmed  upon  appeal. 

Upon  fearching  the  Regifler's  book  for  that  cafe,  it  appears, 
that  it  was  admitted  by  the  anfwer,  that  he  had  notice  of  the 
plaintiffs  debt,  and  upon  that,  and  the  evidence  in  the  caufe, 
Lord  Cowptr  decreed  for  the  plaintiff,  faying  the  defendant 
was  a  party,  and  confenting  to,  and  contriving  a  devaftavit. 

The  next  was  the  cafe  of  Paget  verfus  HoJkinSy  Free,  in 
Cane,  431.  I  fee  no  grounds  for  Mr.  Vernon^  diffatisfafiion 
at  the  decree  there.  * 

Thp 


*  A  freeinan  of  LofiJon,  having  ilTue  two  daughter*,  devifes  600/.  apiece  to  them* 
and  makca  hs  wife  excccutrix  ;  by  an  eftimate  it  apprared  that  his  perfona!  e(!ate  «ra«  at 
Jm  death  18,000/.  10  6000 /•  of  which  ihe  widow  being  iotiticd,  ji,  her  fecund  huf* 

band 
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The  cafe  of  Humbli  verfus  Bill  &r  al\  2  Vern.  444.  A.  hav- 
ing a  term  in  the  printing-office,  by  will  direds  2000/.  ihall 
be  raifed  out  of  the  profits  for  his  daughter  and  her  children, 
and  made  B^  executor ;  B.  mortgages  the  term :  decreed  the 
daughter  and  her  children  fhould  redeem,  or  be  foreclofcd  5 
hiU  revirfed  by  tbg  Houft  of  Lords. 

This  dtlFers  extremely  from  the  prefent  cafe,  becaufe  there 
was  a  charge  upon  a  particular  part  of  the  eftate  for  fecuring 
the  fum  of  2000L  and  therefore  it  would  have  been  going  a 
great  way,  to  fay,  that  making  a  fubfequent  mortgage  (hould 
prevail  againft  a  prior  mortgagee,  andf  as  being  a  charge  upon 
the  profits  of  a  printing-office,  it  might,  befides^  produce 
enough  in  time  to  pay  both, 

A  cafe  was  cited  of  the  defendants  fide,  that  came  before 
mc,  which  was  Nugent  verfus  Giffard^  in  1738,  iTr^Atk. 
463.  upon  confideration  of  the  danger  of  breaking  in  upon 
the  power  of  executors  5  I  was  of  opinion,  that  a  purchafer 
there,  under  an  affignment  from  an  executor,  ought  to  have 
the  benefit  of  it :  now,  I  do  not  fee  that  this  differs  from  the 
prefent  cafe,  only  I  think  that  was  rather  ftronger  *. 

But  there  is  fomething  here  very  particular,  that  diftin- 
guifhes  it  from  all  the  cafes  that  have  or  can  be  cited,  for  it 
is  not  a  fole  executor  difpofing  of  the  aiTcts  for  his  own  be- 
nefit, but  here  are  three  executors  affigning,  two  of  them  are 
not  interefied  in  it,  and  the  other  is  one  of  the  refiduary  le* 
gatees  under  the  will  :  here  is  an  affignment  dated  the  2ifl  of 
December^  17^6,  made  upon  John  Mead  the  youngcr's  being 
appointed  one  of  the  receivers  of  the  Duke  of  Buckingham*' 
Jhire^s  eftate,  appears  to  be  fairly  tranfaclcd,  and  no  colour  of 
fraud  ;  Mr.  Pigot  the  conveyancer  was  the  perfon  advifcd  with 
as  to  the  manner  of  doing  it ;  three  executors  were  all  of 
them  treated  with,  and  all  of  them  joined  in  it« 


bamdj  in  confiJeration  thereof,  fettled  a  joirtturc  of  600  /.  per  ann.  afterwards  a  loft 
bf  12,000/.  befell  the  frecndan**  eftate  j  and  though  the  wife  was  dead,  and  ic 
was  urged  that  the  fecond  hufband  wan  a  purchafer  cf  her  fortune,  yet  decreed  that  the 
dau|ht£rt  (hould  have  a  proportionable  reconipence  out  of  the  6coo  /.     Pagctt  verft^s 

•  An  executor  aflizns  over  a  mortgaf.r  term  of  his  teftator  to  /^  as  a  farisfa^ton  of 
tdebt  due  !o  A.  frum  the  executor;  this  is  a  good  aiiexation,  and  A.  fhail  have  the 
beocfit  of  it  agaioft  the  daughters  of  the  teDa  or,  who  were  creditors  under  a  maf- 
fiaiefrttlecneit. 

At  law,  an  executor  may  alien  the  aiTets  of  a  teftator,  and  when  a".iene<S  no 
^editor  can  follow  them  ;  and  where  the  alienation  is  for  a  v^iluable  cuofideratiuo^  tbit 
€0urc  raflexi  it  as  well  as  at  iaw,    Nugint  ^cii\x%  Ciford,  i  Tr.^hk,  463. 


Vot.  III.  R 
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It  is  recited,  that  whereas  it  is  the  proper  money  of  Jtihn 
Mead  the  younger;  and  alfo  recited  that  John  Mead^  &c.  are 
the  executors. 

What  do  thefc  recitals  imprort  I  Why,  that  the  mortgage 
is  the  proper  money  of  John  Mtad  the  younger. 

It  may  be  afked.  Which  way  could  he  acquire  the  fole 
property  ? 

As  he  was  one  of  the  executors,  and  in  whofe  (hop  the 
money  afFairs  were  tranfacled,  he  might  be  a  creditor  for  this 
fum  by  money  advanced  by  him  on  account  of  the  refidue. 

Or  the  other  two  executors  might  have  releafed  and  aflign- 
cd  this  mortgage  to  John  Mead^  the  younger,  as  his  (hare  of 
the  refiduary  eftate  of  old  John  Mead  \  and  fuppofe  he  alone 
had  afligned  this  to  Bennett  as  a  fecurity  for  his  receiver(hip, 
would  the  other  refiduary  legatees  have  been  at  liberty  to  foU 
low  it  into  the  hands  of  the  afHgnee  i 

I  am  of  opinion  they  could  not. 

For  otherwife  it  would  be  faying^  that  no  man  could  have 
An  affignment  from  executors  without  coming  into  the  court 
of  Chancery,  to  have  an  account  from  him  how  he  has  diAri- 
buted  the  aflets  of  his  teftator ;  for  notice  to  the  affignee,  of 
the  will,  would  have  been  equally  the  fame  in  this  ca(e  of  an 
affignment  of  one  executor,  as  now  in  the  affignment  of  three. 

To  fay,  that  the  affignee  ought  to  have  looked  into  the 
•account  of  the  executorihip,  and  given  notice  of  it  to  the 
refiduary  legitee*,  is  going  too  far  j  for  how  could  the  affig- 
nees  look  into  the  account,  for  they  could  not  poffibiy  do  it 
ivithout  looking  into  the  whole  (bop  account  of  Meadj  as  it 
•was  mingled  and  confounded  together. 

Therefore,  as  this  appears  to  be  the  tranfaflion  of  all  the 
executors,  and  two  of  them  were  not  intereiteJ^  and  there  is 
no  colour  of  fraud,  I  am  of  opinion  there  is  not  fufficient 
grounds  to  fet  afide  this  affignment. 

Some  other  circumftances   have   been    infifted  on  by   the 
plaintifFs  counfel,  that  there  was   a    (uit  at  the  time  of  the 
ifignnient  about  the  mortgage,  who  was  intitlcd  to  it. 

I  do  not  fee  how  that  Us  pendens  could  afFc£l  this  affignment, 
iinlcfs  it  had  been  determined  this  was  the  mortgage  of  FewU^ 
the  partner  of  old  John  Mead^  and  belonged  to  his  creditois, 
|;jic  plaintiffs  in  that  caufe. 

But 
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But,  as  it  was  determined  to  be  part  of  old  John  Mead's 
tftate,'  there  is  an  end  of  this  objedtlon. 

A  lis  pendens  is  only  a  general  notice  of  an  equity  to  all  the  A  lis  ptndens 
World,  but  cannot  affed  any  particular  perfon  with  a  fralid,  ""^^.^ii'lf '^^ 
unlefs  there  was  a  fpecial  notice  of  the  title  in  difpute  there,  with  "a  fr!ud« 

to  that  perfon.  "nlcfa  he  has  a 

fp:cial  notice  of 

There  -are  fevcral  othier  circumftances  that  do  dcfcrve  to  be  putc  there. 
coniidered  on  the  part  of  the  defendants. 

It  appears  that  this  tranfa£lion  was  for  the  benefit  of  the 
(hop,  that  had  for  feveral  years  received  the  rents  of  the  eftitc, 
which  was  a  very  great  advantage,  and  therefore,  for  the 
intereft  of  the  (hop,  the  eftate  (bould  be  continued  there. 

Confider  then  the  refledlions  that  naturally  arife  from  a 
shatter  of  this  kind. 

Old  yohn  Mead  dttd  in  1712,  his  fucccflbrs  carried  on  the 
bufinefs^  accounts  were  kept  in  the  {hop,  and  managed  as 
before,  down  to  the  time  of  making  the  affignment,  and  down 
to  the  (bankruptcy  of  fVilUam  Meod^  the  uncle  of  the  plaintiiF. 

The  teftator's  eftate  appears  to  me  to  be  indebted  to  the 
(hop  ;  the  prefent  plaintiff  came  of  age  in  1721  ;  the  bank- 
J-uptcy  of  WiViam  Mead  was  after  the  death  of  John  Mead  in 
J  727. 

There  is  no  prctencel  that  the  plaintiff  claimed  to  be  cre- 
ditor under  th«  coVnmifHon  for  any  debt  due  to  the  eftate  of 
oM  John  Meady  as  rcfiduary  legatee  of  him,  but  the  execu- 
tors of  the  Duke  of  Buckingham  are  admitted  creditors  for  the 
furplas^  over  and  above  what  was  fecured  to  them  by  the 
affignment  of  the  mortgage,  and  no  objection  taken  ;  and 
plaintiffs^  inftead  of  claiming  it  there,  come  here  in  order  to 
follow  the  affets  into  the  hands  of  a  purchafer  for  a  valuable 
confideration. 

The  bill  was  not  filed  till  the  year  1739,  a  great  many 
years  fince  the  death  of  old  John  Mead -y  at  the  filing  of  the 
bill,  twenty. feven  years,  and  now  thirty-two  after  it. 

Thus  much  muft  be  admitted  by  the  plaintiffs,  that  the 
defendants,  as  executors  to  the  Duke  of  Buckin^hawjhire^  are 
intitled  to  what  ever  was  the  (hare  of  John  Mtad  the  youiig- 
cr,  as  one  of  the  rtfiduary  legatees  of  old  Mead^^  fo  that  there 
muft  be  an  account  to  be  taken  of  his  ftiare,  and  likewife  of 
all  old  John  Mead^  debts,  which  is  almoft  impofEble  to  be 

done. 
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Upon  the  whole,  I  am  of  opinion,  there  is  no  pretence  td 
fet  afide  this  affignment,  as  the  executors  had  the  legal  right, 
as  there  is  no  colour  of  fraud,  and  as  two  of  the  executors, 
who  had  no  intereft  in  the  affignment,  joined,  which  they 
might  do ;  and  as  here  is  a  purchafer  too  for  a  valuable  con* 
fideration,  it  ought  not  to  be  affeAed  by  an  account  to  be 
taken  of  aflets  in  favour  of  refiduary  legatees. 

When  a  receiver  has  been  appointed  by  this  court,  and  he 
pafTes  his  accounts  regularly  before  the  Mafter,  according  to 
the  courfe  of  the  court,  the  fureties  are  bound  by  it. 

A  moTtgigor  in  As  to  the  mortgagor,  I  do  not  know  any  inflance  where  he 
EbU^t^i^ount  "^^^P*  '^^  poflcffion,  that  he  is  liable  to  account  for  the  rents 
for  the  rents  and  and  profits  to  the  mortgagee,  for  the  mortgagee  ought  to  take 
profits  to  the  |)ie  legal  remedies  to  get  into  the  poflei&on ;  but  as  to  that 
Uou^r^tZc  part  of  the  eftate  which  KirHy  difpoffeffed  the  mortgagee  of, 
the  legtl  remedy  by  colluding  with  the  tenants,  and  prevailing  upon  them  to 
10  get  into  the  ^ttom  to  him,  there  he  ought  to  account,  provided  the  eftate 

poflemon.  •         ,  j  l     l* 

'^  1$  redeemed  by  him. 

His  Lordfliip  declared  firft,  the  Mafter  ought  not  to  have 
taken  a  fecurity  of  John  Mead  the  younger,  as  receiver  of  the 
rents  and  profits  of  the  eftate  of  the  late  Duke  of  Buckings 
hamjhire^  by  affignment  of  the  mortgage,  but  by  recognizanct 
with  fureties^  according  to  the  courfe  of  the  court ;  and  that 
he  mentioned  this,  in  order  to  difcourage  it  for  the  future; 
but  was  of  opinion,  the  defendants,  the  executors  of  Edmund 
T>iikc  of  BucJtingbamJhirey  are  intitled  to  the  benefit  thereof, 
as  to  what  is  due  on  account  of  the  receiver/hip  {/'John  Mead. 

Dire£led  the  Mafter  to  examine  and  afcertain  what  was  due 
from  John  Mead  the  younger,  at  the  time  of  his  death,  which 
came  into,  and  remained  in  his  hands,  as  receiver^  by  virtue 
of  the  decree,  and  report  in  the  former  caufc. 


Itlardcajlk 
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HmrdcaflU  verfus  Smitbfm  and  Slater ^  July  1745.  Cafe  83. 

A  Bill  was  brought  by  the  plaintifF  as  impropriator  of  the  The  court 
itaoTy  f>f  (kvifbam  mYorkJh'in,  for  the  tithe  of  hay.{^»;°g"8h^^^ 
herbage,  and  agiftment  of  cattle.  to  over.ruie  the 

modujfett  after 

The  defendants  infift,  that  there  are  and  for  time  imT.cmo-  j^.t^'^ttc^^^^^^ 
rial  have  been,  feveral  ancient  ufages  and  cuftoms  within  the  not  been  paid 
feveral  villages,  thai  all  and  tuery  the  occupiers  of  lands  and  tene-  ^»n>«  imimmo- 
ments  therein^  have  ufed  to  pay  yearly  on  St.  James's  day  to  the  Jl^i  acwtdmg'w 
impropriator  of  Coverham^  certain  annual  fums  of  thirty  (hil- the  mte  of  the 
liners,  twenty  {hillings,  ^c,  in  lieu  of  all  tithe  hay  yearly  hap-  court  of  Exche- 

*».  .^./   ^u     1      J        c^  J  J         J        r    querinihefe 

pcning  within  the  lands,  Vc.  2*fe,  direacd  .n 

iflTue  to  try  the 

The  defendants  infift,  as  to  the  agiftment  tithes^  that  there  ztc^^hIP*'. 
payable,  by  ancient  and  immemorial  cuftom  and  ufage  within 
the  faid  parifli,  one  penny  halfpenny  for  each  milk  cow  having 
a  calf,  and  one  penny  for  a  cow  not  having  a  calf  at  Eajler 
every  year. 

A  crofs-bill  was  brought  to  eftablifti  the  modujps^  and  Mr. 
Hardcaftle  in  his  anfwer  admitted,  that  there  have  been  time 
immemorial  fuch  ufages  and  cuftoms,  as  are  infiftcd  on  by  the 
^ef^ndants  to  the  original  bill. 

Lord  Chancellor, 

Though  It  is  true  tithes  in  kind  are  the  right  of  the  parfon,  yet  Tho'  tithn  m 
where  there  are  cuftomary  payments  in  lieu  of  them  time  iinme-  ^'^'{^'^  ^^^  p=*'- 

moriaJ,    it  mult  have  weight.  immfmorul  cuf- 

tomary paymentt 

The  anfwer  to  the crofs-bill  admits,  that  thefe  payments  have  ^"J^^^**  *'"''* 
been  accepted  time  beyond  the  memory  of  man. 

Every  purchafer  who  comes  into  the  parilh  pays  according  ^"^'Jj*ron*^7el^ 
to  the  rate  of  thefe  payments,  and  buys  upon  the  faith  of  them,  fons  10  overturn 
and  unlefs  there  are  feme  ftrong  unfurmountable  reafons  to  ««f*o"»*»^y  P^y- 
overturn  thefe  cujlomary  payments^  the  court  will  not  eafily  be  ^'n^ol^'Jln^y'^ 
brought  quieta  movere^  and  yet  rules  of  law  ought  to  be  ad-  be  brought  quic 
hered  to  with  regard  to  modujfes. 


ta  mcvcre. 


The  queftion  is,  whether  thefe  modujfes  can  be  fupported  ? 
And  if  they  are  eftablifhed,  it  muft  be  on  the  crofs  bill. 

They  are  laid  in  this  manner,  that  all  and  every  the  occupier^ 
$f  lands  and  tenements  therein^  iffc.     {Fide  the  words  be/ore.) 

As  to  thefe  modujfes  a  great  many  exceptions  have  been  taken. 

ift;   That  they  are  unrcafonablf,  becaufe  the  m«-(/«j  is  laid 
for  the  occupiers  of  the  lands  and  ccoements  within  the  pariOi^ 

R  3  whitft 


246  C  A  S  £  S  Argued    and  determioed  . 

which  may  take  in  houfes,  wood,  arable,  ^c.  which  da  not 
pay  title  hay^  and  therefore,  there  is  a  prefumption  no  agrce<v 
ment  of  this  kind  could  be  entred  into  between  the  parfon  and 
parifhioners,  and  that  it  is  in  the  mouth  of  the  parfon  to  fay 
no  fuch  a^iccmcni  could  be  made  ;  and  I  allow,  if  there  was 
a  violent  prefumption  of  this  kind,  it  would  have  weight. 

But  I  think  no  fuch  prefumption  is  created  here,  for  the 
jancis  might  be  prefumed  to  be  in  the  hands  of  one  perfon  at 
the  time  wiien  the  agreement  was  made,  and  if  they  were  ii| 
the  hands  of  fcveral  owners,  they  might  all  probably  pay  Uihi 
h^y^  and  therefore  might  agree,  that  they  would  pay  fo'  much 
for  the  tithe  cf  hay  whether  they  would  have  tithe  of  hay  or 
not,  for  as  they  pay  it  at  all  adventures,  they  have  the  benefit 
of  the  modus  when  they  have  hay,  and  they  may  therefore  have 
hay  if  they  pleafe  j  and  foaie  the  cafes,   i  Ventr,  3,  i^c. 

Tbrruic  ofiaw  The  fccond  obje£lion  was,  that  the  modus  ought  to  be  cer* 
i«,th.t  zmcdui    j^jj^  |j^  point  of  quantity,  and  in  point  of  remedy  :  And  in  ee* 

ought  lo  be  .     ;  I        ri         •     ^L  i  1  t  11       ® 

equally  certain,  neral  th?  rule  or  law  IS,  that  a  modus  ought  to  be  equally  cer- 
as  thcrithesin  tain,  as  the  tithes  in  lieu  of  which  it  comes;  and  is  fo  Iai4 
Leu  of  ^hich  it  j^^^  jj^  ^  ^^^^  1^  ^jjg  ^Q^j.^  ^f  King's  Bench  of  Startup  verfus 

comes }  Che  »^     ,  ,     .  ,         o    ;#    •  »  »  t  1  •  t 

sncaning  cf  Dodderidge^  balk,  057.  that  c  modus  ought  to  bi  as  certain  as  tot 
which  is  it  muft  ^^^^  which  Is  deftroyed  by  it. 

be  fo  Ulcen  to  a         ''  •      •         • 

|:ommon  teafon* 

able  intent,  but  To  f.iy  it  muft  bc  equally  certain,  does  not  mean  that  it  is 
edTfr'abl'^  »«  ^c  Weighed  by  grains  and  fcruples. 

In  a  cafe  in  Hob,  30.  there  was  a  modus  for  a  park  of  two 
(hillings  a  year  and  a  ihoulder  of  every  third  deer  killed  in  die 
park,  which  is  now  difparked. 

Confidcr  how  uncertain  this  was,  for  the  owner  might  kill 
none  :  and  yet  Lord  Hobart  was  of  opinion,  after  it  was  dif- 
parked the  m^^i/i  remained  of  two  fhillings  a  year. 

I  mention  this  to  (hew,  that  when  books  fay  that  the  modut 
fnuft  be  as  certain^  they  mean  it  muft  be  fo  taken  to  a  commoa 
rcafonablc  intent. 

As  to  the  fums  in  the  prefent  cafe  they  are  certain,  but  th^ 
pi.iin  objcdion  is  as  to  the  remedy  ;  for  it  is  faid  that  the  par- 
Ion,  whether  he  fues  in  the  ecglefiaftical  court,  or  brings  hi% 
bill  in  equity,  muft  make  all  the  occupiers  parties^  bccaufe 
they  are  jointly  liable,  and  not  fevcrally. 

This  dcfervcs  to  be  confidered. 

The  laying  of  this  modus^  does  import  that  all  the  occupiers 
?re  liable,  and  it  muft  be  underftood  of  all  the40ccupicrs  of  the 
(cycral  vills  and  hamlets  mentioned  in  the  defendant's  anfwer. 
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It  has  been  truljr  faid  that  all  thefe  lands  might  originally 
belong  to  one  perfon,  and  that  branching  it  out  afterwards  to 
different  occupiers  ^d//  not  alter  the  modus. 

See  the  cafe  of  Sheldon  TLgz'mR  Adontaguey  inHoh,  118.  and  Cooper 
tg2Lin&  ^drifVij  in  Hob.  39.  as  to  the  laying  it  in  occupiers. 

If  thisdodrine  was  to  be  allowed,  that  if  a  parfon  is  under  a 
neceffity  of  making  all  the  occupiers  parties,  it  will  deflroy  a 
Wi0JaSf  it  would  be  of  very  extcnAve  confequence,  and  overturn 
great  number  of  modujfes  in  the  kingdom. 

The  majusy  or  minus^  the  greater  or  lefier  quantity  of  land 
does  not  alter  the  cafe. 

So  in  the  cafe  of  Stopp  vcrfus  Peacock^  3  Lev.  386.  the  modus 
was  for  all  the  tenants  and  occupiers,  and  the  court  of  Com- 
mon Pleas,  in  confideration  of  the  cafes  aforementioned  in  Lord 
Hobart^s  Reports^  granted  a  prohibition. 

I  mention  this  to  (hew,  that  thefe  modujfes  have  been  allow- 
-cd  notwithftanding  the  prefcription  bas  been  laid  in  the  occupi* 
grsy  and  notwithftanding  it  has  been  uncertain. 

I  admit  that  every  part  of  the  land  is  liable  to  the  modusy  To 
that  no  occupier  can  be  difcharged  till  the  ^\io\t  modus  is  paid, 
the  ecclefiaftical  court  would  then  be  juftified  in  determining 
that  every  occupier  is  liable /;i  iotOy  and  infoUdo. 

None  of  the  occupiers  can  be  difcharged  unlefs  the  whole  modus  Tho*  a  modut  be 
IS  paid  ;  and  it  is  \  very  reafonable  ground  for  the  court  to  go  o*^^'"^'"    * 
upon,  that  every  occupier  is  liable  for  the  whole^  and  for  each  each  is  liable  for 
other,  and  therefore  fuing  a  part  of  the  occupiers  is  fufficient.  ^^^  vihoie,  fo 
If  it  is  retted  only  upon  the  cafe  of  the  bifhop  of  Hereford  verfus  ot  Vheac"clpx« ^ 
the  Duke  of  Bridgewater^  in  ;he  court  of  Exchequer,  I  (hould  is  fufficient. 
not  determine  againft  this  modusy  without  directing  an  id'ue  to 
try  it :  for  the  cafes  of  tithes  are  more  frequently  in  thatcourt^ 
as  they  have  the  proper  jurifdi£lion« 

It  came  twice  before  the  Exchequer  j  firft,  upon  demurrer 
before  Lord  Chief  Baron  Pengellyy  &c.  and  upon  the  hearing 
before  Lord  Chief  Baron  Reynolds y  i^c.  and  the  court  did  not 
fay  thztxht modus  was  bad,  but  ttrongly  inclined  it  was  good, 
and  were  of  opinion  that  it  ought  to  be  tried  \  for,  faid  Lord 
Chief  Baron  Reynoldsy  if  it  was  good  in  point  of  fadt,  he  did 
pot  fee  why  it  might  not  be  fo  in  law. 

There  never  was  any  appeal  from  this  djcree,  though  the 
tithes  were  of  great  value, j 
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Ic  is  admitted  by  the  anfwer  to  the  crofs-bill,  that  the  titbetf 
here  have  not  been  paid  in  the  memory  of  man,  and  therefore 
it  is  too  much  for  the  court  to  over-rule  the  moJuJ/is. 

For  all  the  objedions  are  equally  proper  to  be  infifted  om  at 
the  trial,  and  to  be  laid  before  a  jury,  as  to  be  infifted  on  here.   . 

it  IS  not  neceffa-  It  is  not  neceflary  that  the  defcription  of  the  land^*,  which 
rf^^^p  "^^***  arc  excepted  out  of  the  modus ^  (hould  have  the  fame  defcription 
Aouid  have  the   as  when  the  modus  was  firft  fettled  j  for  if  they  agree  in  point 

fame  defcription  of  fad,  it  will  be  fufficicnt. 

ts  when  the 

modui  wu  firft  fettled,  for  if  they  agree  in  poiqt  of  h(k,  fufllcient, 

I  am  of  opinion  to  follow  the  fame  method  and  rule  as  the 
court  of  Exchequer,  and  to  dire&  a  trial. 

Which  was  direded  accordingly. 


Cafe  84.  Gretftfide  and  othtrs  verfus  Bin/on  and  others^  Jum  28,  1745* 

ThcpUintiffs  rT^  H  E  plaintifFs  were  two  fureties  with  the  defendant 
with  Mrs  J/«</'*<«  X  Mrs.  Hudfon  in  an  adminiftration  bond  given  to  the  com- 
in  an  adminmra- liniffary  of  l^r^,  according  to  the  ftatute  of  diftributions,  for 
commtffir^V**^^  her  bringing  in  a  true  and  perfeft  inventory  of  the  inteftate's 
3V*r*whoexhi-  efFe6^8,  the  defendant  Mrs.  Hudfon  did  afterwards  exhibit  an 
bjtcd  an  inven-    inventory  in  the  fpiritual  court  of  York. 

tory  there  of  the 

intcftate*s  cflfe^s  ;  the  defendant  f<iT/«ff,  being  a  creditor  by  bond  of  the  intcftate  in  the  penalty  of  6oo/« 
bro«<ght  his  adiion  againft  the  adminiftratrix,  who  pleaded  /he  had  no  affets  uhra  54/.  Berfon^  not  fa- 
t  sticd  with  the  inventory,  procured  the  comroiiTary  toaflign  to  him  the  adminiftration  bond,  and  brought 
t  ;ree  anions  on  it,  one  againft  her,  and  one  again f(  each  ol  (he  fureties,  and  aifigned  tor  breach  ot  the 
bond,  that  Mrs.  Hudfonhid  not  exhibited  a  true  inventory  j  no  defence,  and  judgment  by  default.  Tir 
adtnitirfratrix  and  the  jureties  are  bound  by  the  'uerdiB,  and  no  excuje^  it  was  tvitbout  defence,  f 09  tkatfpeah 
a  eopjchufnefi  Jhe  bad  ^one  ;  and  the  C9urt  ordered  the  vtrdtff /hculd  Jiand  as  a  fecurity  for  fo  much  as  tb§ 
geiwnt  to  be  taken  on  the  inventory  fbould  fall  pott  t^f^tizfy  Mr.  Ji(nJonsf>rind/>al  and  intereflon  bis  bond. 


•  • 


The  defendant  P^/T/iff  being  a  creditor  of  the  inteftate  by 
bond  in  the  penalty  of  600/.  brought  an  a<^ion  againft  the  de« 
fendant  Mrs.  Hudfon  upon  that  bond,  and  (he  pleaded  that  fhe 
had  notaQets  ultra  54/.  which  (he  paid  into  court. 

The  defendant  Benfon^  not  being  fatisficd  with  the  inventory 
brought  in  by  her,  procured  ihfe  commifTary  of  York{\>^  indem- 
nifying him)  to  aflign  the  adminiftration  bond  to  him,  and  he 
put  it  in  fuit  by  bringing  three  feveral  actions,  one  againft  her, 
^nd  one  againft  each  of  the  fureties  ;  and  afligned  for  breach  of 
the  bond,  that  (he  had  not  exhibited  a  true  and  pcrfeft  inventory, 

I  Theffe 


in  the  Time  of  Lord  Chancellor  HaedvickI.  04$ 

Thcfe  caufes  came  on  to  be  tried,  and  no  defence  was  made 
V/tbe  two  fureties,  and  there  was  judgment  for  the  plaintiff 
.by  default. 

The  bill  is  brought  againft  the  defendant  Benforiy  infifting 

tihat  he  as  a  creditor  had  no  right  to  put  the  bond  in  fuit  againft 

•  the,  fureties,  according  to  the  ftacutc,  and  prayed  an  injunction 

t^'lblj  tti^'proceedings  at  law. 

'•  -   .  •  ■'•■  *•  ■* 
•  '     •  ^ .'.  " 

Jtf r«.  Sblicitor  General,  for  the  plaintiffs  in  equity,  cited  the 
cafe  of  ibi  Arcbbijb$p  of  Canterbury  verfus  IVills^  Salt.  3x5. 

The  queftion  (hciaid)  was,  Whether  the  bond  taken  by  the 
ordinary  under  jtheftatute  of  22  &  23  Ch.  2.  relating  to  in- 
teftates  eftates,'  is  to  be  confined  only  to  the  exhibiting  an  in- 
ventory for  the  benefit  of  the  next  of  kin^  or  whether  it  extends 
to  creditors. 

The  31  EJ.  yftat.  i.e.  11.  the  21  ///«.  8.  c.  5.  and  Cb.  2. 
do  not  extend  to  refiduary  legatees,  but  is  exprefsly  tied  down 
to  an  intifiacyj  fo  even  that  cafe  is  out  of  that  ftatute. 

As  there  have  been  cafes  determined  already  upon  this  pointy 
it  would  be  diredtly  encountring  them  to  fay,  a  bond  within 
this  ftatute  may  be  afEgned  to  a  creditor,  and  that  he  may  af- 
|}gn  a  breach. 

The  bond  was  taken  in  the  penalty  of  fix  hundred  pounds  by 
the  creditor  of  the  inteftate,  when  the  inteftate  was  declining 
in  his  circumftances,  and  before  any  account  was  fettled,  io 
that  it  was  not  certain  how  much  was  due,  and  this  court  will 
not  allow  him  to  recover  fix  hundred  pounds  at  law,  unlefs  he 
can  make  out  fo  much  was  due  to  him. 

The  adminiftratrix  has  exhibited  an  inventory,  but  there  is 
fome  trifling  miftake  in  it,  and  (he  has  in  tScQ.  adminiftered 
entirely  :  for  fhe  applied  the  afTets  in  paying  the  rent  her  huf- 
band  owed  the  landlord,  which  is  at  leaft  of  as  high  a  nature 
as  a  bond,  and  expended  no  more  than  five  pounds  in  the  fu- 
neral, which  is  only  three  pounds  more  than  the  law  allows 
where  the  deceafed  dies  infolvent. 

Mr.  Clark  of  the  fame  fide. 

The  ad  of  parliament  did  not  intend  to  give  the  ordinary 
jurifdi£lion  either  in  refpedl  of  funds,  or  perfons,  larger  than 
what  he  had  before. 

The  fund,  over  which  he  exercifed  a  jurifdidion,  Was  that 
whifh  could  not  be  appropriated  to  the  debts. 
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The  account  was  not 
to  be  implicitly  relied  on 


to  be  litigated  by  any  body,  but'^jqtf  .* 
by  the  ordinary.  ^^j^^'^\\ 

Before  the  aft  of  parliament  he  was  to  deliver  in  an  tnventojpy  \[  -• 
when  called  for ;  but  by  the  zGt  of  parliament  he  is  to  accouAt**.  '! 
by  a  particular  time.  .      -   •}.  ■  . 

The  third  claufe  direds  to  whom  the  ordinary  fllj(n^mll|im    ^/ 
diftributioni  the  widow  and  children,  and  ROt;anAaMMd 
ditors,  fo  that  the  defendant  Binfm  has  no  pretelicet.  lo^<# 
upon  this  fund.  '  .•  '  •    .'   '  * 


*>*7 


A  creditor  ts  not  within  the  Tiew  andviateotion  of  this'iift  xji 
parliament,  and  his  proper  and  ordtnacy'Ve^a^y  was  at  1^9 

and  not  in  an  eccleilaflical  jurifdidion.     ■  * •   y.'* .  ' '  •;/ * 

• 

He  cited  the  cafe  of  Brown  verfus  tbi  Jrcbbijbop  ofCaHttrhwrj^ 
I  Lutw.  882.  b. 

« 

Mr.  Owin  of  the  fame  fide. 

Upon  the  creditors  application  to  the  ecclefiiftical  court, 
they  can  only  compel  the  adminiftrator  to  exhibit  an  inventory, 
and  when  once  exhibited,  the  eccleliaftical  court  can  do  no 
more  for  creditors,  but  they  rnvft  take  their  remedy  at  law. 

But  in  the  cafe  of  the  next  of  kin,  after  the  *  ihyentory  is 
brought  in,  they  can  proceed  in  that  court,  afnd  Cpmpel  the 
adminiftrator  to  diftribute  according  to  the  ftatute. 

Mr.  Attorney  General  counfel  for  the  defendant  BenfeM. 

Mr.  Biti/in  is  a  creditor  of  the  late  Mr.  Hudjon  for  three 
hundred  pounds,  who  gave  him  a  bond  to  fecure  it  in  the  pe- 
nalty of  fix  hundred  pounds  on  the  26lh  of  March^  i7+'»  ^^ 
left  a  widow  the  defendant  Mrs.  Hud/on^  who  in  point  of  law 
was  intitled  to  adminifter. 

There  was  an  application  by  the  defendant  to  let  him  take 
out  adminiftration  j  Mrs.  Hudfon  refufed,  which  it  is  probable 
ihe  would  not  have  done,  but  upon  an  apprehenfion  there  were 
(tfTets  fufficient  to  pay  the  deb^s, 

•    He  fent  appraifers  to  appraife  the  inteftate's  goods,  which 
they  value  at  two  hundred  and  eighty  pounds  and  upwards. 

This  appraifement  was  taken  fome  time  after  the  widow  had 
been  in  pofleffion  :  She  gave  the  common  fccurity,  and  tbo 
plaidti^s  were  her  fureties. 

Thft 


.*  'bi  the  Time  of  Lord  Chancellor  Hakdwickx. 

*.  ,<\9lu;  adminiflratrtx  pleaded  to  the  defendant's  aSion  Ihe  had 
I'.ij^^oiily  amounting  to  55/.  ultra  whatjhc  had  already  paid. 

J!>£'3'.The  jury  find  two  hundred  and  tvvcncy-fix  pounds  beyond 
■yi'fif  fifty-five  pounds^  and  fo  he  became  intitled  to  both  fums, 

I.  _^^  Doflor  Ward  the  ordinary  affign§  the  bond  to  the  creditor, 
-<-  wlicrbtings^  adllon  againd  the  furelies,  and  who  joined  ilTue, 
*i\'luftffl^ffe'p6. defence,  and  fo  there  was  judgment   for  the 

'The  relief  prayed  by  the  bill  is,  that  the  defendant  HuJfin 

.-.^iy  indemnify  tt^.''«lainiilFi  for  being  fureties  in  the  bond, 

^d  for,  an  injiiniftfdri' againfl  Mr.  B^n/^n  till  an  account  is 

tskeo  bet^cu-th«in  and  Mrs.  HuMhn,  and  till  fbe  fliall  have 

.'  litisfied  Mt,  Btnftn  as  far  as  the  atlcts  will  go. 

He  inlilled  that  the  point  made  by  the  other  fide,  cannot  atifs 
oat  of  this  prayer  of  the  bill. 

■ ;  Lard Chancilhir  inclined  to  think  the  general  relief  was  in- 
confiltenl  with  the  particular  relief,  but  directed  Mr.  Attorney 
General  to  go  on. 

Mr.  Atttrnty  Gineral:  This  is  a  qucflion  of  great  confe- 
'  quencc,  and  if  determined  for  the  plaintifTs,  would  taice  away 
'   one  great  fecurlty  the  flatute  intended  for  creditors. 

The  fiifl  (jueftion  Is  a  mere  queftion  at  law,  what  is  the  codt 
flruAion  of  the  ftatutc  in  regard  to  this  bond. 

They  mufl  (hew  fome  equitable  principles  diftind  from  tho 
principles  of  law,  for  the  ftatute  has  given  a  legal  remedy,  and 
leaves  equitable  remedies  upon  the  foundation  of  equitable 
pinciplcs. 

He  obfcrved  firft  upon  the  words  of  the  ftatute,  which  are 
very  clear,  and  faid  there  ought  to  bean  extreme  plain  intent  to 
overturn  the  words. 

The  condition  of  the  bond  is,  that  tbt  adminlfiraitr  da  mah 
tr  cavfi  te  be  made  a  trut  and  ftrftfl  inventerj  of  all  and  fingular 
tht  goods,  chattels^  and  crtdtli  ef  ihi  faid  dictajedy  vibich  havt  ar 
fiall  cami  to  the  bands  of  tbt  adminijlrator. 

If  the  flatute  had  intended  that  a  creditor  fhould  not  have  tbs 
iKnefit  of  the  inventory,  why  did  not  the  ftatute  fay  it  I 

When  words  arc  fo  explicit  and  plain,  they  muft  make  the 
jntcntion  of  the  ftatute  as  clear  as  (he  fun,  before  a  court  of 
equity  would  interfere, 

Ttw 
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The  ordinary  at  common  law  might  have  difppftd'j 
whole  to  eharitable  ufes,  and  could  not  be  compelled  to  jf^ 
admin illration,  or  wa»  even  To  much  as  obliged  to  pay'd^ 
therefore  the  ftatute  of.Eii.  3.  and  Hen.  8.  gave  him  a  povMfi'; 
to  grant  adminidration,  and  bound  him  to  pay  debts,  and  raK-. 
that  reafon  it  became  extremely  material  for  him  to  fee  the  , 
pcrfon  who  was  to  adminifter  pay  the  debts. 

The  ordinary  therefore  obliged  the  adminiflrxtor  10  bring  in 
an  inventory,  and  to  fee  that  it  was  distributed  in  paymer^qf: 
debts ;  and  this  was  the  occafton  of  a  number  of  cal'rs  in  prf^ , 
bibttion  to  prevent  thffOrdinary  from  applygig;  inteQate's  eSe&&: 
otherwife  than  in  the  payment  of  debts.;**  y :_ 

This  gave  rife,  to  the  ftatute  of  22  C&;-a., "relating  to  rit^- 
teftate's  eftaies,  in  order  to  fettle  the  difputie  lietwecn  the  ec- 
elefiaftical  and  common  law  courts. 

Who  are  the  perfons  that  are  UtR  and  principally  intereficd' 
in  the  eftatc  at  law  ?  certainty  the  creditors  ! 

The  law  fays  the  adminiftrator  fliall  bring  in  a  true  and  juft 
account. 

Is  not  this  a  reafonable  ufe  for  the  legiHaturc's  compelling' 
adminiflrator  to  bring  ih  a  true  inventory  f 

He  infilled  it  was  more  reafonable  to  do  it  for  a  creditor  than 
for  the  next  of  kin. 

To  (hew  this  has  been  always  the  practice,  what  Mr.  Owm 
mentions  is  Arong  for  the  creditor,  if  the  meaning  of  the  »A  is,  ~ 
that  a  creditor  fhatl  not  make  ufe  of  any  inventory,  or  be  in- 
titled  to  any  benefit  from  it,  they  might  as  well  in  the  firll  in- 
ftance  apply  to  a  court  of  law  for  a  prohibitionj  to  prevent  the 
creditors  compelling  the  adminiflrator  even  to  bring  in  an 
inventory. 

To  fay  a  creditor  is  to  have  a  benefit  from  the  condition  of  the 
bond,  and  not  from  the  fecurity  ihptnaliy,  is  an  abfurdity. 

The  inventory  is  merely  an  account  of  the  edate  of  the  in- 
teftate,  but  an  account  before  the  ordinary  is  an  account  of 
money  expended  by  the  admini  lira  tor,  and  how  he  has  done  itt 

Lord  Chancellor, 

The  (ommif^ir      There  is  no  doubt  but  the  archbifhop's  commiflary  the  ob- 
JUof'iht  bond   lig«  niay  affign  a  breach  in  not  delivering  a  true  and  perfect 

DO,  lod  there  mull  have  bitn  judg- 

invcntory 


,.f.*  -  •-.       ■ 

.,".  *'    *.^'in  the  Time  of  Lord  Chancellor  Hardwicke.  jci 

.-  ..-.y  ■ 

.•  •inmnqty,  and  even  without  citation,  and  nothing  elTc  appears 
'y&dfl^j-.uid  there  mull  have  been  a  judgment  for  the.  ordinary, 

j^$^lH»lio  doubt  there  was  a  breach  in  not  exhibiting  fuch  an 

tgiljvenlorjr. 

.  r  What  the  counfel  for  the  plaintiffs  atitj  for  Mr*.  HutZ/eit  aim 
>  'at  would  have  been  right,  fuppofing  the  ordinary  DeStr  ffard 
'r  bad  affigned  for  bicacfa  the  non-payment  of  the  creditor!  debts. 

'fJie  ccclefiaflical  court  underftand  no  more  by  an  account 
than  {pme  account  in  nature  of  an  inventory,  and  depends  only 
upon  the  particular  (fording  of  inventories  by  adminiftracors. 

'    The  cafe  prtncip^y.  relied  on  is  the  Archhifi>ap  ef  Canterbury 
wrfus  Wilh.  .-■ 

The  ordinary,  after  an  adminiflrator  has  exhibited  an  in- The  im!in*ry 
Tcntory,  cannot  compel  the  adminillrator  to  account,  but  ''^"^'""^ 
mult  }ic  ad  injiantiam  partis,  and  therefore  the  inventory  and  m  joTemuDt, 
account  are  as  to  the  ordinary  the  fame  thing.  Vidi  WhttUr^i^  ><  '"'^  ■« 
rerfus  ff^eatfy^  Dictmber  7,  i723,*wfore  Lord  J/fl«/«/(W.         ^^'f'"" 

.What  the  defendant  Mr.  Btnfin  afks  isy  that  this  bond,  up- 
on which  the  penalty  is  recovered,  may  fland  only  as  a  fecunty 
for  what  is  juftly  due  to  the  creditor. 

The  idmiiiiftratrix  to  be  furc  cannot  now  difpute  the  vcrdifl, 
which  finds  01c  did  not  adminifter  the  whole  alTets,  and  the  is 
bound  by  a  verdi<£l  which  has  unravelled  a  matter,  and  it  is  no 
•  eiccufe  to  fay  that  the  verdi^  was  without  defence  of  the  ad- 
miniftratrix,  for  that  is  rather  a  confcioufnefs  that  fhe  had  no 
defence. 

Therefore  the  court  will  not  think  it  proper  to  have  the 
whole  account  taken  over  again,  or  to  alter  what  has  beea 
found  by  the  vcrdidt. 

The  cafe  of  the  fureties  is  not  at  all  better,  for,  as  the  ver- 
i'lEt  was  obtained  agiinll  the  adminiftratrix,  who  was  the  pro- 
per perfon  to  try  it,  it  would  be  hard  to  have  this  tried  over 
again  in  as  many  adtions  as  the  plainiilFs  pleafe. 

His  Lordlhip  ordered  an  account  to  be  taken  only  of  what 
was  exhibited  upon  the  inventory,  and  the  verdid  tc^and  as  a 
fccurity  for  fo  much  as  that  Ihould  f^ll  Ihort  to  fatisfy  the  de* 
fendant's  principal  and  intereft  on  his  bond. 


aS4 
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Care  58.       Gut  Jot  verTus  GmJoty  beiwan  ihefeah^  afur  Trinity  tir^fif;M^ 

By  irticiet  pre-    nP^  H  E  bill  was  brought  that  ihe  defendant  Mr.  Guidot  majf 
Tious  to  the        J_    account  for  four  thoufand  pounds  and  xtktete^  from  AvguJI  • 

"ilh^ti^k?' '  73^'  *"^  ^^^^  ^^^  defendant  Mr-  CbiU  may  account  for  eighteeii  *. 
tiff;  reciting  her  hundred  pounds  and  intereft.  .       .        ; 

portion    to   be  '  *  /        '  • 

aSoo/.  and  that  the  defendant,  ai  ao  advancement  of  his  brother,  &c,  fiad  agreed  topajr  4<ooe£  ft'wai* 
agreed  to  be  laid  oat  in  thepurrhafe  of  lands,  or  in  foitfe  church,  college,  or  other  renewable  kafi^-te'be 
iettled  to  the  fame  ufet  at  the  freehold  and  leafebofd  eftatei,    which  A.  G.-  wat  fetfed  and  pofl^fled  difj^ 
axe  appointed  to  be  fettled  $  the  laft  Ihniu^on  to  A.  G,  apd  h'u  hein.  *  •      *    * 

The  2800  /.  and  4000  /.  have  never  been  laid  oot  in  land,   but  remained 'in  money  to  jf:  Cr.*s  death  |  ^ 
he  by  will  devifed  all  hit  freehold,  leafehold,  and  copyhold  lands,  lying  in  Ifiingitn^  and  in  Elsfitld  in  Hamf*  ' 
/hire,  or  elfewhere,  to  the  plaintiff'  tor  \i(tx  and  after  her  death  to  the  defendant  and  bit  hein  ;  and  hb* 
perfonal  eftate,  after  paying  his  debts  and  legacies^i  he  gave  to  the  plaintiff,  and,  made  her  and  the  4p* 
fendant  executors. 

7%r  2800  /•  and  4000/.  muft  he  fat  J  eta  in  jbe  purebafe  of  lands  ofinbmtance,  or  in  church  or  leafeboldt  ^ 
fir  the  comrt  wat  of  opinio,  f  there  had  been  onfy  a  geuerat  dcvife  ofi>is  lands,  this  money  ^vwld  certainly' 
hav€pa[fed^ 

&y  articles  made  previous  to  the  marriage  of  Anthony  GuiJU 
(the  <fefendant's  brother)  with  the  plaintiff,  reciting  ^'  her 
*<  portion  to  be  two  thoufand  eight  hundred  pounds,  and  that 
*^  the  defendant,  as  %n  advancement  of  his  brother,  and  for.  a 
^^  better  pioviflon  for  the  plaintiff  and  the  iiTue  of  the  marriage^ 
*^  had  agreed  to  pay  four  thoufand  pounds,  it  was  thereby  de- 
*^  clared  and  agreed,  that  the  2800/.  and  the  4000/.  (bould 
*'  be  laid  Out  ip  the  purcbafe  of  lands  in  Great  Britain,  or  in 
^'  fome  church,  college,  or  other  renewable  leafe,  to  be  fettled 
*^  to  the  fame  ufes  and  trufts  as  the  freehold  and  leafehold 
^'  eftates  (which  Anthony  was  feifed  and  pofTeiTed  of)  are  ap« 
*^  pointed  to  be  fettled,  the  laft  limitation  xo  Anthony  and  his 
*'  heirs,  and  until  a  purchafe^could  be  had,  in  truft  for  the 
*^  truftees  to  put  out  the  faid  money  upon  mortgages,  or  on 
V  government  or  other  fecurities,  and  to  apply  the  produce  as 
^^  if  lands  had  been  purchafed." 

The  2800/.  and  the  4000/.  have  not  been  invefted  in  the 
purcbafe  of  any  freehold  or  leafehold  lands,  but  the  fame  re« 
mained  in  money  to  the  death  ot  Anthony  Guidot. 

Anthony  Guidot  by  his  will  devifed  all  his  freehold,  kafe^^ 
hold,  and  copy-holdlands  lying  in  IJlington,  and  in  Elsjield 
in  Hampjhire,  or  elfewhere,  to  the  plaintiff  during  her  lifci 
and  afty  her  death  to  the  defendant  Guidot  and  his  heirs; 
and  as  to  his  perfonal  eftate  of  what  nature  and  kind  foever^ 
he  gave  the  fame  to  the  plaintiff,  paying  his  debts  and 
legacies,  and  made  her  and   the  defendant  Guidot  his  exe- 


*  cutors. 


The 
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•  •  • 


•^*  ,    Tfe  plaintiff  infiftcd  that   the  2800/.  and  4000/.  ought  to 

•'fce^aj^t^.io  he  part  of  th^  teftator's  perfonal  edate,  and  that  fhe 

^'ijlhiifittcd    thereto    as.  part  of  thi  reftduum   of  fuch   perfonal 

•Vftaec: bequeathed  to  her  by  the  teftator's  .will,   and    that  the 

^iefendant  Guidot  had  no  power  to  make  any  purchafe  with  thefe 

two  fums,  it  not  being  the  intent  of  the  articles. 


•  . 


The  defendant  Guidot  fubmitted  to  the  court,  whether  the 
iSoo/.  and  4000  /•  being  a  marriage  portion  articled  to  be  laid 
.out  on  laiid,  is  not  itf  this  court  confidered  as  J  and,  and  con- 
feqoentIy<does  nptbelong  to  theptaintiff,  nor  is  included  in. 
the  lii^queft  of  perfonal  eftate ;  and  Itkewife  leaves  it  to  the  judg- 
'  ment  of  the  court,  whether  thefe  fums  ought  not  to  be  laid  out 
jn  the  purchafe  of  lands,  and  fettled  to  the  ufes  of  the  marriage 
articles  and  will. 

The  counfel  for  the  plaintiff  cited  Sorefby  verfus  HqlUngSf 
Augujl  6,  1740,  and  i  P.  Wmt.  172.  ani  Maliabar  verfus  MaU 
labar^  Cafes  in  CB.  in  the  time  of  Lord  Talbot^  78.  and  l  Rolls 
725.  and  Curling  verfus  May^  M,  term  8  Geo,  2.  before  Lord 
Tdbot  ;  the  laft  cafe  with  an  intent  to  (hew,  that  when  it  is 
doubtful,  whether  it  ought  to  be  confidered  as.  money  or  land, 
this  court  will  not  interfere  \  and  they  dated  it  thus  : 

^^  A.  gives  five  hundred  pounds  to  B,  in  truft  that  B.  fhould  A,  gltet  500/.. 
*«  lay  out  the  fame  upon  a  purchafe  of  lands,  o\  put  the  fame  out  ^®  .^' .'"  ^™f^» 
**  on  good  fecurities  for  the  feparate  ufe  of  his  df  ughter  H.  (the  the  purchafe  of 
'^  plaintiff's  then  wife)  her  heirs,  executors  and  adminidrators,  i»>d>  orongooA 
«  and  died  in  1729.     In  1731,  H.  the  daughter  died  without  J^"5.m/u(e 
*^  iffue  before  the   money  was  vefted  in  a  purchafe  ;  the  huf-  of  hu  daughter, 
•*  band  as  adminiftrator  brought  a  bill  for  the  money  againft*»«^*^«'"'"«f»- 
«  the  heir  of  H.   and  the  money  was   decreed  to  the  admi- ft^/^J,"'*."^"*'^' 
^^  ilrator,   for  the  wife  not  having  fignified  any  intention  of  a  died  wi'huut 
"  preference,  the  court  would  take  it  as  it   is    found  ;   if  the  '^"*>  ^**°'*  Jj*' 
wife  had  fignified  any  intention,  it  (hould  have  been  obferv-  STn%  pulchafc- 
ed,  but  it  is  not  reafonable  now  to  give  either  her  heir  or  on  a  bjl<  brought 
*'  adminiftrator,  or  the   truftee,  liberty    to   elefl  ;  for  Lord  ^^'''^^^^^^^"^y^ 
^^  T^alhot  faid,  it  was  originally  perfonal  eflate,  and  yet  remain-  ot  the  wife  by 
^'  ed  fo,  and  nothing  could  becolleded  from  the  will>  as  to  what  (^>«  husband,  it 
«  was  the  teftator's  principal  intention."  him/aVirta? 

originally  perfon* 

Mr.  Attorney  General  cited  for  the  defendant  the  cafe  of  ** ^f^'J/!;  "°^^^^ 
Linguen  verfus  Souray^  Prec.  in  Ch,  400.  and  i  P.  IFms.  172.       pal  intention^ 

^  with  regard  to 

_  it    not    to   be 

Lord  Chancellor^  coiieaed  from 

the  will. 

The  queftion  is,  whether  thefe  two  fums  are  to  be  confidered 
as  money  or  knd  ;  I  fee  but  very  little  doubt  in  this  cafe  (and 
flopped  Mr.  Attorney  General  from  going  on  for  the  defendant). 

The 


•t 
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.*  .• 


The  articles  fay,  it  fhall  be  laid  out  in  the  purchafe  of*  kiidf 
of  inheritance,  or  in  church,  and  leafehold. 

Then  the  court  mufl  take  it  to  be  the  one  or  the  other ; 
and  during  the  life  of  the  hufband  and  the  wife,  if  laid  out,  it 
muft  have  been  in  one  or  the  other. 

No  fort  of  election  was  made  by  the  hufband  ;  then  at  the 
time  of  the  will,  and  his  death,  it  ftood  in  equity  as  it  did  in 
the  articles,  either  to  be  laid  out  in  freehold  or  leafebold  j  and 
therefore  this  court  will  call  it  one  or  the  other,  according  to 
the  rule  in  equity,  that  what  is  agreed  to  be  dene,  muft  be  cenjtdir^ 
ed  as  done. 

If  it  had  not  been  for  the  locality,  eftates  in  Mtddlefex  an'd 
Hampjhirey  no  doubt  could  have  ari(en  ;  but  then  follows,  or 
elfewhere^  which  is  the  moft  comprehenfive  word  he  could 
have  ufed. 

It  is  faid  the  lands  do  not  lie  any  where,  for  they  are  not 
yet  purchafed. 

Sncb  a  detife  as  When  people  make  fuch  defcriptions  as  the  teftator  had 
I^'here  wuT  ^^^^  \ictc,  they  intend  to  pafs  every  thing  they  have  in  the 
paTt  every  thing  world  \  now  the  money  is  fomewhere,  and  that  by  the  tranf^ 
he  has,  and     mutation  of  this  court  is  changed  into  land. 

money  by  the  " 

tranfmutation  of 

chit  court  is  Money  is,  in  England,  like  bona  notabilia  in  the  eccleflaftical 

^ngedinto      ^^^^^^  ^j^j^j^  ^^q.  ^^  ^j^jj^^.  jj^  ^y^^  diocefe  of  the  bifhop  where 

the  perfon  dies,  or  in  the  diocefe  of  the  metropolitan,  if  he 
was  poflcfled  of  money  in  different  places ;  fo  here  it  is  either 
in  money,  or  a  mortgage,  and  therefore  the  word  elfewhere  ^cer- 
tainly takes  it  in. 

Then  I  muft  coniider  it  as  laid  out  in  one  or  the  other : 
Linguen  verfus  Souray  is  a  cafe  in  point,  for  there  was  as  much 
an  objedtion  upon  the  locality  as  in  the  prefent.  * 

I  declare  that  the  2800/.  and  400/.  under  the  article$ 
ought  to  be  laid  out  in  the  purchafe  of  lands  of  inheritance,  or 
in  church  and  leafehold  ;  for  if  there  had  been  only  /?  general 
divife  of  his  lands,  this  money  would  certainly  have  pafTcd. 


•  By  marriage  articles  700/.  bring  thr  wife's  port  n,  toztthcr  wi'h  700/.  to  be 
added  to  it  by  the  hu(band>  was  a^trecd  'o  be  h.ii  .  ut  j.i  tic  pirch^.fc  cf  iandif,  to  be 
*lettlediD  ftri^tfettlemcor,  with  remainder  in  to  ufi  al  orir.  :o  ti:i  licirs  of  the  hun>'^niJ5 
before  any  purchafe  made,  the  hufoand  dies  wiriuiKt  .jf'- ,  iiivm^  fitfl  Cv  ylfrd  his  perfon- 
al  eftate,  which  was  of  greater  vtiue  than  t  hi  1400/-  bit  wichoui  rx  r-^  notice  ot  if, 
tohil  wife,  and  his  real  cflate  to  his  two  nephc-vs,  one  o^  wh<>no  W3^  hi  itst-  at  Uw,  this 
money  fhali  in  a  couit  of  equity  be  looked  ur-n  as  iancTj  and  <ne  O.cvilc  to  t.t.  w.fey 
wluch  was  of  greater  tAic,  as  a  i'atisfadtioa  thereof,    i'rcc.  //:  Cb,  400. 

Cajllcdon 


•  , 
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CaJliJofi  vcrttLS  Turnery  July  2ji  lyj^^.  Cafe  86. 

^;n^ILLIAM  fTatherby  by  his  will  fays,  I  bequeath  my  ^.bequeaths his 
^^  lands  to  mywife  JUcia  during  her  life,  and  after  her  de-  J^^l^e'l^'and'*^'' 
c^afe  I  give  the  lands  to  Margant  Dinton^  niece  to  my  faid  after  her dereafe 
wife  ;  Item<f  I  give  the  ufe  of  five  hundred  pounds  ftock  for  and  ^^  jj/-  ^-  ^^^^ 
daring  Afr  natural  life,  but  after  Z^^r  deceafe,  I  give  the  five  |^y,"^^^*'lp"ve 
hundred  pounds  among  the  brothers  and  fifters  of  my  faid  wife,  the  ufe  cf  500/. 

ftock  tor  her 
'  natural  life,  but 

■  Mr.  Solicitor  General  for  the  plaintiff  the  niece,  who  claim-  after /«<r  dcceafe, 
tA  five  hundred  pounds,  faid,  that  parol  evidence  cannot  be  ad-  ^ongmy  wife't 
mittcd  here  to  explain  the  teftator's  intention,  according  to  brcnhers  and 
I»ord  Chenefi  cafe  in  5  Co.  68.  "*»«!"•  rhcv^ifi, 

*  •*  find  net  the  mece^ 

The  words  in  this  will  are  equally  applicable  to  one  perfon  rooLftockfir 
as  another,  and  not  fufEciently  certain  that  it  belongs  to  the  "fi* 
wife  or  niece. 

It  has  been  determined  where  there  are  introdudory  claufes 
with  the  word  itemf  they  are  confidered  as  abfolute  claufes, 

--  • 

UieCi  to  thewife^  is  only  defcriptive  of  the  perfon,  and  there- 
fere  in  grammatical  conftrudion  the  wife  is  not  the  laft  ante** 
cedent ;  and  as  it  can  be  conjectural  only  that  he  meant  the 
wife,  the  court  cannot  determine  wills  Upon  conjeAure  only, 
but  muft  be  void  for  the  uncertainty. 

In  Chtjnif%  cafe,  a  devife  to  the  Ton  bf  a  perfon^  and  he  had 
two  fons,  held  to  be  void  for  the  uncertainty. 

Mr.  Attorney  General,  counfel  for  the  wife,  argued,  that 
from  the  beginning  to  the  end  of  the  will,  there  is  not  one 
word  but  what  is  applicable  to  niece ^  or  wife. 

Her  is  a  relative  word,  and  muft  refer  to  fome  perfon  who 
was  mentioned  before. 

It  has  been  faid  it  cannot  mean  the  wife,  becaufe  (he  is  not 
the  laft  antecedent ;  and  I  am  fure  as  to  the  niece  it  may  be  as 
well  to  a  ftranger. 

But  I  apprehend  her  throughout  Is  applicable  to  the  wife ; 
he  cited  the  cafe  of  Tomkins  verfus  Tomkinsy  lately  before  Lord 
Hardwicke  i  there  was  a  devife  of  50/.  apiece  to  three  children 
of  >/.  and  J,  had  four,  and  his  Lordfliip  decreed  50/.  to  each 
of  the  four  children  of^.  notwithftanding. 

Vol.  III.  S  Mr, 
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Mr*  jyiId9H  of  the  fame  fide  cited  Hodgfon  verfus  Htigfm^ 
%  Vim.  593. 

Lord  CHAKcHLLoit, 

If  there  is  an  abfolate  want^  or  otniffion  of  a  devifee  in  a 
will,  there  no  parol  proof  can  be  admitted. 

Mr.  Solicitor  Ocneral's  reply. 

Mr.  Attorney  fays,  that  the  court  mud  determine  whether 
it  is  one  or  the  other  by  a  probable  conje<^ure. 

I  differ  with  him  as  to  the  rule  of  evidence }  and  ^lpotl 
ftandard  rules  laid  down  in  Cheyney^s  cafe,  hi  (hall  haxp  jt 
whom  the  teftator  intended  (hould  have  it,  and  not  being  cer* 
tain  whom  he  intended,  it  was  held  to  be  void. 

There  has  been  no  authority  cited  to  impeach  this  rule. 
The  cafe  of  T^mkins  verfus  Tomkins  is  not  parallel. 

For  it  did  not  fix  which  of  the  three  children  fhould  take, 
but  that  the  word  ibne  was  furplufage;  and  the  court  deter- 
mined the  teftator  miftook  the  number,  and  that  the  bequeft 
was  fifty  pounds  apiece  to  the  children. 

That  Item  is  introduftory  of  a  new  claufe,  and  divides,  fo 
far  from  connecting  it  with  the  precedent. 

Suppofe  it  had  been  for  natural  life  only,  who  could  it  be 
conftrued  to  mean  then  ?  7'he  addition  of  her  only  (hews  he 
meant  a  woman  inftead  of  a  man. 

LoKD  Chancellor. 

Where  there  it  I  am  of  opinion  this  is  fuch  an  omi/Iion  as  \$  not  proper  to 
no deviiitc nam-  bc  fupplicd  by  parol  evidence  j  for  notwithflanding,  where  t 
foiMteMnJlion/  perfon  has  two  fons  of  the  name  of  John^  it  may  be  fupplied, 
«n4  cannot  be     yet  not  where  thcrc  is  an  abfolute  omiflion. 

fiipplied  by  f  arol 

Then  it  muft  be  determined  by  the  conftruftion  of  the  will, 
and  there  is  no  rule  of  law  that  prevents  it  from  being  (hewn 
by  the  conflrufiion  of  the  will  itlelf. 

Firft,  Confider  it  upon  the  claufe,  ///w,  T  give  the  ufc  of 
500/.  iiock  for  and  during  her  natural  life,  k^c* 

It 


tn  the  Time  of  Lord  Chanfiellor  HaHdwickb.     '^  a^g 

tt  has  been  rightly  admitted  on  the  part  of  the  plaintiff,  that 
the  words  for.i/rnatural  life  do  import  he  meant  fome  woman 
or  other. 

Then  cooiider  the  word  A^,  it  muft  be  a  word  of  reference, 
tnd  but  two  perfons  are  named  in  the  will ;  if  right  in  my  firft 
reafoning,  it  muft  mean  either  wife  or  niece ;  to  be  fure  her 
does  not  name  the  perfon,  then  fhall  it  refer  to  the  wife  or 
niece  ? 

Though  the  teftator  has  faid  no  more  than  hery  I  am  clearly 
of  opinion  for  the  wife ;  for  the  wife  is  the  laft  mentioned  and 
the  laft  antecedent. 

'The  intention  of  the  teftator  is  plain,  he  had  no  relations 
of  his  own  for  whom  he  had  any  regard,  and  therefore  con- 
£dered  her  relations  as  bis  own. 

Would  it  be  natural  to  make  him  prefer  the  wife*s  niece 
before  the  wife  herfelf  ? 

It  is  true  the  words  f$  her  ufe  are  left  out  in  the  beginning  Itii  not  necef- 
of  the  firft  claufe ;  but  I  am  not  fatisfied   the  word  lum  muft  («ry/*»c  word 
be  conftrued  as  independent  of  the  preceding  claufe.  fli^iTbcToi- 

ftrued  ai  inde- 

Put  it  into  Latin  dn  uxeri  mea  the  lands  and  houfes,  and  p^^^g^,,'X 
then  afterwards  do  ^  Ugo  the  five  hundred  pounds  ftock,  the 
latter  words  would  have  been  clearly  in  that  language  carried 
back  to  the  former  words  nrf  wife. 

The  manner  of  the  difpofition  under  this  will  muft  be  taken  The  wife  was 
notice  of;  who  is  the  teftator  principally  taking  care  of  for  i**f  p^'"""  ^^* 
her  life  r  why,  the  wife.  ciptiiy  taking 

care  or,  and 

He  muft  naturally  mean  her  for  whom  he  had  before  been  '»»"«*^;^«*«« 

-         .  ,      -       i     J-      \'r  naturally  meant 

ucuring  the  lands  for  life.  by  tha  woxdi^r. 

The  word  her  in  every  part  of  the  will  befides  means  the 
wife,  confldered  her  as  the  woman  he  was  takmg  the  moft  care 
of,  and  had  her  in  his  view,  ««t'  l^o^^f. 

Therefore,  I  am  of  opinion  the  wife  is  intitlcd,  and  decreed 
accordingly. 
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Cafe  87.  Lucas  vcrfus  Evansy  Auguft  6,  1745. 

A.  gives  hit  wife    yt  By  his  Will  gives  to  the  defendant  his  wife  the  whole  fur- 

JJus'^f  Wsp^'.  .•  P'"5»  ^"^  '^^^^  ^^"'^  "*"''y  ^g^^"'  ^^^^  that  fhe  (hould 
fonal  eftate,  but  quit  and  deliver  up  half  of  the  furplus  of  his  perfonal  eftate  to 
if  (fcc  marries  the  plaintifF,  the  tcftator's  brother,  and  his  heirs,  and  that  be 
u  Vo  VciTvcr  up  fl»all  call  her  to  an  account  for  the  fame. 

half  to  his  bro- 
ther, and  hit         The  bill  was  brought  in  the  prefent  cafe  for  an  account  of 
b^'ght to^d!;-  ^^  moiety,  and  for  a  difcovery  whether  the  defendant  was  mar- 
cover  whether  ried  again. 

ihe  is  married  \ 

thedi1'covel7,at  '^^^  defendant  demurred  to  the  difcovery,  as  not  b^ng 
it  would  fub^a  obliged  to  difcover  what  would  fubjed  her  to  a  forfeiture. 

her  to  a  forfeit- 

^anndittmall^  The  defendant's  counfel  cited  Monins  v.  Monins^  2  Ch.  Rep. 
mitattpn  ever  of   36.  and  Chancy  V.  Tabourdifty  before  hord  Hardwicie,    (2  TV. 

/•rmtd  the  con» 

iiitieni  andtbt  LoRD  CHANCELLOR, 

demurrer  was 

wviT-ruled.  'pi^g  ^^(^  ^f  Chancy  v.  Tahourdin  was  cxprcfsly  a  forfeiture  of 

the  whole  portion,  and  there  the  teftator  was  a  father,  who  is 
bound  by  nature  to  provide  for  a  child. 

But,  confider  this  cafe,  where  the  teftator  gives  a  wife  the 
whole  furplus  of  his  perfonal  edate,  if  (he  does  not  marry 
again  ;  but  if  (he  does,  he  limits  over  one  moiety  to  his  OWR 
brother,  and  direSs  that  fhe  (hall  account  for  it  to  him. 

Then  confider  the  provifion  that  he  was  making  for  every 
branch  of  his  family  ;  it  is  within  the  rules  and  diltindtions  in 
former  cafes ;  where  it  is  a  conditional  limitation  over  of  an 
eftate,  there  the  perfon  muft  (hew  that  they  have  performed  the 
condition,  and  cannot  demur  to  a  bill  for  a  difcovery  of  it; 
the  demurrer  was  over-rulid. 


Cafe  88.         Pearly  verfus  Smithy  O^obcr  22,  1745,  amon^  ike  caufe  peti* 

iions, 

A  baaan inter-  /i  Purchafcr  from  an  hufljand  of  an  intereft  in  new  ^Quth* 
Ht  in  nrw  .Soar/,.  J^^  y^ff  annultics  duriug  his  li/e,  remainder  to  other  perfons, 
dt'rr- his  111'-,  (which  had  been  originally  fecured  upon  a  mortgage,  but  by 
i,n '  nV  before  order  of  this  court  had  been  transferred  to  government  fecurities) 
h'!f^^'^''^'bc*  i^'jftcd,  that  notwithftanding  the  hulband  died  before  the  CAr///- 
K'ux^l^^MtX the  mas  half-year  became  due,    yet  that  he   was  intitlcd  to   be 

iftfiicji  in  Li%  lije^imetn  tlefr  annuities,  n  n9t  intitud  tt  the  Chriflnus  d'.xiJend, 

paid 
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paid  proportionably,  at  the  rate  of  four  per  cent,  for  the  time  the 
hufband  lived,  from  Mldfummir  to  the  day  of  his  death. 

Lord  Chancellor, 

If  it  had  continued  a  mortgage,  the  purchafer  would  haveu^.^^^^.^^^ 
been  intitled  to  the  demand  he  now  makes,  becaufe  there  in-a  mortgage,  the 
tcfcft  accrues  every  day  for  forbearance  of  the  principal ;  though  P^'chafer  would 
notwithflanding  it  is  ufual  in  mortgages  to  make  it  pay  able  ^^^^^^i,'^^^* 

half-yearly.  mand,  for  thert 

ineereft  accroet 
CTcry  day  for  forbearance  of  the  principal* 

But  S«ii/£-y^tf  annuities  arc  by  aft  of  parliament  confidered^^^^^^^^^^^.^ 
merely  as  annuities,  and  therefore  the  purchafer  here  is  no  more  tUx  are  by  aft  of 
intitled  to  receive  the  half  year's  dividend  which  did  not   be- g*'*"™^**^  «on- 
come  due  till   after  the  hufband's  death,    than  he  would   inf^^.'^^'^H!^^*' 
the  cafe  of  a  common  annuity  payable  half-yearly,  where  the  exaaiy  in  the 
annuitant  (in  whofe  place  he  ftands)  dies  before  the  half-year"^*  °^  a  com- 

,      * ,  •  '  '         mon  one,  pay- 

IS  completed.  able  half.>early. 

where  the  anoui* 
tant  dies  before  the  half-year  it  completed, 

Toomes  vctCixs  Con/et^  OJfobiri^y  1745*  Cafe  89. 

TH  £  end  of  the  plaintifPs  bill  was,  to  be  let  into  pofleilion  a  leafe  of  60 
of  the  premiffes  in  queftion ;  a  leafe  of  a  term  which  had  y**"*  which  had 
been  granted  for  60  years,  as  a  collateral  fecurity,  being  expir-  a*\oiUier!?  ** 
ed ;  and  that  he  may  have  a  reconveyance  of  the  faid  premifles,  fecuiicy  to  a  re- 
and  that  the  recognizance  the  fecurity  for  the  3500  /.  the  money  «o6niaance,  ror 
borrowed,  may  be  vacated,' or  fatisfa£lion  thereof  acknowledg- ^^ff^J . **^jj|.* 
ed  upon  record.  pUmtiffby  hit 

bill  prayed  to 
be  let  into  pofleflion,  and   that  the  fecurity  might  be  vacated,  or  fatisfaAion  entered  on  record.     The 
mcnunt  dxreffedto  hitaksn  of  the  rents  nubicb  have  accrued  Jince  the  expiration  ef  the  leafe,  a^^  recein/ed  by  the 
dif aidant,  and  to  he  deduEled  out  of  the  principal^  tntereji,  and  cnfis^  and  the  plaintiff  dicrecd  to  he  intitled  f 
«  conveyance  of  the  inheritance  of  the  eftate  in  quefiion,  andpojftjion  on  payment  oftvbatjball  he  found  due. 

Lord  Chancellor, 

This  court  will  not  fuffer,  in  a  deed  of  mortgage,  any  agree- 
ment in  it  to  prevail,  that  the  eftate  become  an  abfolute  pur- 
chafe  in  thp  mortgagee  Upon  any  event  whatfocver ;  and  the 
reafon  is,  becaufe  it  puts  the  borrower  too  much  in  the  power 
of  the  lender,  who,  being  diftrefled  at  the  time,  is  too  inclinable 
tofubmit  to  any  terms  propofed  on  the  pare  of  the  lender. 

This,  it  is  infifted,  is  become  irredeemable  by  the  length  of 
time,  and  other  confiderations. 

The  court  makes  a  diftinflion  in  the  cafe  of  a  cjUateralfecuri^ 
ffi  Co  indemnify  a  perfon  in  the  purchafe  of  a  term. 
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Tbefe  collateral  fecurities  lie  out  a  great  length  of  time,  and 
•  there  is  not  the  fame  inconvenience  as  where  a  perfon  has  been 
for  a  long  time  in  pofleffion  of  the  mortgaged  premifles,  and  a 
difficulty  arifes  in  taking  the  account ;  here  there  is  no  difficul- 
ty, for  the  account  to  be  taken  is  only  (ince  1739,  after  the 
term  offixty  years  was  expired,  and  alfo  another  term  of  twenty- 
one  years,  and  as  the  pofleifion  of  the  premiflrs  could  not  be  come 
at  tiii^the  effluxion  of  thefe  terms ;  they  might  conclude  that 
the  collateral  fecurity  extended  to  the  term  of  fixty  years,  till 
they  had  confultcd  with  council; 

No  bill  has  been  brought  to  compel  them  to  redeem,  or 
foreclofe. 

Lord  Hardwicki  declared,  that  the  plaintiflT  was  intitled  to 
a  conveyance  of  the  inheritance  of  the  eftate  in  queftion,  and 
to  the  poiTeffion  thereof,  upon  payment  of  what  (hall  be  found 
due  ;  and  dirc£lcd  the  Matter  to  take  an  account  of  the  rents 
of  tlie  premifles  in  queftion,  which  have  accrued  fince  the  ex- 
piration of  the  leafe  of  the  6th  of  November  1658,  and  been  re- 
ceived by  the  defendant,  and  that  what  fhall  be  coming  on  ac- 
count ot  the  rents,  be  deduded  out  of  what  (ball  be  found  due 
for  principal,  intereft,  and  cofts. 

Cafe  gOt  7(A^  Ccllege  verfus  BUomey  Michaelmas  Term  1 745; 

m 

Bill  for  I  fttb-  np  H  E  bill  was  brought  to  have  an  account  and  fatisfaflioii 
fadion  tor  w«fl«  J^  for  wafte,  in  cutting  down  trees,  again fl  the  defendant, 
m«rS.nran  «"  ^^8"^^  ^f  the  leflce  of  the  college,  after  an  affignment  of 
«fli«nee  ot  the    term,  and  for  the  wafte  done  before  affignment. 

leffre  of  the 

collffe,  after  the  a/figoment,  and  for  wafte  done  before  the  alignment  after  the  eftate  of  the  tenant,  that 
cut  down  the  timber,  it  determined  by  affignineat  \  %  bi4  cannpt  be  enteitained  merely  for  fatitfadiona 
^Ubou(  praying  an  injun6ion« 

Lord  ChancxIiLor^ 

Upon  the  opening  of  the  cafe,  the  bill  feems  Improper,  and 
|in  a£tion  of  trover  is  the  remedy. 

Where  the  bill  is  for  an  injunflion,  and  wafte  has  been  aU 
ready  committed,  the  court,  to  prevent  a  double  fuit,  will  de- 
cree an  account,  and  fatisfadion  for  what  is  paft. 

So,  upon  bills  for  difcovery  of  afTets,  the  court  will  decree  an 
account,  which  the  party  is  intitled  to  here,  and  is  incident  to 
(be  o;her  relief. 


in  the  Time  of  Lord  Chancellor  Ha&dwicke.  26% 

Let  precedents  be  fearched,  for  if  there  are  any^  I  will  , 
follow  them,  but  if  none,  I  will  not  make  one  ^  his  Lordihip 
adjourned  it  to  the  firil  day  of  caufes  after  term  ;  and  upoa 
that  day,  Mr.  Nyiins  cited  for  the  plaintiffs,  1  P.  ff^ms.  406* 
Bijhop  of  IVincbefter  verfus  Knight^  and  1  P.  Wrm.  240.  Whitfield 
irerfus  Biwit. 


LoRQ  Chancbllor^ 

The  firft  queftion  is^  whether  bills  ought  to  be  entertained 
rely  for  fattsfadion  for  timber  cut  down,  after  the  eftate  of 

the  tenant  that  cut  it  down  is  determined,  by  aflignmenty  or 

oiherwife,  without  praying  an  injuniSkion. 

I  am  of  opinion  they  ought  not. 

WaAe  18  a  tsrtf  and  the  remedy  lies  at  law. 

In  an  adion  of  wafle,  the  place  wafted  is  recovered  ;  in  aa  in  wai^,  the 
adion  of  trover,  damagis.  P**^«  wafted  •• 

•*  recoTCred  ;  in 

troYcr,  damaga^ 

The  ground  of  coming  into  this  court  is,  to  ftay  the  wafte,  to  ftay  tb« 
and  not  by  way  of  fatisfadion  for  the  damages,  but  by  way  of  ^^^^»  •»<>  "ot 
prevention  of  the  wrong,  which  courts  of  law  cannot  do   in  J][^^^^[^j^[j^ 
ihofe  inftances,  where  a  prohibition  of  wafte  will  not  ftridly  |ies,it  the  ground 

]lg^  of  coming  int* 

thii  court. 

But  in  all  thefe  cafes,  this  court  has  gone  further,  merely 
upon  the  maxim  of  preventing  multiplicity  of  fuits,  which  is 
the  reafon  that  determines  this  court  in  many  cafes. 

As  in  bills  for  account  of  affets,  Vc.    that  originally  was  The  court  now 
only  a  bill  for  difcovery,  which  cannot  be  had  without  an  ac-  make  a  compieu^ 
count,  and  therefore  the  court  will  make  a  complete  decree,  and  l^^'^ccounf'Jf' 
give  the  party  his  debtlikewife.  aifeuby  givin| 

the  party  ^it 
drbt  likewlfe. 

So,  in  bills  for  iff/irn^/W,  the  court  will  make  a  complete  on  bilia  to  Hay 
decree,  and  give  the  party  a  fatisfa&ion,  and  not  oblige  him  to  wafte,  the  court 
bring  an  adion  at  law,  as  well  as  a  bill  here,  "^'^^  ^*!",  ■ 

®  '  cco)pIe:e  decree, 

and  like   the 

But  nothing  would  tend  to  greater  vexation,  than  to  admit >rty  mjuicd  « 
of  fuch  bills  as  the  prefcn?,  a  fter  the  term  is  at  an  end  j  and  I  ^'*"»**^*»*»»« 
am  glad  to  find  there  is  no  precedent. 

■ 

It  does  not  appear  in  the  cafe  cited  out  of  2  P.  fTms.  that  no 
injun&ion  was  prayed,  I  bolieve  there  was,  and  if  fo,  it  is  the 
common  cafe, 

S  4  It 
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It  is,  befides,  different  from  the  prefent,  becaufe  the  plaintiff 
there  was  only  intitled  to  a  moiety  of  the  mines,  and  of  the 
timber,  which  was  the  principal  matter,  and  therefore  an  ac- 
count was  neceflary. 

Manrinftuicei  The  Other  cafc  was  the  cafe  of  a  mine,  which  is  a  fort  of 
have  decreed  an  trade,  and  an  account  was  therefore  neceflary ;  and  there  are 
account  in  the  many  cafes,  where  this  court  have  made  decrees  in  the  cafes  of 
which*the"*ioaM'"^'*^^>  which  they  could  not  have  done  in  cafes  of  timber. 

not  h-vc  done  ia 

the  c^kf  ct  Therefore  the  prcfent  cafe  is  reduced  to  this,  that  it  is  a  bill 

**"  brought  by  the  college,  to  have  an  account  (after  the  deicr- 

tnination  of  the  tenant's  eftate,  he  having  afligned)  of  a  little 

timber  cut  down,  without  praying  an  injundtion  ;  and  I  think 

it  is  fuch  a  bill  as  the  court  ought  not  to  entertain. 

The  next  queflion  i<,  as  to  cods ;  and  I  am  of  opinion,  as 
the  plainiift'is  not  barred  of  his  remedy  at  law,  he  ought  to 
pay  cofls  :  Befides,  what  the  bill  is  brought  for,  is  of  fo  fmall 
value,  as  to  be  beneath  the  dignity  of  the  court. 

Where  the  fuit  Another  reafon  is,  that  this  fuit  might  have  been  brought  in 
bil^«hhn%tr '•^^  court  of  grand  feOions  in  lVa!e$y  which  has  been  often 
grand  fimont of  held,  auii  this  is  a  ftrong  reafon  for  difcouraging  bills  here  ; 
fValtt^  It  h4t  therefore,  let  the  bill  be  difmifl'ed  with  cofts,  but  without  prct 
re^«fon*for'd*.if*    judi^c  to  ^uy  rcmcdy  the  plaintiff  may  have  at  law.     . 

mifling  bills  here. 

Cafe  91.  Ze[>'iverfus  Griffith^  'January  17,  174.5. 

The  Nfafter  Ti  ^  R-  l^'>y^^  who  died  in  1738,  had  conveyed  his  eftate  in 
&ole7i^^^^^^  iVl  Shropflnn  to  Mr.  Hill,  for  fecuring  twenty-thrce  thou- 
in  a  cor.vcyacce  fand  pounds ;  the  fame  year,  he  charged  his  eftate  in  Shrtp^ri^ 
by  counfcl  lor  a  g^d  hls  eftate  in  Anglejea^  with  two  thoufand  pounds  more, 
^it^^T^ZT  *"^  ^^^  ^^^^^5  ^°  ^^"^  ^^  ^  fccurity  for  twenty-five  thoufand 

and  ought  to  be  pounds. 

f^r«ick  uut  )  and 

h^vine  inl'citrd  a  covenant  only  againft  the  TclIcr^s  own  a£)s,  and  ref>ortrd,  he  approved  of  the  daught  ait 

it  now  Hands :  The  court,  on  exc^^tions  to  ihc  report,  directed  the  malicr  to  aUe^  his  draught,  by  iafert- 

iii;!  prn|-er  covenantt  fiom  W  againO  her  9W0  adli,  and  the  atti  of  L,  her  dcyifor,  ai  to  To  much  at  ibf 

W!ll  be  benetiied  by  the  eilate  de? ifed. 

By  two  fevcral  fcttlemcnts,  executed  by  Mr,  Loyd,  a  con- 
(iderablc  time  before  his  death,  in  confideration  of  fourteen 
thoufand  pounds,  he  conveyed  his  Shropfljin  eftate  to  Mrs. 
Hejter  tf^ebb,  in  fee. 

_  ■ 

By  deed-poll,  he  releafed  her  from  the  payment  of  fourteen 
thoufand  pounds^ 

Afterward^ 
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Afterwards,  by  his  will,  reciting  the  two  fettlements  on 
Mrs.  HiJtiT  Wihhy  and  the  deed-poll,  he  ratifies  and  confirms 
tb€  faid  fettlermnts  and  releafi  U  her  \  and  then  devifes  to  two 
truilees,  and  their  heirs,  all  his  manors,  lands,  Cffr.  in  the 
ifle  of  AngUfea^  and  county  of  Carnarvon^  to  the  intent  that 
they,  or  the  furvivor,  k^c.  fliall,  with  all  convenient  fpeed, 
afier  his  deceafe,  out  of  the  rents  of  his  faid  eftate,  or  by  fell- 
ing and  morcgaging  the  fame,  or  by  all  or  any  the  ways  or 
means  aforefaid,  raife  fuch  fam  as  {hall  be  fufHcient  to  dif- 
charge  the  mcrtgige  of  the  lands  alieady  fettled  on  Mrs.  IVM^ 
as  well  as  all  other  my  juft  debts,  and  after  the  fame  fliall  be 
fo  paid,  he  gives  the  fame  manors,  (5fr.  to  his  natural  fon,  and 
his  heirs  \  one  of  the  truftees  is  dead,  and  the  other  has  re- 
nounced, and  adminiftration,  with  the  will  annexed,  is  fince 
granted  to  Frances  Newton, 

The  plaintiff,  the  natural  fon,  has  brought  his  bill  to  carry 

the  trufts  of  the  will  into  execution,  which  were  decreed  ac- 

fordingly^  and  referred  to  Mader  Bennet  to  take  an  account  of 

the  perfonal  eftate,  and  of  the  teftator's  debts,  and  the  per- 

fonal  eftate  to  be  applied  in  payment  of  the  debts,  in  a  courfe 

of  adnotiniftration  ;  and  if  the  perfonal  eftate  (hould  not  be  fuf- 

ficient,  the  deiiciency  direded  to  be  made  good  out  of  the  real 

eftate  devifed  to  the  truftees,  and   if  the  rents  and  profits  of 

the  real  eftates  were  not  fufiicient,  then  the  faid  eftates  fo  de- 

yifed  to  the  truftees,  or  a  fufficient  part,  (hould  be  fold  to  the 

beft  purchafer  to  be  approved  of  by  the  Mafter,  in  which  fale> 

all  proper  parties  were  to  join,  and  the  money  arifmg  by  fuch 

fale  to  be  applied  to  fatisfy  fuch  of  the  teftator's  debts  as  the 

perfonal  eftate  and  rents  would  not  fatisfy. 

Purfuant   to  feveral  advertifements   for  fale,    Mr.  Andrews 
was  allowed  by  the   Mafter  to  be  the  btft  purchafer  of  the 
jtngUfea  and  Carnarvon  eftates  devifed  to  the  truftees,  at  the 
fum  of  twenty-feven  thoufand  pounds  ;  the  report  was  con- 
firmed, and  the  purchafe  money  paid  into  the   bank,  and  he 
lias  approved  of  the  title,  and  Mr.  Andrews  has  been  let  into 
poflfeffion  of  the  eftates  purchafed,  and  a  draught  of  the  con- 
veyance ha^  been  prepared  by  the  purchafer's  counfel,  with 
covenants  againft  their  own  ads  refpedliveiy,  from  Hill  (he 
mortgagee.  Sir  Edward  Lelghton^  furviving  truftce  in  the  will, 
the  two  truftees  appointed  by  the  decree  in  the  room  of  Sir  Ed- 
ward  Leighton\  from  Mr.  Loyd  the  plaintiff,  and  from   Frances 
Newtony  adminiftratrix,  with  the  will  annexed,  and  with  co- 
Tenants  from  Mrs .  Hefler  IVebby  as  follow,  *'  that  Mr. /////, 
**  and  the  feveral  perfons  abovementioncd,  have,  or  fome  of 
"  them  have,  at  the  fealing  and  delivery  of  ihefe  prefcnts,  full 
f  *  power  and  autl^ority  to  grant  to  the  purchafer  and  his  heirs, 
**  the  eftates  in  ^^glefea  and  Carnarvon y  and  that  the  faid  Sir 
♦•  Edward  Leighton^  (^c,  have  a  right  to  fell  the  fame  to  the 
^  purchafer  and  his  heirs.'* 

Shi 
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Ski  it  made  U  ctvmant  liiiwifiy  far  qmet  injofmewt^  withtut  anj 
inturrupticn  kf  Hill,  C^r.  aud  by  btrfelf^  or  hy  any  of  tbmiy  §r  tf 
any  9tbir  ptrfim  orpirfins  UawfrUy  cLtimhtg^  9r  to  claim  iy^  frem^ 
or  under  tbem^  mr  any  ef  tbem^  or  by,  from^  or  under  the  faii 
Thomas  Loyd,  deceafed^  Pierce  Ti^oydj  father  o/tbe/aidThoau^ 
Loyd,  deceafedy  Pierce  Loyd,  grandfather  of  the  faH  Thomia 
Loyd,  Pierce  Loyd,  great  grandfatlm^  Pierce  Loyd-  great  great^ 
grandfather y  or  any  ofthem^  and  that  freely,  emd  clearly  ettomrated^ 
&CC.  or  by  the  faid  Hefter  Webb,  her  heirs^  &c.  and  from  time  to 
time  to  be  well  and  fttfficiently  faved  harmlefsfrem  all  manner  offer'* 
mer  and  other  gifisy  &c.  and  from  all  other  ejiatesj  titUy  incum^ 
brances^  &c.  made,  &c.  by  Mr.  Samuel  Hill,  ^c.  parties  beret9^ 
or  by  the  faid  Thomas  Loyd,  Pierce  Loyd  hisfather^  ice.  or  any* 
of  them,  or  by  any  other  perfon  or  perfons  lawfully  claiming 
any  eftate,  right,  6fc.  in,  to,  or  out  of  the  premifles,  by,  from» 
or  under,  or  in  truft  for  them,  or  any  of  them,  and  likewtfe 
covenants,  that  the  parties  hereto,  me.  //i7/,  &c.  and  ail  per« 
fons  claiming  from  them  any  eftate  in  the  premifles,  or  fronv 
Thomas  Loyd^  and  {o  on,  to  his  great  great  grandfa^r,  ihal^ 
do  any  further  a£t  for  afluring,  tie. 

Mr.  Weldon  perufed  the  draught^on  the  part  of  the  grantors^ 
and  was  of  opinion,  that  Mrs.  Hejier  Webb  need  not  be  a  partf 
granting,  or  that  Mr.  Hill  (hould  be  faid  to  convey  at  her 
requeft,  but,  at  moft,  only  with  her  privity  and  confent,  nof 
that  (he  (hould  covenant  for  the  title,  or  for  quiet  enjoyment, 
or  for  further  a(rurance,  and  ftruck  tbofe  covenants  out  of  the 
draught. 

•  Mr.  Booth  differed  in  opinion  with  Mr.  ff^eUon^  and  dcclaie4 
the  draught  (hould  be  reftored  as  it  ftood  before. 

The  Mafter  being  attended  on  the  draught  of  the  convey- 
ance,  referred  the  fame  for  the  opinion  of  Mr.  Lane^  who  was 
of  the  fame  opinion  with  Mr.  fFeldon. 

The  Mafter  being  again  attended,  was  of  opinion,  that  the 
covenants  from  Mrs.  JVebb  were  unreafonable,  and  ought  tp 
be  ftruck  out,  and  therein  inferted  a  covenant  againft  her  own  etiie 
0nly ;  and  on  the  17th  of  Augu/l,  1745,  made  his  report,  that 
he  approved  of  the  draught  of  a  conveyance  between  the  parties 
of  the  eftate  in  qusftion,  as  it  now  ftands  altered. 

But  the  purchafer  not  being  content  with  the  Matter's  opi- 
nion, a  cafe  was  prepared  by  his  orders,  and  laid  before  Faza^, 
terley^  who  was  of  opinion,  that  a  court  of  equity  would  not 
compel  Mrs.  Hefier  IVebb  to  enter  into  thefe  covenants,  at 
ihe  is  not  intitled  to  the  deeds  and  writings  relating  to  tbe(e 
eftates. 

.  The  purchafer  took  the  following  exception  to  the  draueht 
of  the  conveyance  as  fettled  b^  the  Mafter.  ^*  Foff 


lA  the  Time  of  Lord  Chancellor  Hardwicke.  267 

^  For  thtt^the  eorenants  contain^  in  the  faid  draught  of 
"  the  convi^ance^  mentioned  in  the  report,  from  Mrs.  Hefinr 
"  ff^ebb^  for  the  trtle,  for  quiet  enjoyment,  and  for  further 
**  aflfurance  on  her  part,  are  ftruck  out  of  the  draught  of  the 
^^  faid  conveyance  ;  whereas  the  purchafer  infifts,  that  the 
**  Mafter  ought  to  have  let  the  faid  covenants  from  Mrs.  fFehb 
*'  have  ftood  in  the  draught,  or  at  lead,  the  purchafer  ought  t§ 
*^  bmn  hoi  fitch  ccviftants  infirud  therein^  as  would  have  indemni* 
"  jki  him  againA  any  latent  incumbrances  made  by  Thomas  Loyd, 
**  or  his  anceftors,  to  the  amount  of  fo  much  money  as  the 
^^  faid  Hejlir  Webb  (hould  receive  a  beneficial  intereft  from,  in 
*^  the  eftate  in  queftion/* 

Mrs,  HefttrWebh  did  not  appear  by  counfel,  as  not  being  a 
party  to  the  fuit* 

The  exception  came  on  to  be  heard  this  day. 

Lord  Chancbllor, 

A  great  number  of  fales  are  dire^ed  by  a  decree  of  this  court 
ijiere  there  ace  no  covenants  at  all. 

It  has  been  {aid  by  the  purchafer's  counfel,  that  Mrs.  Hefler  Where  the 
^M^muft  covenant  againft  all  the  anceftors  of  Thomas  Lhydy  *°^f^?*•'"*" 
becaufe  it  is  a  rule  among  conveyancers,  where  an  eftate  has  ,j,e  ^(on  who 
been  long  in  a  family,  that  the  vendor's  covenant  muft  go  as  bought  the 
far  back  as  the  firft  purchafer  of  the  eftate ;  but  where  the  ^*'  ****"  ^ 
vendor  claims  immediately  under  a  perfon  who  bought  the  Lnt  aoy^ber 
eftate,  there  he  need  not  covenant  any  farther  back,  than  from  l»ck  chan  from 
that  perfon,  becaufe  whoever  buys  this  eftate  has  the  benefit  of  IbJbfer^'bis^**' 
the  covenants  in  the  conveyance  to  the  vendor's  purchafer.  the  benefit  of 

the  covcaantt 
in  the  conTvyaiice  to  thit  perfon  at  the  time  he  ptiiduie^ 

I  never  heard,,  nor  do  I  know  of  any  fuch  rule. 

Where  conveyances  are  to  be  made  by  a  decree  of  this  court,  Cooveyaneet 
the  fettling  them,  to  be  fure,  is  to  be  by  the  like  kind  of  rule  "**^  under  a 
as  men  of  judgment  among  the  conveyancers  would  dired.        ^^^  are  to  bt 

^ctled  by  the 

I  cannot  make  an  order  upon  Mrs.  Hefler  Webb  to  execute  ^f  jJa^TOnt"^ 
any  conveyance  becaufe  ftie  is  no  party  in  the  caufe,  and  there-  among  convey. 
hit  if  it  cannot  be  finally  fettled  to  the  fatisfaflion  of  all  parties,  •'?^*  ^*^*** 
thepurcbafe  muft  be  difcharged,  but  then  the  purchafer  by 
way  of  compcnfation  muft  have  all  bis  <:ofts, 

/  Will  i%nfiipr  the  ^ovwmt  itfilf 

^  Th4' 


268  CASES   Argued  and  Determined 

Of  opinion  that  That  Mrs.  HiftirWihb  (hould  covenant,  all  the  anceftors 
J^m^no^'fur!'  of  her  devifor,  l^c.  (fa  the  words  in  the  conviyana  fittUd  by  the 
ther  back  than  purchafer^s  counfel)^  would  be  carrying  it  too  far,  for  it  would 
^^A^^^^rv  ^^  unreafonablc  to  extend  it  to  the  iirft  purchafer,  where  a 
cUimsiifoffi.  '  family  have  been  for  feveral  generations  in  pofTeflion  of  the 
cicat.  eftate,  for  they  may  have  had  the  benefit  of  the  ftatute  of  limi- 

tations and  other  bars  in  their  favour,  and  therefore  carrying 
it  no  farther  back  than  to  the  petfon  under  whom  Mrs.  Wiehh 
claims  is  fufficient,  and  the  counfel  for  the  purchafer  now  fay 
they  are  contented  with  it. 

It  is  not  a  devife  to  her,  but  to  truftees  for  the  payment 
of  debts,  the  material  part  of  which  is  an  incumbrance  by 
mortgage  on  the  eftate  given  to  her  after  his  debts  are  paid. 

But  it  has  been  infifted  by  the  purchafer's  counfel,  that  it 
enures  to  the  benefit  of  Mrs.  Webby  becaufe  the  trudees  have 
jio  beneficial  intereft  nor  the  mortgagee,  and  confequently 
Mrs.  Webb  the  cejiui  que  truji  has,  and  therefore  the  Matter 
has  gone  fo  far  as  to  be  of  opinion,  that  ihe  ought  to  join  in  the 
conveyance  by  making  her  a  grantor. 

As  (he  is  to  join,  the  cjueftion  will  be,  how  far  fhe  is  to 
covenant \ 

Where  tn  efltte  There  are  undoubtedly  a  great  many  cafes  in  this  court, 
fcW*fbrpaynient where  a  perfon  covenants  no  farther  than  their  own  afts  ;  as 
of  debts,  and  no  where  an  eftate  is  decreed  to  be  fold  for  payment  of  debts,  and 
furpius  remainf,j^Q  furplus  remains,  the  court  will  not  require  the  heir  to  cove- 
covenant  any     nant  any  farther  than  his  own  ads  \  the  fame  rule  as  to  a  devifee. 

farther  than  his 

own  a£ti }  fame  rule  as  to  a  devIfce. 

But  where  the  But  fuppofe  fuch  a  fale  was  decreed,  and  after  fale  a  confi-^ 

furplut  it  confi-  derable  furplus  comes  to  the  heir  at  law  or  devifee,  I  believe 
Smft  coventnt**' ^^^'c  are  feveral  inftances  where  they  have  been  direited  to  co- 

that  neither  be  venant  in  the  cafe  of  the  heir,  that  neither  he,  nor  the  imme- 

nor  his  imme-  ^x^x.z  anceftor  under  whom  he  claims  ;  and  in  the  cafe  of  the 

and  in  the  cafe  devifee,  that  neither  he  nor  his  devifor  have  done  any  ad  to 

of  the  ucvifce,  incumbcr. 

that  neither  lie 

h^vc  done  any  A  good  deal  depends  upon  the  quantum  ;  for  if  the  purchafe 
«a  10  incumber,  money  arifing  from  the  fulc  of  the  Anglffea  and  Carnarvon  eftates 
is  twcntV'feven  thoufand  pounds,  and  Mrs.  JVebb  draws  out 
twenty-five  thoufand  pounds  for  the  exoneration  of  the  mort- 
gage upon  the  cftatc  devifed  to  her,  {he  may  be  faid  to  be  a 
devifee  of  that  eftate. 

But  if  there  are  other  debts  befides  the  mortgage  to  be  paid, 
that  are  a  charge  upon  that  eftate,  then  (he  cannot  properly 
be  laid  to  be  the  devifee  of  the  whole  of  that  eftate,  but  of  fo 
much  as  is  left  after  the  debts  are  paid. 

1  Lord 


in  Che  Time  of  Lord  Chancellor  Hardwicks.  269 

L^rd  Chancellor  propofed  to  refer  it  to  fome  eminent  coil'* 
verancer,  to  confider  whether  the  covenant  required  of  Mrs. 
/yeU  is  an  ufual  covenant,  but  her  counfel  refufing,  made 
the  following  order. 

Let  the  exception  be  allowed,  and  let  the  Mafter  alter  the 
draft  of  the  conveyance  prepared  and  certified' by  him,  by 
inferting  therein  proper  covenants  from  Mrs.  Hejler  IVchh  againft 
hir  own  aSfSy  and  the  a£is  of  Mr  Thomas  Lloyd  her  dcvifor,  as 
to  fo  mugh  as  (he  will  be  benefited  by  the  eftate. 

Gyles  verftis  Wthocks^  Barrow  and  Nutt.  Cafe  92* 

ON  March  the  13th,  1740,  this  caufe,  by  order  of  Lord 
Hardwicke^  ftood  at  the  head  of  the  paper  of  that  day, 
when  he  direded   the  bill  againft  the  defendant  Nutt  to  be 
difmifled'  without  cofts,  and  as  between  the  plaintiffs  and  the 
defendants  IViUocks  and  Barlow^  by  confent  of  the  plaintiff 
GyliSj  prefent  in  court,  on  behalf  of  himfelf  and  the  other 
plaintiffs,  and  by  confent  of  the  defendant  fFilcocks  prefent  in  See  %  Tr.  Atk; 
court,    and  of   Mr.  Hodgjon  of  counfel    with    the  defendant  H»»c*fc»3o* 
Barlow^  all  matters  in  dilference  between  the  faid  parties  in 
this  caufe,  were  by  his  Lordfiiip  referred  to  the  award  and 
determination  of  Mr.  Cay  and  Mr.  Thomas  Stephens^  and  they 
were  to  make  their  award  therein  on  or  before  the  firll  day  of 
Trinity  term  next;  and  in  cafe  they  could  not  agree  therein, 
they  were  to  name  an  umpire,  who  was  to  make  his  umpir- 
age on  or  before  the  firft  day  of  Michaelmas  term  next ;  and 
focb  award  or  umpirage  was  directed  by  his  Lordfhip  to  be 
performed  by  the  faid  parties,  and   to  be  made  an  order  of 
this  court ;  and  no  bill  in   any  court  of  equity  was    to  be 
brought  againft  the  faid  arbitrators,  or  umpire,  and  the  in- 
jundion  was  ordered  to  be  continued  in  the  mean  time. 

Pack  and  others  verfus  Bathurji^  J'^hy  '745*  ^^^^  93* 

THE  bill  was  brought  for  an  account  of  the  pcrfonal 
eftate  of  the  teftator  Edward  Bathurjl^  and  that  ic  might 
be  applied  in  a  courfe  of  adminiftration  towards  payment  of 
the  plaintiffs  creditors,  and  in  cafe  the  fame  fliould  be  in- 
fufScient  for  that  purpofe,  that  an  account  might  be  taken 
of  the  rents  of  the  real  eftate  of  the  teftator,  and  fo  much 
fold  as  might  be  applied  in  fatisfadion  of  the  debts  of  the 
plaintiff's. 

One  point  in  this  caufe  was,  Whether  a  power  to  charge  a  ^'chat^eT^m 
fum  of  money,  viz.  5000/.  on  land  either  by  deed  or  will,  and  of  money  on 

land,  by  deed  or 
vdl,  and  ezecotes  it  by  a  voluntary  deed  ;   the  court  in  favour  of  the  creditors  of  A*  will  confider  tt  ii 
firibBal  aflcti,  and  lay  bold  of  ic  tor  their  benefit. 

which 
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which  had  been  executed  by  a  voiontary  deed  of  the  i6lh  of 
Augufty  17389  ihouid  be  confidered  as  perfonal  afleU}  aad  a 
cafe  was  cited)  where  it  was  (aid  Lord  Talboi  was  of  opinion 
that  it  (hould. 

Mr.  Br&wn  the  King's  coun&I  faid,  that  it  was  a  very  ex- 
traordinary determination  ;  but  Lord  HardwUh  declared  he 
would  lay  hold  of  it  for  the  benefit  of  creditors,  and  ordered 
it  to  be  referred  to  the  Ma&er  to  take  the  accounts  of  .the 
creditors  of  Edwar4  Baiburfi^  and  alfo  of  bis  perfonal  eftate^ 
and  that  the  fame  be  applied  in  payment  of  the  debts  in  a 
courfe  of  adminiftra^ion  ;  and  his  Lordihip  declared,  that 
the  defendants  Lutman  and  Wyat  and  their  wives,  who  claim 
the  benefit  of  4000/.  for  the  wives  by  the  fettlement  of  the 
iather  made  before  marriage,  which  has  been  eftabliflied  by  a 
verdict,  are  not  intitled  to  the  benefit  of  the  fum  of  5000/. 
under  the  truft  of  the  term  created  by  the  deed  of  the  i6th 
of  Augufty  1738,  but  being  made  fubjeA  to  the  tcftator's  ap- 
pointment, ought  now  to  be  confidered  as  part  of  his  perfonal 
eftate. 


Cafe  94*  January  25*  1744*     Ribearings. 

Lord  Chancellor, 


Where  a  plaintiff 
cxaminca  only 
one  wicnefi 


WHERE  the  plaintifF charges  a  h&.  by  his  bill,  which 
is  denied  by  the  defendant's  anfiver,  and  the  plain- 
cfiablifh  a  faA,   tifF  examines   only  one  witnefs   to   eftablifh  it,  though  the 

?oVa^^T"ft^eft"  ^"'^  ^^  *^  ^^""^^  *^'  whcre  there  is  oath  againft  oath,  tbi^ 
vpon'tbit  eru  the  pUintiflF  ihall  not  have  a  decree  for  relief  upon  this  fad, 
4cnce,  as  it  yet  this  court,  as  wcIl  as  courts  of  law,  will  fo  far  lay  flrefs 
fcnrei  to  explain  ^     ^^  ^y^^  evidence  of  a  fingle  witnefs,  as  it  ferves  to  explain 

•HT      %VuBCCa  ■&  .  ^  ^  «  £^ 

circnmibnccs.     any  Collateral  circumltance. 

Cafe  95.  AJhinhurJl  verfus  Janusj  February  3,  1745. 

The  defendant,  rTlHE  bill  was  brought  by  the  plaintiff,  a  mortgagee, 
the  aflfignee  of       ■      agjiinft  the  defendant  to   redeem,  v»rho  had  one  puny 

two  judcnentt*        ^^        ^  »  *       t 

^bichwereprior  ju^^ginent  and  two  prior,  which  he  had  uken  an  affignmenc 
in  point  of  time  of  on  the  fame  eftate,  and  for  an  account  of  the  rents  and 

inortJaKTitin-  P''^'*^*  ^^  ^^  premiflcs  in  queftion,  and  for  an  affignment  of 
titled  to' have    the  t WO  judgments. 

intereft    on    the 

Il^cumu^r^^fim  I'  appeared  in  the  caufethat  the  defendant  had  taken  in  the 
which  he  paid  two  prior  judgments,  by  the  defire  of  the  plaintiff,  who  was 
for  thofe  two     not  able  to  do  it  himfclf. 

jvdgmentt. 

Lo&» 
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Lord  Chancellor, 

The  firft  queftioh  is.  Whether  the  defendant  is  intitled  to 
have  intereft  upon  the  whole  money,  the  accumulated  fum 
which  be  paid  for  the  two  judgments  affigned  to  him  prior 
to  the- plain tiflfs  mortgage. 

The  fircond  queftion  is.  Whether  the  profits  the  defendant 
had  received  upon  all  the  three  judgments  (hould  be  applied 
by  him,  or  only  fuch  profits  as  he  had  received  by  virtue  of 
the  two  prior  judgments  affigncd  to  him  by  Th$mas  Price. 

As  to  the  firft,  I  am  of  opinion  the  defendant  is  intitled  to 
have  ifltcrcft  upgn  the  whole  fum,  principal  and  intereft, 
tboueh  not  upon  the  general  rule,  but  on  the  particular  cir* 
cuoiftances  of  this  cafe. 

The  general  rule  is.  Where  a  man  makes  a  fccurity  on  Where  a  mort- 
mortgage,  and  there  is  an  arrear  of  intereft  thereon,  .if  the  ^*^"kj^*^^ 
incumbrancer  affigns  the  fame,  with  the  concurrence  of  the  currence  of  the 
mortgagor,  the  intereft  paid  to  the  mortgagee  by  the  affignee  mortgagor,  the 
(hall  be  taken  as  principal,  and  carry  intereft  j  but  where  it  |J"J|[*  j^^'^^'J 
is  affigned  without  the  confent  of  the  mortgagor,  the  ai&gnee  the  «irignee  flull 
muft  take  it  only  upon  the  fame  terms  with  the  affignor.  be  taken  at  prin* 

'  °  cipal,  and  carry 

This  general  rule  admits  of  diftindions  upon  particular  wife  if  afligned 
circumftances*  without  the 

mortgagot^s  coo- 
Here  is  an  eftate  to  he  fold  by  virtue  of  a  decree  of  this 
court,  and  the  defendant  is  reported  the  beft  bidder.  From 
chat  time  he  had  as  much  reafon  to  confider  himfelf  the  owner 
of  the  equity  of  redemption,  as  U  he  had  been  a  purchafer 
of  it  upon  articles. 

It  is  the  fame  as  if  being  confirmed  the  beft  bidder  by  au- 
thority of  this  court,  where  all  the  incumbrancers  agree  the 
defendant  (hall  be  purchafer,  and  he  takes  an  af&gnment  of 
sU  incumbrances  by  the  confent  of  parties  intitled  to  the 
cAate,  and  therefore  he  is  a  creditor  for  the  whole  principal 
fum  :  their  confent  is  the  fame  thing  as  if  they  had  been 
made  parties  to  the  affignment ;  this  is  ftrengchened  too  by 
what  is  fworn  in  his  anfwer,  that  he  defircd  the  plaintiff  to 
take  them  in,  but  he  not  being  able  to  do  it,  requcfted  the 
defendant  to  take  them  in. 

If  the  purchafe  had  gone  oflF  on  the  default  of  the  defend- 
ant, I  ftiould  then  have  thought  he  would  not  have  been  inti- 
tled. 

I  am  of  opinion  for  the  plaintiff  on  the  fecond  queftion.' 

Three 


%J2  CASES  Argued  ahd  Determined 

Three  judgments  upon  this  eftate,  though  defendant  wat  t 
'  puny  incumbrancer  upon  one  of  the  judgments,  being  fub- 
fequent  to  the  plaintiff's  mortgage  upon  the  fame  eftate. 

A  judgment  ere-  If  a  prior  judgment  creditor  had  continued  in  poileffion  of 
of7hc*"eSa2c'^ind  ^^^^  c^^te,  he  would  have  been  intided  before  the  mortga- 
prior  to  a  mort-  g^e,  but  he  does  not  continue  in  poffcffion,  for  he  affigns  his 
gagce,  aiTignshiijudgmcnt  to  the  defendant,  and' gives  him  pofieffion,  then  the 
i%ir«"«'plircf.  defendant  may  be  faid  to  receive  the  poffeffion  from  the  dates 
fion  is  from  the  of  the  aifignment  of  that  judgment  only. 

date  of  the  af- 

b«X"rfmi^be  Ind^^J*  >f  he  had  extended  his  own  judgment,  he  would 
has  received  rhall  have  had  a  right  to  have  retained  the  profits  received  upon  his 
bedcduacdout  own  judgment;  but  as  the  cafe   now  ftands,  the  defendant 

^^^'  due"to*  *""ft  ^^^^  a"  allowance  for  the  profits,  therefore  let  the 
him  for  principal.  Mailer  fee  what  is  due  to  the  defendant  for  the  fum  of  260/. 
intereftandcofts.  ijj,  g  ^,  paid  by  him  to  TJ^OTtf J  Pr/V/  on  his  affigning  the 
two  judgments  to  him,  and  for  the  intereft  of  that  fum,  and 
to  compute  intereft  for  150/.  part  thereof  being  the  original 
principal  fum,  after  the  rate  of  5  /.  per  ant.  per  ann.  and  for 
the  remaining  110/.  13/.  91/.  after  the  rate  of  4/.  percent, 
per  ann.  and  take  an  account  of  the  rents  and  profits  of  the 
premiiTes  in  queftion,  which  have  been  received  by  the  de- 
fendant, and  what  (hall  appear  to  have  been  received,  to  be 
deducted  out  of  what  (hall  be  reported  due  to  him  for  fuch 
principal,  intereft  and  cofts  ;  and  on  the  plaintifPs  paying  unto 
the  defendant  what  (hall  be  remaining  due  to  him  for  fuch 
principal,  intereft  and  cofts,  he  is  to  aflign  the  two  judgments^ 
and  deliver  the  poiTcdion  of  the  faid  eftate  to  the  plaintiff*. 


Cafe  96.  Pollexfen  verfus  Moore^  February  5,   1745. 

^u^rchfJb^n^^f.  AT^-  "^^^^^  Moore^  in  his  life- time,  agreed  to  purchafe 
late  ot  the  plain-  J[Va  ^f  the  plaintiff  an  eftate  called  Orchard  \n  Somerfetjhire 
tiff's  for  1200/.  for  1200/.  but  died  before  he  had  paid  the  whole  purchafe- 
tft^ttl''  inoney.  Moore,  by  will,  after  giving  a  legacy  of  800/.  to 
nvbck punbafe  the  defendant  his  fifter,  devifes  the  eftate  purchafed,  and 
money-,  M.  by    ^jj  jjjj  perfonal  eftate,  to  John  Kemp,  and  makes  him  his  exe- 

w.ll,  after  giT-  ■  ,  ^         J  *  ' 

ing  800/.  legacy  CUtOr. 
to  his  fifter,  de- 
vifes the  eftate  purchafed,  and  all  bis  perfonal  eftate,  to  7.  K,  and  makes  him  execotor :  7.  AT.  commiei 
a  ^.'aftavit  of  the  |icrfonil,  and  dies,  and  the  purchafed  eftate  defcends  on  B.  K.  his  fon.     The  coart| 
to  give  the  legatee  a  chance  of  being  paid  her  legacy  out  of  the  v'^r^^'^Jl  «n>ti,  dirr^  the  pUintitif  (• 
take  his  latisradiion  upon  the  purchased  eftate  for  the  remainder  of  the  purcbafe  money. 

Mr.  John  Kemp  commits  a  devaflavit  of  the  perfonal  eftate, 
and  dies,  and  the  purchafed  eftate  defcends  upon  Boyle  Kemp 
his  fon  and  heir  at  law. 

Mr. 
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Mn  PMixfen  brings  his  bill  againft  the  itprerentatiVe  of  the 
real  and  perfonal  eftate  of  Mowrt  and  Ktmf^  to  be  paid  the  re^ 
aiainder  of  the  purchafe  money. 

Mrs.  M»9re  the  filler  and  legatee  of  Thomas  Mo$re  brings  her 
crofs  bill,  and  prays  that  if  the  remainder  of  the  purchafe 
SBOoey  fliould  be  paid  to  Mr.  PolUxfen  out  of  the  perfonal  eftate 
of  Mo&rt  and  JCrni^^  that  (he  may  ftand  in  his  place,  and  be 
confidered  as  having  a  lien  upon  the  purdiafed  eftate  for  heir 
legacy  of  eight  hundred  pounds, 

LoJtl>   CHAKCfiLLOft, 

The  vendor  of  this  eftate  has  to  be  ftire  a  lien  Upon  Ihe  eftate  ^^*^*^  ****  ^ 
be  fold  for  the  remainder  of  ihe  purchafe  money-,  for  from  the  ^r  4  priSdwfe*^ 
cisie  of  the  agreement,7%«ifitfi  AUon  was  a  truftec  as  to  the  mo-  a^  eftate,  th« 
Bcy  for  the  yettdor,  r^ll!.^''^* 

*  cce  SI  CO  tM 

inonty  for  the 
render. 

But  this  equity  will  hot  extend  to  a  third  ptrfon^  but  is  only  g^^  ,i,j^  „i^  j, 
confined  to  the  vendor  and  vendee;  and  if  the  vendor  fhould  confined  merely 
cxhauft  the  perfonal  aflets  of  Moen  znd  Kemp^  thccefendant  ^^^^^'^ 'J"*'**' 
will  not  be  intitled  to  ftand  in  his  place,  and  to  come  upon  the  wiii^notTxtcnd 
pur  chafed  eftate  in  the  pofleffion  of  Kimp's  heir.  toaihirdpefLu, 

But  then  the  heir  of  Krmp  fliatl  not  avail  himfelf  of  the  injuftice 
of  his  &tber^  who  has  wafted  theaftets  of  il/^^r^,  whichflxould 
baVe  been  applied  in  paying  the  defendant's  legacy. 

Therefore  the  eftate  which  has  defcended  from  John  kempi, 
Ihe  executor  of  Moore^  upon  Boyle  Kemp^  comes  to  him  liable 
to  the  fame  equity  as  it  would  have  been  againft  the  father  who 
has  mifapplied  the  perfonal  eftate  ;  and^  ip  order  to  relieve 
Mrs.  Mwrtt^  I  will  dired  PoUexfen  to  take  his  fatii&faAion 
ppon  the  puichafed  eftate^  becaufe  he  has  an  equitable  lien 
both  upon  real  and  perfonal  eftate,  and  will  leave  this  laft 
fund  open,  that  Mrs.  Moore^  who  can  at  moft  be  confidered 
only  as  a  fimple  contra£^  creditor,  may  have  a  (;hanceqf  being 
paid  ^t  of  the  perfonal  ailets« 


VoiVm.  1:  ^'-^ 


2^4  CASES    Argued  and  Determined 


Cafe  97.  HUks    verfus  Hicks^    Novembif  22,  1744. 

A  Tcc  ivrr  dor-  T  T  was  movcd  that  Mr.  John  Apphgath^  the  receiver  of  the 
ing  the  irYa  cy  j[  rcnts  and  protits  of  the  ciUtcs  in  queftion,  may  be  chargccf 
wJw 'i*l'd  no  *  ^^^^>  ^"^  P*y  ^o  ^^'c  plaintiff  iniercft  for  the  furplus  rents  and 
filial ji«',  was  profits,  during  the  time  the  fame  remained  in  his  hands,  and 
d.rL^^ci  to  pUce  which  were  not  placed  out  by  him  at  intereft. 

out  ihc  rur^!ufi 

of   the   rents,  xm         m      i         ,  ....  . 

whrn  the  Cm-.  Mc.  A:>/>Iegath  was  appointed  receiver  in  1729,  upon  the 
(houidamountto  j,t^^  Qf  Feburary  1733,  it  was  ordered  by  the  decree  in  the 
onT'vrrnmcnr' ^^"^"'  '^^^  the  receiver,  during  the  infancy  of  the  plain tffF, 
oroth  r  rccuri-  wbo  had  no  teilamentary  or  other  guardian,  fhould  place  oiit 
t.tra.  having  ne.  ^^^  furplus  of*  fuch  rents  and  profits,  when  the  fame  (hould 
at  inieicft,  ac-  amount  to  a  competent  fum,  with  the  approbation  of  the  Mafter^ 
cordm^ 'oihe  on  government,  or  other  good  fecuritics,  in  the  names  of 
dccrte, -he  court  truftces,  to  be  approved   of  by  the  Mafter,  and^  that  the  fame 

direclcd,  that  he  ^        ,  ,  ?  .  •     '^'^ .         i    •      •«•      i_  r        .       ■ 

ihould  pay  in-     ihould  be  paid  to  the  plamtifi  when  of  age.  ' 

t  SI  eft  at  4.  /.  fcr 

tint,  from  the 

tune  of  ihe  de-  LORD  CHANCELLOR, 


etc,  till    the 
ioUiit  came  of 
age* 


I  am  of  opinion,  that  the  receiver  muft  pay  intereft  at  four 
per  ant.  for  the  furplus,  rents  and  profits  from  the  time  of  the 
decree  in  February  1733,  till  the  infant  came  of  age. 

Bccauf-!  where  there  is  no  teftamentary  guardian,  or  any 
other  appointed,  it  is  the  only  care  the  court  can  take  in  fuch 
•a  cafe,  that  the  moll  may  be  made  of  an  infaiit's  cftatc  during 
his  i]fiinori(y. 

There  have  been  fevcral  excufes  made  for  the  receiver. 

Fit  ft.  That  the  exprefs  direflion  of  the  decree,  is,  that  the 
receiver  rtiall  lay  out  the  furplus  rents,  i^c.  with  the  approha^ 
tim  of  the  Majitr  in  trujiees  names  to  be  approved  of  by  him  ;  and 
therefore,  as  the  Matter  gave  no  dircdlions,  he  could  not  do  it 
0/  himfelf. 

Ir  is  no  excur-;  Hilt  there  is  no  fofcc  in  this  argument,  becaufe  thefe  words 
for  the  re. r IV  r,  j^^  ^j^^  decree  are  merely  of  courfe,  and  the   neceflary  bufinefs 

that  tne  Maimer       r    r^  %    ,\  *       r  r    t  t  .•  .. 

did  not  give  any  ^f  Maltcrs  may  be  fuppoied  to  prevent  them  Irom  attending  to 
direaonrt  ahov.tcvcrv  m  n*Jtc  particular  in  a  decree,  and  it  was  the  duty  of  the 
j*/'*^ '^  J*'"  .^rcctrivvr  to  remind  the  iVIafter,  to  lay  out  the  furplus  rcnts,  as 
the-  M  f^er  to     ofien  as  it  amounted  to  a  competent  fum. 

layout  'he  A-.r- 

piut  renlt  wliw-n  it  amounted  to  a  ccrapctent  fum* 

Another 
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Another  cxcufe  was  ;   that  there  were  large  buildings  and  That  baildinss 
farms  upon  the  eftate,  which  were  in  a  ruinous  condition,  and  J rujnouswndi" 
very  often  tenants  breaking,  and  that  it  was  necefTary  for  the  tion,  and  ceaantt 
receiver  to  keep  the  balance  in  his  hands  for  rebuilding  and  re-  ^^}V^  **'?*^'!l?» 
pairs,  or  for  the  accident  of  empty  farms,  which  muft  coft  a  derive?**  kfcpL* 

good  deal  \n  flicking*  ing  the  balance 

in  h  s  hands,  for 

If  I  (hould  allow,  this  to  be  an  excufc,    it  would  be  attended  f^ppofc^^hg^g^u.^ 
with   very  ill  confequences,  for  then  every  receiver  of  the  rents  cxhauft  the 
and  profits  of  real  eftate  would  pretend  repairs  were  ncceffary  5  ^l»o^e  «««vea 
but  it  is  impoflible  to  fuppofe,  though  tenants  are  very  fond  of  ofth^dbte. 
buildings,  and  repairs,  that  the  receiver  could  in  this  cafe  ex- 
hauft  the  money  received. 

A  third  excufe,  made  for  the  receiver,  or  rather  a  defence  for  Th«ftctiver*t 
him  was,  that  on  the  23d  of  Auguft  1743  (the  infant  coming  f**^»os  theac- 
©f  age  but  two  daysbeforej  the  receiver  fettled  accounts  with  ^"j*  "j'^g^***** 
the  plaintiff,  delivered  up  his  vouchers,  gave  him  copies  of  all  Toucbera to  tlw 
the  accounts  paffed  before  the  Mafter,  d-T^.    that  the  plain  tiff  P'*"***'^^" 
looked  them  over  carefully,  admitted  the  .balance  to  be  right,  and^his  admu?' 
and  received  tUie  fame  without^any  obje<3ion.  ting  the  balance, 

and  receiving  it 
without  objec- 

This  does  not  weigh  with  me  at  all,  for  moft  young  gentle-  tion,  had  no 
men  are  apt  to  pafs  accounts  when  they  come  of  aee,  without  ^*'*!'t»."  ***'• 

...         .^        x^  .  *  1      •    •  A  .      tranfactjon  was 

Jooktng  into  them,  and  are  tempted  to  do  it  in  order  to  get  the  two  days  only 
balance  from  the  receiver  into  their  own  hands.    .  after  he  came  of 

Upon  the  whole  it  is  very  neceflary  for  the  fake  of  the  praC'- 
tice  of  the  court,  with  regard  to  infants,  that  the  receiver  in 
this  cafe,  from  the  time  of  the  decree  in  17339  Ibould,  for  his 
negligence  in  not  putting  out  the  furplus  rents,  pay  intereft  to 
the  time  the  plaintiff  came  of  age. 

His  Lord(hip  direded  the  Maffer  to  enquire  what  fums  of 
money  the  receiver  ought,  or  might  reafonably  have  laid  out 
at  intereft,  for  the  benefit  of  the  eftate,  and  that  for  fuch  fums, 
the  receiver  Ihouid  be  charged  at  the  rate  of  four  ftr  ant. 


StriUey  Ytrtus  Hawkie^  Novemhr  28,  1744.  Cafe  98. 

MR.  Newnbam  moved  for  a  writ  of  affiftance  to  the  flierifF  After  a  writ  of 
of  C9rnwall\  there  had  been  a  writ  of  execution  of  the  decrw^nd^w 
decree  ferved  on  the  defendant,  and  there  had  been  an  attach-  attachment 
fncnt.  ^^'"^^  <>"  ^^ 

drfendanty   the 
f  laintiir  may  hare  an  injunflion  to  the  defendant  to  deliver  poiTeflioni  and  next  t  writ  ot'  aififtaa:e  to  th« 
I9  «ojniiiandiog  him  to  be  aiding  in  putting  the  plaintiff  in  poiTcffion, 

T  2  Lord 


3j(  CASES  Argued  and  Determined 


Lord  CHAifCELLoity 

There  muft  be  an  injundion  to  the  defendant  to 
pofl*effion,  the  decree  being  for  pofleffion,  and  then  a  writ  of 
aififtance  direded  to  the  IberiflF  commanding  him  to  be  aiding 
and  affifting  to  put  the  plaintiiF  in  pofli^ffioA. 

Cafe^*  Hont}WHivtx(\x%  Silwin^  Diumiirij^ 

S    ttt  bond    ^nr^  HIS  caufe  came  before  the  court  upon  exceptions  to  thd 

to*5J*8oo/.*      X      Matter's  report. 

year  to  H.  dur-  ^ 

ing  S,*t  cftMfig  the  office  of  tr  whilft  Ukj  hoAy  hcU  it  in  treft  for  him  ;  H,  put  the  looa 

in  fiiit  {  $.  bringi  t  bill  for  an  injufiAMNi^  and  a  croia  bill  U  brottgbt  by  H,  to  difcover  whether  £.  held 
the  a^ce  in  tmft  for  S,  S,  infifted  in  bis  anfwer  he  was  not  obliged  to  diicoTcr  what  would  fubjctthtol 
to  the  incapacities  of  the  ft? eral  a£h  to  TAcate  a  ieat  in  parUameat  ob  a  mcmber^t  accepting  a  pbee*  B§ 
is  im  9hHgti  f  make  tbt  dijctvtry. 

The  exception  was,  for  that  the  defendants  have  not  fet 
forth  whether  one  Evirfall  did  not  bold  the  office  of 
in  truft  for  the  defendant  Silwin^ 

Mr.  Sdwin  had  given  bond  to  pay  8oa/.  a  year  during  hit 
enjoying  the  office  of  or  whijft  any  body  held  it  ia 

truft  for  him. 

M 

The  bond  was  put  in  fuit  by  H$neyw99d. 

The  bill  was  brought  by  Silivin  for  an  injun£lton,  and  the 
crofs  bill  by  H.  to  difcover  whether  Ever/all  held  the  office  im 
truft  for  Silwin. 

Mr.  Silwin  infifted  in  his  anfwer,  that  he  was  not  obliged 
to  difcover  that  which  would  make  him  liable  to  the  ificapa» 
cities  of  the  12  i^  13  ^.  3.  and  other  a&s  that  vacate  a  feat 
in  parliament  upon  a  member's  accepting  a  place. 

Lord  CHANCELioRy 

The  defendant       The  defendant  has  done  right  in  infifting  upon  this  mattrr 
did  rii^ht  in       \^  )|is  anfwer,  be  could  not  demur  to  it,  becaui«  that  would 

anfwennt,  tor  he ,  ,  ,     .     .  x      e   r\  ■ 

could  nci  have  "^ve  been  atroitung  the  fads  to  be  true. 

demurted  to  this 

tb«  winlSrh^e     ^  ^^^^^  ^^  '^  "^^  obliqed  to  make  the  difeovery. 

been  admitting 

t^^jfij '** *"*"*      It  has  been  objefted,  that  the  plaintiff  in  the  original  bill 
"***•         coming  for  equity,  ought  to  do  equity,  and  difcover  the  office 
is  held  in  truli. 

But 


in  the  Time  of  Lord  ChinedlorHAJiDWicicE.  ^  tjj 

But  I  am  of  opinioii  it  has  no  weight. 

It  has  been  faid  that  Sehuin  might  difcovcr  whether  Everfall  f^^/,JJ*^  ^ 
did  not  bold  in  truft  for  him  during  all  the  laft  parliament,  tni^oTer*^"* 
and  that  this  could  not  affed  his  feat  in  parliament  now.  ther  £.  did  not 

hold  in  trttd  for 
kin  darmg  all  tht  lift  p«rliaxiitnty  ai  it  would  M,fSt6t  hii  feat  mw  j  for  as  E.  is  ftill  is  poflcfBoa  of  tlf^ 
jtecty  tl&t  hottfe  of  Coinwgni  would  bdic?e  £•  a  tniftee  for  S,  aod  declare  hif  it^i  void* 

His  Lordibip  declared  he  ought  not  to  difcovcr  even  this, 
becaufe  if  he  did,  upon  an  application^ to  the  houfe  of  Com- 
mons, they  would  certainly  believe  Everfall^  who  is  ttill  in 
poflleffion  of  the  place,  is  a  truftee  for  SgJwiaf  and  declare  his 
feat  to  be  void. 

Jmu.    Jufy  20,  1745.  Cafe  lOO. 

A  Bill  brought  by  fome  of  the  members  of  a  voluntary 
XjL  fociety  againft  others  of  the  fame  fociety,  to  fettle  and 
adjuft  fome  difputes  between  them  as  to  the  place  where  it  is 
to  be  holden,  and  other  matters. 

They  entered  firft  into  this  fociety  in  1709,  and  have  print-  a  Tolontary  r»- 
Cd  orders  and  rules  for  the  government  of  the  fociety  j  among  wety  entered  into 
the  reft  it  is  to  be  held  weekly  at  one  particular  viaualling  t7on  lo^pt o v .d^ 
houfe ;  upon  the  death  of  the  mafler  of  the  houfe,  the  fte wards  by  a  weekly 
of  the  year  went  away  to  another  houfe,  and  took  the  box,  feTf.  JjJ^£^*?^?°  ^^' 

members  as 

The  intention  was  to  provide  by  a  weekly  fubfcription  of  *°"[J  **«»»"« 
three- pence  apiece  for  thofe  who  (hould  become  neceffitous  "jteir  wStws" 
amongft  them,  the  lame,  blind,  Uc.  and  the  widows,  Vc.      »  m  the  na-' 

ture  onlv  of  a 

Mr.  Attorney  General  objeded  for  want  of  his  being  a  par-  and  not  necefilry 
tjf  as  looking  upon  it  to  be  in  the  nature  of  a  charity.  ^^  ^^T^^^ia 


'    Lo&D  CHANCELIiOR, 

This  is  not  fuch  a  fociety  as  makes  it  neceflary  for  the  At- 
torney General  in  behalf  of  the  Crown,  to  be  a  party,  in  order 
to  fee  the  right  application  of  the  money,  but  is  in  the  na« 
ture  only  of  a  priviite  charity,  and  therefore  the  objeclion  muft 
be  over-ruled. 


General  ihould 
be  a  party. 


T  J  Lawlrf 


278  CASES  Argued  and  Detennined 


Cafe  lOr.  Lawley  verfus  Hooper ^  November  19,  1745. 

The  court  of     HT^  H  E  plamtifF  being  a  younger  fon  of  Sir  Thomas  Lawbf 
opioion  t>ie  J[     dcceafed,  and    incitlcd    to  an  annuity  of  two  hundred 

fc^ireTmidc^  pounds  a  year  for  life,  out  of  the  eftate  of  Sir  Robert  LawUy 
to  a  reUrmpcion;  his  elder  brother,  (for  further  fecuring  of  which,  S\r  Roberty 
and  that  the  an-  being  only  tenant  for  life,  had  likewife  entered  into  a  bond  in 
ought  to  bc*w-  ^^^  penalty  of  2000/.)  having  by  his  indifcretion,  and  when 
conveyed  on  bis  about  21  years  of  age,  involved  himfelf  in  debt,  and  being  a 
^^oriiH  pr^^<^"^r  '"  xht  Fleets  and  (as  he  ftated  by  the  bill)  having  no 
intcreft,  to  b?'  means  of  delivering  hinnfelf  from  a  gaol,  and  the  difficulties  be 
compufcd  f'om  laboured  under,  than  by  difpq/ing  of  the  whole,  or  fome  part 
i7Vfth^^«e  ^^  ^^^  ^^^^  annuity,  he,  by  indenture  dated  the  ift  o^  Jm^ 
of  thedeed,but  1 7^79  f*^ld  to  Rowland  Davenant  one  hundred  and  fifty  pounds 
diieacd,  ifany  a  year,  part  of  the  faid  annuity  of  two  hundred  pounds,  in 
▼anceTfoVthe  confidetation  'of  one  tboufand  and  fifty  pounds :  In  the  deed 
iniurance  of  the  there  was  a  provtfo^  that  if  at  any  time  the  plaintiff  (hould  difire 
plaintiff's  lif^  tg  purchafe  back  the  faid  three-fourth  parts  of  the  faid  yearly 
added  to"the'  ^^^^  ^^  ^^^  hundred  pounds,  and  (hould  give  fix  months  no-. 
1050/.  and  carry  tice  in  writing  to  the  faid  Rowland  Davenant^  his  (xecutors, 
S  per  cent,  mttrr  f^^^  and  fliould,  at  the  expiratioH  of  fuch  notice,  pay  to  the 
fpcAive  timet  of  ^^^d  iStfU/AiW  Z)jz;^ffi2;i/,  his  executors,  (!f^.  one  thou fand  and 
pacing  the  (mdc,  fifty  pounds,  then{(all  arrears  of  the  faid  annuity  being  paid)  thc| 
{2i\d  Rowland  Davenant,  his  executors,  i^c,  would  re-affign  tq 
the  plaintiff,  or  his  aiBgns,  free  from  incumbrances. 

After  this  deed  was  ingrofTed,  and  when  all  parties  were 
met  for  the  execution  of  it,  Rowland  Davenant  infifted  upon  an 
indorfement  being  made  on  the  back  of  the  deed,  and  figned 
by  the  plaintiff ;  that  in  cafe  the  plaintiff  (hould  repurchafe  or 
redeem  the  faid  three-fourth  parts  of  the  faid  annuity  of  two 
hundred  pounds,  the  fame  (hould  be  upon  payment  of  one 
thoufand  and  fifty  pounds,  and  feventy-five  pounds,  and  all 
arrears,  which  indorfement  the  plaintiff  charged  he  confent- 
cd  to,  by  reafon  of  tbt  dijlrejfed  circurrjflances  he  was  in  at  that 
time. 

When  the  pi aii) tiff  executed  the  afHgnment  he  was  in  per-< 
fpA  health,  and  under  the  age  of  22  years. 

Mr.  Rowland  Davenant  received  ^he  three -fourths  of  this' an- 
npity,  being  i^oL  per  ann,  to  the  time  of  his  death,  which 
happened  in  OSlober  1737,  ^"^  ^^^  defendants,  who  are  his  ex-? 
ccMtors,  have  received  ic  ever  fince. 

The  plaintiff  has  now  brought  this  bill  for  an  account  of 
what  was  due  to  the  defendants  as  reprcfentatives  of  Mr.  Da^ 
V(nanf^  for  principal  and   interest  of  the  thpufand  and  fifty 
^  pounds 
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pounds,  and  of  what  defendant  had  paid  for  the  infurance  of 
the  plaintiff's  life,  which,  by  his  bill,  the  plaintiff  fubmitted 
to  allow ;  and  that  upon  payment  of  what  ibould  be  due,  the  de- 
fendants might  re-aflign  the  faid  annuity  to  the  plaintiff,  or  as 
he  fhould  dired,  free  from  incumbrances,  with  all  the  fecuri- 
ties  given  by  Sir  Rabtrt  Lawley^  for  the  due  payment  thereof* 

The  defendants,  who  were  the  executors  of  Mr.  Rowland 
Dauinantj  infifted,  this  was  a  fair  tranfac^ion,  that  it  was  a 
purchafe,  and  not  a  mortg  ge,  and  the  plaintiff  was  not  intitled 
to  re-purchafe,  but  on  the  terms  of  the  deed  and  indorfement  : 
They  infifted  Mr. Rowland Davenant  knew  nothing  of  the  plain- 
tiflPs  being  in  gaol,  till  after  the  purchafe  was  agreed  for,  and 
£aid,  thereafon  of  his  infixing  on  the  indorfement  was,  becaufcno 
nme  was  limited  in  the  deed  for  the  plaintiff  to  repurchafe  the 
famey  which  was  contrary  to  the  ufual  forms  of  fuch  provifoes, 
and  that  it  was  not  worth  his  while  to  lay  out  one  thoufand 
guineas  upon  the  terms  of  being  paid  off  foon  ;  and  they  alio 
kififted,  that  one  thoufand  and  fifty  pounds  was  the  full  mar- 
ket price  for  the  annuity,  efpecially  as  it  was  only  fecured  by 
a  perfoi^l  fecurity,  in  cafe  oif  the  death  of  Sir  Roiirt  Lawley, 

Loud  Chancellor. 

There  has  been  a  long  ftruggle  between  the  equity  of  this  Therourt  hath 
court,  and  perfons  who  have  made  it  their  endeavour  to  find  verypuden  ly 
out  fcbeoies  to  get  exorbitant  intereft,  and  to  evade  the  ftatutcs  down'»n.?gr«c. 
of  ufury:  The  court  very  wifely  hath  never  laid  down  any  raiuie  in  caies 
genera]  rule  beyond  which  it  will  not  go,  left  other  means  ^f  JJ^^nd  whkh 
avoiding  the  equity  of  the  court  (hould  be  found  out  :  There-  t^ey  will  nocg'), 
fore  they  always  determine  upon  the  particular  circumftances  ^or  f»r  *he 
of  each  cafe  ;  and  wherever  they  have  found  the  leaft  tinSure  [',^rJI't^n/^°in, 
of  fraud  in  any  of  thefe  oppreilive  bargains,  relief  hath  always  tcre.'t  ^i 'iid 
been  giv«n.  fi'»«^""'  ^^^T. 

^  irirant  to  av  id 

x\\f  coui'y  oif 

In  this  cafe  there  are  two  queftions  to  be  confidered,  firft,  this  court. 
whether  this  affignment  of  the  firft  ofjum^i-jj?^  i^  ^^  ^^  c^'^- 
fidered  as  an  abfolute  fale,  or  as  a  fecurity,  or  loan. 

Secondly,  whether  there  be  any  ground  to  relieve  againft  it, 
admitting  it  to  Be  a  fale. 

As  to  the  firft,  I  think  (though  there  is  no  occafion  to  de-  A  ftrong  rom. 

.  ..\.i  •  n  /•  1      »  ^  r  I        '^  f  d.iiion  toco»i(«dir 

termme  11}  there  is  a  ftrong  foundation  to  conlider  it  as  a  loan  ji,,^  ;,sai.»-n 
of  money,  and  I  really  believe  in  my  confcience,  that  ninety-  f-r  nvO  o:  thefe 
nine  in  a  hundred  of  thefe  bargains  are  nothine  but  loAns  turn-  ^^''»^^'"s  ^^'^ 
Cd  into  this  Ihapc  to  avoid  toe  Itacutes  of  ulury,  turned  into  :.« 

fh.ipc  to  aV'.ia 

T  4  Here  uiUy. 
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There  ii  link  Hffe  was  an  extravagant  young  man,  who  had  been  twice  ill  * 

tiS^n"the^n,  P"^°">  was  committed   to  the /V/zr  the  ad  of  7«w  1736,  and 

ing  of  the  word  difcharged  the  ffk  of  November  1736 ;  was  again  a  prifoner  the 

tedempiioo  and  ^  ot Mar(h  tjjfi'Ji  and  this  produced  the  bargain  :  the  deed 

InTbe  indorfe-  hears  date  the  iff  of  Jufu  1737,  and  he  is  difcharged  out  of  the 

ment  areufed  Fleet  the  third  ;    The  provifo  in  the  deed  ufes  the  word  nfwt^ 

proroifcuouAy,  .^yj    but  there  is  very  little  difference  in  reality  between  the 

wh»ch  (hews  the>'.'  /  .  /  e     \ 

parties  thtm-  meaning  of  the  word  redemption  and  repurchafe  ;  one  of  the 
fcives  conadcrc4  wltneflcs  (SparrtiWy  the  defendants  folicitor)  ufes  the  word  Pc^ 
Tcdamr^"'^  demption  ;  and  I  take  the  word  purchafe,  ufcd  in  all  the  other 
depofuions,  to  be  only  a  cant  word,  meaning  a  fale  or  mort* 
gage ;  and  the  indorfement  on  the  back  of  the  deed  ufes  the 
words  repurchafe  and  redemption  promifcuoufly,  which  plain-* 
ly  fhews  that  it  was  confidercd  by  all  parties  as  a  power  to  re* 
deem. 

There  heiag  00  But  it  is  objeded,  that  this  is  not  to  be  confidered  as  t 
covenant  to  re-  mortgage,  becaufe  there  is  no  covenant  in  the  deed  to  repajf 
SJL'n^3it  the  woney  ;  but  that  objediott  is  not  well  founded,  for  it  \% 
left  a  fnortgagei  i^ot  neceffary  ;  all  ff^^IJb  mortgages  are  without  this  covenant^ 
^%***oft?o^-    *^^  ^^  ^^  ^^^  copyhold  mortgages.  0 

hold  mortgai^'esj  r\  * 

jiave  not tj^K  Another  objection  which  has  been  made,  was,  that  a  niait 

eovcbaat.  njuft  be  out  Of  his  fe^fes  to  lend  his  money  upon  annuities  for 

a  life,  which  may  drop  the  next  day,  and  fpealcing  abftrafted- 
Jy,  and  merely  on  the  nature  of  aniiqities  for  life,  there  feems 
to  be  weight  in  this  obje^ion  :  3ut  every  body  knows  that 
this  cafualty  of  lofmg  the  principal,  is  fecured,  by  infuriog  the 
life  upon  which  the  annuity  deoends, 

3ut  it  is  faid  that  every  life  cannot  be  infured  ;  ifideed,  the 
infurance  o(fices  will  require  different  terms,  according  to  the 
life,  but  ftill  they  may  be  infured,  aad  it  is  admired  tha( 
this  life  w^s  a  good  ppe, 

but  there  are  two  circqmftanoes  more,  which  (hews  tba^ 
this  was  intended  and  underftood  asafecurity:  When  the  par-* 
tics  met  to  have  the  deed  executed,  it  was  ohjedled  by  the 
lender,  to  the  terms  of  the  condition  topurchafe  back,  that  it 
was  made  to  be  at  anytime,  ^nd  he  faid  it  was^ufual  to  teftraia 
it  to  a  certain  period  of  time. 

What  does  this  import?    It  Is  plainly  the  language  of  ^ 

lender  of  a  fum  of  money  :    Another  circunift,»ncc  is,  that 

he   infiflcd    upon   the  payment  of  feventy-fiye  pounds  more, 

-*  and  would  have  fix  months  notice  j  the  confequenceof  this  was, 

that  he  would  have  this  time  to  find  out  another  hand  to  take 
his  money,  and  would  haveintercit  for  his  money  during  thofc 
Sx  months,  but  upon  paytpcnt  of  feventy-fiye  pounds  more 

he 
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lie  ttiighc  redeem^  which  was  the  fame,  as  faying,  you  (hall 
gire  me  fix  months  notice^  or  pay  me  fix  months  of  the 
aMiiiity.  * 

Therefore,  upon  all  the  circumftances,  1  think  this  was,  and  ^^'^/^arJwh 
it  to  be  taken  as  a  loan  of  money,  turned  into  this  fhape  only  thrd^ifcrcnce' 
Co  avoid  the  ftatute  of  ufury  *,  but  I  do  not  think  I  am  under  in  the  value  of 
any  abiblute  neceflity  to  determine  this  point,  for   1  am  of  «"","'^",f«r 
opinion,  that  this  is  fuch  an  agreement  as  this  court  ought  not  that  of  another, 
to  fuScr  to  ftand,  taking  it  as  an  abfolute  fale«  ^*  ^^n  intireiy 

ca'.fcd    by  the 
^lers  10  thcie  annuities. 

An  objeSion  was  made,  that  great  inconvenience  would  Thr  variatton  of 
follow  from  fuch  a  determination  as  this,  becaufe  it  would  ^*»«  fc»«n»  was 
oblige  all  annuitants  of  this  kind  to  fell  abfolutcly  ;  but  I  think  oF  the  pUnUft''* 
no  inconvenience  of  this  fore  will  infue,  it  will  rather  hinder  (!>A'ers,  ana  f« 
fuch  annuiunts  from  felling  at  all ;  and  I  believe  in  my  con-  ["^'th^tlST^ 
(cience,  that  the  difference  which  is  now  made  between  the  agieeinsnt  ov^^ht 
value  of  annuities  for  one's  own  life,  and  that  of  another,  has  ^'*  ^  ^^^h  ^ 

been  entirely  caufed  by  the  dealers  in  thefe  annuities,  *^^*' 

ft 
But  confider  the  circumffances  of  this  cafe,  fuppofing  it  a  fale, 

there  was  no  pretence  for  the  addit4on  of  75  /.  this  was  not  an 
intereft  which  was  growing  better,  on  the  contrary,  every  year 
the  plaintiff  lived  it  was  growing  worfe  ;  and  yet  he  is  made 
to  agree  to  pay  75  /.  more  for  the  repurchafe,  as  if  the  annuity 
was  worth  more  after  three  years  of  his  life  was  fpent,  than 
it  was  at  the  time  of  the  purchafe  :  The  plaintiff  was  then  a 
prifoner  in  the  fUetj  and  in  diftrefs,  and  was  forced  to  fubmit 
to  thefe  terms,  he  could  not  then  oppofe  them,  and  therefore  I 
confider  the  variation  of  the  terms  of  the  agreement  as  taking  ad- 
Vantage  of  his  diflrefs,  a  variation  for  which  there  was  no 
pretence,  and  a  moft  unreafonable  thing  :  If  then,  this  wa^ 
ttnreafonable,  it  infe£ls  the  whole  cafe,  and  the  relief  muft  be 
by  fetttng  afide  the  whole  agreement. 

Xherefora  I  declare,  that,  under  the  circumftances  of  thld 
tale,  the  plaintiff  is  intitled  to  a  redemption  of  the  fum  of  one 
hundred  and  fifty  pounds  a  year,  part  of  the  annuity  of  two 
hundred  pounds,  affigned  to  the  defendant's  teftator  the  firft  of 
Jtme  1737,  and  that  it  ought  to  be  reconveycd  to  him  upon 
the  payment  of  the  fum  of  1050/.  with  legal  intereft  for  the 
fame ;  and  let  it  be  referred  to  the  Mafter  to  compute  in* 
tereft  upon  the  faid  fum,  at  the  rate  of  5  pir  cent,  from  the 
Jirft  of  Junf,  1737,  and  let  him  inquire  whether  any  thing 
hath  been  paid  by  the  teftator  in  his  life-time,  or  by  the  de* 
fendants  fince  his  dcccafe,  for  the  infurance  of  the  plaintjft'*s 
life  I  and  let  what  (hall  appear  to  have  been,  or  that  ihali  be 
^eafvnably  fo  paid,  be  added  ^o  the  principal  fum  of  one  thou- 
*&nd  and  fifty  pounds,  and  carry  inttreft  at  the  fame  rate  from 
tl^  refpcdiy^  times  of  paying  and  advancing  the  fame  j  let  him 

alfo  — 
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alfo  take  an  account  of  all  fums  of  aM>ne7  received  by  the  de*' 
fendants  teftator  in  his   life-time,  and  the  defendants  fince  bit. 
deceafe,  upon  ifccount  of  the  faid  annual  fums  of  one  bundled 
and  fifty  pounds  ;  and  let  what  (ball  be  fo  found  to  have  beea 
received  be  applied,  in  the  firft  place,  in  payment  of  the  in- 
tereft  of  the  faid  fum  of  one  thoufand  and  fifty  pounds,  and 
afterwards  in  finking  the  principal ;  and  if  it  (ball  appear  that 
the  defendants  are  over  paid,  then  they  are  to  repay  and*refund9. 
and  the  defendants  are  to  reconvey  the  faid  annual  fum,  or  an-» 
nuity  of  one  hundred   and  fifty  pounds,  free  from  all   incum- 
brances, by  the  defendants  or  their  teftator,  in  fix  months  after 
the  Mafter  (ball  have  made  his  report,  and  at  fuch  time  as  the 
Mafter  (hall  appoint,  and  deliver  upjill  deeds,  Vc.  and  in  de- 
fault of  payment  by  the  piaintiflF,  his  bill  to  be  difmiiled  with 
cofis. 

The  ewirt  will  ^,  s.  It  was  Urged  for  the  defendants,  that  they  ought  to 
tSif^^oont  ^^  allowed  for  the  infurance  of  the  plaintiff's  life,  though  iC 
•r'  infarance,  was  not  a£lually  infured ;  but  Lord  Chancellor  would  not  allow 
«iiie(t  theiue     \^  .  ^^^  ^^fg  ^[f^  ji^  decreed  this  redemption  as  above,  with- 

be  aaually  ^        a« 

iofttTca.  outcofts. 

Cafe  I02,  Sheffield  verfus  Lord  Orrirj  and$tbirs^  Decimher  4,  1745. 

Lord  Chancellor, 

J,  lateD.  ofB,  T  N  this  Cafe  the  end  of  the  bill  is,  to  have  benefit  of  a  truft 

l^^\rno\t\l\  4-  ^""^^^^^  ^y  '**^  ^^^'  °^  5^^*"  Duke  of  Buckinghamjbire^  relat- 
In^tV  fon  nor '  »ng  ^o  Buckingham- h^ufi^  the  pidures,  ftatues,  and  other  parts 
daughter  of  mine  his  pcrfonal  eftate  \  and  alfo  for  the  rents  and  profits  of  cer- 
ihauiiyetoieafe^j^in^ftates  callcd  PiW/V(?,  rcccivcd  fince  the  death  of  Duke 

at  any  time  tne     _  .  . 

blemig  of  any    Edmund. 

child  behind 

them,  in  fuch  ca&  of  their  dying  thus  withont  leaving  any  iiroe  behind  them,  I  will  and  direft  that 
Charki  Herbert,  and  his  iflue,  ihall  have  all  my  eftjiu.  The  limitation  over  to  Charles  Herbert^  mw$ 
^llcffield,  is  not  too  remote,  hut  warranted  by  ruin  of  law. 

The  whole  depends  upon  the  conftru£lion  of  the  will  of 
Duke  J^hn^  and  two  general  queftions  arife  thereon. 

Firft,  Whether  the  whole  of  Buckingham- houfi^  or  any  part 
thereof,  is  freehold  I  For,  if  fo,  it  is  admitted  it  belongs  to 
the  plaintiff. 

The  fecond  general  queftion  is,  fuppofing  the  whole,  or  any 
part  thereof,  to  be  leafchold,  whether  by  virtue  of  the  limitation 
in  the  will  of  Dyxk.^John^  it  did,  on  the  death  of  Duke  Edmund^ 
go  over  to  Mr.  Sheffield. 

I  put 
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I  put  the  coanfel  upon  arguing  this  point  firft,  to  prevent 
cxpence  and  vexation  ;  for,  if  this  houfe  is  well  limited  to  Mr, 
StifisUf  whether  it  is  freehold  or  leafehold,  then  all  queftions, 
whether  in  refped  to  its  being  freehold  or  leafehold   are  un- 
necefiary. 

The  claafes  in  the  will  on  which  this  queftion  immediately 
depen^,  are  the  claufes  marked  N^.  2,  4,  and  9.    as  to  the* 
daufes  N^  8  and  14,  thefe  are  only  made  ufe  of  for  argument 
and  explanation,  or  taken  up  by  way  of  objedion  :  The  claufes 
are  as  follows : 

Sic&9id  clzufc.  **  In  the  iirft  place  my  will  and  meaning  is> 
**  that  my  dear  wife  (hall  have,  during  her  life,  my  new  built 
*'  boufe  in  St.  Jami$*s  Parky  with  the  two  wings  adjoining, 
**  and  all  the  ftables,  garden,  courts  and  green houfes  thereunto 
^^  belonging,  with  all  my  oil  and  water- coloured  pictures  and 
**  ttatues  therein,  except  what  I  (hall  particularly  mention 
**  and  give  away  otherwife,  either  now  or  hereafter ;  but  £ 
**  give  all  thefe  things  and  this  houfe  alfo  before  mentioned  for 
*•  her  life,  upon  ibis  exprefs  condition  only,  that  if  my /aid  wift  jhaU 
**  marry  again^  thin  my  will  and  meaning  isy  that  my  /aid  houfi 
•*  with  thifaid  two  wings  before  mentioned,  figures  and  Jlatues^ 
^^  Jhall  go  forthwith  to  my  eldefl  fon  and  his  tjfue,  and  if  all  his 
**  \S\xt  male  (hill  die,  then  to  my  eldeft  daughter  and  her 
•*  iffuc  5  and  if  I  leave  no  lawful  ifTuc,  then  to  a  certain  youth 
"  called  Charles  Herbert,  now  under  the  tuition  of  Monfieur 
**  Brezy  ztUtrechty  and  if  hefhould  die  without  iflue,   then  co 

my  two  natural  daughters  Sophia  and  Charlotte,  now  at  fchool 

in  Chilfea. 

The  fourth  claufe.  **  In  the  next  place  my  will  is,  that 
*^  my  eldeft  fon  and  his  iflue,  and  if  he  leave  none,  my  eldeft 
*^  daughter  and  her  ifTue  (hati  after  my  death  have  all  my  whole 
**  eftate  real  and  perfonal,  except  ftill  what  I  have  given  thus 
*^  to  my  dear  wife,  and  (hall  give  by  other  diipofltions  to  her, 
*^  or  to  any  other  ufes,  or  to  my  natural  children. 

The  ninth  claufe.  "  If  I  (hould  be  fo  unhappy  as  that  no 
•*  legitimate  fon  nor  daughter  of  mine  (hall  live  to  leave  at 
^*  any  time  the  blefling  of  any  child  behind  them,  in  fuch  cafe 
^'  of  their  dying  thus  without  leaving  any  iflue  behind  them, 
"  I  will  and  d!re<£t  that  the  before- mentioned  Charles  Herbert 
*'  and  his  iflTue  (hall  have  all  my  eftate  both  real  and  perlonal, 
*'  juft  in  the  fame  manner  and  with  the  fame  reftridtions  and 
^'  exceptions  as  to  my  wife. 

The  principal  queftions  which  arife  under  this  general  head 
are  thefe  three. 

Firjl,  Whether  by  the  fecond  claufe  the  houfe,  piAures,  and 
ftatue  s,  are  abfolutely  devifed  in  all  events  to  Duke  Edmund, 
fo  as  to  receive  no  rcftri^lio^  or  alteration  from  the  fcveral  other 
claufes  in  the  will. 

^ecii^u^). 


c< 
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S(cofiJl)'j  Whether  the  houfe,  pictures  and  ftatues,  mentioned 
in  the  fecond  daufe,  are  comprifed  in  the  4th  and  9th  claufes, 
or  pot. 

Thirdly^  Suppofing  they  are  comprifed  in  the  4th  and  oth 
cUufcS)  whether  the  limitation  therein  contained  to  Mr.  Smf^ 
fiild  is  warranted  by  the  rules  of  law,  or  is  too  remote  f     ^ 

B.  ^i&stHat        As  to  the  firft,  It  was  infifted  for  the  defendants,  (hat  tbh 

his  wife  A»il  }$  ^  devife  to  the  Dutchefs  during  ber  widowhood,  and  the  li« 

hf/new  bttilt   ^  mitation  to  Duke  Edmund  was  to  take  place  either  on  the  mar<* 

Kufe  in  Su  liage,  or  death,  of  the  Dutchefs  ;  and  if  it  be  allowed  this  is  an 

^^&^^htxt  •ft^^^g'vc"  ^o  the  Dutchefs  during  her  widowhood,  it  is  a  vcfted 

voto'belonsing,  (remainder  in  Duke  Edmund^  and  the  limitation  to  CbarUs  Her^ 

but  00  tbit  itrt  is  too  remote :  On  the  other  (ide  it  was  infifted,   that  this 

^'^ihaHf  &e  c'*"^^  ">***  ^  conftrued  according  to  the  words,  and   that  no 

ihaii  mtfry  eftate  it  vefted  in  Duke  Edmund  but  on  the  contingency  of  the 

again,  then  Dutchefs'i  marriase. 

that  the  hoore»  •» 

Iwtbwitb  to  bit  I  am  of  opinion  that  opon  the  whole  will  the  limitation  to 
tUeftfin  and  his  Duke  Edmund  was  but  a  contingent  remainder,  and  to  take 
WtUiuTmaic  cffcSonly  on  the  Dutchefs^s  marrying  again  ;  the  words  arQ 
Iball  die,  then  to  upoo  this  exprefs  Condition  only,  that  if  my  faid  wife  ibould 
bisciaeft  ^tts^*  at  any  time  marry  again,  then  my  will  and  meaning  is,  that 
X^l^b^^i  niy  h\i  houfe,{sr<.  fliaU  go  forthwith  to  my  eldcft  fon  and 

I  leave  no  lawful  bis  iflue* 
HToe,  ro  CharUi 

u^%\i^<^t  I  admit  the  authorities  cited  for  the  defendants  to  be  as  they 
iffbe,  then  to»  are  dated,  but  I  do  not  fee  that  any  conclufive  argument  can 
&c,  TbituMot  Y^  drawn  from  thence  to  influence  the  prcfent  queftion. 

tf  ^fejtta  rematn*  '  * 

Jer  tM  tbi  eldeji 

J$9,bui4  coMttm'  The  firft  cafe  was  Jones  yer(us  ff^eftcombiy  Eq.  Caf.  Abr.  345. 
/'*' *Jf' *"^  "  that  cafe  was  thus  5  A.  poiTefied  of  a  long  term  for  years  devifcd 
vife^ tbl'tefla*  '^  ^^  ^^^  ^^^^  f^r  for  life,  and  after  her  death  to  the  child  that 
tt  marrying  fbc  was  enifent  with,  and  if  fuch  child  died  before  it  was  ai, 
^^•*  then  he  devifed  one  third  of  the* term  to  the  wife,  her  execu- 

tors, £5^^.  the  wife  was  not  eniient,  and  the  queftion  in  the 
caufe,  fo  far  as  it  relates  to  the  prefent  point,  was,  as  the 
contingency  upon  which  the  devife  to  her  was  to  take  place 
never  happened,  whether  the  devife  to  the  wife  of  the  third 
part  was  good.  Lord  Harcourt  delivered  his  opinion,  that  the 
devife  was  good  ;  the  ground  of  his  opinion  was,  that  the 
words  (hould  be  conftrued,  as  if  they  had  been,  if  fuch  child 
fail  before  it  was  2i. 

Fonereauv^v(w%  Fonereau^  before  Lord  Hardwuke^  Eajier  term 
^74S«  {vide pojUa,)  This  cafe  was  determined  nearly  upon  the 
fame  reafoo,  but  the  penning  of  that  wtll  was  fo  very  parti** 
cular,  that  no  precedent  can  be  drawn  from  thence. 

Brown  verfus  Cutler^  Raymond  ^zy,  and  in  Shower^  and  in  3 
Lev,  125.  under  the  name  of  Luxford  verfus  Cheeky  the  cafe  waia 

this  : 
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was  this :  Jdm  Church  being  feifed  in  fee,  h^ing  four  fbns, 

Humpbryy  Kibiri^  Anthony^  and  John^  made  his  will,  and  there*- 

by  devifed  his  eftate  to  bis  wife  for  life,  if  (he  do  not  marry 

again,  but  if  (be  do,  tbeo  that  his  fon  Humphry  (hould  pre- 

fendy  after  his  mother's  marriage  enter  and  enjoy  the  premifTes 

to  him  and  the  heirs  male  of  his  body,  remainder  to  teftator's 

other  fons  in  like  manner  with  remainders  over ;  the  teftator 

died,  *the  wife  enters,  and  dies  without   being  married,  th« 

plaintiff  claimed  as  the  right  heir  of  the  teftator,  being  his 

grandaughter  J  the  defendant  claimed  as  heir  male  of  the  body 

of  the  tmator  :  The  queftion  was,  whether,  as  the  wife  never 

married,  a  good  eftate-tail  was  created  by  the  will :  the  court 

beU  it  was  a  good  intail,  for  that  by  the  whole  fcope  of  the 

will  it  appeared  that  the  teftator  intended  an  intail,  and  rather 

than  the  intent  of  the  teftator  (hould  be  defeated,  the  court 

coDftriied  the  words  in  fuch  a  manner  as  to  make  it  an  intaiK 

Thas  it  is  reported  in  Levinx ;   and  Raymond  feems  to  bare  re-* 

ported  his  own  argument,  rather  than  that  of  the  court :  This 

is  the  ftrongeft  cafe  cited,  but  differs  materially  from  the  pre«> 

feiit.     The  penning  is  different ;  there  after  the  devife  are 

added  thefe  words,  if  Jhe  do  not  marry  again^  which  reflrain 

the  original  limitation,  and  are  the  fame  as  if  they  had  been 

to  the  wife  for  life,  if  fhe  fo  long  continue  a  widow.     There 

are  ao  fuch  words  in  the  cafe  at  bar  in  the  original  limitation  1 

but  I  do  not  lay  much  weight  on  this^     The  cafes  appear  to 

rae  to  difier  in  fubftance ;  there  were  no  words  in  that  will 

which  could  fubftantiate  the  teftator's  intent  without  conftru«> 

ing  it  an  e(late-tail,  otherwife  the  teftator's  intent  would  have 

brni  manifeftly  defeated  :  The  court  therefore  was  conftrained 

by  ncceffity  to  make  fuch  a  conftrudtion  as  would  fatisfy  the 

teftator's  intent  j  for  this  is  the  very  reafon  given  by  Mr.  Jufticc 

Levin%:  In  the  prefent  cafe  there  is  no  fuch  neceffity  for  fuch 

a  conftrudion,  for  the  fubfequent  words  are  fufficient  to  ex- 

prefs  his  meaning ;  that  after  Duke  Edmund's  death  without 

leaving  children,  it  (hould  gb  to  Mr.  Shefflild\  and  the  intent 

of  the  Duke  is  more  efiedually  anfwercd  by  this  conftru^iion 

than  any  other. 

A  general  rule  was  laid  down  by  the  counfel  for  the  defend- 
ants, that  where  a  teftator  gives  a  particular  eftate  to  a  perfon, 
and  after  gives  the  remainder  over  upon  a  contingency^  which 
contingency  is  to  determine  that  eftate  fooncr  than  the  eftate 
Would  otherwife  be  determined,  though  the  contingency  does 
not  happen,  yet  the  limitation  over  fliall  be  good  after  the  de* 
termination  of  the  firft  eftate. 

I  know  of  no  fuch  rule,  for  the  cafes  which  can  be  put,  •^-  devifed  hit 
depend  upon  particular  words  and  the   intent  of  the   party  ;  f^  taV^r^m/n- 
But  there  is  an  exprefs  authority  (hat  there  is  no  fuch  rule,  der lu k  fur lin 

•    on  condition  be 

chained  hit  name  to  Sfrcaa,  tod  if  he  did  not|  gave  it  over  to  />.    The  fon  died  without  iffoe,  B,  pet 

formed  the  condiii-n,  and  died  }  the  Judges  $j  the  Ktng't  Bench  were  p/c/fimiin,  and  copfirmed  by  the  H»u 

^httds,  ik0i  9»  tht  de0tb  rf  B.  thtrmditidtr' mot 999k  90  ejist^,  kn  it  m^em  fa  the  ffeir  me iatv  ef  4.         * 

At 
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Mhkrfi  verftis  Litton;  this  was  heard  on  the  nth  of  Marebi 
17299  in  the  houfe  of  Lords.  The  cafe  was  this  :  The  tefta- 
tor  devifed  an  eftate  to  his  fon  in  tail,  remainder  to  Btningfidd 
for  life,  upon  condition  that  he  fhouid  change  his  name  to 
Stroud^  and  if  he  did  not,  he  declared  the  devife  to  be  void  ; 
and  gave  it  over  to  George  Darnelly^  with  divers  remainders 
over  ;  the  fon  died  without  iflue,  BeningfiiU  performed  the  con- 
dition, and  took  the  name  of  Stroud^  and  died ;  the  queftion 
was,  whether  the  eftate  upon  the  death  of  Stroud  Beningfield 
went  over  to  the  remainder-man,  or  belonged  to  the  heir  at 
law.  This  caufe  was  firft  heard  in  1727,  when  this  court  di- 
reded  a  cafe  to  be  made  for  the  opinion  of  the  judges,  whether 
the  remainder* man  was  intitled,  which  turned  on  this  queftion, 
if  upon  the  determination  of  the  eftate  in  Stroud  BeningfiiU^  hj 
bis  deaths  and  not  by  his  non-performance  of  the  condition, 
the  remainder-man  fhouid  take  any  eftate  ;  after  feveral  argu* 
ments  all  the  judges  of  the  court  of  King's  Bench  were  of  opi- 
nion that  the  remainder* man  ftiould  take  no  eftate,  and  their 
opinion  was  confirmed  by  the  houfe  of  Lords,  fo  that  this 
feems  an  exprefs  authority  there  is  no  fuch  general  rule  of  lavr 
as  was  laid  down  by  the  counfcK 

The  next  queftion  is,  whether  the  particulars  devifed  by  the 
fecond  claufe  are  comprifed  in  the  fourth  and  ninth  claufes. 

I  am  of  opinion  that  the  general  remainder  after  the  Duchefs's 
life  does  fall  within  the  fourth  and  ninth  claufes. 

B,  ij  the  4th  But  it  has  been  firft  objcded  that  the  fourth  claufe  is  refiduary, 

fil^^^hn^m'*"  and  exprefsiy  excepts  and  takes  out  the  particular  things  devifed 
cideft  fun  and  bit  by  ihc  fecond  claul'e,  and  not  the  eftate,  and  intereft  only  in 
iffue,  &c,  fluU    thofe  things. 

after  my  death 

hjveaiimy  X  think  this  is  contrary  to  the  words,  for  the  will  in  this 

^^tfoMl!  claufe  mentions  all  his  whole  real  and  perfonal  ejlate^  and  I  think 
except  ftiH  what  the  exception  takes  out  of  it  only  the  intereft  given  to  the 
I  hare  given  to  Dytchcfs,  and  not  the  things  themfelves  j  and  this  is  fupported 
Srir^reby        by  IVbeeler's  cafe,  and  many  others. 

other  difpoficions 

xo\itr,(^c.^be  j^^^^^  j^  ^^^  objcftcd,  thcrc  is  a  different  difpofition  in  the 
'^tofa>is\e/i-  fourth  claufe  from  that  in  the  fecond,  the  eftates  in  the  fecond, 
^ary  drvife  only  being  limited  to  Duke  Edmund  and  his  iflue  male,  and  by  the 
l^al'^'^/ZTd  fourth  to  Duke  Edmund  and  his  iflue  generally  :  I  admit  there 
mttbethingt  is  a  difference,  but  that  feems  a  miltake  in  the  fecond  claufe, 
thimjdvts,  and  is  fct  right  by  the  fourth  claufe,  by  making  the  eftate  and 

houfe  go  together. 

If  thcfc  particulars  are  comprifed  in  the  fourth  claufe,  they 
are  ftill  more  clearly  comprifed  in  the  ninth  ;  the  words  in  this 
claufe  are  not  only  very  general,  all  my  eJlaUs  real  and  perfonal^  ' 
but  in  the  ninth  claufe  the  fubfequent  words  are  more  particu- 
larly adapted  to  fbcw,  that  the  eftaic  and  iAUreft  only  were 

fared 
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faved  to  the  wife,  and  not  the  fubjeAs  or  things  themfelves ; 
the  words  are  With  the  fame  exceptions  as  to  my  wife,  and  the 
word  riftri^fions  points  out  exprefsly  a  limited  intereft^  l^ut 
there  are  fome  objefiions  which  have  been  taken. 

Firft,  It  has  been  objetSed,  that  the  eighth  claufe  is  co- 
extenfive  with  the  ninth,  ancf  confequendy  if  the  houfe  is 
comprifed  in  the  ninth,  it  muft  be  in  the  eighth,  for  it  is  that 
all  things  comprifed  in  the  eighth  claufe  are  direded  to  be  fold^ 
and  confequently  the  houfe,  pictures  and  ftatues  muft  be  fold 
contrary  to  the  Duke's  manifeft  intent. 

This  is  clearly  otherwife,  for  by  the  eighth  claufe  the  truftees  The  direains 
are  not  direded  to  fell,  but  to  difpofe  of  all  his  real  and  per- ^^!?  ^^"^^  <<> . 
fonal  eftate,  and  therefore  the  word  dsfpofi  does  not  import  to  ,^j^ J  * 'fo„'][l 
ielly  but  to  manage  lo  the  beft  advantage  for  the  family  ;  andeftate,  doesnoc 
flic  fubfequent  words  which  dire£^  to  buy  land  are  coniined  to  JJJJP^^*  1^^ 
money,  and  cannot  extend  to  the  houfe,  (latues  or  piflures  :  it  to  theb^Mi. 
And  the  general  diredlion  to  fell  is  conftrained  in  the  fmrtimib  ^^otM^fiuthm 
claufe.  Z^^^^ 

The  third  queftion  is.  That  fuppoiing  the  particulars  de- 
vifed  by  the  fecond  claufe  are  comprifed  in  the  fourth  and 
ninth  claufes,  whether  the  limitations  over  are  warranted  by 
the  rules  of  law  concerning  the  limitation  of  terms,  or  whether 
they  are  not  Coo  remote. 

This  feems  the  plaineft  point  of  all,  and  falls  within  the  dif- 
ttnSions  of  the  cafes  on  this  head  ;  the  words  arc  thefe.  If  I 
/bottU  hijo  unhappy  as  that  no  legitimate  /on ^  i^c.  (vide  the  words). 

It  is  clear  and  certain,  that  no  limitation  over  of  a  perfonal  if  thelimitatioA 
thing  can  be  admitted  after  a  dying  without  iflue  generally ;  <>^*i*'j|o°*i 
but  if  this  is  confined  within  a  life  or  lives  in  being,  or  within  g^^'^l^l^JJ^* 
ten  months, 'or  the  birth  of  a  child,  or  in  cafe  of  the  death  of  life  or  lives  in 
fuch  child  before  the  age  of  twenty-one,  or  if  limited  on  a ^*"^' **'?'*****'* 

-     **    ,  ',  Zi      1  •     •       •        .  J   ten  montlit,  oc 

contingency  to  a  perfon  who  never  takes,  the  limitation  is  good,  the  birth  of  a 
This  has  been  determined  in  many  cafes,  particularly  Higgins child,  or  in  cafe 
verfus  Dowler,  2  Fern.  600.  Stanley  verfus  Lee,  2  P.  fVms.  618.  ?^tf,^if*1i". 
SaUerton  and   Sabberton,   Cafes  in  Lord  Talbot* s  time,  55,   ^c.  mired  on  a  con- 
In  this  prefent  cafe  it  is  very  clear  that  the  words  are  retrained  tingeocy  to* 
to  legitimate  children  of  Duke  John's  dying  without  iflue  /^'S'^  [^Js* It  is  good! 
at  their  deaths  :  The  words  are.   If  no  legitimate  fon,  ^c.  /halt 
live  to  leave  any  child  behind  them,  in  fuch  cafe  of  their  dying  thus 
without  leaving  any  iffue  behind  them,  1  will  and  dire^,  &c.  in 
fliort  few  cafes  are  fo  re(lri6tive  ;  the  firft  words  fpoke  of  his 
immediate  iflue,  the  fubfequent  are  extended  to  more  remote 
i{ue,  but  ftill  are  retrained  to  the  cafe  of  dying  thus,  ^V.  fo 
that  no  words  can  be  more  reftri<Stive.     In  the  cafe  of  Pinbury 
vufus  Elkin,  2  Fern.  758.  a  liberal  conftrudiion  was  made  to 
comply  with  the  teflator's  intention. 

Xa 
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In  Sabbirton  verfus  SabbirUn  ic  was  determined  on  thefi| 
WordSy  in  cafi  they  Jbould  not  leave  any  lawful  ijfue. 

Forth  verfus  Chapman^  I  P,  ff^ms.  66-^.  fcems  an  authority 
in  two  refpefts ;  the  cafe  was  this  j  JValter  Gore  by  wil|  dc- 
vifes  all  the  refidue  of  his  eftate  real  and  perfonal  to  John  Chap'' 
man^  in  truft  for  the  ufe  of  his  nephews  ff^ilUam  Gore  aiHd 
ff^alier  Gore  during  the  term  of  aleafe,  and  as  to  the  remainder' 
of  the  eftate,  and  well  as  his  freehold  houfe,  with  all  the  reft 
of  his  goods  and  chattels  whatfoever,  he  gave  to  his  nephew 
fPlHiam  Gore^  and  if  either  of  his  nephews  ff^Hiam  Gon^  or 
IValter  Gore  fliould  die,  and  leave  no  iflfue  of  their  refpedive 
bodies,  then  he  gave  the  leafebold  premifles  to  the  daughter  of 
his  brother  fVllliam  Gere^  and  the  children  of  bis  fitter  Sidn^ 
Price:  The  queftion  was,  whether  the  limitation  over  was 
good,  or  too  remote.  Sivjofepl  Jeiyll  was  of  opinion  it  was 
foo  remote ;  but  Lord  Macelesjield  decreed  this  limitation  good^ 
upon  the  words  leave  ijfue. 

^^**f^FiiJ*  Mr.  Williamt  feems  miftaken  in  the  fecond  note  on  this  cafc^ 
▼erfos  Chafmtn,  where  he  fays,  by  the  will  the  limitation  over  was  expre/sly  rejiraift^ 
ftP.  ^ffi.  663.  ed to  the  leafehold  \  for  upon  looking  into  the  cafe,  it  appears 
f(^*fiJf  miSken  ^^^^  ^^^  freehold  and  leafehold  were  devifcd  by  the  fame  words  j 
inbisfec9n4fuii,  but  probaoly  the  limitation  of  the  realy9z%  overlooked^  and  fo 
for  though  he     omitted  by  the  i^giftcr. 

fays  the  limita-  '  * 

tion  over  was  reftrained  to  the  leafehold,  it  appears  the  freehold  too  vu  deviled^  iod  ptiobtbly  the  Unn^ 

tation  tf  the  real  was  overlooked  by  the  regifter* 

Some  diftindions  or  obje£lions  have  been  made  by  the  de« 
fendant's  counfcK 

Firft^  That  in  the  prefent  cafe  there  is  a  limitation  in  taili 
, precedent  to  the  limitation  by  the  ninth  claufe« 

u^S^mM^  If  this  is  admitted,  yet  a  general  limitation  may  be  reftrained 
tvri^intoa      or  turned  into  a  particular  contingent  limitation  by  fubfcquent 


parttcvkr  COB-    words,  fuppofing  there  are  fubfequent  words  fufficient  for  tha^ 
tiSrCtfSf^    purpofe,  as  was  determined  in  the  cafe  of  Lamb  verfus  Jrcberf 

Another  objedlon  Was,  that  in  the  prefent  cafe  a  real  eftat9 
is  joined  with  a  perfonal,  and  therefore  -the  fame  conftruAion 
ought  to  be  made  of  the  words* 


Though  real  and  I  do  not  fee  any  reafon  why  different  conftrudions  may  not 
perfonal  eiVates    be  put  00  tbc  fame  words  ;  to  fay  they  cannot^  is  contrary  to 

Srv/ft'%'ibc  *^  ^'^^  ^^  ^''''*  ^^'^^*  Chapman^  for  there  the  freehold  and 
lame  words  xna;  leafehold  were  given  by  the  fame  words ;  and  yet  Lord  Maf^'^ 
be  taken  in  a     cksfield  made  a  different  conftruition,  thai  the  intent  of  tb# 

diflferent  fenfe,  •' 

tr«Ui  regard  to  thf  differejiteftatetj  to  fvpport  the  intention  #f  the  part  jr. 

I  kftato# 
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teftater  might  preytil ;  and  I  think  it  very  reafonable  to  take 
ixrords  in  a  different  fenfe  with  regard  to  the  different  eftates  to 
iupport  the  intention  of  the  party,  ut  ns  magis  vaUat  quampneat. 

A  third  objedion  was,  that  the  tcftator  did  not  intend  to 
create  a  particular  contingent  limitation  of  the  leafehold  eftau» 
to  Mn  SbeffitU^  diftina  from  the  freehold. 

This  is  begging  the  queflion ;  poffibly  the  teftator  intended 
a  firia  fettlement,  and  though  it  cannot  have  its  full  cfFeA 
with  regard  to  one  eflate,  if  there  are  words  fufficient  for  that 
purpofe,  it  may  have  efPed  with  regard  to  another  ^  the  tefta-* 
tor  manifeftly  intended  a  full  difpoflcion  of  his  eftate,  and  it 
ought  to  be  cvried  into  execution  as  far  as  may  be,  accord- 
ing to  his  intention :  many  cafes  have  been  cited,  but  I  think 
there  are  none  that  come  up  to  the  prefent.  Lord  Georgi  Biau'^ 
tUri  and  Mifs  Dormer ^  (before  me  Jum  17,  1742.  -— y^/  ti^ 
forf^  ca/i  212.)  was  after  a  general  aying  without  ilTue,  and 
therefore  the  limitation  over  could  not  be  good,  Gnen  verfuk 
IUJ9  Trin.  71  2  bT  3  Geo,  2.  FitzgiUon's  68.  was  much  the 
fame }  that  was,  if  a  fifter  fhould  die  without  ilTue  generally  $ 
the  eftate  was  limited  over;  the  counfel  would  indeed  have 
brought  this  cafe  to  have  been  like  Pinberry  verfus  Elkin^  by 
obferving  on  the  words  after  her  deceafe  \  but  Lord  King  ob* 
ierved,  that  to  the  words  after  her  death  were  added  the  words 
in  mamur  aforefaid^  which  manifeftly  made  it  a  general  dying 
without  iflue^  and  upon  that  ground  determined  the  limitation 
to  be  void. 

Therefore,  upon  the  whole,  I  am  of  opinion  that  the  limi- 
tation over  in  the  ninth  claufe  is  warranted  by  the  rules  of  law. 

Another  qu*flion  has  been  flarted^  whether  the  houfe^  pic- 
tMrts  and Jlatues  ^o  not  h\\  vixtWxn  the  fourteenth  claufe,  and 
therefore  muft  be  fold,  which  it  is  infifted  defeats  the  intent  of 
the  teftator  as  much  as  the  other  conftrudion  would  have  done. 

I  am  of  opinion  that  the  houfe^  figures  andjiatues  are  not  di- 
Ttftcd  to  be  fold,  the  words  in  this  claufe  are,  all  my  money^ 
nd  all  other  my  perfonal  ejiate  not  ntherwife  given  or  difpofid  of\ 
1  uhderftand  thefe  words  to  mean  that  fuch  as  he  had  given 
sway,  were  not  to  be  fold  ;  particular  eftates  and  interefts  in 
sny  part  of  his  perfonal  eftate  could  not  be  fold,  but  the  re* 
Gaining  intcrcft  might  be  fold,  unlcfs  fo  fettled  as  not  to  be  fold. 

I  conceive  that  the  houfe^  pi^ures  and Jiatuei  were  fo  fetter- 
ed, as  that  the  remainder,  after  the  iniercft  of  his  wife. 
Could  not  be  intended  to  be  fold  ;  the  Duke  direfts  the  things 
16  be  fold  as  foon  as  conveniently  might  be  j  but  they  are  fo 
dogged  by  the  limitations  that  no  fale  £ould   take  place  in 

Vot.  III.  U  any 
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any  reafonable.time  ;  therefore  I  rely  on  the  fecond  claufe,  sf 
a  fufficient  declaration  of  the  teftator's  intention*  that  this 
part  of  the  perfonal  eftate  fhould  not  be  fold. 

All  I  have  faid  is  ftrengthened  by  fome  general  confidera- 
ttons  :  this  is  an  intire  manfion-houfe^  defigned  for  the  feat 
of  the  family ;  could  the  teftator  deiign  it  ihould  be  oun- 
gled,  and  cut  to  pieces,  that  it  Ihould  be  fevered  from  the 
bulk  of  the  eftate  i  Upon  failure  of  bis  legitimate  iflfue,  be 
has  direAcd  his  natural  children  to.  take  his  name  >and  arms» 
and  therefore  nothing  can  be  more  oppofite  to. the  Duke's  in- 
tentions, than  the  conftiudion  contended  for  by  the  defendants. 

The  plate  is  given  to  the  Dutchefs  during  her  widowhood, 
and  is  not  influenced  by  any  of  the  clauiies^  but  falls  into 
the  bulk  of  the  eftate,  therefore  the  refiduary  intereft  might 
be  fold  during  the  life  of  the  Dutchefs. 

^'  Lord  i/tfr//f4;;Vi/ decreed  that  the  defendants^  the  execU' 
*^  tors  of  the  late  Dutchefs  of  Bucklnghamjhlrej  do  deliver  the 
*'  pofleflion  of  Buckingham- Hoy  ft  ^  with  the  two  wiqgs  ad- 
^^  joining,  and  all  the  out-houfes,  gardens,  t^c.  thereunto 
*^  belonging,  to  Mr.  Sheffield^  and  alfo  all  the  flatues,  and  all 
*^  the  oil  and  water-coloured  pictures  upon. oath,  which  be- 
'*  longed  to  John  the  late  Duke  of  Buckingbam/hiri^  and  were 
^^  in  the  houfe  at  the  time  of  his  death,  and  to  deliver  alfo, 
*^  upon  oath,  all  the  deeds  and  writings  to  Mr.  Sheffield'^  and 
,*'  as  to  the  plate  which  belonged  to  the  teftator  at  the  time  of 
his  death,  that  fuch  part  thereof  as  is  remaining  in  fpecie, 
and  in  the  cuftody  of  the  defendants,  be  delivered  upon  oath 
^^  to  fuch  perfon  as  the  Mafter  ihall  appoint;  and  that  .the 
^^  fame  be  fold,  and  the  money  arifing  by  fuch  fale  be  applied 
^^  in  like  manner  as  the  teftator's  perfonal  eftate,  not  fpeci- 
'^  fically  bequeathed,  is  by  the  former  decree  direfied  to  be 
^^  applied  ;  and  as  to  fuch  of  the  plate  as  is  not  now  remain- 
^*  ing  in  fpecie,  the  Mafter  was  to  inquire  what  part  thereof 
^^  hath  been  converted  by  the  late  Dutchefs  of  £f/ri/flff£tf/ii;S/r#, 
*^  or  the  defendants,  and  take  an  account  of  the  value  of  fuch; 
^'  part  of  the  plate  as  hath  been  fo  converted,  and  what  fliall 
^^  be  coming  on  the  account  for  the  plate  fo  converted,  be 
*•  anfwered  by  the  executory  of  ihe  Dutchefs  out  of  her  perfonal 
*^  eftate  in  a  courfe  of  adminlflration,  and  that  the  amount  of 
^*'  the  plate  fo  converted  be  applied  in  like  manner  as  is  di- 
•*  refted  by  the  former  decree  concerning  the  teftator's  per- 
*^  fonal  eftate  not  fpecifically  bequeathed  ;  and  as  to  all  the 
**  lands  in  Pimllcoy  admitted  to  have  been  part  of  the  freehold 
**  eftate  of  John  Duke  of  Buckinghamjhirt^  he  ordered  that  the 
**  tenants  pay  the  arrears  and  growing  rents  to  the  plaintifF, 
^'  and  that  an  account  be  taken  of  the  rents  accrued  fince  the 
**  death  of  Edmund  late  Duke  of  Buckinghamjhln^  which  were 
*'  received  by  the. Dutchefs  in  her  Jife-time,  and  what  fball 
^«  be  coming  on  that  account  be  paid  to  the  plaintifi^  by  her 
^'  executofs  out  of  her  perfonal  eftate  in  a  courfe'  of  admini* 

**  ftration  i 
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**:4kTUioni.hit'LoriQi\p  would  not  allow  any  cofts  to  the 
*■  DfitohM^aeeuton^  but  directed  if  they  gave  Mr.  Shi/^ 
'^^.foUtnj  unneofffikry  trouble  in  rcfpe£t  to  his  obtaining  the 
-^^rpoflefiw  of  the  houfe,  ftatucs  and  pidures,  that  Mr. 
^^..^MftiV  fliottU  be  at  liberty  to  apply  to  the  court  for  the 
**  worn  of  ihis  iuit  to  this  time  agaioft  thefe  defendants/' 


miarrkk  vrrfuf  JVaniti  and  KnivitMy  Fihruary  1 1,  1745.     Cafe  ic?. 

Jk  -Bill  was  brought  by  the  plaintiff  againft  the  defendants,  Urd  iiardwuh 
XTL  f^^  wi  account  of  the  rents  and  profits  of  his  father- s*"^^'"*"^^*^/**"*^' 
Sate,  and  for  poffcffion,  and  that  he  may  have  the  full  be- Jil,n^n  a  fmil! 
nefit  of  the-maniage^articles  mtfde  on  <he- marriage  of  his  fa-  nent  to  ir.  r. 
ther  and  mother.  f?'  "^!'  "^  J« 

the  vie  of  the 
heir  wale  of  hit 

TtlmM  rrarrici  the  plaintifPs  father,    by  articles  before  ^/iil^e^X'*^ 
marriage,    dated  the  28ch  of  December ,  1714,  had   the  cftatehim,  and  that 
in  aueftion.  limited  to  him  for  life,  and  after  hit  death  to-Ho^  ^^  pUintifThai 
wr  his  intended  wife  for  life,  and  after  her  death  tc  the  ufr  ^/^to  thii'fftlitl?^ 
t&r  hnr  maU  ofThomas  IVurrick  to  be  begotten,  $n  the  b^iy  of  lienor,  and  if  he  had/ 

not  intitled  ^ 
come  into  equitj 

By  leafe  and  releafe  dated  the  2&th  and  29th  of  December^  for  deeds  and 

X'jXi^  ani  iidarei  to  be  in  part  performance  of  the  faid  ortUles.'^l'^l;^^^^ 

the  (aid  premifles  were  conveyed   to  Thomas  for  life^  and  to  firft  at  law ;  and 

'  Honor  for  life^  and  after  her  death  to  the  ufe  of  the  heir  male  ^/t»iercfoiedifm.f- 

mx  L      L  .L    L  J      r  U  -^  fed  the  bill  fo 

Tbomas^  tegotten  on  the  body  of  Honor.  f„  ^  ij  p^^,  ^^ 

fet   afide    the 

The-  marriage  afterwards  took  efie£(,  and  Thomas  Jf^arrick  ^<^^^%^^f  hut 
died  in  1739,  leaving  the  plaintiff  his  eldeft  fon,  who  infifts,  ^^^'^,^1^ 
that.TZfmfli  fVarrick  was  intended  to  be  tenant  for  life  only,  K,  the  tffignee 
•with  remainder  to  his  firft  and  every  other  fon  fucceffively  as  **^  ***•  "*®'^' 
^  leaants  in  tail^  and  that  he  is  a  purchafer  under  the  mar-  ^^^ 
riag^rticlei,  and  that  they  ought   to  be  confidered  in  the 
we  light  as  if  they  had  been  ftridly  carried  into  execution. 

The  defendant  Kniveton  infifted,  that  Thomas  JVarrick  did, 
ia  his  life-time,    borrow  of  Deborah  IVefiiake  300  A  and  on 
tke  ixtc^  Augufty  1736,  conveyed  the  eftace  in  queftion  to 
•her  and  her  heirs,  fubjed  to  a   redemption  on  payment  of 
principal  and  intereft,  and  that  the  reprefentatives  of  Deborah^ 
hi  coofideration  of  314/.  paid   to  them  by   this  defendant, 
and  Thomas  Warrick^  in  confideration  of  36/.  paid  to  him 
likewife,  did  convey  his  intereft  and  the  equity  of  redemption 
to  this  defendant  on  the  25th  of  OHober^  1737)  ^"^^  ^^^^  "hi- 
ther he  nor  any  concerned  for  him  had  any  notice  of  the  mar* 
riage-artides    or    fettlement  till   after  the  death   of  Thomas 
Wfarrick\  and  infifta  00  hia  being  a  purchafer  for  a  valuable 
confideration, 

M  %     ,  The 
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The  plaintifPs  evidence  of  notice  was,  that  Hawkim  wit, 
in  his  life-time,  concerned  as  attorney  for  Dibwah  Wiftlake^ 
in  ingroffing  the  mortgage  deeds  from  Tb^mai  JVarritk  to  her 
and  that  in  the  year  17 35,  he  faid  tQ  one  of  the  witnefles 
that  if  Tfjcmas  IVarrick  ccald  not  cut  off  the  entail  of  hiseftate 
to  raife  money,  he  muft  be  thrown  into  gaol,  Mid  tb^  he 
had  feen  the  leitlernent,  and  bcMeved  it  might  be  done^'.'and 
that  he  drew  with  his  own  hand  a  cufe  for  the  opL'iioo  of 
council,  and  that  he  yras  likewife  employed  as  attorney  for 
Dihorab  Wijllake^  in  ingroffing  the  moriJ^agc  deed  of  1736, 
and  for  Kniviton,  in  drawing  the  affignment  of  the  mortgage 
from  Deborah  Wijllakis  reprefentatives  to  Kniviten. 

The  value  of  the  cftate  mortgaged  was  25/.  per  mh. 

On  the  point  of  conftrudive  notice  were  cited  the  cafes  of 
Tovey  verfus  Ttfv/y,  Bifcoi  vcrfus  Earl  of  Banbury^  i  Ch.  Caf. 
287,  291.  and  fVhficbcock  verfus  SedgewUk^  2  Fern.  156, 

The  articles  and  fettlement  were  both  before  marriage. 

Lord  Chancellor, 

The  firft  queftion  is.  Whether  the  plaintifF  has  the  legal 
title  to  this  eftate  ? 

The  fecond  queftion  is.  Whether  there  was  fufEcIent  proof 
of  notice  in  this  cafe  to  the  defendant  Kniveton  ? 

As  to  the  fxrft,  it  is  not  abfolutely  neceflfary  to  determine  it, 
but  in  the  prefcnt  cafe  I  rather  think  he  has  LOt. 

Becaufc  by  the  releafe  the  limitation  is  to  the  plaintifPs  fa- 
ther for  life,  and  to  the  ufc  of  the  heir  male  6f  his  body  in  the 
fingular  number ;  fuch  a  fettlement  as  this  would  rather  cre- 

.  ate  an  edate-tail  in  the  father,  on  the  words  in  Co.  Lit.  22.  a* 
where  lands  were  given  to  a  man  and  to  his  wife  and  to  one 
heir  of  their  bodies,  and  to  one  heir  of  the  body  of  that  heir; 
it  was  adjudged  to  be  an  eftate-tail  in  the  father.  I  remem- 
ber in  the  argument  in  the  cafe  of  Trollop  verfus  Trollops  L#ord 
Chief  Juflice  Eyre  cited  it,  and  faid  it  was  a  limitation  in 
tail  by  gift,:that  my  Lord  Coke  fpoke  of;  but  lam  of  opinion 

.  in  the  prefent  cafe  that  if  the  plaintifF  had  a  legal  eftate,  he 
is  not  intitlcd  to  come  here  for  deeds  and  writings. 

He  ought  firft  to  eftablifli  his  title  at  law,  unlefs  he  had 
-  (hewn  terms  were  ftanding  out,  fo  that  he  could  not  recover 
at  law  :  there  is  nothing  pretended  of  this  kind,  for  he  has 
both  articles  and  fettlement  in  his  cuftody  ;  nor  does  he  fug- 
gcit  old  terms  are  iUnding  out,  therefore  he  comes  too  early 
lor  deeds  and  writings,  if  this  was  ihe  whole  of  the  cafe. 

J  The 
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The  more  material  point,  Aippofing  the  legal  eftate  was  in 
the  plaintiff,  is,  whether  there  be  fufficient  evidence  of  notice 
to  the  defendant  Kniffiton  of  the  plaintiff's  righc  under  the  ar* 
tides. 

I  dp  not  think  there  is  fufficient  ground  to  give  relief  againft 
1  purchaCsr  on  the  circumftances  ot  this  cafe. 

Krfl^  Whether  from  the  nature  of  the  articles  themfclvcs 
they  will  warrant  me  to  decree  the  legal  eftate  from  the  pur-* 
chafer. 

It  is  certainly  true  from  the  general  principles  of  this  court,  Where  by  midef 
that  if  articles  on  marriage  are  to  fettle  an  eftate  to  J.  for  life,  Jim!!ld*io'J°for 
to  his  wife  for  life,  remainder  to  the  heir  male  of  the  body  of  iir«,  to  his  wife 
^.  it  it  taken  here  to  be  in  ftrift  fettlement,  and  an  eftate  for  for  lite,  reniAm-. 
JiFc  only  in  father  and  mother  ;  and  if  the  fettlement  be  made  onhebody  of* 
After  marciage,  it  fliall  be  redified  by  the  articles  before,  A.  this  is  con- 

fidered  here  u 

The  cafe  of  ffyi  verfus  Erifty^  2  P.  fTms.  349.  was  both  *niy  in  the  fa- 
^pon  articks  and  a  fettlement  before  marriage  -,  this  was  the  ther,  and  the 
firft  cafe,  where  the  court  altered  a  fettlement,  and  made  it  ||^;'J,XaU  b"*^' 
~  onformable  to  articles,  and  relieved  on  the  head  of  miftake,  rcAified  by  the 
fettlement  referring  exprcfsly  to  the  articles,  tnidesberoit 

But  this  was  between  the  parties  to  the  articles  and  fettle-  B»ittho'it  hw 
nient,  and  their  reprefentatives,  and  mere  voluntegrs^  ^'^^  ^**  tweln  parties'to 
Slot  been  carried  into  execution  againft  a  purchafer.  the  articles  a^d 

fettlement,  an4 

^  See$ndly^  As  to  the  point  of  notice,  whether  there  is  fuffi-  y^J^'orJgamftT 
cicnt  proof  of  notice  in  fad  ?  purchafer. 

There  fs  no  pretence  of  a£tual  notice,  and  the  defendant  is 
tndj  an  affignee  of  a  mortgagee. 

Mr.  John  Hawkins  was  agent  for  Mr.  Warrick  the  father,  and 
the  original  mortgagee,  and  it  was  infifted  that  he  had  notice 
by  making  the'  mortgage  in  17359  and  by  reafon  of  his  pre- 
pving  a  cafe  in  which  this  fettlement  is  recited. 

Confider  it  firft  in  the  cafe  of  Mrs.  Deborah  Wejilahe  the  ori- 
ginal mot^agee  :  A  common  recovery  was  fuffered  in  Trinity 
term  1735,  probably  to  enable  the  father  of  the  plaintiff  to 
borrow  money,  two  months  before  the  time  Mrs.  Wefilake  lent 
her  money  ;  the  court  it  is  faid  is  to  prefume  Hawk'insy    feeing 
the  fettlement  referred   to  articles,  muft  have  looked  into  the 
articles  likewife ;    but  Mr.  Hawkins  had   notice   as   agent  to 
Mr.  WenrrUk^  for  the  cafe  ftatcd  for  council's  opinion    was 
only  for  fVarrlck^  not  for  the   mortgagee  \  this   is  only  con- 
.firu^ive  notice  to  Mr.  Hawkins^  and  that  confequently  muft 

U  3  create 
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create  a  conftrudive  notice  to  Mr%.  If^efiUh  i  but  (he  is  not 
before  the  court,  for  the  affignee  of  the  mortgagee  only,  is  be* 
fore  the  court,  fo  that  Mr,  Knivittn  Hands  only  in  the  fecoftd' 
degree. 

The  proof  as  to  notice  upon  the  affignee  is  ftill  more  light  |. 
one  witnefs  fwears  that  he  believes  Jcbn  Hawkins  was  concern- 
ed  for  thisL  defendant^  becaufe  he  was  at  that  time  tleri-  i$ 
Hawkins y  and  ingrofled  the  af&gnment. 

I  take  the  cafe  to  be,  that  Hawkins  was  concerned  on  both 
fides,  which  is  very  frequent  in  the  country.  * 

It  would  be  a  pretty  harfii  thing  to  afFed  the  lender  of  the 
money  with  all  kind  of  knowledge  which  the  agent  may  have 
of  the  title  of  borrower ;  but  ftill  I  will  not  lay  it  down  as  4 
general  rule,  that  where  the  fame  perfon  is  concerned  for  the 
mortgagor  and  mortgagee,  that  notice  to  fuch  perfon  will  not 
be  good  confiru£tive  notice  to  the  mortgagee. 

That  notice  to  But  confider  what  kind  of  notice  the  defendant  KniveionhMAi 
flw/te  wn!^*'  Mr,  Hawkins  had  not  notice  at  the  time  of  the  affignment,  nor 
fined  to '.he  fame  relative  to  this  bufinefs,  but  before;  even  before  the  original 
tranf^aioii,  u  a   mortgage:  In  the  cafe  of  Fitzgerald  yerfus  Falconherg^  it  was 

to'bT^'h^i'ea  to!  *^«'^>  ^^^  "o^*"  ^°^'^  ^^  »n  ^^"^  <*«"«  tranfaSion :  This  rule 
ought  to  be  adhered  to,  otherwife  it  would  make  purchaiert 
and  mortgagees  titles  depend  altogether  on  the  memory  of  theic 
councilors  and  agents,  and  oblige  them  to  apply  to  perfonsof 
lefs  eminence  as  counfel,  as  not  being  fo  likely  tfi  have  notice 
of  former  tranfa(3ions. 

The  notice  h^re  was  clearly  arifing  from  that  cafe  ftated  by 
Hawkins  at  the  requeft  of  ff^arri^k,  in  order  to  do  fomethrng 
towards  fufFering  a  common  recovery  ;  and  it  is  a  year  and  f\j( 
months  after  that  Kniveton  is  to  be  affeded  with  this  notice. 

It  is  very  probable  that  Hawkins  might  have  forgotten  it  in 
this  length  of  time,  or,  which  is  much  more  likely,  did  not 
underftand  the  rule  of  this  court,  but  took  the  limitation  fot 
an  abfoluti  eJiati'taiL 

The  court  will        jj  jg  ^,.y^  ^jjjg  court  has  givcn  relief  againft  perfons  who 

vr^rds  which  claim  Under  the  fettlement  and  their  reprefentatives,  but  no 

mikea  t-gai  cafe  has  gone  fo  far  as  to  relieve  againft  purchafers  |  and  tho* 

cmi-d^tntoftria  *^  **  ''^"^»  ignorance  of  the  law  docs  not  excufc,  yet  there  is  no 

fctri  nent,  ex-  Cafe,  but  whcrc  there  are  articles  as  well  as  a  fettlement,  tha( 

cept  in  ihc  ca  e;  the  court  will  conftrue  words  which  a  legal  eftate- tail,  to  be 

,Tn!ie.'«  weir  ^^a^^ed  into  ftria  fettlement. 

M  a  fettlemcatc 
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« 


If  the  fettlement  had  been  made  after  marriage,  it  would  Where  there  are 
have  been  ftrbii^cV  for  the  plaintiff  j  but  as  Lord  Cowper  faid  XSi'^fa'pe^- 
in  a  caife  in  Viml  where  there  are  two  equities,  he  who  has  a  rior  e^iuity  fhaU 
fuperior  equity  fliall  carry  it ;  and  I  am  inclined  to  think,  that  ""3!*^ >  •"<*«■ 
as  the  fettleiheht  Was  before  marriage,  the  defendant,  as  a  pur-  j^^  tL'before 
chafer,  has  a  fuperior  equity,  marriage,  the 

•  .....  defendant,  as  a 

T        9i\.»       i»i»    •tf  purchafcr,  has  a 

His  Lordihip  difmifled  the  bill  fo  far  as  it  prays  to  be  re-  fuperior  equity. 
lieved  agalnft  the  mortgage,   but  decreed   that  the  plaintiff 
might  be  at  liberty  to  redeem  the  defendant  Knivet§n, 

HiodytitMS  Head  J  February  12,  1745.  Cafe  104. 

THE  plaintiiF,  the  Lady  of  Sir  Francis  H/aJ^  brought  herSee  Ves.  17. 
bill  againfther  hufband  toeftabliOi  her  feparate  mainte-P^'i** 
nance,  purfuant  to  an  agreement  for  that  purpofe,  and  moved 
today  that 600 A  fliould  be  paid  her,  being  a  year  and  halfs 
arrear,  at  lOoL  a  qaarter,  to  maintain  her  till  the  caufe  is 
heard, 

Xhc  foundation  for  the  motion,  is,  that  Sir  Francis  Hsad  in  a 'luAand  in 
1746,  wrote  a  letter  to  Sir  John  Bcys^  the  father  of  the  plain- ;,;^";'f,7h« 
tiff,  and  in  that  letter  lays,  that  he  has  a  great  affcdlion  for  (aid,  he  did  not 
her;  bnt  from  her  misfortune  not  her  fault,  and  which  neither  'V^*^ '"^  **f* 
of  them  can  help,  he  does  not  chufe  to  be  a  witnefs  of  her  in-  infirmities,  a'n4 
firmities,  and  during  the  time  {he  lives  with  her  father,  will  thrrefore  during 
allow  her  lOO  L  a  quarter.  '^:^Zt^« 

father,  would 
iUow  her  lOoL  a  quarter  \  the  wife  having  brought  a  bill  for  eftablifliing  her  feparate  aiaintenance^ 
manAjtm  be  paid  tcoL  being  a  jrear  and  halfi  arrears,  to  keep  her  till  the  caufe  it  heard  ;  the  hufband 
hanag  bfy  hit  aofwer  iwom,  he  was  dcfirous  of  cohabiting  with  her^  the  court  io  dire^ing  for  the  time 
na  a  fuin  of  ">OBcy  to  be  paid  ber«  wotild  not  order  it  aa  arteari^  but  4oaA  io  grofi^  and  laid  they 
mU  not  dire£t  it  tor  the  future. 

Sir  Francis  Head  by  his  anfwer  to  the  bill  infifts,  that  he  has 
itquefted  her  to  come  home  and  cohabit  with  him,  and  is  ex« 
trcmdy  defirous  of  it. 

Before  the  anfwer  came  in,  which  was  in  July  Jafl,  Lady 
Head  upon  filing  articles  of  the  peace  againft  her  hufband, 
obtained  an  order  that  he  (hould  enter  into  a  recognifance  with 
foretics  for  his  good  behaviour. 

Lord  Chancellor, 

The  two  principal  grounds  for  bills  of  this  kind,  are  an  When  the  huf- 
wreement  for  maintenance,  or  a  truft  for  this  purpofe:  and  in  *>and.»n order te 

^  '  >       *         '  evade  a  fentence 

m  the  ecclefiafticai  coart  for  maintenance^  is  going  out  of  the  kingdom,  this  court  on  a  bill  filed  bj  Use 
wift  will  grant  a  we  exeat  regtio, 

U  4  either 
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either  of  thefe  cafes  the  court  will  entertain  a  fuit  foi 
and  maintenance,  and  even  after  a  fentence  in  the  ecc 
court  for  it,  when  the  hufband  in  order  to  evade  it  is  j 
of  the  kingdom,  will,  upon  a  bill  filed  by  the  wife 
m^ixtat  regno  \  and  I  remember  a  cafe  of  Cclimen  ve 
morey  before  Lord  Chancellor  King^  where  the  huft 
after  a  fentence  for  alimony,  made  over  his  whole 
truftees,  and  then  went  to  the  fTefi'Mies;  and  u 
brought  by  the  wife  againft  the  truftees,  he  diredei 
pay  her  a  confiderable  maintenance  out  of  the  trufteft 
the  hufband  refided  abroad  :  As  to  Wherwood  verfus  h 
I  Ch.  Caf,  ^50*  it  was  determined  during  the  qfurpa 
while  theju'rifdiflion  of  the  ecclefiaftical  court  was  fu 

It  has  been  faid,  notwithftanding  articles  of  the  p 
been  exhibited,  and  furety  given  by  the  hufband,  it 
follow  that  a  wife  is  juftified  in  living  feparate  from 
bandt 

But  it  is  an  excu(e  at  leaft  for  keeping  from  him 
time,  till  their  paffions  might  be  fuppofed  to  fub(ide, 
bad  a  profped  from  the  interpofition  of  friends  to 
pily  together  ;  and  this  in  the  prefent  cafe  weighs  w: 
direfiing  for  the  time  paft  a  fum  of  money  to  be  paid 
I  will  npt  order  it  as  arrears,  but  in  a  grofs  fum  ;  f 
hufband  does  by  his  anfwer  fwcar,  that  he  is  very  c 
cohabiting  with  her,  and  that  he  has  frequently  appi 
to  come  home,  I  will  n(5t  diredl  it  for  the  future, 
that  400/.  fball  be  paid  her,  which  is  a  year's  allow 
cording  to  the  offer  in  the  letter  to  Lady  HeatTs  fat 
do  not  think  her  intitled  to  600/.  which  (he  pra} 
motion,  becaufe  the  anfwer  has  been  put  in  above  h; 
in  which  he  offers  to  cohabit  with  her. 

This  is  not  making  a  decree,  as  has  been  faidt  1 
hearing,  but  only  doing  what  the  hufband  himfelf 
to  do,  maintain  the  wife  till  the  caufe  is  heard  upor 
rits  ;  and  what  I  fay  now  is  abftra£ted  entirely  from  8 
the  court  may  think  proper  to  make,  if  there  Ihould 
appear  to  be  a  foundation  for  the  agreement  fet  up  by 

« 

After  a  decree         There  arc  inflances  where,  notwithftanding  an  ah 
lor  a  feparate      ^^^^   f^j,   ^  feparatc   maintenance,    yet  afterwards 

maintenance,  if  rLi_/i-j»  /•••  li« 

fiers  circumltance  of  the  hufband  s  confentms:  to  cohabit 


a  huAiand  ofiers   circumuance  or  inc  nuioana  s  conienimg 

10  cohabit  wiih    s^nd  promifing  to  ufe  her  kindly,  the  qourt  hav^ 

frart  havMcfuf-  coHtiimc  thc  fcparatc  maintenance. 

Htoconiii^ueitf 
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fWft  Seal  aftif  Hilary  Term^  February  19,  1745,  Cafe  105. 

THE  Marquis  of  Pdtc;// (after  the  plaintiff  at  law  had  After  the  phm* 
obtained  judgment  againft  him,  and  an  award  of  cxc-  obttiTOd**udr^ 
tation  upon  the  fcin  facias^  to  revive  the  judgment)  obtained  ment  tgiinft  P. 
an  injundion  in  this  court,  upon  the  common  terms  of  eiv-  *"^  '"  ^"^"^  ^ 

\w^^  «  *«1>«r«  ^f  ^....^f.*  execution  on  the 

Mg  a  rclcafc  of  errors.  fdrff^st  to  re- 

vive  a  jadgmcot} 
P.obtaini  tn  inJiinAion  en  the  common  term  of  givmg  a  reUafe  tferrvn,  and  afterwards  bringi  a  writ 
of  cnor  ia  cbe  ezchef  oer^chamber  \  stis  is  a  hrtach  of  the  ordtr,  and  a  commit  of  the  uurt% 

My  Lord  Powis  has  brought  a  writ  of  error  in  the  exche* 
quer-chamber  upon  tht/cin  facias  i  and  the  defendant  in  er« 
for  has  pleaded  the  releafe  of  errors  given  by  the  plaintiiF  in 
error,  and  has  likewife  moved  in  this  court  againft  Lord  Powis 
for  a  contempt,  in  difobeying  the  order  of  the  court  for  re- 
leafe of  errors. 

The  queftion  is.  Whether  the  releafe  of  errors  (hall  be  con* 
£ned  to  the  original  judgment,  or  whether  it  fhall  be  extend- 
ed Co  errors  in  the  award  of  execution  on  the  fcin  facias. 

Lord  Chancellor, 

I  am  of  opinion,  that  if  it  had  been  given  immediately  af-  Where  a  releai^ 
ter  judfltment  entered,    and  before  the  fcire  facias  was   taken  P^*"^""  8'}^ 

y     ^  t      .         1  r  c       \      t       e  iirmcdia-elyafter 

out,  the  words  in  the  common  form  of  releaic  of  errors  re- judgment  entied, 
lating  to  time  paft,  as  had  done  and  fafferedy  muft  be  confined  and  before  the 
to  fuch  anions  or  judgment  as  are  already  accrued,  and  ^^^^%^^^^^'^"^^*^^^ 
ing  a  writ  of  error  upon  an  award  of  execution  on  z  fcire  fa-  had  dtnt  and 
iias  to  revive  that  judgment,  would  not   be   a  breach  of  the/"/"'"'  ««  »*»« 
order  and  a  contempt  of  the  court.  ^l^fiIi';i"o"*r»Tfc 

a6tion4,  &r«  at 
•r  already  accroedy  and  bnngin|  a  writ  of  error  on  thu  fcire  fudas  would  |iot  be  a  contempt  of  the  contt. 

But,  in  the  prefent  pafe,  as  the  releafe  of  errors  is  after  the 
mvard  of  execution  off  the  fcire  facias,  there  are  words  in  the 
releafe,  zs  warranty  procefs^  ^c,  that  will  extend  to  make  it  a 
releafe  of  errors  upon  the  award  of  execution* 

In  the  cafe  in  i  Mod.  79.  Lord  Hale  was  of  opinion,  a  writ  After  the  etche- 
of  error  would  lie  in  the  exchequer-chamber  of  a  j"<^g«"«"*  h^ViffiVJ!^^^^^ 
on  z  fcire  facias^  grounded  upon  a  judgment  in  one  of  the  firft  judgment, 
•dions  mentioned  in  27  Eliz.  c.  8,  becai^fe  it  is  in  efFeft  a  they  have  ro 
piece  or  parcel  of  one  of  the  actions  therein  mentioned  j  but  ^^*^|j*'"[''*^,*"^  * 
in  the  cafe  of  Hartop  verfus  Holt^  5  Mod.  229.  the  court  were  brought  there 
of  opinion,  the  dcfign  of  this  ad  of  parliament  was  to  give  a  »P«"  ***«  ■^■'^^ 

.*.  r  rL/-         L.i.  -.i.-i.*of   execution 

writ  of  error  upon  the  pierits  of  the  cafe  ;  but  here  the  right  ^^y^\^  t^ 
is  d]^rernr)ined,  and  the   writ   of  error   is  brought    upon   th^  fuperjedtau 
fiward  of  execution^  lo  that   th^  cxchei|Uer-chdmber  have  no 

authority 


no 
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authority  after  they  have  affirmed  the  firft  judgment,  therefore 
the  writ,  of  error  is  no  fuperfideas. 

The  rekafe  be-  J"  confideration  of  this  rclerfe  being  as  long  ago  as  1731,  I 
\n%  in  1711,  the  Will  not  coniider  the  breach  of  the  order  as  a  contempt  of  the 
court  would  not  court,  but  A'xTtQt  that  the  Marquis  of  Pewis^s  proceedings  on 
:»fSt:'C*  the  writ  of  errpr  (hould  be  ftayed. 

dire^ed  only  Oie 

proc^cdlD|i.on  the  writ  of  error  fliould  be  ftayed. 

I 

Cafe  106.  Eiin  verfus  Pigot,  March  3,  1745. 

A  modus  being  ^TlHE  bill  was  brought  for  tithes  in  kind  of  the  manor  of 
MTorth  ai  much      ■      DoJi/ball  in  the  parifh  of  ^ainUn. 

as  the  manor  ^ 

Eiixahetb't  umc.  The  defendant  inflfts  upon  a  fiwdus  of  48/.  in  lieu  of  aH 
was  thought  too  liihes  for  that  manor. 

rank,  and  con- 

feqtiently  could  _ 

not  be  timeout      The  plaintifTs  counfel  infilled  it  was  too  rank^  for  the 

of  mind.  whole  re£tory  was  worth  but  33/.  a  year  in  J%».  the  Sth's 

time,  and  the  whole  demefne  lands  of  that  manor  in  Queeii 

Elizabeth's  time,  were  worth  but  48  A  per  ann.  fo  that  the 

moJus  was  full  as  much  as  the  manor  itfelf. 

Mr.  Afills^  for  the  defendant,  cited  Chapman  verfus  Menfiw^ 
2  P.  Wms.  565. 

The  plaintiff  proved  as  exhibits  the  value  of  the  firft  fruits 
from  a  return  made  by  the  augmentation-office,  and  for  the 
value  of  the  manor  an  inquijhion  poft  mortem. 

Lord  Chancellor, 

There  mnft  be  There  is  no  perfon  more  unwilling  than  I  am  to  fet  afidc 
lawTon  whkh  ^^^^  payments  in  lieu  of  tithes,  but  there  muft  be  fome  ground 
to  fupport  pay.  of  law  upon  which  to  fupport  fuch  payment. 

menu  in  lieu  of 

titbcf.  'YYit  firft  objeAion  was  of  its  being  too  rank  a  modusj  and 

confequently  could  not  be  time  out  of  mind,  for  the  manor 
is  now  but  80/.  per  ann,  and  according  to  the  natural  im* 
provemcnt  of  lands  from  Hen,  the  8th's  time,  it  ought  to 
have  been  ten  times  as  much,  on  account  of  money  finking 
in  its  value,  and  lands  rifing  in  theirs. 

The  returns  from  the  firft-fruits  office,  and  the  inqutfition 
pofl  mortem^  though  they  are  not  conclufive  evidence,  yet 
fufficient  upon  the  circumftances  of  this  cafe,  becaufe  the 
defendant  has  not  produced  any  evidence  to  contradiA  it. 

Taking 
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Taking  all.'tbe  evidence  togctho',  this  appears  to  be  nothing  '^>*  »  «  mtn 
more  than  a  compefition  upon  aere^ment,  which  parfons  have  J®^^^J|*]^*jJ^ 
Aibmitted  to  iH  focceffipn  froin  time  to  time,  and  is  merely  a  tion,  fubmittcd 
perfonal  payment,    not  a  compoittion  real,    which   is   fome.^  ^^  <^  P*^<>°* 
charge  given -to a  parfon.  upon  lands,  under  a  deed  tp  which '^^^^^^g^ 'J^ 
Uinfelf,  the  patron,  and  ordinary  are  parties,  and  of  a  different  time,  and  diffen 
nature  from  this,  firom.compofi- 

tion  mly  wliich 
it  a  charge  upoa 
liiidi  Qodcr  a  deed  to  which  hialelf,  tbt  fwtioii,  aid  ordinary  are  partki^ 

The  plaintiff  therefore  muft  have  a^decree  fqr  tithes  in  kind, 

Aniruvin  andotbirs  verfus  Poilblamc  andstbtrs^  Mtrck.  71  17451  Cafe  107, 

MR.  Himj,PmlbUm€^,  by  a  Fnmh-  will,  after  giving  par-  5.  p.  bdnf  dead 
ticular  legacies,  fays,   ^*  As  to  all  the  reft  of  other  >f  ^^e  ^c^^o^** 
"  goods,  moveable  and  immoveable,  adions,  credits  and  other  gfven'tlJ  hl^ilt 
<^  eflefis,  which  he  (ball  leave  behind  him,  whether  in  this  bpfed  legacy, 
*•  coontry,  or  in  Englandy  nothing  e«:opted  or  isienred,  the  jj|\*^ '**«  "^^ 
'<  faid  teftator  hath  named,  inftituted  and  eftablKhed  for  his  ^^f  *,  ^'"^ 
^  only  and  univerfal  heireJOfes  Mrs.  Sufim  BoilUunc  hia  fifter  di  i<U(}  aoardioc 
»  fcr  one  thirfv  and  Mrs.  Mary  PMbknc,  widow  of  the  late  j^f^^j^l^f  ^ 
^  J9bn  Elm^  bis  fifter  alfo,  for  one  third,  and  in  cafe  of  her  t%ra.t|)irds  xoth$ 
^  deceafe  before  him,  her  children,  or  defcendants  by  repre-  t;«ft«tor*t  cvo 
»  fentauoft,  in  her  room  or  place,  for  them   to  difpofc  of  j^^^i^^^t^^S 
^^  freely  at  their  good  pleafure,  and  as  efFeds.  belonging  to  01  thi-  third  to 
**  them  ;  and  as  to  the  laft  remaining  third  of  all  his  faid  ef-  ^'^'  ^  ^^f 
<«  (t£t$^  the  teftator  wills  and  intends,  that  the  amount  of  tefta^lotU  h^ 
^*  tfaatlbal]  remain  entire  in  the  hands,  power  and  diredion  ther* 
^^  of  UsTaid  elder  fifter  Mrs.  Su/an  PoilhUuu^  for  her  to  enjoy 
^^  the  profits  and  intereft  thereof  during  her  life,  and  after 
^  ber  death,  the  capital  of  the  laft  third  of  his  effeds  fball 
^*  be  inherited  by  the  child  or  children  of  Mr.  y9lm  PniUlam 
^^  his  brother,  that  fliall  be  out  of  the  kingdom  of  Franre  at 
^  the  time  of  the  death  of  bis  fifter  Mrs.  Sufam  PaUbioMc^  which 
*^  (aid  child  or  children  of  his  faid  brother,  which  (ball  be 
^^  out  of  the  kingdom  at  the  time  of  the  death  of  his  (aid 
<*  fifter,  he  inftitutes  for  his  heirs,  or  heir,  in  the  property  of 
^  the  faid  remaining  third,  and  the  capital,  wherefoever  it 
**  be,  to  take  and  difpofe  of  in  that  cafe,  at  their  good  plea- 
^*  fure,  as  their  own  proper  goods.^ 

*'  And  laftly,  that  his  fvetcnt  teftament  may  be  well  exe^ 
"  cuted,  the  teftator  hath  named  and  appointed  for  his  exe« 
**  cutor  thereof  Mr.  Ltwis  La  Condi  of  London^  merchant,  hia 
^*  friend,  giving  him  in  that  quality  all  and  as  full  power 
^*  aiid  ai^thority  as  can  be  given  to  a  teftamentary  executor.** 

Mrs, 


^00  CASES  Argued  and  Determined 

Mrs.  Sufan  PoilUanc  dying  in  the  teftitor's  Iife-time»  the 
plaintiffs,  who  are  the  lifters  of  the  teftator,  and  his  next  of 
kin,  have  brought  their  bill  to  have  fo  much  as  was  devifed" 
to  her  under  the  will  diftributed,  it  being  a  lapfed  legacy. 

The  defendant,  the  executor,  infifts,  that  he  is  intitled  to 
it  both  in  law  and  equity,  quafi  executor,  ^  - 

Mr.  Attorney  General,  counfel  for  the  plaintiffs,  to  (hew 
that  where  a  legacy  is  lapfed,  the  next  of  kin  ihall  have  it, 
and  not  the  executor,  cited  Ptf/#verfus  Pagij  before  Lord 
Chancellor  King,  2  P.  fVm$.  489.  and  Powell  verfus  Owin^ 
17389  before  Lord  Hardwicke* 

Mr.  Samhourne^  of  the  fame  fide^  cited  Bagwtll  verfus  Dfj^ 
I  P.  fyms.  700. 

Lord  Chancsllos^ 

Ezecntor  and  What  we  call  executor  and  refidoarv  legatee  is,  in  the  civil 
fefidiiary  legatee  )aw,  Mnivirfal  biirj  and  thefe  words,  oy  that  law,  would  have 

whrt'tfcH^mi  »nt"lcd  ^^c  fift«"t  *»  l^c^ng  »*^«  univerfal   heirs  of  all  hit 
Ijw  calls iwrvfr- goods  and  chattels,  to  have  proved  the  will,  if  no  executor^ 
fti  biirt,  tnd    had  been  appointed,  which  is  the  ftrength  of  the  cafe,  and 
^.^•^I^M  «^«  *  very  plain  one  for  the  plaintiffs. 

iMve  been  inti* 

tied  to  proTe  the  will,  if  no  eiecutor  had  been  appointed. 

If  a  legaqr  ii        It  is  certain  where  an  executor  is  named  in  a  will,  and  no- 

fowV^wbidi**'  *^*"g  ""^^^  "  f****'  ^^  "*  *^  **^  intitled,  and  in  this  court^ 
iiews  he  fliuoid  to  the  refidue ;  but  if  a  legacy  is  given  him,  which  fhews 
"kll**''*he'h  ^^  fcould  not  take  the  whole,  as  he  has  a  part  of  the  eftate, 
r  part*of  the*  the  next  of  kin  of  the  teftator  (hall  be  intitled  to  have  it  dif- 
cftate,  the  next  tributcd  upon  the  foot  of  the  ftatute  of^  diftributions* 

of  kin  (ball  be 
intitled  to  have 

it  diftributcd.  It  is  the  ground  too  of  all  the  cafes,  of  excluding  the  exe- 
cutor, that  he  is  only  named  for  the  fake  of  executing  the 
will,  and  to  have  the  trouble,  and  not  any  benefit. 

If  an  executor  is  confidered  as  a  truftee  by  conftmidion 
and   inftrence,  where  a  fpecial   or  general   legacy    is  given 
much  more  where  the  teftator  declares  him  to  be  a  truftce. 


3"h^ 


Ib  the  Time  of  Ziord  Chtficellor  HardwickeJ  301; 

The  cafe  of  BagWiUvtrdis  Dry^  in  i  P.  JVms.  is  exprefsly  in 
point,  and  therefore  brings  it  to  that  queftion,  whether  the  no« 
minating  him  executor  is  not  nominating  him  in  truft.* 

It  is  true,  the  fifters  tsjce  it  in  thirds,  but  if  he  had  done  no 
martj  as  he  has  named  them  univerfal  heirs,  they  would  have 
been  intitled  to  the  probate  of  the  will. 

For  the  proper  term  in  the  civil  law,  as  to  goods,  is,  hares  tef*  Usernt^immm^ 
Uwuntarius^  and  executor  is  a  barbarous  term  unknown  to  that  ""ij"\^  ^f^ 
Itw,  therefore,  a  perfon  named  as  univerfal  heir  in  a  will,  in  my  fn  cbecivil  law» 
opinion,  would  hav.e  a  right  to  go  to  the  ecclefiaftical  court  for  *°<^  executor  a 
tte  probate.       "  L'^^^Ef" 

.    to  that  bwi 

Therefore^  by  nammg  other  perfons  univerfal  heirs^  he  has 
divided  the  authority  from  the  intereft,  quoad  the  executor. 

What  is  the  meaning  of  this  ?  Why^  naming  him  as  no- 
thing but  as  an  inftrument,  and  to  give  him  barely  the  authori* 
tyof  an  executor,  without  any  intereft,  and  the  fa£ls  explain 
it;  for,  as  the  fifters  lived  abroad^  the  teftator  found  it  neceflary 
to  veft  the  authority  in  fomebody  in  England \  for  what  ?  Why, 
•  merely  for  the  purpofe  of  executing  his  will  here. 

Mr.  Brfiwn*s  objeAion  was,  that  though  he  has  named  them 
Wtttrnful  beirSf  yet  he  has  named  them  (o  in  thirds  only  i  and 
being  tenants  in  common  it  could  not  furvive  to  the  other  two, 
and  tfaerefcre  the  executor  by  general  right  is  intitled. 

To  be  fure,  the  law  of  England  is  fo,  but  at  the  executor, 
by  the  words  of  this  will,  is  clearly  only  an  inftrument,  he  can 
take  nothing  beneficially,  and  therefore  it  goes  to  the  next 
of  kin. 

His  Lordfhip  decreed,  that  Sufan  Poilblanc  being  dead  in  the 
teftator*s  life-time,  it  is  a  lapfed  legacy  as  to  her,  and  muft 
be  divided  according  to  the  ftatute  of  diftribucions  (the  exe- 
cutor being  only  a  truftee)  per  capita,  two  thirds  thereof  to  the 
plaintiffs,  tejlator^s  two  jijiers,  and  the  remaining  third  of  this 
third  to  the  defendant  Sufan  Poilblanc,  one  of  the  children  of 
Jtbn  Poilblanc,  the  teftator's  brother. 


*  One  derires  the  Turpi ui  of  his  perfcnal  eftate  to  fo«r  equally,  and  leavea  J,  Sm 
Ctecutor  in  truft ;  one  of  the  fuur  diet  in  the  hfe  of  theteftator  ;  hit  (hare,  as  to  (o  much 
of  the  teftator*s  f'^ite  undifpofed  oi  by  his  will,  (hall  go  according  to  the  ftatute  of 
diftributi'jn,  and  roc  to  the  executor,  he  b:in|t  bare  trultee  for  the  next  ot  kin.  Ba^- 
^'tU  verfui  Jyrj,  i  P,  H^ms»  700. 


4fi* 


»H 


^  CArS^Z^  Anffi»d  fOtd.JScrttRmaed 


Cafe  1 08*       J/l^n  verfus  jf/ioWf    Tli  tbir^fuUnfiir  Hillary  Tmn^ .  1745. 

Ajointrcf.had  A  Motion  WIS  made  on  hth^f  x>{IIan»iyyt/l$M  againft  Lady 
hei  own  part  of .  A\^  u^MT,  to  delircr  vp  ODC,  part  of  a  oiarriage.  iettlemnity 
ilT'iThTr*^  Ihe  admitting  fhe  had  two  ;  and  that  in  the.  fculemtnt  Oirvif 
coftody,  and     JJlotC%  wife  IS  in  the  remainder. 

came  to  the 

fdfTelEdfi  of  the '  htilbihd*(  at  hit  tnciitor  \  ordertfl  to  be  prodoced  hefore  the  clerk  in  co«rt>  hut  iMald 

»ec^  opoit  fpotioji,  direft  itto  be4tB«<reiep,  itbciogtherery  ited  of  lAie-hUJ. 

« 

She^had  herown'panln  her^wn  tdft<kl]r,'and  came  into 
the  pofieffion  of  her  hufband's,  as  his  executor,  and  indorfifd 
with  his  handy  this  is  my  part  of  the  fettlemeot. 

Lord  Chancellor, 

I  will  order  it  to  be  produced  before  the  clerk  in  court,  bat 
cannot,  upon  motion,  direct  it  to  be  delivered  Mp»  bccaufc  tUl 
is  the  very  end  of  the  bill. 

Ap«rcbaier»  if  It  IS  like  the  cafe  of,  ;i:purchafqr,  who.  If  he  deifies  ooticr, 
beiUniet  notice,  need  only  fct  forth  the  purchafe  deed  \  but  may  plead  his  pur- 
^h  thl'piin  ^^^^  ^"^  ^^  ^°  thedifcouery-of  the  title  deeds  j  for  a  purchafer 
chafe  deed,  and :  may,  fubfequent  to  his  purchafe,  have  found  out  a  dcfefl  .in 
plead  hit  pur-  hjg  (itle^  and  if  he  ihould  pnoduce  title  deeds, -they  might  fluke 
Se^fcoS^'of'  ufe  of  them  to  overturn  his  title  at  law. 

the  tiUedcedt. 

There  is  no  occaflon  to  ofFer  to  coofirm  her  title  to*  the 

jointure,  for  they  both  claim  under  the  fame  deed^  and  becau^ 

it  muft  appear  what  their  title  is,  before  it  can  be  confirmed, 

'  but  that  will  not  extend  to  a  precedent  title  deed,  where  the 

perfon  had  a  precedent  eftate-tail. 

AWintreft,  ors  A  jointrefs  ought  to  produce  her  jointure  deed,  and  a  pur- 
porchaier  ought  chafer  his  purchafe  deed,  that  it  may  be  feen  whether  the  lands 
to  produce  theijr  ^j^^y  daijn  are  comprifcd  in  their  deeds, 

4eedf,  to  ice  It  ^  ^ 

the  laadt  thej 

cl^isk  •!•  cofpprifed  therein* 


fiankef^ 


in  the  Tliiie  of  Lotd  Chancellor  HardWicre.  '303 


w 


Himlij  verfus  Simp/on^   March   15,   1745.     In  tbi  paper  of    Cafe  109, 

pUas  and  demurrers. 

Lord  Chancellor^ 

HE^E^E^a  bill  is  brought  to  impeach  an  account,  and  wherea  bill  not 
tiic  defendant  pleads  a ftatei account^  it  is  not  neceflary  ^^^^  impeacbei 
in  every  cafe  that  the  account  fliould  be  annexed  by  way  of  (bhe-  buc^hl^get  the 
dale  to  the  anfwer,  for  the  plea  is  fufficient  in  cafe  it  be  a  fair  puintifT  hu  no 
iccount  ^tween  the  parties ;  but,  in  the  prefcnt  cafe,  the  bill  J^'JSg'dm'^ 
not  only  faipeacnes  the  account,  but  charges  the  plaintiff  has  pieids  •  ftated 
no  counterpart  of  the  account,  and  prays  it  may  be  fet  forth.      acoMint,  he  mad 

'  '  annex  it  to  his 

■  ■•  anfwtr. 

The  Jefehdaht  pleads  a  dated  account,  without  annexijig  it 
to  his  anfwer,  fo  that  if  there  were  errors  upon  the  face  of  it, 
the  plaintiff  could  have  no  opportunity  of  pointing  them  out; 
ind  for  this  retffon,  he  ordered  the  defendant's  plba^to  fiand 
for  an  anfwer,  with  liberty  to  except. 

HiUfyard  yertus  Cnjfy^  March  15,'  1745.  Cafe  no. 

ifl^HE  defendant  pleaded  a  fine  and  non-clarm  to  a  bill  Tbeorisinat  bill 

i  !'  ^^^^  ^X  *"  *^^*""  *^  '^^»  fo''  <*»f<^overy  Whether  the  dc^  Slwly  only, 
fendant'  was  a  piirchafer  for  vafuabie  confideration.  the  amended  bill 

prayi  relief; 

The  plaintiff  came  of  age  in  December  1734,  and  brought  f|^/j^JJ^l^* 
Usbill  of  difcovery  the  June  before  ;  he  amended  the  bill  fe-  eonfidered  at  a 
^  times,'  But  did  not,  till  1745,  amend,  and  pra/  relief.        fi^r^'V^dir* 

.'     ,  original  bill  ai 

Mr-  Cr(^  levied  the  fine  in  1738,  and  all  the  deeds  were  in  much  ai  if  in- 
die hands  of  this  defendant,  as  attorney  to  the  plaintiff.  S^'J.Khmeof, 

and  a  part  of  the 
,-  fame  rtcotid. 

Lord  Chakcellor, 

,  When  the  defendant  put  in  an  anfwer  to  the  amended  bill 
which  prayed'  relief,  he  could  not  put  in  a  complete  anfwer 
over  again,  but  only  refer  to  the  former  anfwer ;  for  if  he  had 
done  otherwife,  it  would  have  been  referred  for  impertinence  ; 
^therefore  this  laft  anfwer  is  to  be  eonfidered  as  a  part  of  the 
■  ^wer  to  the  original  bill  for  difcovery,  as  much  as  if  it  had 
1^0  ingroffed  in  the  fame  parchment,  and  a  part  of  the  fame 
»tcord. 

If,  at  the  hearing  of  this  caufe,  the  defendant  (hould  not 
"*ve  fupported  his  plea  by  the  anfwer,  the  plaintiff  may  coun- 
^i?piove  by  reading  any  part  of  that  anfwer,  and  by  that  means 
^i^'trtum  the  plea. 

a  Does 


^  CASES  Argued  ind  Determined 

Does  it  not  equally  hold  at  the  time  of  arguing  the  plea? 
that  the  plaintiff  may  councerprove  by  reading  a  pafTage  out  of 
the  defendant's  anfwer,  to  fliew  he  had  not  fufficiently  fup* 
ported  his  plea. 

Upon  reading  the  paflages  out  of  the  anfwer,  Lord  Chancel* 
lor  was  of  opinion,  he  had  not  made  a  complete  anfwer  to  the 
difcovery,  and  therefore,  not  having  properly  fupported  hit 
plea,  he  ordered  the  plea  to  ftand  for  an  anfwer  only,  with  U* 
berty  to  except. 

Cafe  III*  Harilngham  verfus  NlAoUs^  Afarcb  15,  X745. 

To  a  bill  for  A  Bill  was  brought  to  be  let  into  the  pofleffion  of  an  eftate^ 
Jh!^ff«a*iSJuI  jt\  ^hc  defendant  pleaded  a  purchafc  for  a  valuable  confider- 
able  confidera-  ation,  and  that  the  money  was  paid,  or  is  hnd  fiii  ficwni  U 

tion  is  pleaded,     ^^  patdm 
and  that  the  '^ 

^"fecund  to  The  fad  is,  that  the  confideration  money  was  never  paidy 
be  paid,  being     but  Only  fecured  to  bc  paid. 

ooly  fecutedy  ^ 

may  never  be 

paid,  and  Um  LoRD   CflANCEiLOR, 

flea  therefore 

•w-ro    .  rpj^^  defendant  has  not  paid  the  money  yet,  and  therefore, 

as  be  has  notice  now  of  the  plaintifPs  title,  the  money  he  has 
only  fecured  to  be  paid,  -may  never  be  paid,  and  confequently 
the  plea  muftbe  over-ruled. 

Cafe  1 1 2*  Zmith  verfus  Smithy  in  the  cauft  petlticnsy  March  24,  1745* 

A  mother  peti-  il  Petition  was  preferred  by  Mrs.  Smith,  on  behalf  of  her 
^oned,^t^r.  2\  daughter  Mifs  Smith,  devifec  of  a  very  large  real  cftatc 
retrained  from  Under  her  father's  will,  againft  Mr.  Barry^  fourth  fon  of  Lord 
marnriBg  her  Barrimore^  that  the  court  may  reftrain  him  from  marrying  her 
M^ifint  ^I!?a  daughter,  being  an  infant,  and  a  ward  of  this  court,  or  to  make 
ward  of'thif     fucb  Other  order  as  bis  Lordihip  (ball  think  fit. 

court ;  ordered, 

at  he  it  likewife  m  infant,  that  his  guardian  (haU  not  permit  him  to  many  the  ^oung  lad/i  witbOQt  tlli 

leave  of  the  court. 

Lord  Chancellor, 

This  care  of  infants  has  been  exefcifed  by  the  court  in  dif« 
ferent  degrees  and  inftances. 

The  care  of  in-        Upon  the  ceflure  of  tht  court  pf  wards,  the  care  of  the  go* 
^u  cMrt  ©r^th^  vernment  of  infants  reverted  to  this  court^  to  whom  it  origin* 

ecflurc  of  the  court  of  warda* 

iiiir 


Ia  tbcTsoie  of  Lord  Chancellor  Hardwxckx«  395^ 

nil/ Velonf^,  and  in  rerpedof  lunaticks^  ideots,  and  infants, 
thC'king  is  tiound  to  take  care  of  them  :  It  is  not  a  profitable 
jurifdidion  of  the  crown,  but  for  the  benefit  of  infants  them- 
fclyes^  who  muft  have  (bme  coihmon  parent. 

This  jorifdidion  is  exercifed  by  way  of  puniihment,  fome-  Exrrrired  r«ine. 
times  on  fuch  as  have  done  any  ad  to  the  prejudice  of  infants  j  ^i'ne*  by  way  of 
and  likewifc  more  ufefully  exercifed  to  reftrain  pcrfons  from  do-  ^Hl^"^^^  ? 

•   '  ^t_-  j*r  •    r  t_  I-  n  L  Wch  as  have  don 

mg  any  thing  to  difparage  infants,  where  the  act  has  not  yet  an  aft  to  the  pre. 
been  compleud.  Jv^'«  o^  infann, 

^     ■     \  but  more  ufefully 

r»^i  <•  *«t-  1.  ...  .,  to  reftiain  perTonj 

Theperlon  againft  whom  tbts  petition  is  prayed,  has  not  in  from  doing  anna 
refped  of  family  and  quality  difparagcd  her ;  but  then  there  is  ^o^ifparag^thrm 

■    ..  t.    ».'  .r  i  ^    '  1*^        r  '        whcfe  It  ha«  not 

another  objeaion  ariies,    from  a  great  inequality  of  portion  yet  Keen  com* 
and  fortune 'between  this  young  lady  and  Mt.  Batrf.      -  '  '  -   i^iete4. 

Though  this  is  not  the  material  ingredient  in  the  happinefs 
tf  the  married  life,  yet  parents  always  take  care  that  fuch  pro- 
Vifion  flltll  be  made  of  this  kind,  as  will  enable  infants  to  live 
in'the  world  fuitable  to  that  rank  to  which  their  birth  intitles 
them. 

The  crown  therefore  a£)s  by  way  of  analogy  to  the  care  and  |f  tiis  Mafter,  to 
prudence  of  the  natural  parent,  and  for  this  reafon,  when  in- ?'***""  **'?'*t 

r  r    .  •  ^        r  •  ferred  to  fee  if » 

fants  under  the  care  of  this  cour(  are  upon  a  treaty  of  marriage,  fettiemmt  pro- 
the  court  refers  it  to  a  Mafler  to  fee,  whether  the  fettlement  p^^ fed  >i  proper, 
pfopofed  is  pioper  ?    if  improper,  the  court  will  not  give  the  '^^'"'"he^cimt'^ 
infant  leave  to  niarry.  wui  not  give  th« 

infant  leave  \% 

As  the  court  has  then,  by  great  variety  of  orders,  exercifed  "™*''y* 
this  authority,  it  brings  on  the  prefent  queftion,  whether  this 
is  a  cafe  fit  for  the  court  to  interfere  in  ? 

The  addreflfcs  of  Mr.  Barry  have  been  carried  on  very  im- 
properly, begun  when  the  lady  was  very  youni^,  and  even  in 
the  life-time  of  her  father :  Complaints  made  by  the  father  to 
tord  Barrtmort  of  his  fon*s  behaviour,  Lord  Barrimort^  by  a 
letter  to  Mr.  Smithy  promifes  his  fon  (hall  never  attempt  an  ad* 
drefs  of  this  kind  for  the  future^ 

The  father  is  dead,  but  has  appointed  tcftamentary  guardi- 
ans to  his  daughters,  and  given  this  lady  and  her  fifter  the  in- 
keritance  of  8000/.  a  year,  upon  condition,  if  they  marry 
Under  age,  that  it  muft  be  with  confent  of  their  mother,  and 
theteftamentary  guardians  ;  fo  that  the  father  has  not  only  in* 
tru(led  them  with  the  commo.n  care  as  guardians,  but  has  (liewn 
fci$  intention  and  defire  they  ftiould  be  confulted  on  mariiAge^ 
And  a  previous  CQpfenc  from  them  obtained, 

.   Vot-  III.  X  Nptwithftaodipg 


3eC'  CASES  Argtts^  and  Determined 

Notwithftanding  Lord  Barrim^is  letter  to  Mr.  St 

yoong  Lady  frequently  met  Mr;  Barrj  at  Lord  B 

houfe,  and  many  mciTages  from  Mr.  Barry  were  carrie< 

BarriTMrt\  fervants  to  the  young  Lady,  and  the  fa£ 

contradicted  by  Mr.  Barrj^   or  Lord  or  Lady  Bam 

that  it  appears  uncontroverted  chat  this  was  difappro 

her  father  in  his  life-time,  and  difapproved  of  by  Lc 

mvTi  iikcwife;   and  yet  fince  her  father's  death  this 

been  taken  up  and  carried  on  by  Lord  Barrimort^  an 

of  the  circumftances  charged  by  the  affidavit  of  9 

and  others  in  (upport  of  the  petition  denied  by  Mr. 

Lord  or  Lady  Barrimvrt. 

The  firft  prayer  of  the  petition  is  for  an  order  on '. 
not  to  marry  the  young  Lady  without  the  leave  of  t 

All  thefe  orders  import  only  during  her  minority, 
fiire  at  the  age  of  twenty-one  (he  is  fuijuris^  and  a 
difpofal. 

A  fvnersl  drder  The  council  for  Mr.  Barry  do  not  .obje A  to  fucfa 
ofreftrift.onaf-  ^^^  ^yg^  |f  jj  ^^^  ^  general  order,    yet  it  would  a: 

andVhoeTer  ^*  body,  and  whoever  (hould  prefume  to  marry  her,  w 
i]i««ld  marry  the  a  contempt  of  the  court;  but  when  there  is  an  \ 
u!c^1!^^^\  ^g***^*  »»y  particular  pcrfon  to  rcftrain  him  from  m 
•f  the  court.       infant,  it  is  ufual  to  infert  his  name  in  the  order. 

The  petition  prays  fccondly,  that  all  letters  coi 
^  importing  any  promife  of  marriage  (hould  be  produc 

It  has  been  iniifted  by  Mr.  Barry*s  council,  ths 
order  has  ever  been  made  by  the  court. 

I  cannot  fay  I  do  remember  any  fuch  order,  bui 
doubt  of  the  court's  having  a  power  of  making  f 
when  a  perfon  obtains  a  promife  in  writing  to  bin( 
fants,  whilft  under  the  care  of  the  court. 

It  is  very  true,  a  promife  of  an  infant  under  a] 
bind  the  infant ;  and  fo  laid  down  in  the  cafe  of 
IfWid  in  the  court  of  King's  Bench,  {vidi  Fitz-Gi 
175,  and  275.)  It  was  infilled  there  the  infant 
fupport  an  adlion  on  a  promife  of  marriage  ;  the  coi 
treraely  doubtful,  but  were  convinced  by  the  argun 
JieeveSy  afterwards  Lord  Chief  Juftice  of  the  court  c 
Pleas  ;  and  indeed  it  was  a  very  fine  one,  and  is  th< 
in  Fitz-Gibbons's  book. 


*  Jf  a  jr.an  of  full  age  and  a  ftmaU  <ff  \%  promife  to  inrrrrrarry,  ai 
marries  another,  an  action  lifS  a^^mfV  hirn  :  tor  though  (ucix  marr'agi 
be  voi,)«ble  as  to  ihc  iniaut,  yet  it  (ha]]  be  hindini;  on  de  peifon  of  tui 
lc  pieUinicd  to  have  a^'ted  with  fufficient  ciutlon  ;  o  hrrwi»e  this  piivi 
fanis  of  refiintUngand  breaking  throujih  their  con;rarts,  wii.ch  was  'itt\ 
vantage  ttf  them,  m<giit  lurn  greatly  to  their  prfJMdne.  Kiio  j^br.  3 
TCI  Jus  h^'ard,  Jt:n  ^  Cat.  Z,  %  Utra,  850,  937,  iiuinti'a^  B,  R,  a; 
B,  R,  la,  173,  176, 
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}n  the  Time  of  Lord  Chancellor  Hardwicke. 

As  to  the  rures  arid  method  of  pri&fce  in  fuch  a  cafe  in  the 
teoclefiaftical  court,  that  was  not  abfolutely  determined  in  the 
CQort  6f  King's  Ben'chj  but  rather  ukeA  r>  be  ih  this  manqel*. 

Upon  a  con  trad  of  marriage  Infuluro  xhk  ec'clefiaftical  court 
can  only  puni(h  theparty,  pro  taftomjidii^  but  cannot  decree  a 
performance  of  conjugal  rights. 

But  be  that  as  it  will,  and  that  it  is  only  voida))Ie  ;  yet  Joes 
not  fuch  a  behaviour  as  Mr.  Carry's  tend  to  entangle  an  infant, 
and  to  prevent  her  from  marrying  advahta'geoufly,  where  a  pro- 
per match  offers?  and  in  fbort  nothing  can  tend  moVe  tp  her 
piejudice  than  fuffering  her  to  be  infnared  and  drawn  in  to  en- 
t^  into  fuch  engagements  during  her  infancy,  and  therefore  it 
is  highly  incumbent  on  the  court  to  fee  What  Heps  have  beca 
taken  to  infnare  her. 

For  notwithftanding  a  female  of  twelve  years  of  age  ii  capa-  Though  Jnfantu 
ble  of  con'trading  marriage,  the  canohs  in  1603  are'cxprcfly  "^■s^®^/**'- 
againft  infants  marrying  without  confcnt  of  parents,  and  a  li-  l'„'aifAiwt'iV» 
ceoce  cannot  be  had  without  on  oath  of  the  parents  or  guardians  fetAa]e»  are  ca- 
confent,  notwithftanding  infants  are  capable  of  entering  into  ?•****  ^^  *"^'"*J 
coiitra^  of  marriage  in  the  notion  of  law  at  the  age  of  fourteen  l^rri>^\"yct  by 

and  twelve*  the  canons  of 

I'^O]!.  ic  cannoC 
be  dpne  Wlchoo't  the  confenc  of  p^i eAti* 

I  will  order  Mr.  Barry  to  produce  fuch  letters  as  contain  a  Theccoitd-re^t- 

pFomife  6f  marriaee,  but  not  hilUt  doux  or  letters  of  civility  j  ^**  ^^'  f'"^,  *** 
{.    ^      -  ^  •        .  ,,.  ,r  •'. 7  produce  fuch  let- 

tor  aa  a  utttr  may  contain  as  Itrong  a  promiie  as  a  note  irt  tcrs  as  contained 

writing,  therefore  it  muft  be  produced  :  And  Mrs.  ^mlih  (hall  a promifr  of  mar- 
likewi^  be  allowed  to  examine  Mr.  Barry  on  interrogatories  5  J^!]J;V/^yf^;^^^^ 
it  has  been  offered  by  Mr.  Bdrrf%  council,  that  I  fhall  lobkn/  to  betkefirfl 
into  them  as  a  private  gentleman^  but  that  will  not  be  a  know-  'V*'«<«  offuchKi$ 
ledge  to  me  in  my  judicial  capacity,  4nd  therefore  of  no  ufc.     *'iu!^dyjuk^\t- 

The  affidavit  of  Mr.  5(7rry  mentions  other  letters  of  like  jookineiritorVjcnii 
import  and  e(Fe£^,  but  that  is  not  f^tisfadory,  therefore  they  «» pi^'^^e  gfn- 
muft  be  produced  likewife.  H'-;^,-  ^^.tte 

It  hz%  befen  bbjeaed  by  Mr.  Barry^'s  toUncil-,  that  the  letter  ^^l'^^^^,^^ 
mentioned  in  Mr.  Baryy's  aiSid^Vit  Was  wrote  before  the  filing  dtcisl  cs^iiy. 
of  the  bill,  and  therefore  is  not  a  matter  for  the  coanLfance  of 
the  court :   Suppofing  it  was  before  filing  of  the  bill  ^  this  is  a 
very  nice  diftin£lion,  for  if  fuch  an  affair  has  betn  carried  on 
privately  and  clandeftinely,  without  the  knowledge  of  t.hc  mo- 
ther of  the  young  Tady,    and  the  teftamentary  guardnaus,    I 
Iball  take  it  as  one  entire  tranfa^tion,  in  order  to  dra.w  in  the 
jnfint  to  an  improper  adt :  It  might  be  done  too  when  there  was 
A  profpe6t  of  fuch  a  bill ;  therefore  this  court  ought  not  to  put 
it  upon  fuch  a  narrow  point  as  this  is  :  And  it  is  ver  y  |>robabtd 
Ipo  this  letter  Was  delivered  to  Lord  Barrimon  afteif  ihiis  peti^ 
tjoo  lodged. 

^  X  2  U 


3o8  CASES  Argued  tnd  Detennined 

So  far  at  relates  to  the  promife  of  marriage,  Lord  Bmrim 
hat  no.  bttfinefs  with  the  letter  delivered  to  him  by  the  fon's 
licitor,  the  cuftody  of  the  folicitor  is  the  cuftody  of  Mr.  Bar 
this  is  a  kind  of  management  too  I  do  not  approve. 

Lord  and  Lady  Barrtmore  are  not  mentioned  in  thc^prayei 
the  petition,  nor  ferved  with  notice,  therefore  are  not  bei 
the  court;  but  thouah  I  cannot  make  an  order  mminatim 
Lord  Barrimorij  yet  I  will  make  an  order  as  Mr.  Barry  is 
lowed  to  be  an  infant,  that  whoever  has  a  power  over  hin 
guardian,  ihal!  not  permit  him  to  marry  the  young  lady  w 
out  leave  of  the  court ;  and  do  dired  that  all  letters  import 
a  marriage  ihall  be  produced  before  a  Mafter,  and  that  I 
Smith  be  at  liberty  to  examine  Mr.  Barry  on  interrogatotiei 


Cafe  113.  In  tbg  lunacy  rf  Mr.  Rohrts^  Marth  25,  1746. 

Not  only  the  lo-  fTTl  HIS  matter  came  on  before  the  court  upon  except 
wilf'th!^!^.  A  ^^  **^«  Matter's  report,  which  approved  of  the  con 
tickUbottoaapon  ance  of  the  eftate  in  Barhad$es  to  Sir  Stipben  Aniirfin  i 
^^S^*^^*  Dodor  Finnyy  purfuant  to  Lord  Chancellor's  order. 

aAp^Kwa^a«a^rHv 

Before  the  laft  order  was  carried  into  execution,  Rghrts  < 

The  conveyance  is  by  leafe  and  releafe  to  fuch  ufes  as 
fitted  under  the  will  of  Mr.  Rphgrts's  father,  in  which  Sir 
pbin  Andiffon  is  the  laft  remainder*man. 

Exceptions  are  taken  by  the  heir  at  law  of  Mr  R»hrfSf 
the  moft  material  is,  that  the  conveyance  ought  to  have 
made  to  Henry  lUherts  thelunatick  in  fee. 

Mr.  Noil  for  the  exceptant,  the  heir  at  law  of  Mr.  Rati 

The  intent  of  thefe  exceptions,  is  to  leave  the  heir  at  1; 
liberty,  without  any  previous  order  of  the  court,  to  come 
judicial  determination  of  this  point,  either  by  traverfinj 
inquifition,  or  in  any  other  manner,  whether  he  is  intit 
the  fee,  or  whether  Sir  Stephen  Anderfm  is  intitled  as  la 
mainder-man  under  the  will  of  Mr.  Roberts^s  father. 

He  argued,  that  this  court  will  not  conftder  the  inqui 
as  an  ahforute  determination  of  the  right  of  inheritance  i 
lunatick's  eftate,  and  though  be  could  not  cite  a  prece 
yet  fubmitted  it  upon  general  rules  of  reafon  and  juftice, 
an  heir  at  law  may  traverfe  an  inquifition,  and  that  the 
will  not  bind  bim  down  without  a  judicial  determination  < 
pome. 
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TiMt  if  Dodor iCr«i9  couU  not  have  been  bound  by  the  in* 
quifition,  unlefs  he  had  agreed  previous  to  it  to  be  bound, 
much  more  the  heir  at  law,  who  has  not  entered  into  any  fuch 
agreement,  cannot  be  bound.  He  cited  Sir  Gtoffry  Palmer^ 
Attorney  General  on  the  behalf  of  Jcromi  Smtb  againft  SirRa^ 
Urt  PiMurft^  I  Cb.  Caf.  112,  113. 


In  all  judgments  againft  the  anceftor  the  heir  has  the  bene- 
fit of  a  writ  of  error,  or  appeal  1  then  why  ihouid  he  be  barred 
here,  when  this  is  a  proceeding  only  found  upon  the  preroga- 
tiire  of  the  crown  I 

It  was  but  a  limited  infanity  found  by  the  jury,  that  Mr.  Rq* 
krU  was  n$i  •/ capacity  fuffichnt  U  manage  bis  own  affairs. 

A  great  inconvenience  would  follow,  if  the  property  of  per- 
fons  Ibould  be  bound  in  this  fummary  way  by  order  of  this 
court,  and  will  be  thefirft  precedent  of  this  kind  ;  and  all  that 
is  flked  ia  to  have  an  opportunity  of  trjing  the  fad  of  the  lu- 
nacy. 


Mr.  Wilhrabam^  counfel  of  the  fame  fide,  faid,  we  do  not 
defire  ah  immediate  conveyance  to  the  acceptant  the  heir  at 
law,  but  only  to  fome  oiEcer  of  the  ^ourc,  to  the  ufe  of  fuch 
pcrfons  as  may  hereafter  turn  out  to  be  intitled. 

Hj  At  St.  di  Prarogat.  Regis^  ij  EAu.  2.  r.  lo.  It  is  a  fort 
of  ofice  to  intitle  the  King  to  lay  bis  hands  upon  the  perfon 
and  eftate  of  a  lunatick  ;  and  tho*  the  King  cannot  be  proper* 
ly  called  a  truftee,  yet  in  this  cafe  he  is  ^uafi  a  truftee  for  the 
lunatick's  benefit  only  ;  for  it  is  there  faid,  the  King  JhaU  taki 
mMngia  bis  awn  ufe. 

There  is  nothing  in  this  inquifition  that  can  affefl  the  right 
of  a  lunatick  to  the  eftate.  yidi  Guttini  verl'us  Brewn^  i  Cb. 
Caf.  49*  that  a  fine  (hall  not  work  further  than  the  court  in- 
tended  it  ^  the  lame  rule  will  hold  as  to  the  order  made  in  this 
cafe. 

As  to  the  order's  being  conclufive ;  Confider  firft,  how  it 
would  be  in  point  of  law,  this  concerns  freehold. 

If  a  man  has  a  judgment  againft  him  on  demurrer,  he  is 
barred  in  a  perfonal  a6tion«  and  can  only  have  attaint  or  writ 
of  error  $  but  otberwife  in  freehold.     Fide  b  Co.  7.  h. 

He  can  have  no  attaint  here,  becaufe  it  is  in  the  cafe  of  the 
€rowa«     4  lt0on.  46.    jfnon. 

Xa  The 


t  think  I  may  dceMeon  fame  fare  And  certain  priticiptA  oH^ 
this  exception,  without  prejudicing  any  perfon's  right. 

Thequeftion  is,  whether  I  (hall  leave  DoStorFinHiy  a^poiwef 
ef  difputing  it,  if  he  chinks  fit,  by  reafon  of  bis  not  baring 
done  an  aSto  extinguiih  his  right. 

The  ttctption  is  miftaken,  for  the  courfe  of  this  proceedipg 
Was  to  ihew,  whether  Mr.  Ribgris  was  a  lunatick  or  not,  and 
whether  Dodor  Finnty  had  any  right  to  the  eftate ;  for  tafup* 
pofe  that  deed  Was  void,  and  yet  in  force  at  the  fame  time^ 
would  be  inconfiftent;  this  being  the  intent  of  the  order 'to 
prevent  the  trying  the  lunacy  over  again  in  Barhadoes^  it  does 
not  imply  the  court  admitted  PoSor  Ftnney  to  have  a  right, 

t  am  of  opinion  not  only  the  lunatick,  but  the  heir  of  the 
lunatick,  is  bound  upon  tbi  travtrji  of  the  itifutfition^  or  it  would 
have  been  a  very  fruitlefs  zSt  of  parliament. 

A  trial  by  infpefiion  is  the  proper  trial  by  the  Lord  Chan- 
cellor  as  to  his  perfon  ;  when  there  has  been  a  fo)emn  trial  in^ 
the  life-time  of  a  lunatick,  who  is  bound  himfelf ;  to  fay,  tbat 
after  his  death,  when  be  cannot  appear  in  proper  perfon,  and 
cannot  be  ipfpc£led  by  the  jury,  it  Ihould  ftill  be  open  to  atra« 
verfe  by  the  heir  at  law,  carries  a  great  abfurdity  with  it. 

Wheft  the  The  alienee  of  a  Idnatick  may  traverfe  an  inquifition  as  m^H 

tl^TtUkiMwfe.  *^  *^  lunatick  hirofclf ;  fuppofe  both  the  lunatick  and  the 
ifb«^u  fool^Ta  alienee  traverfe,  and  he  is  found  a  lunatick  at  the  time  of  th^ 
Itin.tick  tt  the    alienation,  is  not  the  alienee  bound  \  He  certainly  is. 

time  of  the 

Li»M^uWuDa«      The  alienee  it  is  faid  fhall  be  bound,  becaufe  he  was  t  party 

tb  the  fuit,  but  the  heir  at  law  ihall  pot,  which  would  1>e  a 
inanifeft  injuftice,  and  ItiM  {Ironger  in  the  cafe  of  ideocy, 
Vrhcre  the  crown  grants  the  cuftody  and  profits  of  his  ettate 
during  his  life,  the  idcot  dies,  and,  according  to  the  dodrine 
laid  down  by  counfel,  the  heir  at  law  may  come  in  and  traverfe 
the  idepcy  :  Shall  the  executor  of  ^n  ideot  have  an  account 
againft  the  grantee  for  the  profits  incurred  dufing  the  gran( 
from  the  crown  \  tHo  furely. 

The  lunatick  it  is  faid  would  not  be  bound,  becaufe  wheii 
be  recovers  his  fenfes  he  may  traverfe  it[;  certainly  he  could  not^ 

Though  I  have  faicl  all  this  upon  the  general  point  that  the 
beirat  law  is  bound,  yet  if  Mr,  Robirts  was  really  a  lunaticl^ 
at  the  time  of  the  deed,  it'is  abfolutely  void  ;  if  void  fo  as 'not 
to  pafs  the  eftate,  it  is  equally  void  fo  as  not  to  bar  the  entail. 

But 


in  Ae  Thne  6F  Xiocd 'Ghtntellor  Hauowicki,  313 

But  fappofe  a  etHnmon  Tteo^try  might  have  a  diftind  ope- 
ntion  from  the  deed  to  lead  the  ufeS|  for  a  common  recovery 
will  bar  the  entail,  though  there  is  no  deed  to  lead  the  ufea^ 
becaufe  it  is  in  refped  of  the  fatisfa^iien  oftflatiin  value^  which 
creates  the  bar  ;  yet  if  fuch  a  deed  as  this  does  not  pafs  the 
eftate,  then  the  deed  can  have  no  operation  as  a  recovery  of 
an  eftate  in  fatisfaSion  :  here  it  is  quite  a  diilind  thing  from 
the  cooimon  iccovery,  for  it  all  depends  upon  a  IttUr  tf  attW'^ 
wtf  executed  by  the  lunatick,  which  is  a  deed,  and  therefore 
every  thing  done  in  purfuance  of  it  is  void  :  and  this  was 
determined  in  the  cafe  of  IVtntworth  verfus  ChdmUj  in  the 
court  of  Common  Pleas,  ^i:i&tf//i7}tfi  term,  174.4* 

But  I  will  fuppofe  Rabirts  was  not  a  lunatick,  and  that  on 
t  future  bill  brought  here,  Robirts  (hould  be  found  not  to 
be  a  lunAtick,  but  a  weak  man,  and  the  deed  obtained  by 
fraud  or  impoiitipn  :  after  the  death  of  Mr.  Roberts^  the  court 
muft  ^|:e  it  exa^ly  in  the  fame  light  a$  it  ftood  before  his 
conveyance-;  if  Do£tor  Finney  gained  no  right  by  this  deed, 
he  can  convey  nothing  to  the  truftee  under  the  order  of  this 
court,  therefore  the  heir  at  law  is  not  hurt. 

But  fuppofing  the  entail  is  barred,  thofe  ufes  are  not  ex- 
ifttng,  ^nd  no  prejudice  can  arife  from  the  conveyance  dircd- 
cd  by  the  Mailer^  his  Lordfhip  pver-ruled  the  exception,  but 
not  fo  as  to  prevent  any  right  the  heir  at  law  may  appear  to 
have  on  trial  at  law. 


A 


Anon,     Eajier  Urmy  i*] \t»  Cafe  1 14. 

Bill  was  brought  for  a  redemption  of  a  mortgage. 


Lord  Cbancillor  fet  out  with  faying,  that  he  thought  the  Themlem  rela- 
rule  in  relation  to  redemptions,  which   had  been  eftabliflied  ^1°"  ^"J^^fTP: 
la  this  court  for  lome  time,  and  which  was  analogous  to  the  here  by  waj  of 
Satttte  of  limitations,  is  a  very  right  and  proper  rule;  that  toaiosy  to  the 
after  twenty  years  pofleilton  of  the  mortgagee,  he  fliould  not  ^^^^If,  ^htraV- 
be  dtfturbed,  or  otherwife  it  would  make  property  very  pre-  ter  20  \e*n  pof- 
Carious,  and  a  mortgagee  would  be  no  more  than  a  bailiff  to  'cffion  >  "J^''^* 
the  mortgagor,  and  fwbjc6t  to  an  account;  which  would  be  a  J*/"^^ °i^/ij^ 

great  hardUlip,  •  very  n{:ht  and 

proper  OiiC 

But  on  the  other  hand,  I  never  heard  of  the  rules  that  Mr. 
Clari  has  inftfted  on  for  the  defendant,  that  whoever  comes 
for  a  redemption  muft  (hew  a  difability  in  the  owner  of  the 
fquity  of  redemption  to  come  foon^r  ;  and  Secondly,  That 
if  the  court  (hould  be  fatisfied  in  this  refped,  yet  they  will 
pot  decree  a  redemption,  where  it  would  fubjecl  the  mort- 
gage tq  great  inconvenience  in  taking  the  account. 

I  do 
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t  do  not  know  thefe  rules  have  ever  been  eftabliflied'  here. 
but  if  the  court  decree  a  redemption,  they  provide  as  well  as 
they  6an  againft  laying  the  mortgagee  under  inconvenience  if 
paffing  the  account. 

There  never  was  a  judge  who  has  fat  in  this  courts  couU 
be  more  difinclined  than  I  am  to  allow  a  redemption,  when 
there  has  been  a  length  of  time  incurred  flnce  the  pofleffioo  ol 
the  mortgagee  of  the  premifles  in  mortgage. 

Efpecially  in  a  cafe  like  the  prefent,  where  a  prowling  af- 
fignee,  as  the  plaintiff  is,  admits  that  for  a  very  inconuder- 
able  fum  he  bought  the  equity  of  redemption,  imagining, 
from  fome  knowledge  of  the  law,  he  might  be  able  to  unravel 
a  great  number  of  circumftances,  and  by  that  means  intitlc 
himfelf  to  a  redemption :  and  I  fhould  be  very  glad  in  de- 
creeing a  redemption,  that  I  could  do  it  for  the  fake  of  the 
unfortunate  family  who  were  the  original  borrowers  of  the 
money  ;  but  though  they  have  conveyed  away  all  their  right, 
yet  even  in  the  caie  of  an  affignee  of  the  equity  of  redemp- 
tion, if  there  are  circumftances  which  would  induce  the 
court  to  decree  a  redemption  in  favour  of  the  reprefentative 
of  the  mortgagor,  the  aiSgnee  who  ftands  in  his  place  will 
liave  the  benefit  of  it, 

I  am  of  opinion,  that  though  no  fingle  circumftance,  ab- 
ftrafled  from  the  reft,  will  be  fufficient  to  in  title  the  plaintiff 
to  a  decree,  yet,  taking  them  altogether,  they  are  of  weight 
enough  to  intitle  the  plaintiff*  to  a  decree, 

Fqr  in  17^3  it  was  plainly  a  mortgage,  and  the  bill  was 
brought  only  in  1738,  which  is  but  fiftunjiarsy  and  there- 
fore is  not  within  the  bar  which  has  qf  late  years  been  laid 
down  by  the  court.    ^ 

Tl^erc  was  a  cafe  before  8ir  J9feph  JekyU^  where  he  de- 
creed a  redemption  upon  the  circumftance  of  the  perfpn  (who 
was  in  polTeQion  of  an  eftate  originally  in  mortgage)  calling  it 
by  the  name  af  my  mortgaged  eftati  in  his  will. 

A  fcdeaptJon  But  though  I  decree  a  redemption,  it  muf^  be  upon  terms  ; 
va.  decreed  in  i^gj  j^c  plaintiff  before  the  Mafler  in  taking  the  account  be 
kj'n  was  brought  c^^^i^^^  to  furcharge  and  falfify  only,  and  the  intereft  upon 
after  a  ponreiTion  the  mortgage  to  be  computed  at  5  /.  per  cent,  which  his 
l",{;:":o«""  LordOiip  dlreacd  accordingly. 

* 


^ot  Within  thf 


Fonenau 
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C 


Fonereau  vcrfus  Fonereau^  Eafter  tirm^  '745-  Cafe  iif, 

L^U  D  III  S  Fonereau  by  his  will  deviTed  as  follows  :  After  the  death 
**  I  give  and  dcvifc  the  fum  of  ^4*000/.  to  my  executors,  ®^^'  ^'^^^  ^*^' 
*^  guardians  and  truitees  feverally  and  jointly,  in  trult  to  in*  of  his  fonsdicd, 
?*  vcft  the  fame,  within  the  term  of  fix  months  next  after  my  having firfi  made 
**  deccafe,  in  the  purchafe  of  fuch  parliamentary  funds,  or  br«rcr  pi/^/* 
fuch  other  real   or  perfonal   fecurities  as  they,  or  the  fur-  executor  and 


«c 


vivor  of  them,  (ball  think  fit,  in  truft  to  pay  the  yearly  refiduary legatee, 
?*  intereft  and  produce  thereof  unto  all  my  childr<:n  by  my  blii^againft  \hc' 
**  late  wife  fili^beth^  and  unto  thofe  that  (hall  be  born  by  other  chUdrrn  of 
**  my  prefent  wife  Anne^  when  they  (hall  have  attained  the  age  f^f '  JJ^^ ''*^^'* 
**  of  21^  Ihare  and  (hare  alike  j  and   that  the  (hare  of  each  oi  fctn  in  the  fum 

cc 
cc 


my  daughters  be  paid  to  each  of  my  daughters  during  the  of  s4>ooo^« 
term  oY  their  natural  lives  :  And  I  will  that  the  intereft  or  2^','^^y  ^Vfo- 
yearly  produce  of  the  fevcral  fums  or  parts  of  the  faid  fecu-  hteiy  veOed 
ritics  ^hich  (ball  belong  tp  my  daughters,  who  are  or  (hall  j"  ^''">  *"^  J*- 
**  be  married,  be  paid  to  them  upon  their  Tingle  and  fepar4ie  p^X'nff  a*  hit 

cc 
cc 


receipts,  without  the   controul  or   intermeddling  of  their  rfpteimtative, or 
refpedtive  bu(band<r,  and  without  their  being  fubjcdl  to  the  ****^  'l^'^v*  '^" 
difcharge  of  any  of  their  faid  hufband's  debts.     And  I  will  and**hchmged^to' 
♦*  that  fuch  my  faid  daughter  or  daughters  receipt  fingle  and  the  lefiduary 
«*  feparatc  (hall  be  a  fufficient  difcharge  to  my  faid  executors,  l!^'^"*, T/'^'  * 

n  !•  r        f  •  t     r        r      t  »•  n  %  *^  caunot  belong  /• 

f^  tf uftees  and  guardians  aforefaid,  for  iuch  yearly  intereft  and  Peter*xnprefinta» 
««  produce:  and  after  each  and  every  of  their  refpeSive  de-  tiw,jsitnewr 
M  ceafes,  in  truft  to  divide  to  each  the  part  or  (hare  of  ^i^cTl^ffi/^'forit7t 
*'  fecurities  wherein  the  ium  (ball  have  been  inyefted,  zmong  the jh^re  or/y  (f 
«'  the  ifTue  of  fuch  of  my  faid  chlldien  who  (ball  happen  to  f^; y^ariy i>ruiu€» 
*'  QiCj  ip   fuch   manner   and  proportion  as  any  pf  my  i^ia  that  is  ilven  to 
ff  ct)tldren  fp  dying  (liall  re fpeftively  appoint  in  an^  by  his  ary  0/ ti>e  chU- 
"  or  her  laft  will   and  teftamcnt ;  and  for  want  of  fuch  ap-  f^?;  f*'  f''""/' 
**  pointment,  then  in  truft  to  divide  fuch  part  or  (hare  of  the  at  a provifion fif 

V  faid  fecurjty  equally  among  fuch  refpeftive  i flue  of  any  oi  tbe ffveral  \^\y^t 
**  my  faid  children  ac  their  refpedtive  age  or  ages  of  21  y^^^^jaeeTit^beLnl't^ 
*^  and  in  truft  in  the  mean  time  tn  apply  the  intereft  of  their  tbtrefiduary  u- 
5*  refpective  (hare  or  portion  tq>vards  their  refpedive  mainte-i^"''"'/^*''^'^  '* 
"  nance  and  educaiion  ;  anji  in  cafe  any  fuch  ifl'ue  (hall  hap- 2,^,2!!rf/roJ^^?' 
"  pen  to  deccafe  before  attaining  fhe  age  of  21  year?,  x!ti^vi  refidue.^nAtiwe^ 
,"  and  in  fuch  cafe  I  will  that  the  (liare  of  him  or  her  or-(:'"^'-*''' -^ 
"  them  fo  dymg  do  go  to  the  furviyor  or  furvivors  of  them  ;  am-mgtbe  i^r^v.^^ 
?*  and  in  cafp  all  the  ilTue  of  any  of  my  chi|dren  (ball  happen  '"j:  thOJ^tn, 

"  to  die  before  attaining  the  age  of  21  years,  to  be  divided 
**  equally  among    ail  my   other  children  or  iheir  children  ; 

V  the  children  of  any  of  my  children  who  Huil  happen  to  be 
f*  dead  at  the  time  of  i\\t  deceafe  of  the  longer  liver  of  jhc 
"  ifiue  of  my  faid  chiliiren  (fuch  iffue  dying  a!l  before  the 
f*  age  of  21  years  as   aforefaid)   co  have  the  (bare  of  his  or 

^i  her 
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^*  her  parent  equally  between  them  :  And  I  will  that  my  faid 
**  executors,  truftees  and  guardians  do,  until  fuch  time  as 
*^  they  (hall  have  invefted  the  full  Aim  of  54^000 A  in  the 
**  purchaie  of  fecurities  for  the  purpofes  aforefaid,  pay  to  my 
^*  children  out  of  the  reft  and  reiidue  of  my  perfonal  eftate  as 
**  much  as  will,  together  with  the  intereft  of  the  fecuritiai 
^<  which  fhey  ihall  purchafe,  as  they  go  on  in  purchafing 
*^  thereof,  amount  to  4/.  for  each  hundred  yearly,  for  their 
refpefiive  part  or  (hare  of  the  yearly  produce  or  rntereft  of 
faid  54,000 /•  I  fay  of  the  faid  54,000/.  bcforefaid,  to  re- 
*^  main  and  continue  in  truftees  aforefaid  ;  and  I  do  hereby 
*^  declare,  that  I  give  and  devife  the  faid  54,000/.  to  my 
<*  faid  children  by  my  former  wife,  and  unto  thofe  who  (hall 
^'  be  born  by  my  prefent  wife  Jntu  aforefaid,  over  and  abov/e 
^*  the  feveral  fums  of  money  which  I  have  given  them,  or 
**  obliged  myfelf  to  give  them,  either  upon  marriage,  or  any 
*^  otherwife,  before  the  figning  of  this  my  prefent  laft  wiU 
^<  and  teftament/' 

And  the  faid  teftator  by  the  faid  will,  after  payment  of  hji 
debts,  funerals  and  legacies,  gave  and  devifed  the  refidue  pi 
his  eftate  to  his  fons  TbomaSy  AbtU^  Claudius^  Peter  and  Piy- 
lipj  to  be  equally  divided  between  them,  and  made  Tbom^^ 
Jhill^  Piter  and  Pbilip^  executors,  and  died  the  5th  of  Jfrit^ 
1740. 

The  15th  of  OGoher^  I743»  P^/r  died,  having  made  bii 
will,  and  Philip  executor  thereof,  and  refiduary  legatee,  w$o 
brought  his  bill  againft  the  other  children  of  the  faid  Ctaudi 
Fonereau^  and  infiited  that  the  fliare  of  Peter  in  the  faid 
54,000/.  amounting  to  6ooo/.  was  abfolutely  vefied  in  Peter^ 
and  fo  belonged  to  him  as  his  reprefentative ;  if  not  fo,  jfcl 
the  teftator  not  having  made  any  provifion  for  the  contin- 
gency of  any  of  his  children  dying  without  any  iflue,  the  fliarc 
of  fuch  child  fo  dying  fell  into  the  rejiduum  of  the  teftator's 
eftate,  and  belonged  to  the  rcf\duajcy  legatees  e^c^ulive  of  ^( 
other  children. 

The  daughters  by  their  anfwers  infifted,  that  though  thi 
contingency  of  a  child's  dying  without  iiTue  was  not  in  words 
provided  for,  yet  it  was  virtually  included  in  the  more  remote 
contingency  provided  for  by  the  will,  {viz.)  the  ijfue  ef  etv^ 
•f  the  children  dying  before  %\  without  i£i4e^  and  that  it  might; 
according  to  the  limitation  over  in  that  cafe,  be  divided  amon| 
all  the  children  equally. 

The  cafes  cited  for  the  plaintifF  were  Eajlcourt  vcrfus  IVar 
rjy  Comber h,  437.  ^/tc;/j«^  vcrfus  Shepherd^  2  P,  fVms.  194 
which,  Iiord  Hardwicke  faid,  he  could  fee  noreafon  to  approve 
of  as  reported   there.     2  Fentr.  363.  Hutton  verfus  Simp/on 

2  Pern 
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%Virm.  J22.  HttHiH  vtrfva  Simpfon.    Harris  verfus  Chapliny 
the  a5th  of  Fikruwrj  1735.     Cr:  Eli%.  525.  * 

For  the  defendants  was  cited  the  cafe  of  Jtnes  verfus  JFffi'- 
amke^  Midf.  arm  1711.  Eq.  Caf  Abr.  245. 

LoED  CbaKcslloR) 

There  are  three  queftions  in  this  cafe. 

The  firft  is,  if  this  fliare  belotigs  to  Philips  Pittr^s  repre- 
IbitatiTe. 

'SecMflly,  If  it  gMs  to  dl  th^  AitViving  childmi. 

Thirdly,  tf  it  foils  into  the  general  r^&ririli  of  the  teflator's 
iflate« 

As  .to  thafrft^  I  am  rery  clear  it  canqot  belong  to  Petir\  tt^ 
prefehtative,  becaufe  it  never  veiled  in  Ptitr  himfelf ;  for  no^ 
Aing  is  given  to  any  of  the  children  b«t  the -fliare  of  the 
]feai^  produce  and  intereftof  the  principal  fum  of  54006 /• 
which  is  intended  as  a  provifion  for  the  kvcnl-^irpis  of  each 
child. 

As  to  the  fecond  queftion,  I  am  of  opinion  it  will  go  ac- 
cording tathe  devife  over,  and  that  muft  be  acording  to  the 
ipcent  of  the  teftator  colleded  from  the  feveral  paru  of  the 
inn. 

Confider  it  with  regard  to  the  contingency,  and  as  to  what  WBere  there  ni 
diftinguiflies  it  from  the  cafe  of  ^wr/ verfus  ff^iftcombe  :  It  »* '*!|J*'?^*"  jf  f 
infifted  by  the  plainciflF  chat  the  contingency  muft  happen  of  a  ^,(4  to^'whom 
child  being  born,  and  that  child  dying  without  iflue  before  tiie  panicukr 
the  age  of  twenty-one,  or  the  devife  over  of  the  fliare  to  the  **°>"«"|f"  ■» 

-^u^       LI  J  1        ir  rt  never  hM  leeii 

Other  children  cannot  take  effed.  ,« «^,  there* 

mainder  o?eff 

In  the  cafe  of  a  real  cftate,  fuch  a  cotiftruflion  could  not  "^  "^^^ 
he  made,  becaufe  where  there  there  are  remainders  it  has  been 
confidered  as  a  difpolition  of  the  reverfion  left  in  the  teftator, 
and  if  the  perfon  to  whom  the  particular  limitation  is,  never 
has  been  in  ejfcy  the  remainder  over  taiies  efFed. 


*  y.  '^.  after  the  devift  of  rcTcral  putt  of  hit  real  and  perfonal  eftate  efttte*  t«  feteral 
perlbiia,  devifei  the  intereft  and  produce  of  the  furplus  of  his  real  and  perfonii  eftate  to 
Ins  grandchildren,  until  their  age  of  z  r .  ^bi%  'ooUlpaji  tbt  abjohtt  rigbtmnJ  ft-tpertj  •f 
ihi  nai  snd  ftrfuial  tfiate  t9  tbe  gratuUbiUreu  ufttt  ag;  Htwland  verlus  Sbtfbard,  %  fm 
^m.  794. 

N,  B.  Lord  Haxdwicke  /aid,  bt  touU  fee  n»  rtafon  t9  ap^vt  of  tbh  dtittwdnmiut  §% 
nfmttithen. 
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It  was  faid.  the  difpofition  of  perfonal  things  differ,  tiecaofil 
they  cannot  be  difpofed  of  by  way  of  remainder,  and  are  ejce* 
cutory,  which  muft  takeeffe^  ftridly.to  according  the  cootin<^ 
gcncy  upon  which  they  are  limited. 

yMis  vcrCu%  fyiefictmUs  an  authority  dire£i)y  con trary,  ac««^ 
T^maybea  ^Qfjing  to  Lord  Harcourt*%  opinion  ;  and  of  that  opinion  were 
preffioninwUJfy^the  court  of  King  s  Bench  :  The  ejectment  there  was  .for  the 
thoath  the  fane  freehold,  and  will  not  determine  the  judgment  of  this  court 
][^^^^^^(With  regard  to  perfonal  eftate  :  I  am  of  Lord  Harcfiurt^  opi* 
«oibiafbniitof  nion  upon  the  reafon  of  the  thing  :  People  frequently  differ  in 
wordt»whfntiicexpreffion,  though  they  mean  the  fame  thing  ;  and  it  would  be 
^dih  wooUbc  conftruing  wills  by  too  great  a  nicety,  to  lay  weight  upon  facb 
cooiiroiiif  wUit  ftrid  forms  of  words,  when  the  meaning  is  plain:  I  never' 
with  two  great  j^new  a  cafe  where  this  court  has  departed  from  fuch  a  lata-* 
"^*^^*  tude  of  conftru6lion,  as  the  courts   at  law  would  have  made 

upon  a  limiutionof  a  freehold  eftate,  in  order  to  defeat  a  be- 
queft  over,  though  it  has  frequently  done  fo  to  fupport  a  dc* 
vife  over. 

This  brings  it  to  the  intent  of  the  teftator,*and  there  is  no. 
doubt  of  that,  for  there  can  be  no  reafon  for  .a  devife  over  in 
cafe  of  the  ifiue  of  a  child  dying,  and  not  in  the  cafe  of  a  child 
itfelf  dying  without  any  ifllie  a^  all. 

The  cafe  of  Eftcourt  verfus  Warry  in  Comhtrhach^  is  reported 
in  a  book  that  is  very  incorrefi,  and  of  a  very  different  con* 
tingency,  and  can  be  no  authority  in  the  prefent  cafe. 

As  to  the  third  queftion,  if  it  falls  into  the  general  refi^ 
^nirm,  there  are  fome  circumftances  here  which  makes  it  a  ftrong- 
er  cafe  than  ^wes  verfus  IVeftcomb ;  for  I  think  here  appears  an 
intent  that  it  ftiould  go  over  abfolutely,  from  the  introductory 
claufe  of  the  teftator's  will :  It  is  plain  he  intended  to  difpofe 
of  his  whole  eftate ;  it  is  plain  this  was  a  fund  detached  an4 
divided  from  the  general  refidue  of  his  eftate  \  And  the  intro^ 
dudory  words  of  the  refxduary  claufe  are,  after  paymtfnt  of  alj 
debts,  Vc.  and  legacies,  I  give  the  refidue  ;  this  is  a  particular 
legacy^  aild  divided  from  what  he  intended  to  be  the  refidue: 
And  I  am  of  opinion  the  Ihare  of  PiUr  ought  to  go  among  the 
f  uryiving  children. 


Sbif  mdn 
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SbirmoM  verfus  Cittins^  Fibruary  4,  1745*  Cafe  116. 

CfOHN  COLLINS  by  will,  dated   the  i6th  of  0<?(y^/r The legaciet mi- 
•  /  '733»  **  givcttnd  bequeaths  unto  each  of  his  daughters  ^!f*''^^. 
'^  ifjfn  mi  Marj  Collins^  three  hundred  pounds,  to  be  paid  to  ^'es,'  md  the 
*'  them  by  hts  executor  Jibm  ColUnSj  when  he  (hall  attain  his  time  of  payment 
"  age  of  twenty- fix  ;  but  in  regard  my  two  daughters  are  already  jfcbwt^!!^ 
*^  frmiidfer  by  Umds  fettled  §h  them  by  me^  and  my  late  wife^  and  arifing  from 
"  *jr  UgaeUs  Itfi  them  by  their  grandfather^  and  which  I  have  paid  confenieacy  to 
"  unt9  them  ;  it  is  my  intention  that  they  Jhall  not  be  intitled  to  any  [J^^ore* 'thlT* 
^'  intereft  for  the  faid  fums  to  them  given  by  me  as  afprefaid^  be-  court  decreed 
^^  fore  the  fami  foall  become  payable  as  aforefaid\  however,  for  *^."*.J?  ^ 
««  the  bet&r  fecuring  the  faid  feveral  Aims  of  three  hundred  ^^"^"^^ 
'^  pounds  given  to  my  two  daughters,   my   will  is,  that  n\y 
^  twoclofes  in  Sutton  /ball  ftand  refpe£lively  charged  with  my 
*^  perfonal  eftate,  and  be  liable  to  the  pigment  of  the  faid  feveral 
^^  fums  of  three  hundred  pounds  to  my  two  daughters  at  tit  time 
*'  abovementitmdj  with  a  power  to  enter  and  hold  till  pi^mfnt  of 
**  principal  and  inter ejl^  from  the  time  it  Jhall  become  dut^  and 
^  after  paymant  thereof,  devifes  the  premifles  to  his  fon  John 
"  Cdlins  in  fee,    whom  he  makes  executor,  and  refiduary 
"  legatee." 

Both  the  daughters  arrived  at  their  age  of  twenty-one,  but 
died  before  John  Collins  attained  his  age  of  twenty- fix  ;  one  of 
them  married,  and  left  two  children,  the  other  is  dead  unmar* 
ried,  but  by  will  gave  the  three  hundred  pounds  to  her  After. 

The  hufband,  and  the  t<¥0  children,  bring  the  bill  for  the' 
legacies. 

Mr.  Brown^  for  the  plaintiiFs,  cited  Powlet  verfus  Dogget^ 
lVem.%b.  Miller  v^rdis  ff^arren^  id.  207.  Jacifon  verfus 
Forrand^  id,  424.  Bruen  verfus  Bruen^  2  Fern.  439.  Pitf eld's 
tefe^  2  fVilL  5 1 3.  and  Lotuther  verfus  Condon^  before  Lord 
Hariw'icke^  the  ift  of  June^  1741.*  •  Sec  beroit 

cafe  xii. 

It  appeared  that  the  perfonal  eftate  was  not  fuf&clent. 

Mr,  Clarkj  of  the  fame  fide,  cited  Hall  verfus  Terry ^  M,  T. 
X738,  I  T.  Atk^  502.  and  Ring  verfus  Withers^  Caf,  in  the  time 
tf  Lord  Talbot  1 17.  and  Buckley  verfus  Stanlake^  the  4Ch  of  }fo'9 
pomberiyi^. 

Mr.  RobinfoUf  of  the  fame  fide,  cited  Hutchins  vferfus  FitZ' 
water  lond  Foy^  L.  C^  B.  Comm.  716. 

Mr. 
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Mr.  Solicitor  General,  for  the  defendant,  the  executor,  cited 
$rad/iy  verfurs  Powell j  Caf.  in  the  time  of  Lord  Talbot^  193.  and 
JUall  vcrfus  Terry  i  TV.  Jti.  502.  to  ibew  that  the  general  rule 
(hall  prevail  if  the  legatee  dies  before  the  contingency  happens* 

Mr.  Erejkin^  of  the  fame  fide,  cited  Swinhowrne^i  ph  part^  317. 
and  Bright  verfus  Nortom^  hefero  Lord  TaUoi^  a  fimilar  point 
with  Bradley  verJTus  Powell^  and  Tourmj  verfus  Tournty^  Pre€$d% 
inCbanc.  290. 

Lord  CHANciLtolt^ 

This  is  a  legacy  in  the  fir/l  place  oji  perfonal  eftate,  and  if 
deficig;^ ,  a  rig^t  of  entry  is  given  upon  real  cSate,  and  to  hold 
till  (at^sfied. 

The  reafons  I  (hall  go  upon  are  partly  reafons  founded  on 
the  rules  of  this  court. 

Firfty  That  this  is  a  legacy  given  to  two  daughters  generally, 
Ubi  paid  when  bis /on  Joha  QQllins ^11  attain, pi^  age  o/twenty^ 
fac. 

Wbeieitiiainix-  With  regard  to  the  perfonal  eftate,  it  Is  not  difputed  at  the 
lH/^jfrfcLiT^  bar,  but  the  plaintiffs  arc  iutitlcd  >  it  is  true,  it  has  been  deter* 
though  confi'  mined,  where  there  is  a  mixed  fund  oif  real  and  perfonal,  that 
dered  u  t  Yefted  notwithftanding  it  is  confidered  as  .a  yeiied  legacy  as  to  the 
totheUite^^trt  perfonal  eftate,  yet  other  wife  as  to  the  auxiliary  fund,  ;ind  (hall 
it  AaU  not^  be  not  be  raifed  out  of  the  real  eftate,  where  legatee  diiet  before 
rmifed  out  of  the  ^^^  time  of  payment. 

fenner,    where  *^  ' 

the  l^atte  diet  before  the  time  of  ^jme&t. 

Even  this  was  a  cafe  bf  pretty  hard  digeftion  ^htnfirfl  deter- 
mined, becaufe,  if  the  duty  itfelf  was  due,  where  the  land  was 
given  as  a  fecurity,  it  fe^med  a  little  harfh,  that  the  laii4 
uiould  not  bq  cpmmenfurate  to  the  fecurity. 

This  detetiniiit.  But  to  prevent  bringing  unneceiTary  burdens  upon  heirs,  tbc 
^*?°T"*j**^«J|*  court  was  prevailed  upon  to  determine  it  fo,  and  it  is  now 
time,  but  hat  fettled  that  it  (hould/olloW  the  rule  of  portions  and  legacies^ 
prevuied  ever    chargeable  on  real  eftate,  and  fink  in  the  land, 

fiaoe^  to  preTent 

deot  bdag  "*  Which  brings  it  to  the  queftion,  what  would  be  the  con- 
brought  upon  fequence  if  thcfc  legacies  had  been  originally  chargeable  PQ 
*^"*  real  eftate. 

**  But  in  regard  my  two  daughters  are  already  provided  for  bf 
"  lands  fettled^  Uq. 
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It  is  true*  the  general  rule  Is,  that  where  a  legacy  or  portion  W>ere  a  legacy 

U*         .  -J     ^  ^  •  ^  •      ^'  -r  *!.     I        ^       or  portion  It  to 

to  he  pard  at  a  certain  age^  or  certain  time,  ir  the  legatee  |,^  ^j^^^^  ^^r- 

die  before  that  age^  or  before  the  time  of  payment  comes,  it  tain  &ge,  or  time' 
(hall  fink  into  the  land,  and  has  been  fo  eftabliOied  ever  ^nc^  |^^^^  Jj«|;'*;;=  *^^ 
the  cafe  of  P$wlet  verfas   PowUt^    ^  Ventr.  366,    367.   and  ^r  time,  it  (bill 

^  land. 

I 

It  was  determined  originally  upon  portions,  afterwards  was  origina'ly  dtter« 
extended  to  legacies,  and  taken  from  circumftances  regarding  mined  on  por- 
iegatees  age,  or  day  of  marriage,  the  court  concluding  that  ^""*',*?"^*^j! 
parents  thought  if  their  children  did  not  live  till  fuch  time,  cici,  and  taken 
that  they  would  not  want  their  portions  or  legacies.  iromcircum 

'  fiances  rrfLardinf 

l^atee*B  age,  cr  day  of  mariiage^ 

But  it  cannot  be  faid  it  holds  equally  ftrong  where  the  cir-  The  role  not 
tumftances are  taken  from  the  conveniency  of  the  eftate,  and  jjhereulc dr- 
not  from  the  perfon  of  the  legatee.  comftaocet  are 

taken  trom  the 
coDTcnienqr  of  the  eftate,  uA  not  the  legatee*!  perfon. 

ting  verfas  Jf^tihtrs^  before  Lord  Talbot^  was  the  firft  cafe  ^^Tf^^^'^^ 
there  a  legacy  was  determined  to  be  veftcd,  though  charged  ^^ iy^J c^teof^ 
upon  land,  on  tireumftances  itrijing  from  conveniency  to  the  eftate ;  King  rerf^s 
for  his  Lordlhip  was  of  opinion  there  the  legacy  ibould   be '^'^^'v'*^*^'** 
raifcd,  the  time  of  payment  being  poflponed  for  the  conveniency  charged  upon 
oftbeeJlate\  and   though  Lord  Talbot  took  notice  of  this  dif- hod,  (houidbe 
iitidion,  in  Bradley  verlus  Powell,  which  came  before  him  ^^^^^^^^l*^^^^^^ 
King  and  ff^tbers^  yet  there  was  a  material  difference,  for  the  Joft^nrd  only 
perlon  died  before  the  time  appointed  for  payment  came,  and  for  the  conveni- 
thcreforc  he  determined  the  portion  to  fink  ;  the  ftrong  reafon-*'*^^®^'*^''^'***' 
ing  in  King  verfus   IViihen,  was,  that  the  tcftator  intended, 
upon  the  event  of  the  fon's  dying,  to  increafc  his  daughters 
provifion,  and  her  family. 

If  this  be  the  general  doclrine,  confidcr  how  it  ftands  here  :  l^^^^  fonlwd 
the  time  of  payment  was  moil  manifcilly  poftponed,  in  order  j^^^^^^^^^j^' ^j^^ 
to  prevent  the  burden  of  intercft  falling  upon  the  eftaie  of  thedaughers  would 
fon  til)  he  attained  his  age  or  tw^nty-fix  ;  and  when  he  has  given  P°^  h-*v«ikeen 
chisexprefs  reafon,   to  infer  from  thence  that  the    daughter  I^^ci'^lJ^/^hc' 
ihould  lofe  the  principal,  or  her  reprcfentatives,  would  be  a  corwin^mcy  bad 
rery  forced  conllrudtion.  liot  happened. 

A  dying  before  the  contingency  happens,  is  the  reafon  why 
a  legacy  that  is  charged  upon  land  ihouiu  not  be  payable,  and 
1  do  not  fee,  if  the  fon  had  died  before  his  age  of  twenty-fix, 
how  the  daughters  could  have  been  intitlcd. 

Vot.  III.  T  In 
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Where  the  por- 
tion is  dirertfci 
to  be  raifeJ  afc-r 
the  death  of  the 
m<nher,  ih-re 
aie  mjny  cafes 
whrre  this  court 
has  h:id  it  Oull 
n.tt  hr  raif  d  in 
her  life»ume. 


CASES  Argued  and  Detcrmiaed 

In  the  cafe  of  Lowtber  verfas  Condon^  the  ftrong  reafon  whic 
weighs  with  me  was,  that  the  portion  was  diredled  to  be  raife 
af(er  the  death  of  the  teftator's  wife,  and  therefore  poftponcd 
merely  from  the  conveniency  to  the  eftate  and  family,  and  not 
intended  that  the  daughters  (hould  lofe  their  portions  becaufe 
thtry  died  before  the  mother ;  and  chore  are  a  great  many  cafes 
where  this  court  has  held  it  (hail  not  be  raifed  in  the  mother's 
life-time. 

Therefore^  if  confidered  fingly  upon  the  general  rules  of  the 
coiirr,  the  legacy  would  be  veiled,  and  tranfmiffible. 

I  do  not  reft  it  here,  but  am  of  opinion,  on  general  rules  of 
liw,  it  is  a  veiled  legacy,  for  the  plaintiiF  might  have  had  a 
legal  remedy  by  ejedment :  The  words  arc,  with  a  ppwtr  U 
inter  and  hold  till'payminty  &c.  Vide  thi  will. 

This  I  take  to  be  a  right  of  entry  given  them  to  hold  the 
land  in  the  nature  of  a  tenancy  by  eUgit^  and  rightly  fuid  at  the 
bar,  to  be  a  chattel  interefl. 

A  right  of  entry  It  has  been  improperly  called  a  power,  for  it  is  a  right  o{ 
dffeniroma  entry,  which  differs  from  a  power;  for  a  right  of  entry  will 
wiTgoro^xc.  g^  ^o  executors  and  adminiftrators  ;  for  if  a  chattel  intereft  be 
cutorsandad-  granted  to  a  man,  though  his  executois  are  not  named,  yet 
nuaiOraiors.       ^^^y  ^j]j  j^j^^  jj  barely  as  his  rcpreftrniativcs. 

If  this  be  fo,  then  there  is  a  le^al  remedy  to  enter,  and  hold 
the  lands  till  principal  and  intcred  be  fatisfied. 

Now,  can  it  be  faid,  where  plaintiff  (hall  have  a  fatisfa£lion 
in  his  own  perfon  at  law,  yet  that  I  (hould  relieve  againft  it  in 
this  court,  merely  upon  a  will,  and  where  all  perfons  are  vo« 
Juntters  ? 

The  cafes  have,  for  the  moft  part,  arifen  upon  equitable 
charges,  where  thtre  is  no  remedy  except  in  this  court,  and  in 
the  cafes  of  trufls,  as  it  can  only  be  det^crmiued  here,  whether 
the  truft  has  ai  ifen  or  not. 

This  is  not  an  equitable  charge,  but  a  legal  one,  and  diffeil 
from  thofe  cafes  ;  fo  that  the  party  having  his  remedy  at  law, 
by  eje£)ment,  there  are  no  grounds  for  this  court  to  take  it 
from  him. 

But  the  plaintiff  comes  here  properly  to  have  an  account  oi 
the  perfonal  eilate  of  the  teftator,  in  the  firft  place,  and  likewifc 
to  avoid  circuity  ;  for  if  the  plaintiff  had  recovered  at  law, 
then  the  defendant  would  have  had  a  right  to  be  relieved  here, 
upqn  payment  of  principal  and  inteicd. 


His  Lordfbip  decreed  the  legacies  tu  the  plaintiff. 


Saral 
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r,  March  a6,  1746,  exi''\ 
ht  will  ofjofeph  Smith  de^  I 
mdhtir  ^f  Jofiph  Smith  his  >•  Plaintiff. 


Sgrab  Diacotij  March  a6,  1746,   exi''\  Cafe  117. 

tutrix  rf  thi 
aafidyfin  and 

Urn  fathtr  deaafidj   by   Martha y  his  \ 
firft  wifi.  J 

Biianar  Smithy  widow  ?/^7?/^M  ^'»'^*>  7  Defendants 
thi  fatheTy  and  fiui  of  his  childreny  J 

I'^N  Bajlir  term,  1742,  Jofeph  Smithy  the  younger,  brought  his  A  nan  can  be 
[  bill  againft  EUanor  Smithy  the  widow  and  adminidracrix  of  "??>"!"^P^ 
9fiph  Smith  the  father,  and  the  other  defendants,  his  children  ^cutor,  for  ^"^ 
by  Eleanoty  for  an  account  and  diftribution  of  the  father's  per-  they  denve  ander 
fonal  eftate,  and  for  a  difcovery  of  the  real  eftate  which  he  was  ^|^/^  ^[^^ 
feifed  of  at  his  death,  and  all  mortgages,  (5'c.  and  for  an  ac- therefore  it  is  the 
count  of  rents,  and  to  be  let  into  poffcifion.  intention  that 

governs  the 
•T^i       %  f      *  r»>  •!  t^  «t  •«!     *•      <•      1     *o*»'t|  and  turns 

Fne  defendant  EUanofy  in  her  anfwer  to  that  bill,  fet  forth,  thebaUncet 
that  by  deed-poll,  or  articles  of  agreement,  dated  the  28th  of 
3^^,  1716,  between  Joftph  Smithy  the  father  of  the  plaintiff, 
of  the  one  part,  and  Francis  Kidgelly  the  defendant's  father,  of 
the  other.  Smith  covenanted  for  him,  his  heirs,  executors  and 
adminiftrators,  with  the  faid  Kidgelly  ^c,  that  in  coofideration 
of  a  portion  of  four  hundred  pounds,  the  faid  Smith  Jhould  and 
would  convey  and  fettle  hovfts^  lands  and  tenementSy  or  a  rent'charge 
ijf^ing  theriouty  of  the  yearly  value  of  forty  pounds y  on  trujleesy  to 
the  ufe  of  bimfelf  for  lifty  and  afterwards  to  Eleanor /br  lifcy  in. 
Ut  of  ehwer^  remainder  to  the  heirs  of  Jofeph  Smith  on  the  body 
of  Eleanor,  fubjedi  to  a  power  to  charge  the  eftate  of  forty 
pounds  pir  ann,  with  three  hundred  pounds  as  a  provilion  for 
tbe  younger  children  of  the  marriage. 

J*feph  Smithy  the  elder,  at  the  time  of  his  marriage  with 
the  defendant  Eleanor y  was  not  feifed  of  any  real  eftate,  whereof 
ke could  make  a  fettlement  purfuanc  to  the  articles,  but  after- 
wards purchafed  a  freehold  called  Cheefeman's  in  Eafl  Ilfleyy  in 
Berkflfiriy  of  the  yearly  value  of  nine  pounds,  and  a  fjcchold 
mefluage  at  JVe/l  Ilfleyy  of  the  yearly  value  of  forty  pounds, 
ftbjed  to  an  eftate  for  life  of  Mary  Smithy  widow,  in  an  undi- 
vided moiety  thereof;  before  the  laft  purchafe  the  fame  eftate 
had  been  mortgaged  for  1000  years  term,  to  Jofeph  Smith  the 
dder^  for  fecuring  two  hundred  and  fifty  pounds  and  intereft. 

The  defendant,  Eleanor y  infifteJ,  that  her  hun)and  purchafed 
the  fame,  or  fo  much  as  was  in  poftci&on,  in  order  to  en|ible 
Mm  to  perform  the  articles* 

Y  2  Soon 
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Soon  after  Jofeph  Smith  the  father's  purchafe  of  the  eftate  at 
ffyi  I(/liy9  he  adigned  over  the  mortgage  to  a  perfon,  without 
the  defendants  joining  with  him,  for  the  remainder  of  the  term 
9f  1000  years,  for  fecuring  two  hundred  and  fifty  pounds^  aad 
intereft,  to  that  perfon. 

The  defendant  Eleanor^  foon  after  her  hufband's  death,  ob- 
tained letters  of  adminiftration,  and  with  his  perfonal  eftale 
paid  off  the  two  hundred  and  fifty  pounds,  and  intereft,  to  the 
mortgagee,  who  aifigned  the  term  to  one  Stivms^  in  truft  for  < 
fuch  perfon  as  (hould  be  intitled  to  the  freehold  and  inheritance^ 

She  entered  too  upon  ChiiJnnarC%  eftate,  and  received  the 
profits  ;  and  (he  and  her  eldeic  fon,  by  their  anfwers,  infift  the 
marriage  articles  ihould  be  carried  into  execution,  and  that  a 
fettlement  be  made  of  the  real  eftates  whereof  jofeph  Smith  died 
feifed,  and  in  cafe  they  (hould  not  be  fufficicnt,  then  other 
lands  to  be  purchafed  out  of  the  perfonal  eftate,  fuflicient  to 
make  up  a  freehold  eftate  of  the  clear  yearly  value  of  for^ 
pounds,  and  fettled,  purfuaat  to  the  articles,  to  the  ufe  of  CM 
defendant  Eleanor^  for  life,  with  remainder  to  Francis^  and  tte 
hjcirs  of  his  body,  as  being  the  eldeft  fon  of  the  martiage. 

The  plaintiff  infifted,  that  his  father  purchafed  thefe  free* 
hold  eftates,  with  an  intent  that  the  plaintiff  fliould  inherit 
them,  and  that  the  defendant's  marriage  agreement,  if  infifted 
on,  ought  to  be  made  good  out  of  the  perfonal  eftate. 

The  evidence  for  the  defendant  was,  that  Jofiph  Smithy  the 
father,  faid,  he  purchafed  the  eftate  called  Chiifeman*%^  with 
an  intent  to  build  a  houfe  on  part,  and  that  the  defendant  and 
his  wife  ftiould  live  there  after  his  death. 

The  caufe  being  heard  before  the  Mafter  of  the  RoUs^  the 
25th  of  Juncy  174.3,  his  Honour  declared,  that  ChieftmaiC% 
eftate  ia  Eaft  HJley^  and  fo  much  of  the  Weft  Ilfley  eftate  as 
was  in  pofl'effion  at  the  time  of  Jofeph  Smifh*s  purchafe,  being 
an  undivided  moiety,  ought  to  be  conddered  as  purchafed  in. 
part  performance  of  the  covenant  in  the  marriage  articles,  for 
making  a  jointure  of  forty  pounds  per  annum,  on  Eleanor^  and. 
a  provifion  for  the  iffue  of  the  marriage,  and  (hould  be  fo  fet- 
tled ;  and  that  the  other  moiety  of  the  Weft  Iftey  c{i?Ltc^  not 
being  in  pofl'effion  at  the  time  of  the  purchafe^  was  not  to  be 
confidercd  as  purchafed  in  purfuance  of  the  articles,  but  be- 
longed to  the  plaintiff,  as  heir  at  law,  and  decreed  accordingly; 
and  if  the  Cheefemah's  eftate,  and  the  moiety  of  the  Jf^eft  Ilftrf 
eftates,  were  deficient  to  make  good  the  covenant  in  the  articles^, 
the  fame  to  be  anfwcred  out  of  the  inteftaie's  perfonal  eftate. 

Before 
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Before  any  further  proceedings,  the  pWmiiff  Smith  died ^  but 
bj  hit  will  had  devifed  to  Sarab  Deacon^  her  heirs,  executors 
and  adminiftrators,  all  his  real  and  perfonal  eftate,  and  ap- 
pointed her  fole  executrix,  by  virtue  whereof  (he  became  inti« 
tied  to  the  benefit  of  the  faid  fuit,  and  ftands  in  the  place  of 
y»Jipb  Smtb  the  younger,  with  refpedl  to  his  title  and  intereft 
m  the  real  and  perfonal  eftates  of  his  late  father. 

Sm^abDiac9Mf  in  Hilary  term  1743,  brought  her  bill  of  re«« 
Tivor^  and  the  proceedings  were  ordered  to  Hand  revived. 

The  defendants,  foon  after  the  hearing  of  the  original  caufe, 
procured  the  decree  to  be  figned  and  inrolled,  and  thereby  pre- 
vented any  rehearing,  or  appeal  againft  the  faid  decree,  which 
the  prefent  plaintiff  infifts  is  erroneous,  and  hath  therefore  ex- 
hibited her  bill  of  review,  to  (hew  the  decree  is  erroneous  in 
the  following  particulars, /^r  that  the  tftatts  r/?//riCheefeman*s, 
mdfi  much  ^  thi  Wefl  Ilfley  ejlau  in  pojpjfton  at  the  tirm  of  thg 
^thafij  did  btlang  and  ought  to  have  been  dicrud  to  the  plaintiff 
Jofeph  Smith,  as  heir  at  law  to  his  father. 

That  it  ought  to  have  been  decreed  liJtewife^  that  the  rents  and 
profiis  of  fucb  elates  J^ould  have  been  paid  t9  the  plaintiffs  and  the 
deeds  delivered  up  to  him^  and  the  defendant  Eleanor  to  procure  the 
nurtgage  term  to  be  afftgned  to  the  plaintiff. 

That  si  ossgbt  to  have  been  decreed  likewife^  that  the  perfonal  ejiate 
^Jofeph  Smith,  the  father^  Jhould  be  applied  to  make  good  the 
whole  arrears  ef  forty  pounds  per  ann.  from  the  time  of  his  deaths 
emdin  the  pur  chafe  ofhoufes^  lands  and  tenements  of  ^ol,  per  ann* 
to  be  fettled  t§  the  ufes  in  the  articles. 

She  therefore  prays,  that  for  thefe  defei^s  in  the  decree,  it 
may  be  reverfed« 

Lird  Chancellor  took  fome  time  to  confider,  and  this  day  gave 
judgment. 

The  plaintifPs  counfel  have  relied  upon  two  objections, 

Firfl,  That  here  was  no  fufficient  a£l  appears  to  be  done  by 
Jgfipb  Smith  the  elder,  and  covenantor,  to  afFedl  or  fubjed 
tme  lands  to  (he  articles. 

Secondly,  That  it  might  be  prejudicial  to  purchafers  and 
creditors,  to  conftrue  thele  lands  to  be  liable  10  the  articles. 

Y3  As 
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It  hit  been  tru\f  faid,  be  might  bave  done  it  oot  of  lands  piir« 
chafed,  or  lands  defcended  to  him,  for  he  was  mafier  of  both* 

The  firft  ad  to  be  done,  was  to  acquire  them,  and  then  be 
was  to  convey  and  fettle  ;  this  is  too  flight  therefore  to  take  it 
out  of  the  cafe  oi  Licbmin  and  Lechmen. 

As  to  the  fecond  thing,  that  here  is  an  option  to  fettle  lands 
of  40/.  per  ann.  or  a  rent-charge  out  of  the  lands. 

Joftpb  Smith  has  made  no  fuch  fettlement,  and  I  cannot  pre« 
fume  that  he  has  made  the  option  of  that  part  of  the  disjundive 
of  fettling  a  rent-charge:  For  as  he  was  debtor  and  covenantor, 
the  prefumption  lies  that  he  would  fettle  in  fuch  manner  as 
would  betheleaft  burdenfome  tobimfelf. 

There  is  evidence  in  the  caufe,  to  (hew,  that  his  intention 
was  to  fettle  the  lands,  and  not  a  nnt'cbarge^  for  that  he  was 
heard  to  fay,  that  he  intended  to  build  a  houfe  on  the  Cbeefeman 
eflate  for  his  wife  to  live  in,  provided  ihe  furvived  him. 

I  muft  prefume  him  juft  before  he  was  generous,  and  that 
bis  meaning  was  to  do  what  he  covenanted  before  he  gave  her 
any  thing. 

The  objedions  have  been  carried  ftill  further  from  the  naturt 
of  the  purchafes  (hemfelves ;  that  the  purcbafes  were  made  b]r 
driblets  and  fmall  parcels. 

That  was  an  obje£lion  which  was  made  in  l»ichmeri  verfua 
Lichmere^  and  over-ruled  ^y  the  court. 

As  to  the  Chie/tman  e/laii^  it  is  not  pretended  but  that  was  a 
proper  purchafe  to  be  fettled  in  part  fatisfadlion  of  the  articles. 

As  to  the  ffyi  IlJUy  e(latc,  it  was  faid  that  one  moiety  be- 
ing in  revcrfion  woiil  J  defcend  to  his  fan,  and  the  other  coul4 

only  be  affeded  by  the  articles. 

Though  the  moiety  was  in  rcverfion,  yet  there  was  but  ond 
life  upon  it,  and  therefore  it  might  ftill  be  his  intention  it 
ihould  be  bound  when  1%  fell  iq. 

Another  obje£lion  has  been  taken  from  the  mortaage,  thaf 
it  was  antecedent  to  his  purchafe,  aqd  aligned  over  %o  another 
perfon  for  a  valuable  confideratipn. 

It  was  only  continuing  in  eftVft  the  fame  mortgage  qpon  tho 
eftate,  bccaufc  he  wanted  to  lake  up  money  to  complete  the 
purchafe, 

In 
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In  LicbmiTi  verfus  Licbnun  the  purchafe  was  agreed  to  be 
made  within  one  year  after  the  marriage,  but  not  made  till  long 
after,  and  the  covenant  being  broken,  there  could  not  be  faid 
to  be  a  performance  it. 

Hen^  this  gentleman  had  his  whole  life  to  perform  it  in : 
And  if  Lord  Licbmtris  purchafe  had  been  made  within  the 
year,  it  would  have  been  flronger. 

The  firong  reafon  in  that  cafe  was,  that  the  Lady's  truftees 
had  no  notice,  nor  the  leaft  pretence  that  they  were  advifed 
with  about  it. 

In  the  pr^fent,  there  is  nothing  in  my  opinion  arifing  from 
the  nature  of  the  articles,  to  take  off  from  the  prefumption  of 
the  hufband's  intention,  that  the  Xindjbould  be  bound  hf  tbtmi 
and  ^e  evidence  likewife  in  this  cafe,  of  his  intention  ihe 
Ibould  enjoy  them  for  life,  is  an  additional  fa£t  more,,  than  io 
Lecbrnm  vetfus  Lfcbmen. 


The  cafe   of  Took  verfus  Hafiings^  2  Fern.  97.  is  a  faying  DtSmm  is  i^ 
only  of  the  court,  and  di£lumt  in  reports  are  not  greatly  to  be  P«'*«  "«  »«t 
relied  on,  without  the  ftate  of  the  cafe,  and  therefore  I  fenc  to  ^d^on^witb* 
the  regifter  for  the  decree  which  was  made  in  i688.  out  the  (Uieif 

thectfe. 

It  does  not  appear  by  the  book,  whether  the  eftate  of  Back" 
totU  was  purchafed  before  or  after  the  bond  to  fettle  land  ^  if 
after,  to  be  fure  a  very  itrong  cafe. 

The  other  cafe  relied  upon  was  RoundM  verfus  Bnary^ 
a  Vem.  482, 

The  difference  between  the  two  cafes  is  this  i 

That  here  it  is,  to  convey  and  fettle  lands. 

The  covenant  there  was  only  to  fettle  lands  of  150/.  ^^  A  covenant  to 
$m.  and  therefore  not  fo  ftrong  as  the  prefent.  convey  and  &«!• 

*^  •  lands,  II  ftroiiger 

than  to  (ieitle 

Thefe  were  the  particular  cafes  relied  upon,  only. 

For  thefe  reafons,  and  the  authority  of  thefe  cafes,  I  am  of 
opinion,  it  would  be  too  hard  to  reverfe  the  decree,  and  be- 
iides  extremely  convenient  for  families  that  it  Ihould  be  fo  de« 
lermined. 

The  party  who  is  to  purchafe  cannot  buy  the  whole  at  once, 
Vvt  by  parcels, 

And 
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■ 

Though  the  pw-  And  becaurc  he  happens  to  be  cut  ofF  by  death,  before  it  is 
ty  who  it  under  Completed,  to  fay,  for  this  reafon,  that  it  (hould  defcend  upon 
ft  coventntto     jj^g  jj^j,.  ^^  |^^^  would  make  great  confuHon  in  families  ;  and 

Sttle lands  diet  therefore  the  Majler  of  the  Rolls  has  done  extremely  right  in 
before  he  b^t  determining  upon  what  appears  to  be  the  intention  on  pre- 
tbrt^Unor!ifon'^"'"P^*^^  evidence  of  that  intention ;  and  confequcntly  I  do 
why  ic  fiiouid     affirm  the  decree. 

defcend  upon  the 

beir  tt  law,  and  therefore  the  Mafter  of  the  Rollt  did   right,    in  determining  upon  what  appeart  to  be 

the  iotentioni  or  prefumptive  evidence  of  that  intention  j  and  the  decree  affirmed. 

Cafe  1 1 8.  Reynljh  verfus  Martiity  May  5,  1746. 

other  b  her  JJ^LITLABETR  Philips,  by  her  will  the  26th  of  OSIchir^ 
wiU  fays,  that  If  1734»  g^^c  and  devtfed    unto   Martha  Philips  her  eldeft 

her  dau^ter  daughter,  all  her  real  eftate,  to  have  and  to  hold  to  her  and  her 
"**7^  ^oftruf.  ^^^^^  ^^^  ^^^^^  fubjeft  to  fuch  charges  as  (hall  be  therein  after 

teet,  or  the  major  expreflcd. 

ptrt  of  them, 

and  fignified  in  writing,  before  fuch  marriage  had,  then  T  give  to  her,    and  not  otherwife,  800  /.  and 

directed  M,  to  pay  her  30/.  yearly  whilft  ihe  continued  fole,  by  15/.  each  May  day,  and  ji//  Saints  day^ 

and  charged  all  her  real  eibre  with  dcbtt  of  all  kindt  and  legaclet. 

The  daughter  after  the  death  of  the  mother  marped  the  plainTifF  without  the  confent  of  thetrufteet, 
and  died  foon  after,  but  before  her  death  the  traftees  declared  their  confent  and  approbation  in  writing. 
Lm-debanct'kr  direfftd  the  plaint ijf  /btuld  h*  paid  tbt  arrtan  ^'  tbt  "^oL  fro  rata  till  the  marriage  \  aid 
tn  tah  the  perfenal  eft  ate  fiould  he  exhaufted  by  payment  ofdebts,  Jo  much  of  the  real  eftate  to  beJoU  at  vnlt 
pay  the  800  /•  and  arrears  of  the  anuuity. 

Then  follows  the  claufe  upon  which  the  prefent  queftion 
arofe. 

*^  Provided  always,  and  it  is  my  will,  if  my  daughter  ^^r^r 
marry  by  and  with  the  confent  of  the  truftees  (therein  par- 
ticularly named)  or  the  major  part  of  them,  and  fignified  in 
writing  before  fuch  marriage  had,  then,  and  not  otherwife, 
I  give  and  devife  unto  my  faid   daughter  Mary   the  fum  of 
eight  hundred   pounds ;    and    it   is  my  will    that   my  faid 
daughter  Martha  (hall  pay  unto  my  faid  daughter  Mary  the 
**  fum  of  30/.  yearly  during  the  faid  il/tfr/s  continuing  folc 
*^  and  unmarried,    by  fifteen  pounds   each   May  day,  and  jtU 
^*  Saints  day  ;  alfo  I  do  hereby  charge    all    my  aforefaid  real 
^^  edate  with  all  my  debts  of  all  kind,  and  wi:h  all  my  legacies. 

The  teftatrix  died  leaving  iflTue  two  daughters  Martha  and 
Mary  ;  Mary  married  Thomas  Reynifh  the  plaintiff*,  without  the 
confent  of  the  truftees,  and  died  foon  afterwards,  but  before 
her  death  the  truftees  declared  their  confent  and  approbation 
in  writing. 

This  bill  was  brought  by  Thomas  Reynifhy  as  the  reprefenta* 
live  and  adminiftrator  of  Mary  his  wife,  for  an  account  of  the 
perfooal  eftate,  and  that  the  fame  might  be  applied  in  payment 
of  the  faid  legacy  of  eight  hundred  pounds,  and  fo  much  of 

the 
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die  arreaurs  of  the  annuity  of  30  /.  per  ann,  as  were  due  to  Mary 
before  her  marriage ;  but  in  cafe  the  perfonal  eftate  (houl  d  not 
be  fufficient,  that  then  the  real  eftate,  or  fo  much  thereof  as 
will  make  good  the  deficiency,  &r.  might  be  fold,  and  the  mo* 
ney  arifing  therefrom  applied  for  that  purpofe. 

This  cafe  coming  on  to  be  heard  at  the  Rolls^  the  perfonal 
eftate  not  being  fufficient,  his  honour  decreed  the  real  ifiaU  to 
be  fold  for  payment  of  the  legacy  and  arrears  of  the  annuity. 

The  defendants  appealed  from  this  decree,  and  the  caufe 
now  ftanding  for  judgment,  LordChanalbr  delivered  his  opi« 
nion  to  this  effed* 

As  Atirjf  mari^ied  without  the  confentof  the  truftees,  their  The  confeat  of 
confent  or  approbation  afterwards  was  immaterial,  and  there-  *^  truftees  afttc 
fore  was  not  infifted  upon  by  the  plaintiiPs  counfel,  becaufe  no  immjlta^'!^ 
fubfequent  approbation  could  amount  to  a  performance  of  the  noiibbfeqivau: 
omdition,  or  difpcnfe  with  a  breach  of  it.  SSStoSnt 

to  a  pcrfMBimc* 

The  general  queftion  therefore  will  be,   whether  under  theof  tiiecoDditioii. 
drcummnces  of  this   cafe   the  plaintiff  as  adminiftrator  of^^t^rfTr^ 
Mary  his  wife  is  intitled  to   this  legacy  of  eight  hundred 
pounds* 

This  depends  on  thefe  confiderations  : 

Firftj  What  the  event  would  be,  if  this  legacy  of  eight  hun- 
dred pounds  is  confldered  merely  as  a  perfonal  legacy  to  be 
paid  out  of  the  perfonal  eftate  only. 

Siondljj  If  confidered  as  a  charge  originally  laid  upon  the 
hndSr 

Tbirdfy^  Supppfing  this  legacy  to  be  merely  perfonal,  what 
temedy  the  plaintiff  has  in  this  court,  or  in  what  manner  the 
fame  ought  to  be  raifed* 

As  to  thifirft^  I  apprehend  that  taking  this  as  a  mere  per- It  hu  Ions  beta 
fonal  legacy,  the  plaintiff  by  the  rules  of  the  civil  and  ec-  ^^  <»oanne  of 
clefiaftical  law,  and  which  ;havc  been  conftantly  adhered  to  in  whaTii^fo^ 
this  court,  will  be  intitled  to  the  legacy  ^  for  it  is  an  efta-  ^Vf » si^«a  ■ 
bliflied  rule  in  the  civil  law,  and  has  long  been  the  doSrine  J^g^^n  *f 
of  this  court,  that  where  a  perfonal  legacy  is  given  to  a  child  drying  ^ 
on  condition  of  marrying  with  confent,  that  this  is  not  looked  ^onient,  that 
on  as  a  condition  annext  to  the  legacy,  but  as  declaration  of  Jf^j'^^^n^nj^'to 
the  fe|lator  in  urrorm^  the  lepcy,  but  • 

declaration  of  the 
teftator  in  ttrrt^ 
rem  onl/. 

This 
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The  marryinf  This  rule  IS  fo  ftftflly  adhered  to  in  the  ecdefiaftica)  court, 
b  ^<^Wm^^  **^  ^^^  marrying  without  confent  is  not  confidercd  there  as  a 
ia  the  ecdcfiaf-  breach  of  the  condition,  although  tbt  legacy  is  a£fually  given 
ticiicoortftta  #fKrr ;  but  that  rule  has  not  been  carried  fo  far  in  this  court, 
motion  ^^^  '"  many  inftances  here  it  has  been  confidered  as  a  breach 

tlwoih  the  of  the  condition,  and  the  legacy  thereby  forfeited  ;  but  that 
Iqitcy  it  ftauai*  ^if^n  from  thc  prefent  cafe,  becaufe  here  the  legacy  is  given 
Iwf tl^^t  roiTbu  to  Marj  only,  witbiot  any  limitatiM  tinr. 

•ot  been  carried 

^^^  ^^  But  then  it  was   objected,  that  there  is   a  ftrong  and  ma* 

terial  diffirrtnce  between  ^  coniliiion  pnaJent  zni  fubfequent,  and 
this  being  a  condition  precedent^  and  as  the  condition  was  not 
performed  nothing  vefted,  becaufe  the  event  Was  not  come,  on 
which  the  legacy  was  to  take  efFcA. 

Neiihcrthe ewa  Undoubtedly  this  is  true  in  general  both  in  law  and  equity  ; 
«f  ccdcEAftiMl  but  I  do  not  nnd  that  the  civil  or  eccleiiaftical  law  have  made 
IfuUftaiMh?  any  diftiniftfon  between  conditions  precedent  and  fubfequent^ 
twtoicQiidkioM  but  that  in  both  cafes  the  condition  as  fuch  is  merely  void, 

■■iMJMit  or 

lahMhcaftitht  This  rulc  of  the  ccclefiaftical  court  was  ftrongly  relied  (hi 
co^ik»  ii  in  the  cafe  of  Harvey  and  y/Jlon^  (i  T.  Jtk.  361.)  but  it  was 
^'"^  the  opinion  of  all  the  Judges  who  affifled   in  that  cafe^  that  it 

was  not  to  be  carried  fo  far  in  this  court;  and  the  diftindiion 
taken  by  Lord  Chief  Baron  Comyns  in  his  argument  in  that 
caijp.  is  extremely  right,  and  very  well  reconciles  the  differ- 
ence. Vide  Com.  Rep,  738.  and  the  reafon  is,  becaufe  the  civil 
law  conildering  the  condition,  whether  precedent  or  fubfe- 
quent, as  unlawful,  and  abfolutely  void,  the  legacy  ftanda 
pure  and  fimple. 

Where  the  con-  But  in  our  law,  where  the  condition  is  precedent,  the  Ie« 
dhioniifffcce-  gatary  takes  nothing  till  the  condition  is  performed,  and  con- 
tbS^eMW^**"^'  fequentlv  has  no  right  to  come  and  demand  the  legacy  ;  but 
tekes  nothing  it  is  otherwife  where  the  condition  is  fubfequent,  for  in 
till  the  condi-  j|^j^  ^.^fg  l|jj  legatory  has  a   right,  and  the  court  will   decree 

«d*°b!it^lM»Tit  him  the  legacy  ;  but  this  difference  only  holds  where  the  legacy 
in  fubfequent  be  is  a  charge  on  the  real  aflets,  and  therefore,  if  this  had  been 
iMftrighsand  ^^^^\y  ^  perfonal  legacy,  fhould  have  been  of  opinion  that  as 
decree  him  the  the  marriage  without  confent  would  not  have  precluded  Mary 
li^acy;  but  of  her  right  to  this  legacy  in  the  eccleiiaftical  court,  no  more 
^dnlihSdir  would  it  have  done  fo  here  :  and  to  this  purpofc  fcvcral  cafes 
where  the  legs-  were  cited,  which  are  taken  notice  of  in  the  cafe  of  Harvey 
ryit  achirgeon  ^nd  Aflon^  and  which  I  (hall  not  repeat,  but  refer  to  that  cafe 
thcmldTct..     for  them. 

The  next  confideration  is,  what  the  confequence  will    be, 
taking  this  legacy  as  a  charge  originally  laid  upon  the  lands 
and  not  merely  pcrfonal  ? 

I  But 
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But  before  I  enter  upon  that  point,  it  will  be  proper  to  con* 
fider  how  this  legacy  is  given,  and  in  what  refped  it^  may  be 
coniidered  as  a  charge  upon  the  lands. 

In  the  firft  place,  this  is  certainly  a  perfonal  legacy  ifluing 
out  of  the  perfonal  eftate,  and  chargeable  upon  that  fund,  but 
then  the  teftatrix  afterwards  at  the  clofe  of  her  will  charges  all 
her  real  eftate  with  all  her  debts  and  legacies. 

I  will  therefore  confider  this  legacy  jirfi^  as  if  originally 
charged  upon  the  lands. 

SiCMJfy^  As  if  it  was  not  originally  a  charge  upon  the  lands, 
but  the  lands  charged  only  as  auxiliary,  upon  a  deficiency  of 
the  perfonal  eftate. 

•     '. 

As  to  the  /irjlj  If  this  had  been  a  legacy  originally  charged  If  it  had  been  t 
on  the  land,  I  do  not  apprehend  that  the  plaintiiF  could  come  ^^^^^s*'^^3r 
here  to  compel  truftees  to  raife  the  legacy  after  a  breach,  of  the  Uodfthe^pii^tiir 
condttion,  for  the  legacy  being  a  charge  upon  the  lands,  fol-  could  not  h«vt 
lows  the  rule  of  the  common  law,  and  is  not  cognizable  in  the  ^^|[|it^^^ 

fpiritual  OOUrt,  h^fter  a^bn»ch 

of  the  condition^ 
for  bttof  a  charge  on  land^  it  follow!  the  rale  of  the  cominoa  law* 

But  where  the  legacy  is  merely  perfonal,  the  court  follows  ^^  perfonil  lega* 
the  rule  of  the  civil  law,  becaufe  perfonal  legacies  are  pro-  XaTfoUowed 
perly  cognizable  in  the  ecclefiadical  court,  and  equity  has  aU  the  roles  of  the 
ways  coniidered  itfelf  as  bound   to  follow  the  rules  of  that  ««*^^^<^** 
court,  to  which  the  jurifdidion  properly  belonged.  the  j^rifdiaion 

properly  belongm 

As  in  the  cafe  of  bond  creditors,  they  are  coniidered  here  as  Bond  creditoia 
having  a  priority  to  iimple  contrads,  becaufe  they  have  a  pri-  areconfidered 
ority  at  common  law;  and  the  reafon  is,  becaufe  the  jurifdic-  ^^^oX^o^fimp'e 
tion  originally  and  properly  belonging  to  anothery^rf/iyi,  this  coDtraA«i  be- 
court  will  not  break  in,  but  will  govern  themfelves  by  thofe  "l»^«. '***> ***^*  ' 
rules  which  have  been  cilabliihed  in  that  forum^  to  which  the  mcmUw* foMbia 
jurifdi&ion  properly  belongs.  ccun  govern 

tbemfeUet  by 

For  the  fame  reafon,  where  the  legacy  is  a  charge  upon  the  in  that ^nrm  to 
lands  to  be  raifed  out  of  the  real  cilate,  as  the  eccleftaftical  ^i*''^  ^^^^'^uL 
courts  have  no  jurifdiflion,  it  muft  be  governed  by  the  rules  of  jj^**"^''''^' 
aaother yi^rtrm,  to  which  ihe  jurifdidlion  properly  belongs. 

This  diilindion  was  taken  by  Lord  Chief  Baron  Haiti  in 
the  cafe  of  Fry  and  Porter^  vide  i  Chan  Caf,  142.  '*  Thatal- 
^  though  in  the  civil  law  in  the  cafe  of  a  mere  perfonalty  the 
limitation  be  void,  yet  this  is  a  devife  of  the  lands  not  governed 
by  that  law. 

Eftates 


*  *  "1  •  '  _i 
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This  being  a  good  Eftates  governable  by  the  common  law  of  this  kingdom,' 
!!!wl*!!?uJ!l!l^  without  relation  to  anatbir  firttmj  ought  not  to  be  influenced  by 

aot  oe  in  law  de-  !..•■:  t  ••  •  .' 

feated)andif  another  law  ;  and  this  being  a  good  condition,  it  cannot  be 
there  It  a  breach  in  |aw  defeated,  and  there  being  a  full  breach  of  the  condition^ 
tJil'^J^y"^.  a*  l^  will  not,  iquity  cannot  help. 

■ocheJp. 

In  the  prefent  cafe,  the  lands  may  or  may  not  be  charged  ; 
if  confidered  as  originally  charged,  the  legacy  muft  be  govern- 
ed by  the  fame  rule  as  a  devife  of  the  land  itfelf  would  have 
been,  without  relation  to  the  rules  of  another  ffrum^  or  being 
influenced  by  another  law. 

The  cafe  of  King  verfus  ff^ttbirsy  Prec.  in  Cane.  348.  was  a 
devife  of  2500  /.  to  the  teftator's  daughter  at  the  age  of  twinty* 
§ni  #r  marriage ;  provided  flie  married  without  the  confent  of 
the  mother,' then  500/.  part  of  the  2500/.  was  to  ceafe,  and 
be  applied  towards  payment  of  debts  :  That  legacy  was  charged 
and  chargeable  on  the  real  eftate,  and  therefore  my  Lord  Har^ 
eiurt  fays,  it  muft  have  the  fame  confideration  as  a  devife  of 
lands  would  have ;  and  he  faid,  the  rule  that  had  been  inflfted 
on,  viz.  that  where  there  is  no  devife  over,  that  the  condition 
fhall  be  taken  only  in  terrorem^  was  a  great  deal  too  wide  ;  but 
in  that  cafe  the  daughter  having  attained  twenty-one,  one  of 
the  times  appointed,  his  Lordfhip  held  (he  was  intitled  to  the 
legacy  of  2500  /• 

If  the  legacy  it  If  the  legacy  therefore  in  the  prefent  cafe  is.  to  be  confidered. 
coofidcred  at  a  as  a  charze  originally  upon  the  faid  lands,  it  muft  have  the 
^te  ulldllit'  ^^^^  confideration  as  a  devife  of  lands  would  have ;  and  in  that 
naft  have  the  cafe  nothing  could  be  clearer  than  that  the  legacy  could  not  be 
lame  confiderati-  raifed,  bccaufc  nothing  vcfted  before  the  condition  performed. 

on  at  a  dcvile  of  '  **  "^ 

of  laodt  would  have,  and  there  nothing  can  be  clearer  than  that  the  legacy  could  not  be  raifed^  be. 

fauts  nothing  veiUd  before  the  condition  performed. 

So  held  in  King  verfus  JFitbers^  Harvey  and  AJlon^  Fry  and 
Porter. 

ntp9rttiuCiau*  '^^^  ^^^^^  which  have  been  cited  e  contra^  and  come  the 
ctfry  in  Lor</ ATor-neareft  to  the  prefent  are  i  Chanc.  Caf.  58.  Fleming  verfus 
^"^^'J'^'  *•  tValdegrave^  and  Jjion  verfus  Jftony  2  Fern.  452.  and  the  cafe  of 
Inherit/.  "*  Needham  verfus  Vernon^  reported  in  a  book  of  no  authority^ 
galled  Reports  in  Chan,  in  Lord  Nottingham's  time^  fol.  62, 

But  all  thefe  cafes  turned  upon  different  confiderations  from 
the  prefent,  and  were  determined  either  on  the  particular  man- 
ner of  penning  the  condition,  or  becaufe  the  condition  was 
fubfequent,  or  for  fome  peculiarity  in  the  limitation  of  the 
truft. 

Ja 
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In  FUming  verfus  If^aldegravi^  the  condition  was,  in  cafe  (he  A  material  dif. 
marries  not  contrary  to  the  liking  of  Sir  Edward  f^o l^f grave  ^^'^^^l^^^^^^^ 
and  his  lady  ;  and  there  certainly  is  materia]  difference  becw(>en  t^^j" g!t'o"y  Lli 
a  condition  that  the  legatory  (hall  not  marry  without  confent,  not  marry  wit h- 
and  where  it  is  that  (he  Qiall  not  marry  againft  confent.  X^e"*"/!"'!.. ""* 

ihe  (hall  not  mar« 

The  cafe  of  Aftcn  verfus  JJlorty  could  not  be  faid  to  be  a  de-  '^  *8-iaft  coo- 
crce  made  by  any  compulfory  power  of  this  court,  becaufe  the  **** 
legatory  either  had,  or  had  not  a  right  ;  but  although  the  por- 
tions were  decreed,  yet  the  court  requiring  fecuiity  to  refund, 
if  the  condition  (hould   be  broken,  (hews  the  opinion  of  the 
court,  that  the  breach  of  the  condition  would  be  a  forfeiture. 

Thus  the  cafe  would  (land  ;    fuppofing  this  to  be  a  legacy  ai  the  rcil  ef- 
originally  charged  on  the  lands,  but  as  the  real  eftates  were  ^^f^f  were  not 
not  originally  charged,   but  only  as  ^f/jriV/Wv  upon  failure  of  ?",^,'"* u'' "^5 

,  ri  ji_L  uijjj-  lJ»We,  but  only 

the  perfonalty,  and  the  charge  on  the  lands  depending  upon  a  as  auxiliary,  and 
cpndition  precedent,  which  never  was  performed,  this  cannot  ^***  charge  on 
be  con(idered  as  a  legacy  charged,  or  chargeable  on  the  real  on  a  c^tJ^r* 
cftate,  bat  merely  as  a  perfonal   legacy,    chargeable  upon  the  precedent  which 
perfonalty  only,  and  as  fuch  to  be  governed   by  the  rules  of  ?*T^"l^'*  ^ 
that  court,  which  has  the  proper  jurifdidlion  in  fuch  cafes,  and  i^ft  be' coilfider- 
therefore  this  cafe  differs  from  Tales  verfus  FettiplaUy  2  A^/r«.  ed  aa  a  mere  per- 
416.  '*  where  a  legacy  of  3000/.    was  given,  charged  on  the  ^°"r^l^*^t*"^ 
**  real  and  perfonal  eftate,  to  be  paid  at  21,  or  marriage,  if  vemcd  by  the^*" 
**  married  with  confent,  if  not,  but  1000/.  the  legatory  died '"'«»«>^«*»«ci»U 
"  at  (ix  years  of  age,  and  adjudged  that  the  portion  (hould  not  J|»^  «<^«^i^«* 
**  be  raifed  for  the  benefit  of  her  adminiftratrix  ;"  and  very 
rightly;    becaufe,  in  that  cafe,    had  the  legacy  veAed,  and  it 
had  been  charged  on    the  perfonalty  only,  it  would  have  been 
tranfmifEble  ;    but  being  originally  a  charge  upon  the  lands, 
and  the  legatory  dying  before  the  day  of  payment,  it  became  a 
lapfed  legacy,  to  fink  in  the  inheritance,  for  the  benefit  of  the 
heir,  and  that  is  now  a  conf^ant  rule  in  equity,  eftablifhed  fo 
long  ago  as  the  cafe  of  Jennings  verfus  Rooke :  and  the  legacy, 
in  the  prefentcafe  depending  upon  a  condition  precedent  never 
veiled,  fo  far  as  refpeds  the  real  eftate,  but  the  lands  not  be- 
ing originally  charged,  but  only  liable  to  be  fo,  upon  perform- 
ance of  the  condition,    I  am  of  opinion,    this  cafe  muft  be 
confidered   as  a  meer  perfonal  legacy,  and   as  fuch  to  be  go- 
verned by  the  rules  of  the  civil  and  ecclefiaftical  law. 

The  third  confideration  therefore  will  be,  what  remedy  the 
plaintiff  will  be  intitled  to  in  this  court?  And  in  regard  to 
that,  he  is  certainly  intitled  to  an  account  of  the  perfunal  ef- 
Ute;  but  as  that  may  be  exhaufted  by  the  payment  of  debts 
and  legacies,  the  next  queftion  will  be,  whether  this  court 
cannot  mar(hal  M#  ajfets  in  fuch  a  manner,  as  to  give  the 
plaintiff's  remedy  out  of  the  leal  eftate  ;  for  as  the  real  eftate 
is  exprcfsly  charged  with  the  payment  of  all  debts  and  legacies, 

and 
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tnd  this  legaqr^  by  the  event  which  has  happened,  falls  out 
to  be  a  charge  upon  the  perfonalcy  only ;  I  am  of  opinioD, 
that  the  platntiflF  ought  to  ftand  in  the  place  of  fuch  creditors 
or  legatees  as  have  received  a  fatisfadion  out  of  the  perfonal 
aflets,  and  to  order  it  fo,  is  the  conftant  rule  and  pradice  of 
this  court. 

Tboa^  tlw  an-  There  is  another  queftion  in  refped  to  the  annuity  of  thirty 
Dttitjr  was  not tn.  pounds,  videlicet^  whether  the  plaintifF  is  intiilcd  to  the  arrears 

preiiljr  gif  en  for    r  '.^l^tr  •  /i_  *        t    r  t 

the  daugbter*t  pr9  rata  due  to  Mary  before  marriage,  ine  nurrying  before  the 
maintenance, yet laft  half  year's  payment  became  due?  And  although  this  an« 
mt^M^^f^U  ""'^y»  ^^  half-yearly  payment,  is  not  cxprefsly  given  for  the 
Vithin  the  cafe  of  maintenance  of  Mary^  as  in  the  cafe  of  Hay  verfus  Palmsr^ 
BaywtdaiPal^  2  Firn.  foi,  yct  1  am  clear  of  opinion  that  it  muft  be  under*^ 
*^*  flood  fo,  and  therefore  falls  within  the  reafon  of  that  cafe. 

Upon  the  whole,  I  muft  dired  that  plaintifF  be  paid  the 
arrears  of  the  thirty  pounds  pir  ann.  pro  ratdy  till  the  time  of 
the  marriage ;  and  in  cafe  the  perfonal  eftate  fhould  be  ex* 
haufted  by  payment  of  debts  or  other  legacies,  that  the  plain* 
tiff  fball  ftand  in  the  place  of  fuch  creditors  and  legatees  pr$ 
ianto^  as  have  received  fatisfaAion,  and  that  fo  much  of  the 
real  eftate  be  fold,  as  will  be  fufficient  to  fatisfy  this  legacy  of 
eight  hundred  pounds,  and  arrears  of  the  annuity. 

Cafe  1 1 9*     Lofd  Toxunfend  and  Horatio  Tawnfend  verfus  WinJSican^Afii  and 

bit  fVifij  May  13,   1745. 

Thtplaiotift  'TpHE  bill  was  brought  for  a  (hare  in  the  New^rivor  watery 
proper  in  cotoing  ^  jmj  for  an  account  of  mcfne  profits  from  the  death  of  Sir 
difcoTcry  o?thc  James  AJhy  the  father  of  the  defendant's  wife. 

deed  under  wbith 

this  title  arifei,  ic  Qn  the  marriage  of  Sir  Jamet<^  a  fettlement  was  made  of 
duccV-t^alf trial!  *'  two  fhares  in  the  jWifw-nV/r  water,  and  the  fame  were  li» 
atUw,  and  to  ^*  mited  to  Sir  Jama  for  life,  remainder  to  his  wife  for  life, 
have  attcfted  CO- 1<  ^^^  ^f^^^  ^j^^.jr  deccafc,  onc  fliarc  was  limiccd   to  fuch  of 

iiTount*of  pro"  **  the  younger  children  of  Sir  Jottus  Ajh  as  were  not  his  heir  at 
fits  withoui  firft  <*  law»  or  for  want  of  fuch  iffue,  to  the  fiflcrs  of  Sir  James^  and 
L^fe^aUaw. '*"'*'  "  ^"^^^^  children,  as  %\xjames  ftiould  limit  and  appoint ;  and  the 

*^  other  (hare  alfo  to  the  fifters  and  their  children,  as  Sir  Jame$ 
**  (hould  limit  and  appoint  \  but  in  cafe  of  no  ifiue  of  Sir 
•*  James  Ajh^  or  if  he  (hould  make  no  appointment,  the  fame 
*'  was  limited  to  the  fifters,  and  the  children  of  Catharine^ 
•*  onc  of  the  fifters  (under  whom  the  plaintifF  claims)  in  fuch 
<<  manner  as  they  were  intitled  to  one  whole  ihare  on  the  death 
**  of  Sir  James:' 

This  fettlement  being  in  the  cuftody  of  the  defendants,  they 
claimed  a  right  to  fuch  (hare,  in  right  of  the  wife,  as  the  heir 
of  her  father,  as  if  no  fetticment  had  been  made.j 

They 
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They  alfo  levied  a  fine  of  the  two  (hares  in  the  three  coun- 
ties the  waters  run  through,  and  received  the  profits  from  the 
death  of  Sir  Jtf^/i  ^  in  1^33,  till  the  filing  of  the  bill  in 
1741,  when  the  (ylaintiflfs  difcovering  there  was  fuch  a  fettle* 
mcnt^  brought  this  bill  for  difcovery^  and  to  be  relieved. 

The  defendants  pleaded  the  fines  and  non-claim,  which 
plea  was  over-ruled,  to  let  in  all  the  proof  that  could  be 
brought  of  the  nature  of  this  eftate  ;  and  now  the  whole  came 
on  to  be  heard,  the  plaintiffs  relying  on  the  fettlement,  and 
the  defendants  ion  the  fines  and  nun>-claim. 

The  fines  were  levied  in  Hilary  term,  1733,  but  no  claim 
was  fet  up,  or  any  kind  of  entry  proved,  only  that  a  demand 
of  the  profits  was  made  in  the  office,  in  the  name  of  the  de- 
fendants, on  the  14th  of  February^  and  the  firft  payment  was 
iDtde  of  the  Ghrijimas  dividend  before  due,  on  the  23d  of  />- 
hrlmryy  which  was  after  the  fine  levied,  and  no  other  feifin 
appeared  :  Sir  James  /fjh  died  in  November ^  the  firft  half-year 
became  due  at  Chrijimas^  but  not  received  till  after  the  fine 
Was  levied  as  above. 

LoRo  Chancellor, 

The  defendants  have  made  a  great  number  of  objedions. 

The  firft  obje£lion  was  againft  the  plaintifTs  remedy  for 
iccoont  of  the  profits,  infixing  they  ought  to  eftabli(b  their 
tide  ac  biw^  as  it  is  merely  legal. 

But  I  am  of  opinion  they  are  proper  in  coming  here  for 
the  remedy,  in  order  to  have  a  difcovery  of  the  deed  under 
which  the  title  arifes,  to  have  it  produced  at  all  trials  at  law^ 
aod  to  have  at  ceiled  copies. 

A  bsri  i\fc9Very  therefore  not  being  fufficient,  fome  relief  is  Thwili  ft  it 
then  ncceflary  i  if  there  was  any  doubt  of  the  title,  I  would  J^"'*h*  colm 
fend  them  to  law.  But  the  bill  is  to  have  the  benefit  of  the  m^ty  determine 
fbttlement,  and  for  proper  diredions  necefl'ary  to  be  g'vcn  "P^'*^'^^[j?'*^*' 
Coocerning  it;  and  therefore  though  it  is  a  matter  of  law,  that  cveiy  legal 
yet  the  court  will  determine  upon  it  notwiihftandin^,  for  it  is  ^eftonbti^ai 
not  neceflary  for  every  legal  qucftion  to  be  fcnt  to  law.  '*    *'* 

There  is  likewife  another  relief  prayed,  an  account  of  rents 
mifrgfits. 


Vot.  III.  Z  In 
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Tho'  Airei  !fi  Jn  all  cafes  where  qucftions  have  arifen  about  (hares  in 
rVeVreftate*'*^*^^*'"^®'^^^'  the  parties  have  conftantly  come  into  this  court 
and  corporeal  for  mefne  profits ;  for  though  it  is  a  legal  cftate,  and  a  cor« 
inheritance,  yet  porcal  inheritance.,  yet  no  one  proprietor  could  receive  the 
can^recovrihT  P'^t'fits  himftlf,  but  the  company  or  their  officers  are  the  com* 
profits  liimfeifi  mon  hand  to  receive  the  profits,' and  there  is  no  other  way 

andas  theic  is    ^^  comc  at  it. 
no  other  way  to 
get  at  it,  ptoper 

to  come  into  thif  Where  an  eflate  is  under  fuch  a  management,  though  the 
^rofiur  "'''"*'  legal  cflate  is  in  the  proprietors,  it  would  be  abfurd  to  fend 
^'^^     '  the  plaintiffs  to  law,   for  it  would  be  diflicult  to  bring  ejeS- 

ments  for  a  thirty-fixth  part  and  bits  of  land  in  feveral  coun- 
ties, and  to  bring  adions  of  trefpafs  again  ft  ihi  tertmants 
would  be  very  extraordinary,  as  the  management  is  in  the 
company. 

Therefore  in  point  of  remedy  there  cannot  be  a  ftronger 
cafe,  to  come  here  for  an  account  of  profits. 

The  next  queftion  will  be  as  to  the  title.  *^ 

Firfl,   As  to  the  conftruftion  of  the  fettlement. 

Secondly,  As  to  the  fine  and  non-claim. 

As  to  the  conAru£^ion  of  the  fettlement,  it  has  been  faid 
by  the  defendant's  counfel,  to  be  for  the  benefit  of  the  mar- 
riage. 

I  take  it  in  another  light;  indeed  if  the  eflate  had  moved 
from  Sir  yawts  JJhy  there  might  have  been  fomc  pretence  for 
fuch  a  fuggcftion,  but  it  moved  from  Lady  y^,  and  manifeftly 
fhe  had  an  intention  of  ading  for  the  benefit  of  her  daugh- 
ters,  and  their  ifluc,  as  (he  had  for  the  children  of  that  mar- 
riage, for  they  were  as  tnuch  her  daughters,  and  their  iflue 
as  much  her  grandchildren. 

There  was  no  limitation  of  thefe  water  (hares  to  any  fon 
or  firft  fon  of  the  marriage,  hut  to  the  ufe  of  all  and  every  Mid 
and  children  other  than  fuib  as  Jhall  be  heir  at  law. 

If  there  had  been      So  that,  as  he  ufes  the  fingular  number,   if  there  had  been 

iWouid  w'  ^"^y  ^"^  ^*^'*^»  '^  w<^"l^  *^»ve  been  excluded  ;  or  if  there  had 
leen  excluded,  been  fevcral  daughters,  as  in  point  of  law  they  would  have 
^y  /\^  7®^^*   made  but  one  united   heir,  they  would   have    been    excluded  5 

filubekeirat'^^^^^^^^^^^^  ^^^"  ^^^^  ^^ns  and  daughters,  and  reduced 
..  tc,  or  it  there   Only  to  one  child,    that  child  could  not  have  taken, 

iud  bfcn  feveral 

d.  ughters,  as  they  would  have  made  but  one  united  heir,  they  would  have  been  excluded,  or  if  both 

foJiS  and  diughlcri,  and  reduced  cnly    to  one  cLU,  thai  clnid  could  not  have  taken. 

A  fiflcr  of  Sir  James  Jjh's  hdy  was  wife  of  this  Lord  Tswn^ 
/end's  grandfather,  and  mother  of  the  plaintiff  Horace  Town- 

I  fend : 
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fai:  Mrs.  tf^ndbam  AJh  being  dead  without  iflfue,  a  moiety 
of  the  two  fhares  is  come  to  the  iflue  of  the  other  fillers. 

Secondly,  As  to  the  fine. 

The  objefiion  was,  that  the  parties  had  no  fcifin  to  war-  ^^«  *«  p*'- 
rant  the  fine  5  and  I  am  of  opinion  if  they  had  not,  courts  of  lo'^^^^^^^^iJ" 
law  will  not  prefume,  or  ftrain  a  point  to  work  a  wrong,  and  Vine,  count  of 
00  favour  is  allowed  in  conftrudion  in  that  cafe.  J«w  will  not  pre* 

lume,  or  ftrain  e 
point  to  work  n 

Then  what  kind  of  poflfeffion  had  Mr.  Windham  AJh  and  his  wrong. 
wife  at  the  time  of  the  fine. 

Both  fides  agree  it  to  be  a  legal  edate,  that  there  was  no 
entry  made,  ajud  nothing  but  the  perception  of  rents  and  pro- 
fits. 

It  has  been  faid,  the  entry  (hould  be  as  notorious  as  poi&-  A  wrong  doer  to 
bic,  but  if  they   had    taken   out  water,  or  dug  the   foil,  it  8»«napofleflion 
would  not  do  to  gain  a  feifin  in  a  wrong-doer  j  for  in  a  wrong-  ^k^x,  ftep  on  Se 
doer,  doing  the  ads  of  a  rightful  owner  is  not  fufficient  to  land,  and  then 
gain  a  poflefiion  ;  for  if  a  man  enters  on   my  tenant,  he  docs  }5**^  «l»crij|ht- 
oot  gain  fuch  a  poflfeflion  to   levy  a  fine  thereon,  unlefs  he  poireflion.  which 
continues  in  pofieifion  ;  for  a  wrong-doer  to  gain  a  pofleffion  though  fufficient 
by  diflcifin,  muft  not  ftep  on  the  land,  and  withdraw  and  leave  ^^  2'?  %  ^*'^" 
the  rightful  owner  in  poiTeiuon,  which  would  be  lumcient  to  not  to  levy  a 
gain  a  feifin  on  a  feoffment,  but  not  to  levy  a  fine.  fi^^* 

Next  aa  to  the  rents  and  profits,  it  is  faid,  the  perception 
of  them  is  a  fufficient  fcifin. 

Bat  it  is  anfwered  there  was,  in  fad,  no  receipt  till  after 
tile  fine  levied  ;  if  they  had  received  the  rents  in  the  prefent 
cafe  before  the  fine,  it  would  be  a  difleifin.  Hob,  322.  in 
the  cafe  of  Blunden  verfus  Bought  Cro,  Car.  302.  held  by  the 
court  of  King's  Bench,  that  a  receipt  of  rent  from  my  te- 
nant may  be  a  difleifin,  or  not,  at  my  elcdion  ;  bu.t  if  they 
goon  to  receive  the  rents,  and  levy  a  fine,  it  fliews  fi/0  ani" 
^hcficeritj  and  is  not  a  receipt  as  bailiff  or  receiver. 

The  evidence  of  receipt  of  rent,  if  the  jury  had  believed  it,  Evidence  of  ro- 
would  be  fufficient  poffeffion  to  levy  a  fine  j  J.nd   io  held   in  ^Tffid.m°^f- 
Dnmr  verfus  Fortefcue,  \eii\na  cu  ltr|  a 

fine. 

In  this  cafe  it  is  the  ftrongeft  evidence  of  poflenion  that 
can  be,  for  none  of  the  rightful  owners  receive  the  rents  and 
profits  from  the  tenants,  but  the  corporation  only. 

But  it  is  faid,  the  company  are  a  kind  of  Rewards,  a  com- 
mon hand  to  receive  and  pay  the  proprietors,  and  thofc  profits 
^'trc  received  by  the  company  at  the  time  of  the  fine  levied, 

'  Z  a  and  -- 


Jufficitut, 


yfi  CASES  Argued    tnd  determined 

and  that  the  payment  by  the  company  after  tl^  fine,  of  pro- 
fits  due  before,  fliall  have  relation  fq  ai  to  (>e  obnfidcred  a(s  a 
payment  before  the  levying  of  the  fine. 

Tbcl'v^llo^  S^^  there  is  a  plain  anfwer,  the  company  received  for  the 
of  fitiiont  And  rigHtfuf  ov^ner,  who  were  the  ptainti/Fs,  and  therefore  Could 
^u iTrish?,  bJJ^  be  no  receipt  for  the  dcfcftdants  at  thctirtle  of  the  fine  levied  ; 
never  to  work  a  the  law  allows  of  fiAlons  and  relations  to  fupport  a  right,  but 
wfons*  never  to  work  a  wrong. 

If  aperr«n  who  Going  to  the  office,  and  claiming,  not  fufiScient;  but  if  a 
bis  a  right  it   pgrfon  has  a  right,  and  is  kept  out  by  terror,  a  claim  is  fuffim 

ror,  a  eUum  is     Ctifltm 

The  fine  therefore  can  have  no  operation  to  change  the 
right  of  the  parties. 

The  next  queftion  is  as  to  the  relief. 

« 

I  muft  decree  the  fettlement  to  be  produced  in  any  court  of 
•  law  or  equity,  on  reafonable  notice,  it  relating  to  other  more 
confiderable  eftates. 

There  muft  alfo  be  a  decree  of  an  account  for  rents  and 
pfofits  from  the  time  the  title  accrued,  becaufe  the  fettlement 
was  in  the  hands  of  the  defendants,  and  they  knew  the  plain- 
tiflPs  title^  and  yet  was  not  difclofed  by  Sir  James  JJh  to  Lord 
townftnd  in  his  life-time,  which  was  the  flrong  ingredient  in 
Dormer  verfus  Forte/cue  to  decree  the  account  fo  far  back  as 
the  title  accrued. 

Another  flrong  ingredient  to  decree  fo  far  back  is  from  the 
nature  of  the  eftate. 

For  none  of  the  parties  are  m  a6!ual  pofleffion  of  the  lands, 
the  New- river  company  having  the  profits  in  perception. 

As  fome  body  muft  account,  it  would  be  hard  to  make 
the  company  do  it,  who  have  paid  it  to  a  wrong  perfon,  when 
that  very  perfon  is  before  the  court  ;  and  therefore  as  he  is 
before  me,  I  will  decree  him  to  pay  it. 

^^         I  Mir       Where  a  reeve  or  bailiff  of  a  manor  pays  the  rents,  if  it  is 

where  a  hailitt  uj<.Lru  a-  -l 

pf  a  manof  payi  ^o  *  wrong  hand,  to  be  fure  he  mult  pay  it  over  again  ;  bat 
the  rents,  tt  it  >«  to  dired  the  company  in  this  cafe  to  pay  the  plaintiffs,  would 
toaw.onghand^j^gj^^  ^^i^^yjj       becaufc  the  defendants  muft   be  likewife   di- 

he  mult    p  7    It  •       1  r        i_  11  r  •  I     /-         • 

^vera^n.         rcatrd  to  rcimburfc  the  company,  and   therefore  the  defendants 
ought  to  be  decreed  to  pay  in  the  firft  inftance. 

I  am  of  opinion  tooy  the  defendants  muft  p<«y  the  cofts. 

I  do 


in  the  Time  of  Lord  ChinccHor  Hardwicri.  34^ 

I  do  not  go  upon  the  fraud  in  the  concealment,  but  on  their 
tenacioufneis  and  obftinacy  in  carrying  on  the  fuir,  a  defence 
refting  only  upon  the  plea  of  a  fine,  on  a  title  gained  by  difleifin. 

There  is  no  colour  to  fupport  it  as  a  fine  and  non-claim,  as 
operating  upon  a  diffirifin. 

Mr.  XPiJM&rar  Afi>  admits  by  a  letter  which  has  been  read, 
that  he  had  the  opinion  of  council  he  had  no  right,  and  whe- 
ther they  were  his  own,  or  the  purchafer's  council,  it  is  the 
lame  thing,  and  yet  he  perfifted  in  it.  Lord  Hardwich  de- 
creed com  accordingly. 

i 

AJhurJi  verfus  £jrr//,  March  15,  1 740.  Cafe  117. 

IN  2  7r.  Atk.  5  f .  it  is  faid^  tbi  bill  in  ibis  cafi  was  itf miffed^ 
but  on  looking  into  the  minutes  taken  the  day  and  year  as 
above,  it  is  ftated  as  follows  :  That  as  to  fo  much  of  the  bill 
as  (ought  any  account  for  what  remained  owing  upon  a  bond 
dated  the  5ch  of  Novembir  17 18,  the  defendant  by  his  plea  in- 
fifted,  that  no  part  of  the  2000/.  for  fecuring  the  repayment 
whereof  the  bond  was  executed,  was  paid  to  or  received  by 
Hmry  Eyn^  the  defendant's  late  brother,  but  the  whole  was 
paid  iifkxo  Auguftine  IVoollaJion^  and  received  by  him  for  his  own 
ttfe,  and  that  Hinry  Eyre  was  a  furety  only  for  Woollajion^  and 
that  the  plaintiflF  had  accepted  a  compofition  for  what  was  pre- 
tended to  be  owing  on  the  bond,  without  the  privity  of  Hinry 
£yr/,  or  of  the  defendant,  and  that  no  demand  had  been  mao^ 
on  the  defendant  for  any  money  due  on  the  bond  for  upwards 
of  i3  years,  and  that  (Voollafton  d'xcA  feverai  years  agofeifcd  of 
arealeftate,  and  poflcfTed  of  a  perfonal  eftate,  and  that  his  heir 
at  law,  or  the  devifeeof  his  real  eftate,  and  alfo  the  reprefen- 
tatives  of  his  perfonal  eftate,  ought  to  be,  who  were  not  made 
parties  to  the  bill.     Lord  Hardwicki  held  the  plea  to  be  good 
and  fufficicnt,  and  ordered  that  the  fame  ftiouid  ftand  and  be 
allqwed.     N,  B.  If  does  not  appear  by  the  minutes  bis  LorJJhip  di-^ 
Tided  the  bill  to  be  difmijfed. 


Z  3  France 
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CgiieiiS.  Fraficdvcr(us  JIvareSj  May  p^  tj^6: 

«  T^  ^R.  Alvares  by  a  codicil  to  his  will  reciting,  that 
fouJ^firi.  "  IVl  whereas  my  fon  Jac^h  jllvara  is  indebted  to  me  in 
and  feveraljew-  <<  the  fum  of  3000 /.  I  do  hereby  releafe  the  fame,  iniir  aPy  I 
elsinr/rffMjin  <«  gj^^  ^^^  bequcaih  to  truftecs  312/.  and  fe vera!  jewels  in 
lkme,^aiidippiy  "  Vitnnay  in  truft  that  they  (hall,  as  conveniently  may  be, 
it  at  a  compofi.  cc  fe)i  the  fame,  and  apply  the  fame  as  a  compoiition  and  to* 
^^  mrot  ^fh^i^'  "  wards  payment  of  all  the  debts  my  faid  fon  (hall  owe,  pro^ 
fon'Tdebtt,  ^^  vlded  always  that  the  faid  creditors  {ball  within  four  numhs 
provided  the  (c  accept  of  the  fame,  and  difcharge  my  faid  fon,  and  if  all 
^uhtn/oi'*"  "  and  every  the  creditors  fhall  not,  thcii  he  gives  the  fame 
«iioiir£f  accept  of  «<  cfTefls  over,  to  be  divided  among  the  children  of  the  faid 
the  fame,  and  cv  (q^  .  ^nd  if  they  (hall  fo  accept  and  difcharge  as  aforefaid, 
fujlT/fcaU  n^; "  then  I  give  to  my  faid  fon  for  his  fubfiftcnce  the  fum  of 
then  he  devifes  <<  600/.  but  if  they  (hall  uot  as  aforcfaid,  then  I  devife  the 
the  f»m«;jfff^»  «  fame  over  to  his  children.'* 

over,  to  be  divid- 
ed among  the  children  of  hit  foil. 

The  teftator  died  Dtcembtr  15,  17411  and  the  fon*!  creditors  filed  their  hill  A  frit  13,  1743J  pnpnf 
to  be  paid  their  refpedive  demands,  lie  phintifff  by  bringing  tbeir  bill  witbinfour  caUnJar  moKtbtp  oW 
tbtreby  declaring  their  acceptance  of  the  legacies  towards  fatitfaffion  of  their  debtt,  and  offering  n  rdufif 
have  Performed  the' eondition  annexed  according  to  the  true  intent  ofthituiU, 

The  te(lator  died  December  15,  1742. 

The  bill  was  filed  by  creditors  of  Jacob  Alvans  the  13th  of 
April  IT ^Z. 

The  plaintiffs  brought  their  bill  either  to  be  paid  their  re- 
fpedive  demands,  or  that  dire£tions  may  given  for  the  taking 
an  account  of  the  debts  due  from  Mofes  Alvares  to  them,  and 
that  the  time  for  all  his  creditors  coming  in  to  accept  the  com* 
pofition  offered  may  be  enlarged  ;  the  plaintiffs  declaring  their 
affent  thereto  on  the  terms  in  the  codicil  mentioned,  and  fub« 
roitting  to  give  releafes  to  Mofct  Alvares^  on  receiving  what 
(hall  be  due  to  them  of  the  compoiition,  and  that  the  ringi 
and  diamonds  may  be  fold  for  that  purpofe,  and  the  money 
ariflng  thereby,  together  with  the  312/.  may  be  put  out  to 
rntcrefl. 

When  this  caufe  came  on  in  Eajler  term.  Lord  Hardwiche 
doubted,  whether  the  computation  ought  not  to  be  by  lunar 
months,  and  ordered  it  to  lland  over  to  afcertain  what  was  the 
rule  in  this  refpedl  in  the  ccclefiaftical  court,  who  have  the 
original  jurifdi6lion  in  legacies  ^  and  this  day  the  caufe  camo 
en  again. 

Mr.  Attorney  General  for  the  plaintiffs  cited  the  following 
cafes,  to  fliew  that  the  rule  of  the  cccJefiaftical  court  is  to  go 
by  calendar  months. 


r\v 


in  the  Time  of  Lord  Chancellor  Hardwicke.  3^3 

Dig,  lib.  50.  ///•  IT.  de  diverjis  ngulis juris  antiquiyfu.  lOi; 

-  Lord  Cu  Commint.  upon   the  St.  Weft.  2.    on  the  word 
Semeftn.     i,lnji.  jf^\.     Hob,  I'jg.     2  Mod.  ^S. 

Tbey  prove  in  the  firft  place,  what  is  the  rule  of  the  civil 
and  the  CAOon  law ;  and  what  is  now  before  the  court  is  of 
Spiritual  cognifance,  for  legacies  are  not  properly  of  o/iginal 
jurifdi£lion  in  this  court,  but  fuits  are  infticuted  here  for  an 
account  of  aflets,  and  therefore  th^-re  ought  not  to  be  different 
vrays  of  determining  the  fame  matter. 

There  are  ftrong  circumfiances  to  Ihew  that  the  wordsy^vr 
MBntbi  muft  mean  calendar. 

A  fpecific  legacy  of  jewels  is  given  upon  a  condition  to  be 
performed  in  four  months^  but  it  did  not  depend  only  upon  the 
legatee,  for  there  is  an  a£i  to  be  done  by  the  executor,  the  de- 
livery of  the  goods  to  the  legatee,  for  a  legacy  i^  not  complete 
till  the  affent  of  the  executor. 

He  infifted,  the  creditors  are  in  tit  led  to  have  the  jewels  de* 
livered  to  them* 

Mr*  Ttrii  of  the  fame  fide  for  the  creditors. 

The  tcftator,  he  faid,  required  the  plaintifFs  to  accept  of 
the  legacy  within  four  months. 

The  creditors  have  declared  their  readinefs  to  accept,  for  the 
bill  is  an  acceptance  upon  record. 

Thequeftion  is,  whether  it  is  filed  within  time. 

They  were  obliged  to  apply  to  this  court  juft  in  the  extre- 
mity of  time  ;  if  calendar  months  are  underfiood,  it  is  within 
.the  time,  if  lunar  out  of  it. 

In  proceedings  upon  the  fame  matter,  the  court  will  deter- 
mine according  to  the  rule  of  the  ecclefiaflical  court  for  the 
fake  of  uniformity. 

The  delay  of  the  executor  ought  not  to  prejudice  a  legatee. 
Vide  4  B.  of  Swinburne  efWills^  cb,  8.  and  Powtll  verfus  Mor" 
fan,  2  Fern.  90. 

Upon  theqneflion,  whether  thedevife  over,  or  want  of  com- 
penfation,  will  make  anv  variation,  he  cited  Bertie  verfus 
Falkland^  Salk.  231.  and  Pypham  verfus  Bampfuldy  1  AVrw.  79. 
aod  Dig.  lib.    o.  ///.  I.  Le;i  40. 

Z  4  Mr. 
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Mr.  Tf^ilhraham  for  the  defendants  the  grandchildren,  thf 
devifees  over  in  cafe  the  legatees  did  not  accept  the  condition 
vt\t\i\ni\it  four  months  y  cited  likewife  the  cafe  of  P^^iim  verfu^ 
Bamffiild^  upon  the  do£krine  of  compenfatiBn  \ 

That  unlefs  the  court  can  give  the  grandchildren  a  compen-i^ 
fation,  the  condition  cannot  be  difpenfed  with,  becaufe  unleft 
the  jewels  are  given  them  they  ca'nnot  have  amends  bj  way  of 
damages,  for  the  jewels  are  dircded  to  be  fold. 

Lord  Hobart  gives  no  reafon  why  it  (hould  be  ca/endar  and 
not  lunar  months  i  and  wherever  an  zA  of  parliament  mentions 
months f  it  means  lunar.  Vsiii  Brown  vtr {\si Spenee^  Lev.ioi* 
the  two  months  for  reading  the  articles  of  religion  are  to  be 
reckoned  by  28  days  ;  and  this  relates  to  churchmen.  2  R»IU 
Ahr'tdg,  521,  522.  under  title  7>m^i  fays,  in  ads  of  parliament 
wherever  months  are  mentioned  it  means  28  days.  Viii  4 
Mod.  18^. 

It  has  been  faid  it  muft  be  underftood  to  be  fuch  a  month  «i 
that  court  would  condrue  it,  who  have  the  original  jurifdic^ 
tion  in  legacies,  which  is  the  ecciefiaftical  court,  who  reckon 
by  caltnia^r  months. 

They  have  not  of  the  other  fide  cited  any  cafe  to  {hew,  that 
in  the  ecciefiaftical  court  this  point  has  been  detrrmined  with 
regard  to  ic*s  being  caltndar  or  lunar  months,  even  in  the  Mtx"^ 
cafe  of  a  legacy. 

It  has  been  faid  to  be  a  cafe  of  favour,  being  for  payment  of 
debts. 

But  this  is  not  for  the  payment  of  the  teftator's  debts,  but  of 
another  man's,  and  a  perfon  is  under  a  greater  obligation  to 
provide  for  his  grandchildren  of  his  own  bouihold,  than  to 
pay  another  man's  debts. 

The  plaintiffs  ought  to  {hew  that  they  applied  as  early  as 
they  might  have  done  to  the  executors  :  for  the  executor  at 
Vitnna^  who  has  the  jewels,  is  ready  to  fell  them,  if  authorifi^d 
by  this  court. 

Lord  Chancellor, 

This  is  a  provifion  made  by  a  father  for  the  benefit  of  the 
fon  to  relieve  him  from  his  creditors,  though  he  might  have 
had  in  his  view  the  providing  for  the  grandchildren  j  yet  that 
was  only  in  the  fccond  place,  for  the  firft  view  was  to  fet  up 
his  fon  dtncrvo  in  the  world,  and  to  enable  him  to  provide  fbr 
his  children,  for  he  gives  him  60c/. 

The 


ill  the  Time  of  Lord  Chancellor  Hardwxcks. 

The  perfbrmancc'  of  the  condicioti  depends  upon  feveral 
fiiAt,  for  the  teftator  takes  notice  fome  of  his  jewels  are 
at  Vifnna^  and  to  be  fold  by  his  executors  in  England. 

This  being  the  nature  of  the  legacy,  I  will  take  notice  firft 
of  what  is  plain,  and  not  to  be  controverted. 

It  has  been  faid  this  is  a  condition  impoffible. 

Wherever  courts  of  law,  or  courts  of  equity,  ^take  notice 
of  a  C9ndiuon  impoffihU^  it  muft  be  4  natural  impoffibility  arif- 
ing  from  an  a£t  fubfequcnt^  which  the  party  could  not  avoids 
being  become  impoifible  by  the  a£l  of  God,  as  in  the  cafesi 
put  in  C:  Lit.  206.  a.  ^  ^.  if  a  man  be  bound  in  an  obli* 
gation,  l!fc.  with  condition  that  if  the  obligor  do  go  from 
the  church  of  St,  Peter  in  Weflminftir  to  the  church  of  St.  Pi^ 
fir  in  Ranu  within  three  hours,  that  then  the  obligatioa 
(hall  be  void  ;  the  condition  is  void  and  impoigblcj  and  (he 
obligatioa  ftandeth  good. 

Nobody  can  fay  but  this  might  be  performed  in  four  months, 
for  they  might  have  been  fold  at  Vienna^  or  brought  over  and 
fold  here,  and  therefore  is  not  within  the  rule  of  conditions, 
iropoi&ble* 

It  has  been  faid  to  be  a  cafe  of  a  condition  to  be  perform- 
ed, which  lies  in  compenfation,  and  that  in  many  of  thefe 
pafes  the  court  will  relieve. 

It  was  truly  faid  by  Mr.  JVilbraham^  the  queftion  will  be 
i^iout  the  objeSf  of  compinfation^  what  will  become  of  the  devi* 
fees  over  i  What  compenffition  will  be  made  to  them  ? 

In  all  cafes  every  perfon  who  is  interefled  in  the  thing  mufl; 
have  an  equivalent,  and  as  nothing  of  that  kind  can  be  done 
here,  this  mufl  be  laid  out  of  the  cafe. 

The  principal  queftion  will  be.  Whether  there  has  been 
at)y  performance  of  the  condition  ;  and  I  am  of  opinion,  tak- 
ing all  the  circumftances  together,  here  has  been  a  performance. 

Several  aSs  are  to  be  done  by  other  perfons  the  executors, 
and  their  a6t  is  not  to  make  the  intereft  of  the  grandchildren 
better,  or  prejudice  the  intereft  of  the  plaintiffs. 

It  appears  to  this  day,  that  the  executors  have  not  yet  got 
the  jewels  from  Vienna^  nor  fold  them}  and  ic  was  not  the 
view  of  the  teiiator  that  the  creditors  fbouid  give  a  relcafe 
for  their  debts  till  fatisfied,  but  meant  only  that  they  fhouid 
do  an  cfFedual  ad  to  declare  their  accpptapc^  of  the  devife» 
and  alfo  eSedtually  to  releafe. 

By 
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By  bringing  a  bill  in  tliis  court,  declaring  that  upon  re- 
ceiving their  feveral  proportions  they  arc  ready  to  give  a  dif« 
charge,  is  an  acceptance  upon  record,  and  is  a  releafe  in 
equity. 

Tho' the  tmu-  There  have  been  Teyeral  cafes  in  this  court,  of  legacies 
theVimetoUpfe,  given  Upon  condition  of  releafing,  and  though  an  executor 
«et,  if  legatee!  has  fuiFcred  the  time  to  lapfe,  yet,  if  legatees  have  brought 
hf^cMr*"*^*     their  bill  for  the  legacy  within  the  time,  the  court  have  deter- 

their  bill  Within       ....        «  /.^«.   .  e  r    l  j*  • 

the  time  pre-    mined  it  to  DC  a  fufficient  performance  of  the  condition, 

icribedy    the 

court  have^  in  feferal  cafet*  determined  it  to  be  a  fufficiefltferformanct  of  the  condition. 

fiantht  ooght  to      J  am  of  opinion  here  they  have  done  it  in  the  time  limited, 

^mM°fff1vff/tr  ^^^  ^^^  ^^  ^^^  ^^'^  months  ought  to  be  confidered  as  caUn^ 
onei.  iar  ones. 

The  wordiNMtf^j  It  has  been  truly  faid  in  ads  of  parliament  the  word  months 
in  aftf  of  pariiai  meahs  lunar,  except  in  the  cafe  of  Tempus  Simeflrt  with  regard 
nar,  except  in  to  lapfe  of  livings,  and  the  other  cafe  of  the^jr  montbz  allow- 
tbecafeofTifm-  ed  in  rcfpe^  to  prohibitions,  both  upon  the  fame  reafon, 
^'^!iv^r'r*lil>ccaufc   relative  to  and  according  to  the  computation  of  time 

regard  to  lipfe  of .     ^x^  *   r   n.-      \ 

liTings,  and  the   m  the  eccleuaitical^ourt. 

other  inftance  of 

luowe'dTre'  ^his  is  extremely  different  from  the  cafe  cited  by  Mr. 
fpcA  to /ra&/ii.  jyilhrabam  m  Levinz,  for  that  only  concerned  ecclefiafiical 
ikMi.  perfons. 

The  rule  in  the  ecclefiaftical  court  is  not,  tbaf  it  fliall  take 
place,  wherever  ecclefiadical  perfons  are  concerned,  but  ^nly 
where  it  relates  to  their  proceedings. 

This  court  has  a  concurrent  jurifdi£lion  with  the  ecclc- 
iiaftical  court  in  legacies,  who  determine  according  to  the 
rule  of  the  civil  law. 

If  I  did  not  follow  their  rule,  it  has  been  truly  faid,  there 
would  be  no  uniformity  ip  proceedings,  and  would  leave  it  to 
the  power  of  the  party  to  make  it  juft  as  he  pleafes. 

It  has  been  objeSed  that  the  creditors  have  been  guilty  of 
laches,  in  letting  fo  much  of  the  four  months  run  out  before 
they  brought  their  bil]. 

The  tiwein-  Now  where  time  runs  againft  an  anceftor,  and  then  the 
•?7i!f*"^Ilfi*i!*'^»g^^<*«'"cends  upon  the  infant,  the  time  incurred   in  the  life 

ot  tne  anceitor       ^   .  n       A     i%  ... 

ikaii  run  upon  Of  the  anceltor  Ihall  run  upon  the  infant. 

the  iafanc. 

But  in  this  cafe  no  laches  are  to  be  imputed  to  the  plaintiffs, 
becaufe  here  were  ads  to  be  done  by  others  the  executors. 

Tie 
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The  bill  was  an  exprefs  acceptance,  and  in  the  confidera- 
tion  of  this  court  a  releafc,  and  therefore  I  muft  decree  an 
account  to  be  taken  of  the  plaintiffs  debts* 

Ltrd  CbanciUor  declared,  that  the  plaintlfFs  by  bringing  their 
bill  within  four  calendar  months j  and  thereby  declaring  their 
acceptance  of  the  legacies  given  by  the  teftator's  will  towards 
UMhSdon  of  their  debts/  and  offering  to  releafe  on  payment 
of  their  refpe&ive  proportions,  have  performed  the  condition 
annexed  to  the  legacies  according  to  the  true  intent  of  the 
will  I  and  decreed  the  executors  to  make  fale  of  the  jewels 
given  by  the  will  to  them  for  the  trufts  therein  mentioned, 
and  that  the  money  arifing  by  fuch  fale,  together  with  the 
312/.  be  applied  by  them  in  payment  of  the  feveral  debts  due 
from  Mofis  Avares  to  the  plaintiffs  refpedlively  in  average, 
and  after  an  equal  pound  rate,  in  proportion  to  their  refpe£live 
debts,  and  on  fuch  payment  that^the  feveral  creditors  do  exe** 
cute  releafes  to  Mofa  Alvares  of  their  refpedlive  debts. 


Trafford  vtxiMS  Traffordy  June  ^^  1746.  Cafe  119. 

*  nIGISMUND  Traffhrd   being  feifcd   in  fee  of  divers  5. r.  devifed  all 

*  ^  manors,  lands,  tenements,  on  the  26ih  of  Afay^  I7'5.>**"  **^*'*'  P'*^" 
«  made  his  will,  and  thereby  devifed  all  his  manors,  ^c.  to  hTd^'<^!!  to 
^  the  ufe  of  T,  IV,  his  heirs  and  afiigns,  that  he  might  ffand  fuch  male  perun 

*  feifcd  of  the  fame  in  truft  for  Sigifmund  Boihm^  eldeft  fon  ^,^j"  ^'^^.^o 

*  of  Jnn  Boihm  for  life,  remainder  in  truft  for  his  firft  and  fhouid  then  be 

*  other  fons  in  tail  male^  remainder  in  truft  for  CUrmnt  Bo-  mtiticd  to  the 
«  ebmy  the  plaintiff's  father,  the  fecond   fon  of  Jnn  Boehm  oftu"cfiret 

*  for  life,  remainder  in  truft  for  his  firft  and   other  fons  in  before  devifei, 

*  tail  male,  remainder  in  truft  for  the  defendant  Charles  Bo^^^^  till  then  di- 

*  ibm^  third  fon  of  Ann  Boehm^  for  life,  remainder  in  truft  for  JJq„*j  blkept 
^  his  firft  and  other  fons  in  tail  male,  remainder  in  truft  for  the  at  Dunron-ha//, 
'  teftatdr's  right  heirs.  The  teftator  alfo  devifed  all  his  plate^  -f|^  ^^  "^*^^  *« 
'  boehj  psiiures  and  houjhold  gopdsy  of  what  nature  foever,  to  by  fuch  malt 
^  fuch  male  perfon  (when  he  fhouid  attain  21),  who  fhouid  p«f«^n  renting 
'  then  be  intitled  to  the  truft  in  poflcffion  of  the  real  eftates  jJ^^J^'J^j;^';;';* 

*  therein  before  devifed,  and  directed  that  till  fuch  male  and  dcare,  that 
'  perfon  fhouid  attain  21,  the  faid  plate j  books y  piUures^  and}^^^y  "»'iiht  *« 
^  houjhold  goodsf  fhouid  be  kept  at  Dunton-hall^  and  be  ufed  ;",>./^'""i'h* 
'  in  the  mean  time  by  fuch  male  perfon  reiiding  there  ;  the  hisefl^te,  and  be 

*  teftator   declaring;   it    to    be    his  exprefs  will  and  defire, "  ***  ^***'f '"''i*' -• 

•  Ions  as  tnc  laws 

*  that    the    faid    plate j    booksy    pi^IureSj  and  houjhold  goods^  of   his  realm 
'  might,  in  the  nature  of  heir-looms,  go  with  his  faid  eftate,  would  permit. 

*  and  be  ufed  therewith,  as  long  as   the  laws  of  this  realm  ^^^^^J  ^''i' 
^  would  permit.     He  appointed  Thomas  Ivhite  executor,  and  ^i^bt  to  go  at 

kitr-  fyifms,   in  as 
fJ!  a  manner  as  rht  law  toifl  aUoWffor  the  dtvife  here  is  a  difpojition  onhf  tf  Uw  nfe,  tillfimt  firjt,n  tcA# 
hmitkd  t9  tbt  inttritame  Jbmid  tome  tni$  f^Jf-^wi  hy  sitaimng  ii» 

« 

.  «<  bequeaths 
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**  bequetths  the  refidue  of  his  perfonal  eftate  to  fuch  perfon 
'*  (when  of  the  age  of  21)  as  by  his  will  fbould  be  iatitlcd 
**  to  the  truft  in  pofleffion  of  the  lands/* 

Septnnhir  6,  1712.  The  teftator  made  a  codicil,  whereby  he 
dcvifed  to  Jnn  Beveridgij  flnce  deceafed,  the  ufe  of  all  his 
plate  for  life ;  and  thereby  declared  that  all  his  pidures  at 
' Dunten-halUhould  at  all  times  go  and  be  enjoyed  with  his 
manfion-'houfe  and  eftate  at  Dunton  by  the  perfons  who,  by 
his  will,  (hould  fucceffively  hold  his  cftates.  And  by  the  co- 
dicil he  makes  Sigifmund  Bpibm  joint  executor  with  71b§mas 

The  bill  was  brought  for  the  heir-looms  by  the  plaintiffs 
who  is  tenant  in  tail  of  the  eftate^  but  not  of  age. 

Lord  Chancellor, 

The  queftion  upon  the  will  and  codicil  of  the  teftator,  is, 
as  to  the  extent  of  the  bequefts,  and  that  will  depend  upon  the 
conftrudion  of  the  will  and  codicil. 

I  really  think  the  true  conftrudlion  of  the  will  mufl:  put 
an  end  to  the  queftion.    .  ' 

The  difpofition  of  real  eftate  only  among  males  I  mention 
for  the  fake  of  an  obfervation  afterwards. 

Here  is  a  plain  intention  by  the  will  to  conftitute  heir-looms, 
therefore  the  teftator  by  the  will  has  added  this  claufe,  all  my 
plate,  i^c,  to  go  in  the  nature,  (ffc. 

The  conftru£lion  the  plaintifPs  counfel  put  upon  it  is,  that 
by  the  penning  of  this  claufe,  and  particularly,  by  the  ope<^ 
ration  of  the  latter  words,  thefe  things  are  to  go  as  heir- 
looms as  far  as  by  law  they  may. 

The  conftrudion  of  the  defendant's  counftl  is,  that  it 
ought  not  to  have  this  large  conftrudlion,  of  going  in  fuc- 
ceffion  as  heir-looms  from  perfon  to  perfon,  but  (hould  veft 
in  the  firft  taker,  whether  tenant  for  life  or  tenant  in  tail,  and 
he  ftiall  have  the  abfolute  property  at  21. 

But  I  am  of  opinion  that  the  expofltion  ought  to  be,  that 
it  fliould  go  in  fuch  kind  of  fuccefiion  as  I  direSed  in  the  cafe 
of  Liwfon  verfus  Grofvenor. 

The  firft  claufe,  I  allow,  would  give  the  abfolute  property 
if  it  ftoppcd  there>  but  I  am  not  warranted  to  reft  there,  for 

the 
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the  whole  claiire  nluft  be  taken  together,  fo  as  that  it  may  Be 
intirely  confidents 

As  to  the  laft  claufe,  fuppofe  that  had  been  the  fingle  one, 
it  would  have  been  fufficient  Co  make  all  thefe  go  aa  heir* 
looms,  and  to  wait  the  contingency ;  and  of  that  opinion  I 
was  in  Lewftn  verfus  Grtfvenor^  for  the  words  there  were  ex* 
tremcly  like  them,  though  not  eXaSly  the  fame. 

The  firft  words  therefore  muft  be  conftrued  as  a  diffKifitioil 
only  of  thi  ufi^  until  fome  perfon  who  is  intitled  to  the  inhc« 
X  ritance  ihould  come  into  pofleffion  by  attaining  twenty-one. 

It  has  been  obje£led,  that  the  teftator  has  diftingui(hed  be<* 
tween  the  property  and  the  ufc,  for  there  is  a  mefne  difpofi- 
tion  :  And  if  there  had  been  no  more  than  the  gift,  and  their 
remaining  at  Dunton^  it  would  have  been  a  right  conftruc- 
tion  ;  but  then  be  fays  to  go  infucajjion  as  far  as  the  law  wiU 
fnmit. 

There  is  a  diredion  to  executors,  whom  by  virtue  of  this 
lift  daufe  he  has  made  truftees  for  this  purpofe,  what  fhould 
be  done  in  the  mean  time,  and  not  to  hinder  them  of  the  ufe  be- 
fore they  come  of  age. 

To  fay  they  (hould  only  go  as  hiir-homs^  till  a  tenant  for 
life  attain  twenty -one,  is  a  forced  con (Irudt ion  ;  for  what  it 
there  then  of  the  nature  of  inheritance  in  thefe  heir-looms  if 
they  fliould  flop  there  ? 

It  has  been  faid,  he  has  made  the  gift  of  his  refidue  equally 
an  heir-loom,  and  that  the  plaintiff*  might  as  well  contend  this 
Ihould  go  to  him. 

By  no  means,  for  the  devife  of  the  refidue  wants  the  very 
claufe,  which  conftitutes  and  makes  the  other  go  as  heir* 
looms. 

Therefore  I  am  of  opinion  they  ought  to  go  as  heir-looms, 
in  as  full  manner  as  the  law  will  allow  ;  and  this  court  is  now 
eftabliflied  to  be  the  law  of  the  land,  as  much  as  any  other 
jurifdidion. 

If  this  be  the  true  conftru£lion  of  the  will,  the  next  queftion 
is,  whether  the  codicil  has  made  any  change. 

The  will  confifted  of  four  parts,  plate,  pidurcs,  books^  2nd 
houlhold  goods. 

By  the  codicil  he  devifes  the  ufe  of  all  his  plate  to  Mrs. 
Beveridgi  for  life,  confcqucntly  the  will  is  varied  fo  far,  and 
taken  out  of  the  gift  of  heir-looms.  What 
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What  is  there  that  makes  any  alteration  as  to  the  books 
and  houihold  goods  ?  thefe  are  not  mentioned  in  the  eodicii^ 
and  therefore  remain  as  they  were. 

It  is  faid  the  word  nfiiui  includes  them. 

If  the  word  nfiim  was  to  include  the  whole  perfonal  eftate 
not  fpecified  in  the  codicil,  it  would  deftroy  the  will,  becaufe  it 
would  revoke  the  other  legacies,  and  feveral  other  fpecific 
things,  as  annuities,  (^T^,  aregiyen  under  the  will. 

I  am  of  opinion  too,  as  the  tefiator  had  made  fuch  an  ac** 
curate  difpofition  of  his  goodi  and  hooks^  and  the  codicil  was 
made  only  feven  years  after  the  will,  that  it  is  ftrong  to  (hew 
he  ftill  intended   furniture  of  fuch  a  recent  date  (hould  go  «| 

**  And  therefore  I  declare,  the  teftator's  pidures,  books, 
*^  and  houfliold  goods,  ought  to  be  confidered  as  heir-looms, 
*^  and  to  go  along  with  his  real  eftate,  as  far  as  by  the  rules  of 
*^  law  or  equity  they  may,  and  that  the  plaintiff  will  be  in- 
^^  titled  to  the  property  thereof,  in  cafe  he  (hall  attain  his  ago 
**  of  twenty-one  years,  and  in  the  mean  time  is  intitled  to  the 
*^  ufe  and  enjoyment  thereof;  and  ordered  that  the  Matter  do 
*^  inquire  what  pidures,  books,  and  hou(hold  goods  of  the 
*<  tefiator  are  now  remaining  in  fpecie,  and  that  two  fche* 
^^  dules  be  made  thereof,  and  one  of  them  depoiited  with  the 
«*  Mafter,  and  the  other  with  the  defendant  CbarUi  Boibm^ 
<^  and  that  fuch  pidlures,  books,  and  houihold  goods  do  remain 
*^  in  teftator's  manfion-houfe  at  Dunton^hall^  purfuant  to  the 
**  directions  in  his  will ;  but  as  to  any  pidures,  books,  and 
^^  hou(hold  goods  which  belonged  to  Sigifmund  T'rafford^  the 
*^  hu(band  of  Elizabeth^  I  declare  they  do  belong  to  her,  and 
*^  order  that  they  be  delivered  to  her." 

Cafe  120.  ^w».  Jum  $,  1746. 

The  owners  of  T\ /PR.  BrowH  movcd  for  an  injun£lion  to  the  court  of  Ad* 
two  ptivatecr.     iy£  ^iralty,  toftay  the  proceedings  there  in  a   fuit  for  the 

feixed  upon  the    •*•  ^ -f*  .•     '     r      ii.-  ii    j  ^i_       r^•i• 

ihip  railed  the    Condemnation  of  a  (hip  called  the  Dtltgence. 

Diiigmce  as  law- 

Tul  prize,  upon  its  appearing  hj  her  captain*!  papers  (he  bad  carried  provifions  to  the  tmaij,  and  bc 
figncd  a  note,  by  which  he  acknowledged  that  they  had  very  juftly  confifcated  his  cargo;  the  captain  ci 
the  Di/i^ertce  biings  a  bill  here  for  an  injunOion  to  the  court  of  Admiralty  to  i^ay  a  fuit  depending  ibert 
on  the  lawfiilnefs  of  this  tranfaAion,  fuggefting  that  foroe  of  the  papers  are  lo(l,  and  that  if  toe  note 
ihculd  be  produced  which  he  was  obliged  to  give,  he  mud  certainly  be  ]:aft  at  law.  The  injunEiion  deniedt 
fir  if  It  v;ai  to  he  grant  id  uffon  fuch  fretencM,  it  tvpuU  intlrely  dtfeat  tbt  aSl  of  parliament  rating  to  priziU 

She  bad  made  a  voyage  to  Eujlafia  from  Inland^  and  lying 
afLcrwards  in  the  DownSy  where  the  EagU  and  ^Gri  privateers 
were  at  anchor,  they    lent  perfons  on  board    to   fearcb  her, 

and 
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tod  looking  upon  her  as  a  lawful  prize,  for  carrying,  as  they 
pretended  it  appeared  by  the  captain's  papers,  provifions  to. the 
enemy,  they  feized  upon  her  cargo,  and  all  his  papers,  and 
kept  the  captafn  in  cuftody  for  fome  days,  and  before  they  re- 
leafed  him,  made  him  fign  a  note,  by  which  he  acknowledges 
that  they  had  very  juftly  confifcated  the  cargo,  for  the  reafoti 
aforefaid,  and  then  gave  him  leave  to  go  to  Rotterdamj  it  being 
ftormy  weather,  and  not  fafe  for  the  fhip  to  lie  there;  the 
captain  of  her  returned  to  the  Dnvnsy  and  the  fame  privateers 
bcttrded  her  again,  and  took  away  her  cargo  a  fecond  time. 

There  is  a  fuit  now  depending  upon  the  lawfulnefs  of  this 
tranfadion,  in  the  court  of  Admiralty,  and  the  captain  and 
the  owners  of /^/ D/7/^^ffc#  have  brought  their  bill  here,  fug- 
gefting  that  fome  of  their  papers  are  loft,  or  refufed  to  be  pro- 
duced, and  that  if  the  defendants  fhould  proceed  on  the  trial 
there,  and  be  allowed  to  produce  the  note  which  they  obliged 
the  captain  to  fign,  he  muft  certainly  be  caft  in  the  fuit. 

L9rd  Cbancelhr  denied  the  injundion,  and  faid  if  he  was  to 
grant  it  upon  fuch  pretences,  it  would  intirely  defeat  the  a£t 
Jl  parliament  in  relation  to  prizes,  for  upon  every  man  of 
war's,  or  privateer's  taking  a  (hip,  the  owners  of  it  would  im- 
mediately come  into  this  court,  and  pray  an  injunction  to 
ftay  the  proceedings  in  the  Admiralty,  in  order  to  prevent 
he»  being  condemned,  efpecially  if  the  captains  of  the  men 
of  war,  or  privateers,  as  is  the  prefent  cale,  (hould  be  gone 
out  again  on  another  cruife. 

He  faid  befides,  the  fuggeftions  in  this  bill  were  not  a  fuf*  iroponenmi- 
ficient  foundation  for  the  injunction,  becaufe  if  they  were  true,  nation  the  court 
the  court  of  Admiralty  could  by  their  own  rules,  as  well  as  ^^^^^Jj^^Sof 
this  court,  put  it  into  a  method  of  inquiry,  both  as  to  the  the  note  was 
fads  which  are  charged  with  regard  to  the  finking  and  conceal-  owing  to  dureft 
ing  fome  of  the  papers^  and  likewife  as  to  the  note,  which  the  ment*,°ihey  «a 
plaintiff  pretends  was  extorted  from  him,  and  if  upon  examir  by  their  own 
nation  they  found  it  was  owning  to  durefs  and  imprifonment,  ««^of"yf*^ 
they  could  by  virtue  of  their  own  power   and  authority  fup*^' 
prefs  it,  and  not  fuffer  it  to  be  given  in  evidence. 

His  Lordlhip  therefore  denied  the  injundilon. 


EJgiU 
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Cafe  III.  E4gill  ytrCvLS  Haywood  and  Dawff  June  g^  1746. 

y.I>.  fceing  *^OHN  Dawi  by  bond  dated  Dicemhir  d^  1726,  became 
indebted  to  C.  J  hoMai  Xo  x\kc  ^IdATiiiS  Eli%abetVs  father,  Richard  Chaffini 
^Z*^?^*!;^*?*^"'*  200/.  conditioned  for  payment  of  100/.  and  intereft,  who 

tbe  piaiotitf>  tbe   ,.    ..^  .-  J^  *         ,  nr- 

adminiftratrixof  died  inteftate  before  the  100/.  or  any  intereft  for  it,  was 
C.  brought  an  paid,  and  adminiftration  was  granted  to  the  ip\2\tiX\S  EUxahith 
tSoVeadwi  the  ^'*  only  child,  whereby  (be  and  her  late  hufband  became  in- 
tA  for  relief  of  titled  to  have  what  was  due  on  the  bond,  for  which  they 
infolwnt  debN  brought  their  afiion  at  law  in  the  court  of  Common  Pleas 
w!t*daly  dif.  againft  Dawiy  and  \n  Michaelmas  term,  1741,  i><m// pleaded 
charsed;  the  tfiereto,  and  admitting  the  bond  was  his  deed,  and  that  he  ow- 
'Id  «Jltf«^ihe  ^^  i^chard  Cbajfn  at  his  death  the  faid  200/.  and  that  he  did 
iooAand  5/.  detain  thii  fame  from  the  plainti^s,  but  that  they  ought  not  to 
damagpst^.Af.  have  execution  againft  his  perfon ;  for,  according  to  an  afi  of 
S"  KoL/^rT**  parliament  for  relief  of  infolvent  debtors,  he  was  beyond  the  Teas 
fsidttbimhybis  on  the  firft  of  January  1736,  and  returned  and  furrendered  him- 
txeoitv  in  M  (^]{  to  the  keeper  of  the  King's  Bench  prifon,  and  on  the  i  ith 
J^^tr'*  ^/l}  ^f  J^^y*  "738*  was  duly  difcharged  by  virtue  of  the  aft,  where- 
the  pkimift  foed  by  he  became  intttled  to  the  benefit  thereof;  the  plaintiffs  re« 
f)uta/CT7/f««  plied  and  confeflcd  the  plea,  and  took  judgment  for  the  200/. 
•Dd  lidge^  it  'debt  and  5/.  damages,  to  be  levied  on  the  lands,  tenements^ 
with  the  iheriar,  goods  and  chattels  of  Dawi*     tVilliam  Madox^   by   will  dated 

watraat^to  ictf  ^^^  ^7^*^  ^^  7"*'  '737>  g*^^  timui  1000  /.  to  be  due  and  p^- 
ti.e  debt  out  of  Able  to  him,  by  his  executor  therein  named,  in  one  month 
the  legacy,  and  after  the  teftator's  death  :  The  plaintiff  and  her  hufband,  ia 
•gliJft  the  e«*  ^'^^cr  ^o  g^^  *  fatisfaSion  for  the  debt,  fued  out  a  fitri  facias 
cutor  of  M^  ilf .  on  their  judgment  againft  the  goods  and  chattels  of  Dawe^  and 
to  admit  affets  thc  legacy  being  then  duc,  but  unpaid,  and  in  the  hands  of 
SeSftacyai  the^^c  defendant  Haywoody  the  executor  of  iVilliam  Madox^ 
pJaintiflTi  drbt  thcy  lodged  thiir  fitri  facias  with  the  fhtriff  of  Mi  ddlefex^  aind 
^'^l^'Tff^as  ^^^^  *  warrant  thereon  to  levy  their  debt  and  damages  out  of 
fjfuedlfrcper  the  legacy  in  his  hands,  which  he  refufed  to  pay  \  and  as 
rmedy^ andvthat  the  plaintiffs  could  not  levy  the  fame  on  the  legacy  in  i/dj- 
j^lbi found  ue  ^^^j*^  hands,  or  compel  him  by  law  to  pay  the  fame^  or  dif- 
tireji,  and cofl sat  cover  the  allets  that  were  liable  to  pay  it,  or  itay  the  defend* 
iaivandineouiTy  2i^l  Dawc  from  receiving   the  money  till  he  fhould   pay  the 

^dl^tf'woat^^^^i  ^^^y  ^^^^  brought  their  bill  for  an  injunction  againil 
it  due  to  D.  Off  Dawe  to  reftrain  him  from  receiving  it,  and  that  HayWood  the 
account  of  bit  cxccutor  may  cither  admit  aflTcts  to  fatisfy  fo  much  of  the  le- 
^^y*  gacy  as  the  plaintiffs  debt  amounted  to,    or  account  for  the  real 

and  perfonal  eftate  of  JViUiam  Madox^  and  pay  the  plaintiffs  their 

debt  thereout. 


The  defendants,  and  particularly  Haywood^  infifled  on  two 
points,  Firft,  that  the  plaintiffs  were  improper  in  eqjity  to  at- 
tach Dawi*%  legacy,  being  a  cho/c  in  aStiorty    not  reduced  into  the 

pollw^on 
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p6lkfRon  of  the  debtor.  Secondly,  if  they  were  proper  in  their 
relief  as  to  that  point,  yet  the  legacy  was  no  charge  on  the  real 
cftate,  but  on  the  perfonal  only,  which  was  a  deficient  fund  : 
This  laft  point  depended  on  the  words  of  the  will^  which  were; 

'  ^^  I  tfllliamMadffx  of,  &fr.  do  make  this  my  laft  will  and 
**  teftament  in  manner  and  form  following  ;  Firft^  I  give  and 
'*  bequeath  to  Mrs*  Sufannah  Rhodes  the  fum  of  lOOoL  to  be 
*'  dye  and  payable  unto  her  by  my  executor,  whom  I  {hall 
'*  -herein  appoint,  after  the  expiration  of  one  month  next  after 
"  my  deceafe ;  alfo  I  give  to  her  all  my  hou(boId  goods,  plate, 
**  China  ware,  linen,  woollen,  and  wearing  apparel  :  Alfo  I 
"  give  to  my  coufin  John  Dawe  the  fum  of  looo/.  to  be  due 
'*  and  payable  to  him  by  my  executor,  whom  I  (hall  herein 
"  appoint^  after  the  expiration  of  one  month  next  after  my 
**  deceafe;  Alfo  I  give  unto  Richard  Weft  and  his  brother 
"  Thomas  Weft  t\\c  fum  of  ico/.  in  truft  nevcrthclefs  for  the 
••  folc  ufc  of  Rebecca  Hunt ^  wife  of  James  Hunt^  exclufive  of 
**'any  right  the  faid  James  Hunt  her  hufband  fliall  or  may  claim 
^  to  the  fame,  to  be  due  or  payable  to  them,  after  the  expiration 
*'  of  one  month  next  after  my  deceafe,  by  my  herein  appoint* 
"  ed  executor  :  Alfo  I  give,  dcvife  and  bequeath  to  Mr.  Tho^ 
"  mas  Haywood  of y  CsTc.  and  to  his  heirs  forever,  whom  I  do 
•*  hereby  make,  ordain,  conftitute  and  appoint  my  only 
'*  whole  and  fole  executor  of  this  my  laft  will  and  tedament, 
••  M  my  goods,  land  and  chattels,  except  what  is  herein  be- 
**  fore  given,  and  I  do  hereby  revoke,  difallow  and  difannul 
**  all  other  legacies  heretofore  willed  or  made  by  me/' 

As  to  the  firft  point,  the  counfcl  for  the  plaintiff  relied  on 
the  20th  yf^.  of  the  St,  lo  Geo.  2.  c.  26.  whereby  a  remedy  i$ 
provided  for  the  creditor  on  the  future  effects  of  the  debtor* 

^  Provided,  b^c.  that  notwithftanding  the  prifoner's  dif* 
^  charge  as  to  his  perfon,  all  prior  debts  and  judgments  (hall 
^  ftsnd  and  be  effedual  to  all  intents  againft  the  lands,  tene<» 
**  ments,  goods  and  chattels  of  the  prifoner,  which  he  or  any 
"  in  truft  for  him  at  the  time  of  the  difcharge  had,  or  at  any 
••  time  then  after  fhould  be  any  ways  feifed  qt  poffefl'ed  of,  in- 
•*  terefted  in,  or  intitled  unto,  either  in  law  or  equity,  and 
••  the  creditors  may  take  out  a  new  execution  againft  th« 
•*  lands  goods,  ifc.  in  the  fame  manner  as  they  might  have 
•*  done  had  the  prifoner  never  been  taken  in  execution." 

It  was  faid,  that  if  a  court  of  equity  did  not  give  relief  in 
tkis  cafe  by  fubjefling  this  legacy  to  the  plaintifPs  demand  ;  the 
intent  of  the  ftatutc  would  be  evaded,  fmcc  U Dawe  got  the  mo- 
ney into  his  hands  as  they  could  not  take  his  perlon,  and  there- 
by compel  him  to  pay  the  debt,  they  would  be  abfolutely  with- 
CNit  remedy.  - 

Vol..  III.  A  a  That 
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That  they  had  loft  their  remedy  at  law  by  this  ftatute^  where 
they  might  attach  this  very  legacy  by  proceeding  to  an  outlaw- 
ry ;  and  then  bringing  an  information  in  the  name  of  the 
Atiorney  General  in  a  court  of  revenue,  and  fo  attitch  this  by 
the  interpoiition  of  the  crown  for  their  demand,  which,  though 
a  matter  of  grace,  is  by  conftant  cuftom  groil^o  into  a  right  in 
creditors,  which  a  court  of  equity  ought  to  take  notice  of) 
but  Alice  this  ftatute,  that  remedy  could  not  be  had,  becaufe 
they  could  not  proceed  to  an  outlawry ;  there  is  therefore  no 
remedy  but  this,  to  anfwer  the  plain  tntenit  of  the  a^  and 
preferve  the  future  efFeds  for  the  creditors.  < 

As  to  the  other  point,  the  counfel  for  the  plaintiff  cited  LorA 
lyarringUn  verfus  Langhamj  Pnc.  in  Chan.  89.  that  the  eiLecu* 
tor  here  is  named  a  devifee,  which  is  always  a  ftrong  circum- 
ftance  in  making  aconftrufiion  to  fatisfy  the  will ;  that  by  the 
laft  claufe  the  lands,  goods  and  chattels  are  blended  togjetheC' 
as  one  fund,  and  given  fubje£l  to  an  exception  of  what  waa 
given  before,  which  they  contended  amounted  to  the  fiune 
thing,  as  if  he  had  given  him  the  refidue  of  both  eftaM  after 
what  he  had  given  before. 

.  For  the  defendants  it  was  argued  as  to  the  firft  pointy  that 
the  reftri£live  words  at  the  end  of  the  claufe,  (bewed  that  it 
was  the  intent  of  the  a£l  only  to  exempt  the  perfon  of  the 
debtor,  and  leave  all  other  remedies  which  the  creditors  might 
})ave  juft  in  the  fime  ftare  they  were  before  the  ad  was  madCf 
and  not  to  give  the  creditor  a  new  and  different  remedy  oa 
thefe  effedls. 

That  the  reafon  why  this  court  did  not  give  a  fpeciiic  lien 
to  creditors,  further  than  the  law  did,  was,  becaufe  fuch  cre- 
ditors did  not  truft  upon  the  faith  of  fuch  lien,  but  on  the  ge- 
neral credit,  and  therefore  this  court  never  gave  a  fpecific  Men 
on  cb§fes  in  a£iiens  to  one  creditor  more  than  another,  except 
only  where  there  was  an  adual  aflsgnment  of  fuch  chofi  im  affi§m 
ms  a  fecurity,  and  going  farther  was  breaking  in  upon  that  equal 
fatisfadioD  which  all  creditors  have  a  right  to  over  the.efitdt 
of  the  debtor,  not  fubjed  to  any  legal  or  equitable  lien. 

If  a  court  of  equity  was  therefore,  by  reafon  of  this  inooii* 
vciiience  fuggefted,  to  give  any  farther  remedy  to  creditors  or 
account  of  this  ftatute,  fuch  new  remedv'muft  be  agreeable  to 
the  principles  of  equity,  and  co-extennve  with  that  inconve- 
nience, which  the  remedy  of  giving  fpecific  execution  to  a 
:particular  creditor  is  not;  for  to  which  creditor  ihould  thin 
-belong  ?  For  fuppofe  an  affignment  made  of  this  l^acy  after 
-the  judgment,  or  even  after  the //ri^^ji,  would  equiqr  take 
-away  the  benefit.of  that  fpecific  lien  which  the  affignee  has  by 
the  rules  of  this  court,  and  give  it  to  a  general  creditor  by 
•judgment  merely  by  force  of  this  Aatute  i 
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'  Thi*  would  be  cbenging  the  nghts  of  parties,  and  not  bare- 
ly giving  a  flivther  remedy  5  fuppofe  all  the  other  creditors 
brought  bills,   thofe  not  by  judgment,  as  well  as  thofe  by 
Judgment,  to  which  would  equity  give  the  preference?  Since 
ail  general  creditors  cannot  have  preference  in  equity  oyer 
aKc»,  further  than  the  law  gives  it  them,  equality  of  diftri- 
bofion  being  what  equity  aims  at  where  the  rules  of  law  do  not 
prerent  it.    Tht  fori  facias  is  not  returned  nuUa  l^ona^  nor  is 
it  charged  that  there  are  no  other  elFe^s  upon  which  it  ought 
to  hfivc  been  executed  ;  there  is  no  neceffity  therefore  to  refort 
tdtbts  remedy^  and  the  lefs  reafon  to  affift  the  plaintiff  than 
aay  other  creditor^  who  cannot  attach  bis  other  goods,  nor  yet 
get  at  his  perfon. 

It  was  therefore  inlifted,  that  a  court  of  equity  in  this  cafe 
could  not  give  relief  to  a  particular  creditor,  further  than  the 
law  does,  without  infringing  its  general  principles,  and  alter- 
ing the  rights  of  others  :  That  an  executor  is  intitled  to  a  re- 
mm  from  the  legatee,  but  if  by  this  a£t  every  little  creditor 
can  in  equity  charge  his  debt  on  the  legacy,  be  will  be  una- 
voidably fubjed  CO  a  variety  of  fuits  till  the 'whole  isexhaufted. 

Either  therefore  equity  muft  give  this  new  fpecific  remedy 
i^f  A^ftt  in  a^§n,  to  creditors  in  general  of  an  infolvent 
debtor,  and  not  to  one  only ;  or  elfe  the  creditors  muft  take 
this  privilege  (which  in  moft  inftances  creditors  of  bankrupts 
are  deprived  of)  of  taking  out  execution  againft  future  efFeds, 
fubjed  to  the  inconvenience  and  difficulties  which  the  law  has 
kft  them  under  in  that  refpeA,  and  which  the  legiflature  per- 
haps did  not  forefee. 

At  to  the  fecond  point,  it  was  faid,  that  the  courts  of  equity 
bad  of  late  been  very  favourable  in  their  conftrudlions  to  charge 
debts  on  land,  or  debts  and  legacies,  where  both  are  coupled 

aether,  and  one  could  not  be  held  to  be  a  charge  without 
ding  the  other  to  be  fo  at  the  fame  time ;  yet  that  in  the 
oife  of  legacies  only,  a  plain  intent  was  required,  becaufe 
frimSfteiij  and  independent  of  the  intent,  there  was  no  more 
icafon  in  equity  to  charge  legacies  on  lands  devifed,  where  the 
general  eftate  was  infufficient,  than  to  charge  perfonal  legacies 
in  favour  of  a  devi fee  of  land,  if  his  land  was  evifled,  both 
being  fpecifick,  and  independent  bounties  to  each  other. 

There  is  no  general  declaration  that  the  legacies  fhould  be 
paid  in  the  firft  place,  or  even  that  they  (hould  be  paid  at  all, 
as  in  that  cafe  cited  in  Pne,  in  Chan,  the  being  executor  and 
dcvifee  has  never  been  held  fufficient  to  charge  an  executor 
with  legacies,  though  poffibly  it  may  bean  ingredient  in  fuch 
a  coBftru£tion,  and  Guillim  verfus  Holland  in  July  1741,  and 
Gpi^UV  verfus  Lingen  i!titJ^)\oi  March  17391  ^^^^  cited,  where 
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the  executor  was  alfo  devifee,  and  in  the  laft  cafe  the  land  was 
given  as  a  refidue,  and  yet  the  legacies  were  not  charged  oa 
the  real  eftate. 

That  with  rtfpc^l  to  the  exception,  the  utoioft  force  of  it  . 
could  only  be  confidered  as  putting  him  in  the  fame  light  as  if 
the  bequeft  had  been  by  way  of  refidue,  and  then  that  would 
not  have  charged  the  lands  according  to  the  authority  of  the 
cafe  laft  cited. 

But  the  plain  intent  of  the  exception  was,  an  unneceflSurjf 
caution  to  prevent  the  fpeciiic  legacies  given  before  from  paffiog 
by  the  word  chattels  to  which  the  exception  is  fubjeded,  but  as 
no  lands  were  given  before  in  the  will,  to  apply  the  cxceptioa  ' 
to  the  lands,  is  to  make  the  will  nonfenfe. 

Lord  Chancellor, 

As  to  the  iirft  queftion,  it  is  a  new  cafe,  and  as  far  as  it}is  a 
general  queftion,  I  am  of  opinion  the  plaintiiF,  as  a  judgment 
creditor,  could  not  come  into  this  court  for  a  fatisfadion  out 
of  this  legacy,  and  fo  I  apprehend  it  has  often  been  determin- 
ed :  there  are  very  few  cafes  where  it  is  neccflTary  for  this  court 
to  give  relief  to  creditors  over  perfonal  chattels  in  pofleffioo, 
becaufe  affignments  of  them  to  defeat  creditors  are  void  and 
fraudulent  at  law. 

Cjofes  in M^icfi  Buty  as  to  cbofes  in  aiiiofty  according  to  the  general  rules  of 
Jn%" «mTon' but  ^^^^  court,  thcy  are  not  liable  to  executions,  not  for  the  rca- 
thecieaitor'may  fons  given  by  the  defendants  counfel,  but  becaufe  the  court 
T^fR-^^\  takes  notice  that  the  creditor  has  a  method,  by  the  ordinary 
feliVgthcV'-  '^"'^^  ^^  '*^>  cither  by  compelling  fatisfadion  by  feizing  the 
Ton,  or,  where  perfoH,  Of,  wherc  that  cannot  be  taken,  by  proceeding  to  an 
that  c.niiot  be    outlawry,  and  taking  the  lands  as  well  as  efffeas,  by  z  capias 

taken,  bv  pro-  '..|_l.i.  i-  ti  ^  j 

cecdingioan  utUgatum^  which,  though  a  proceeding  by  the  crown,  and  at 
outlawry,  and  firlt  a  matter  of  grace,  yet  now  is  the  ordinary  courfe  of  pro- 
Is  wcfils^clr^!  ceeding  in  the  King's  court  of  revenue,  where  grants  of  fuch 
by  •  eaftiat  things  to  Creditors  are  conftantly  given,  and  that  has  been  the 
utlt^atum,  chief  ground  upon  which  this  court  has  proceeded  in  denying 

a  fpeciiic k  remedy. 

This  brings  me  to  the  queftion  made  on  the  ftatute  for  relief 

of  inlolvent  debtors. 

This  ftatute  was  intended  to  be  beneficial  to  creditors  as  to 
thcy//^y>^«/^«/^^^j,  andtodifcharge  the  pcrfon  ofthe  debtor  only. 

The  t>atMt*  for  Though  it  has  been  called  a  privilege,  it  is  none,  but  a  re- 
reV^fodnMvent  fcj-yation  to  thc  cfcditor  of  his  light  in  every  refpeft,  except 

the  h<>nefit  of  erf  ^•*''>r«.  and  muft  be  (•  csnDrued,  as  to  give  ^hem  dre^ually  all  the  benefit  uitciidc4 
them  orer  fuctue  eff«£ti» 

that 
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that  of  feisKing  the  perfon,  and  it  differs  from  the  cafe  of 
bankrupts,  where  the  future  effects  cannot  be  difcharged  with- 
out the  confent  of  four-fifths  of  the  creditors  :  as  tbe  a£t  is 
therefore  for  the  benefit  of  creditors,  it  muft  be  conftrued  bene* 
ficially,  and  fo  as  to  give  them  efFedually  all  the  benefit  in- 
tended them  over  the  future  efFe<3s. 

This  has  been  treated  as  a  faving  claufe,  but  I  am  of  opi- 
nion that  it  is  an  enaSing  one,  giving  the  creditor  a  competent 
remedy  upon  tbi  futumjfilfs^  as  the  itatute  precluded  him  from 
ieizing  or  outlawing  the  perfon  \  and  it  could  never  intend, 
that  though  the  debtor  had  ever  fo  large  a  property  in  ch$fis  in 
gffiiMf  the  creditors  (hould  have  no  remedy  to  come  at  them. 

With  regard  to  the  words  relied  on  in  the  latter  part  of  the 
claufe  by  the  defendants,  to  ibew  the  remedy  was  to  be  the 
fame  as  before  the  ftatute  ; 

It  is  plain  there  are  two  difFerent  provifions  made  in  the 
claufe,  by  the  firft  part  as  to  creditors  in  general  who  had  not 
fued  execution  before  the  flatute ;  where  the  words  as  to  the  re- 
loedy  over  the  future  efFedts  are  general ;  the  latter  part  as  to 
creditors  who  had  already  fued  out  an  execution,  and  the  latter 
words  relate  to  fuch  new  execution  only,  and  do  not  run 
through  the  whole  claufe. 

It  is  objected,  that  this  is  a  fuit  by  one  creditor  only,  and  Tn  all  cafei  of 
ought  to  be  by  all  i  but  the  perfon  who  firfl  fucs  has  an  ad-  j'jll"^]^!,"  ^^ 
vantage  by  his  legal  diligence  in  all  cafes,  and  of  chattels  in  fuithas  the  fiift 
pofleffion,  the  firft  fuit  has  the  firft  fatisfa^ion,  and  the  adl  has  ^^^'^^^^^^'-n- 
made  no  fuch  general  provifion  for  all  crcdiccrs. 

The  court  does  not  proceed  in  this  cafe  on  the  ground  of  a 
fpecific  lien,  but  only  conlidcrs  it  as  a  part  of  the  property  of 
the  debtor,  which  the  creditor  cannot  come  at  without  the  aid 
of  this  court. 

If,  therefore,    after  the  Judgment,    or  even  after  the  fieri  i^ sfm  \\» ftri 
facias^  the  debtor  had  affigned  this  bono  fidf.  and  for  a  valuable/""** J[*»«**«'**®' 
oonuderation,  and  without  notice,  it  would  be  good  and  pre-  j^^.^^  f„  .  y^. 
vail  againft  this  creditor.  hwbie  co..rider- 

ation,  mn6  wiili* 
n  /•  I  •11  t  1  Iff  J  u*    ®"'  n"'«^»  »' 

Hut  after  a  bill  brought,  and  a  Its  ptndtns  created  as  to  ttfis  ^ouid  havr  been 
thing,  fuch  affignment  could  not  prevail;  I  am  therefore  of  S'xx*  ••:«»ni*  t^>« 
opinion,  that  the  court  ought  to  interpofe   in   this  cafe,  and^'^ 
that  the  plaintiff  has  purfued  a  proper  remedy. 

The  next  queftion  will  be  as  to  the  right  ? 

lam  of  opinion  that  this  legacy  is  a  charge  upon  the  real  cftate. 

A  a  3  I  think 


^{8  C  A  S  £  S  Argati  and  Dtttrminei 

I  think  thift  will  not  depend  upon  the  autboritf  of  theAl 
cafes,  where  debts  and  legacies  are  charged  in  the  firft  plaoe^ 
but  depends  on  the  particular  wording  of  the  will. 

Suppqfe  the  executor  was  not  devtfee,  but  another  perfent 
and  the  teftator  had  direSed  the  legacies  to  be  paid  by  hini^  if 
would  be  a  clear  charge  on  the  eftate,  and  calling  him  executor 
in  the  claufe  where  the  legacy  is  given  is  only  defcriptive  of  his 
perfon,  and  not  of  his  office,  and  amounts  to  the  faflie  as  if  hd 
had  faid  to  be  paid  by  Mr.  Thvmas  HojwmI. 

The  icftcy  ii  t  ^^c  goods,  lands  and  chattels  are  given  altogether  as  oai 
charge  on  the  fuod,  and  lands  are  inferted  in  the  middle,  and  the  whole  art 
hods,  fnr  the  fubic<a  to  the  exception  of  what  was  given  before  :  this,  I  think. 
the  excepthr,  of  ftmouHts  to  the  fame,  tfi  tf  hi  bad  given  tbim  fiih)4£t  to  wbai  tvat 
what  nvat  gkfem  giyg^  bifirt ;  therefore,  I  think  this  legacy  is  a  charge  oa  th« 

hefore,  amount      i^„  j^  w      ^ 

to  the  fame  at      '^"^'s. 
it  the  teilator 

had  givrn  hit  His  Lordfliip  Ordered  the  Matter  to  take  an  account  of  what 

fh^tVii'fub^^^^  ^o  ^'^^  plaintiff  for  the  prmcipal  fum  of  loo/.with 

to  what' was       lutercft  at  5  per  cent*  and  for  her  cofts  at  law,  and  in  this  eomti 

Sivea  before.       and  declared,  that  what  (hall  be  found  due  to  her  for  principal^ 

intereft  and  cofts,  ought  to  be  fatisfied  out  of  what  is  due  to 

JDawi  for  principal  and  intereft  of  his  legacy  of  looo/.  gifCA 

by  the  will  of  IViltiam  Madox^  and  the  Nlafter  to  take  an  ac« 

count  of  what  is  fo  due  to  Dawe^  with  intereft  at  /^pircnUj  from 

one  month  after  the  death  of  JViUiam  Madex^  and  in  cafe  Haj'<^ 

wood  (ball  not  pay  the  plaintiff  as  above  within  fix  months. 

after  the  mafter's  report,  the  real  eftate  of  IVilUam  Madtx^  of 

fo  much  as  (hall  be  fufHcient  to  pay  the  plaintiff,  (hall  be  fold, 

and  the  money  arifing  therefrom  to  be  applied,  in  the  (ir(( 

place,  towards  fatisfaSion  of  the  plaintift^s  debt  in  the  manner 

as  is  already  direded. 

Cafe  122,  Seymort  verfus  Trefilian^  July  i6,  1737. 

A  hufttnd  CM-     A    B^'  w**  brought  by  a  wife  for  her  parapbemalia. 

not  devife  away  a  jfx. 

^J^a.  C^'  ^^^  huft)and  by  his  will  had  given  her  ten  thoufand  pouada^ 
only  bar  her  by  upon  Condition  (he  gave  up  her  right  of  dower,  and  likewife 
ftftidont  inbit  devifed  to  her  **  all  her  wearing  apparel,  and  ornaments  of  her 
Jifctun^  (i  pcrfon,  her  gold  watch,  and  all  her  jewels,  except  fome 

^^  round  a  pi<Sure,  and  devifed  tbe  refidue  of  his  eftate  to  the 

•*  defendant 

Afterwards,  by  a  codicil,  he  revokes  the  devife  of  i^ii  jewels, 
and  her  pearl  necklace,  which  he  gives  away  to  A.  then  by  a 
fecond  codicil  he  givts  her  a  pair  0/ diamond  ear-  rings  y  upon  this, 
the  defendant  infifted  (he  could  not  claim  thefe  paraphernalia^ 
becaufe  it  is  plainly  contrary  to  the  will  and  codicil   under 

which 
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which  fhe  claims  the  loooo/.  and  equity  will  not  permit  one 
to  .claim  under  one  part  of  a  will,  and  controvert  another. 

That  by  the  devife  of  the  refidue,  the  revocation  of  the  de- 
Tife  of  the  jewels,  and  the  gift  of  the  ear-rings  only,  it  ^tppeared 
to  be  the  teftator's  intention  that  the  reft  of  the  paraphernalia^ 
except  the  ear-riogs,  (hould  go  to  the  iefitidant  as  the  reiidue  of 
bis  eftate. 

Lord  Chancellor, 

It  is  plain  the  paraphtrnalia  are  included  in  the  devifes  in  the 
will,  but  a  hufband  cannot  devife  away  a  wife's  paraphernalia^ 
he  can  only  bar  her  by  a<Ss  done  in  his  life-time. 

The  revocation  is  of  the  devife  of  i&ix  jewels,  which  feem  to 
be  contradiftinguifhed  from  hm  in  the  will,  which  are  there 
called  the  ornaments  of  her  perfon,  and  the  diamond  ear-rings 
do  not  appear  to  have  been  ever  worn  by  her,  and  therefore 
might  not  be  part  of  her  paraphernalia. 

But  fuppofe  the  teAator  had  completely  revoked  the  devife, 
it  is  only  a  revocation  of  a  devife  void  in  itfelf,  and  therefore 
it  is  too  much  ftrained  to  infer  from  thence  an  intention  that 
her  rights  Ihould  pafs  by  the  devife  of  the  refidue  of  his  eftate  ; 
his  Lordfiiip  decreed  for  the  plaintiff.  Vide  the  cafe  of  Tipping 
verfus  Tipping y  i  P.  Wms.  722. 


Tucker  verfus  Phipps^  Jufy  10,  1746.  Cafe  123. 

THE  bill  was  brought  by  the  plaintiff  fuggeftine,  that  his  The  fpoHathn  in 
wife's  father  had  by  his  will  left  a  legacy  of  fifteen  hun-  jJ^.^^J'^^'Ji'^  j, 
dred  pounds  to  the  plaintiff^s  wife,  his  daughter ;  and  that  the  fufliicient  to  in 
defendant  ^/ffiim  Pbipps  had.  deftroyed  or  concealed  the  faid  title  th;  pUintirf 
will,   and  therefore  prayed  he  might  be  decreed  to  pay  thelJg^g'J^^j^*^^^^", 
plaintiff  fifteen  hundred  pounds,  and  intereft.  for  a  decree, 

vrithout  putting 

The  defendant  put  in  three  anfwers ;  in  the  firft,  he  ad-  biTan^  cxprme* 
mitted  the  will  as  fet  forth  in  the  bill,  but  made  no  mention  ofof  citing  the  de- 
any  infanity  in  the  teftator  j  in  the  third  anfwer,  denies  he  [^''^'J^j'^^J,^,!,*^ 
ever  had  any  fuch  will,  and  fays,  if  there  ever  was  any  fuch,  ^ ''  " 
he  cannot  fay  whether  his  father  was,  at  the  time  of  making 
fuch  will,  of  found  mind  ;  and  for  the  defendant  it  was  in- 
filled, that  the  plaintiff  came  here  too  foon,  for  that  he  ought 
to  have  cited  the  defendant  into  the  ecclefiaftical  court,  where 
he  might  have  the  benefit  of  a  difcovery  equally  as  well  as  here. 

A  a  4  Lord 
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Lo&D  Chancellor, 

The  point  of  infanitjr  creates  the  only  difficulty,  for  the 
faSfum  of  the  will  is  not  only  proved,  but  alfo  admitted. 

In  this  court  the  rule  Is  not  to  allow  a  fuit  againft  an  cxe«< 
cutor  for  a  legacy,  before  a  probate  of  the  will,  but,  in  the 
prefent  cafe,  the  plainiifF  ought  not  to  be  put  to  the  difficulty 
of  going  into  the  fpiritual  court  to  cite  the  defendant,  becaufe 
that  would  be  giving  the  defendant  a  great  advantage  from  his 
own  bad  a£ts  in  deftroying  or  fuppreffing  the  will,  for  here  the 
fpoHation  is,  I  think,  proved  fo  fufficiently,  as  to  intitle  tbir 
plaintiff  to  come  here  in  the  firft  inftance  for  a  decree. 

ThoDfih  in  a  As  to  thi  ffoUation^  confider  it  generally  as  a  perfonal  legacy,, 

P«'^o"»*  **8*5y>  where  the  will  is  deftroyed  or  concealed  by  the  executor,  and 
Uttl'xl^m^coZ  I  think,  in  fuch  a  cafe,  if  the  Jpoliation  is  proved  plainly 
ceaied,  the  rok  (though  the  general  rule  is  to  cite  the  executor  into  theeccle-* 
if  to  dtcihcCT-  fjaftici  court)  the  legatee  may  properly  come  here  for  a  decree 

editor  into  ibc  ,        ,         I      e  r     i-      •  /   r  /r 

ccdtiunkti       upon  the  bead  oifpohatton  and  fitpprejjion, 

courr,  yet  the 

petiy  come  here  There  are  fcveral  cafes,  where  if  fpoliaiicn  or  fuppreffUn  are 
w  the  head  of  proved,  it  will  change  the  jurifdiAion,  and  give  this  court  a 
^rX»!"       jurifdiftion  which  it  had  not  originally  j  as  in  the  caft  of 

Xord  Hunfdon^  Hob.  1 09. 

Thcogtiitwii  «  Where  the  title  was  a  title  merely  at  law,  yet  there  being 
tall^,  yet'thert**  **  *  fuppreffion  of  the  deeds  under  which  that  title  accrued, 
txitif  a  fuppref  *^  the  plaintiiF  had  a  decree  here  for  polTeffion,  and  <)uiet  en- 
^»*»"  «'  ^'»\*^«?^«  **  joyment." 

tinder  which  the  •'    ' 

title  accrued,  the 

HwL7;v.'cafc7'*  '   As  the  jurifdiSion  may  be  changed  with  regard  to  a  court  of 

y«d  a  Utcreein    law,  why  may  it  not  with  regard  to  the  fpiritual  court ;  and  I 

t^'Miy  for  j^ffcf.  think  the  cafe  of  l^^eeks  verfus  Jf^eeks^  which  came  before  me 

*''"''  fome  time  ago,  an  authority  that  it  may  :  here  xht  fpoHation  or 

Jupprejfun  is  certainly  fraudulent,  voluntary,   and  malicious^ 

and  therefore  differs  from  the  cafe  of  Pafcall  verfus  PUhring^ 

where  the  fpoliation  did  by  no  means  appear  to  be  fraudulent  op 

malicious,  but  rather  inadvertently  done,  and  without  any  bad 

defign* 

I  think  in  fuch  cafes  of  malicious  and  fraud ulent^^/rVrtiW^ 
the  court  will  not  put  the  plaintiff  under  the  difiiculty  of  going^ 
into  the  ecclefuftical  court,  where  he  muft  meet  with  muct^ 
n>ore  difficulty  than  proving  the  contents  of  a  deed  at  iaw^ 
which  ha$  been  loil  or  fccreted. 

I  Tor 
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Tor  in  the  fpiritiial  court  the  plain tifFmuft  prove  it  a  will  ThepDrintiffin 
in  writing,  and  muft  likewife  prove  the  contents  in  the  very  ***^^P*^*°** ^^^'J 
words,  which  will  be  a  difficulty  almoft  infuperable,  and  which  ^^  wiilTn'wii^ 
courts  of  law  do  not  put  a  perfon*  upon  doing ;  the  plaintiff  ing,  and  the  Tcry 
muft  alfo  prove  the  whole  will,  though  the  remainder  of  it  does  j'j;^t'kote*Jli[* 
SK>t  at  all  belong  to,  or  regaid  his  legacy.  though  thert-' 

mainder  doei  aoc 
at  all  regard  hie  legacy^  and  which  coartt  o^  law  do  not  put  a  perfon  U|oa  doin|« 

I  think,  if  this  had  been  a  mere  perfonal  legacy,  the  court. 
Under  the  circumftances  of  this  cafe,  ought  to  incerpofe,  and 
^  rather,  becaufe  in  bringing  fuits  againfl  an  executor,  this 
court  goes  further  in  requiring  a  probate  than  courts  at  law. 

But  here  the  cafe  is  ftronger  to  intitle  the  plaintiff  to  a  de-  There  i«  no  m* 
crce,  becaufc  the  legacy  is  out  of  real  and  perfonal  eftate  both,  "''®!|  '•  P*^/* 
and  as  to  the  real  eftate,  there  is  no  occafion  to  prove  the  will  fpinmai  coort 
in  the  fpiritual  court  to  iutitle  the  legatee  to  recover  his  legacy  to  intitiea  le- 
out  of  the  real  eftate.  E^^^ri^ 

the  leal  eftau» 

This  would  be  clearly  the  cafe,  where  the  charge  is  only  upon 
the  real  eftate,  and  though  the  heir  is  intitlcd  to  have  the  per- 
fonal  eftate  exonerate  his  real,  yet  if  he  is  made  executor,  and 
kas,  by  a  voluntary  and  fraudulent  ad,  put  the  legatee  under 
fuch  difficulties  as  make  it  almoft  impoffible  for  him  to  prove  the 
urill,  it  is  reafonable  to  let  in  the  legatee  to  have  his  legacy, 
and  leave  the  executor  to  pay  himfelf  out  of  the  perfonal  cftato. 

As  to  tbi  infanityy  ttie  defendant's  proofs  fpeak  in  general 
terms  only,  to  the  tcftator's  being  in  a  weak  condition  ;  but 
compare  this  with  the  plain lift^  s  evidence,  and  the  manner  of 
the  defendant's  introducing  the  infanity  in  his  anfwer,  and  the 
aSs  he  has  done  under  the  will. 

The  infanity  is  not  mentioned  till  the  third  anfwer,  and  theft 
very  tenderly;  the  plaintiff's  proofs  are  very  pofitive  as  to  the 
fanity  of  the  teftator,  they  are  the  three  fubfcribing  witnefles, 
whofe  teftimony  is  by  no  means  impeached  ;  the  will  a  reafon- 
able one,  not  made  in  fecret,  but  fcveral  pcrfons  were  prefent ; 
the  defendant  has  brought  adtions,  and  fworn  himfelf  furviving 
executor,  and  has  aftcd  fevcral  years  under  the  will  without 
ever  making  any  pretence  of  infanity  in  the  teftator.^ 

I  am  therefore  of  opinion,  that,  under  the  circumftances  of  Nnt  neccflkry  in 
this  cafe,  it  is  not  proper  to  iiiredt  a  trial  at  law  as  H>  the  fani-  ^^'jj'.f.n.t'l? 
ty  or  infanity  oFt^e  teftator,  but  that  the  plaintiff' is  intitlcd  to  to  the  tefiator's 

famty,  for  the 
niaintiff  U  dca  ly  intitlcd  to  an  iaimcdiace  de^^  for  the  pajn^ent  of  his  Ui^^^  thoo^h  the  probau  of 
she  will  Um  001  bc£A  ^ru^ueJ. 

an 
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,  an  immeditte  decree  for  payment  of  his  legacy  by  the^defehfl* 

ant,  notwithftanding  the   probate  of  the  will  has  not  been 
granted. 

« 
Cafe  124.     7S/  Weavirs  Company  fui  tarn  verfus  Hayward^  Jum  la^  1746^ 

As  tOtoii  nr^H  I S  came  on  upon  the  motion  of  the  Attorney  Qeneral^ 
brought  on  the  J[^  who  moved  to  ftay  proceedings  upon  an  original  writ, 
wh!ih*t»f  pWn-  ^^^  ^he  22d  of  Nwimhir^  returnable  the  $£lavi  of  Si.  HUary  5 
tiflf  ferved  the  the  tefte  was  within  the  fix  months,  limited  by  7  Grt.  i.  c,  j. 
^fendant  w.th  j^^^  .    ^^  C4dHc9  ad,  for  thc  bringing  of  the  adion  on  that 

•  copy  of «  writ, <^>      \  '  »     ® 

inftead  of  •  fpe-   "atUte. 
dal  capiat,  and 

thTcurfitor^o        Inftead  of  fummons  and  pim^  or  fpeeial  capias^  which  pm 

altcr'^htretorn  no  ftamp  duty,  they  ferved  the  defendant  with  a  copy  of  the 

of  the  orifioai :  ^rit,  and  afterwards  applied  to  theCurfitor  to  alter  the  return 

t:^^  of  the  original. 

the  writ  muft  be 

liipcriiBdfld.  The  firft  objedion  made  by  the  defendant  was«  that  this 

alteration  was  erroneous,  and  that  it  was  of  confequence  to  the 
ftamp  duty. 

Mr.  N^f  for  the  plaintiff  in  the  original  adton,  cited  tilt 
cafe  of  L^tfw  verfus  C9vr«#|r  in  1738,  to  Ihew  this  court  con- 
iidered  itfelf  al  an  offiiina  h^ivium^  and  that  it  would  not  eater 
into  the  queftion^  whether  this  wdt  was  executed  or  not* 

TrihliaeV%  cafe,  March  23,  1736,  vid.  1  7r.  Atk.  633.  a  i^« 
tnint  npligiandoxS^eA  out  of  this  court,  and  was  returnable  in 
the  court  of  King*s  Bench,  and  being  returnaUe  there,  the 
court  would  not  enter  into  the  irregularity. 

Philips  vtrCns  PbiKpSj  Diumhir  i^^  <737f  there  an  appliea* 
lion  was  made  to  this  court  for  an  original  writ,  to  warrant  a 
judgment  upon  the  ftatuie  of  bribery  and  corruption  after  a 
verdid,  and  where  error  was  brought  for  want  of  that  original  ; 
and  though  this  cafe  was  faid  to  be  excepted  out  of  the  ftatute 
of  jeofails,  yet  held,  that  though  the  ftatute  of  jeofails  were 
material  in  applications  to  this  court,  as  an  officina  bnvium^ 
the  obje^iion  in  point  of  revenue  was  not  of  weight  in  a  mere 
matter  of  difcretion,  as  this  was,  where  the  party  would  be 
totally  deprived  of  his  adion. 

Mr.  Clark  cited  Finch  upon  judicial  procefs,  that  where  an 
original  is  returned  tardij  an  alias  or  pluries  original  will  go  ; 
but  if  no  return,  then  it  muft  iflue  out  of  this  court ;  and  for 
this  purpofe  mentioned  Dyer  211. 

Lord 
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Lord  Cranc£LLos, 

I  am  of  opinion  it  ought  to  be  fuperfeded ;  I  cannot  quafli  it  Where  error 
unlefs  error  appear  on  the  face  of  the  writ,  and  then  the  pro-  J^I^^the  wft 
pereft  way  would  be  by  plea  in  the  coart  where  it  was  re-  the  propercft  ' 
tamable.  «>«rf«  w  by  plea 

in  the  court 

I  will  take  up  the  fecond  objedion  firft,  in  order  to  lay  it  turiublt. 
ott  of  Che  cafe,  for  this  is  not  a  motion  to  cenfure  the  attbr- 
mjj  or  the  party,  but  to  fuperfede  the  writ  only. 

If  it  was  nothing  more  than  an  ofFence  againft  the  ftamp  aft. 
It  would  be  no  fufficient  ground  to  fuperfede  the  writ)  the  of- 
ficer and  party  would  be  liable  to  penalties,  as  in  the  cafe  of  a 
deed  which  is  not  to  be  made  ufe  of  till  the  duty  paid,  and 
jec  it  it  the  deed  of  the  parties. 

However  I  am  of  opinion,  it  is  fuch  an  original  writ  as  the 
flamp  duties  are  payable  on  j  for  I  underftand  the  exception  to 
be  of  fuch  an  original,  as  the  capias  neceflarily  iflues  on  ;  nay^ 
of  one,  on  which  it  is  at  the  party's  eleSion  to  take  out  a 
utpiasy  and  there  the  duties  ought  to  be  paid. 

It  was  in  order  to  preferve  the  juri(di£lion  of  this  court,  and 
ihi  Curfitm^s  office^  that  this  exception  was  taken,  for  otherwife 
it  would  be  paying  double  duty  both  on  the  original  and  capias. 

The  ftamp  a£ls  did  not  intend  to  exclude  all  amendments  of 
writs,  for  that  would  be  grievous. 

The  (irft  claufe  of  the  ftamp  afis  relate  to  where  another 
writ  is  written  on  the  fame  piece  of  vellum,  or  parchment  % 
and  I  am  of  opinion,  that  on  an  information,  or  adion,  it 
muft  appear  to  be  another  writ,  and  the  other  part  relating  to 
crafures  refers  to  a  fraudulent  one. 

If  the  officers  of  the  ftamp  duties  think  this  prafiice  con- 
trary to  law,  they  ought  to  apply  for  a  general  regulation. 

As  to  the  other  queftion,  I  am  of  opiniom  this  writ  ought  not 
to  have  been  fo  altered. 

If  nothing  had  been  done  on  this  writ  it  would  have  brought 
it  to  the  queftion,  concerning  its  being  done  by  writing  it 
ortr  dinovOf  or  by  interlineation  or  erafure,  in  which  prac- 
tice it  is  admitted,  that  if  an  original  writ  has  been  executed  it 
cannot  be  done. 

Now  what  is  fuch  an  execution  as  to  prevent  an  alteration 

«f  it.  • 

If 
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If  it  had  been  lying  in  the  attorney's  hands,  and  fo  in  the 
party's  power,  that  would  be  one  thing.  And  if  the  fervice  of 
this  copy  being  void,  is  to  be  looked  on  as  no  fervice,  apart/ 
may  always  avoid  an  irregular  execution  of  his  own  writ,  and 
get  it  altered. 

Suppofe  it  had  been  carried  to  the  (heriff,  and  he  had  re- 
turned it  improper,  would  that  have  been  an  execution  i  To 
be  fure  it  would. 

Tbeconr,thottgli  This  has  not  been  carried  to  the  iherifF,  yet  this  copy, 
•nirreguUrfcr-  though  an  irregular  fervice,  becaufe  not  warranted!by  12  G#i.  i. 
eiccutioaoftbc  IS  (till  an  execution  of  this  writ:  nay,  it  is  actually  ipecined 
writ.  in  the  copy  what  the  return  of  this  writ  is»  can  he  afterwards 

alter  the  return  ? 

Suppofe  the  plaintiff*  had  declared  upon  this  procefs,  and 
had  obtained  judgment,  all  the  proceedings  were  fubjed  to  he 
fet  afide  ^  yet,  by  this  dodrine,  he  may  refort  to  the  office  for 
an  alteration. 

As  to  the  cafe  of  PhiKps  verfus  PbUipSy  the  procefs  was  not 
l>y  original,  but  by  capias^  and  be  afterwards  wanted  an  original 
to  warrant  his  judgment ;  and  held  there  was  no  difference  as 
to  adions  qui  tam^  and  other  adions  as  to  this  point. 

There  he  had  begun  his  afiion  in  time,  here  the  plaintiff" 
would  take  out  an  original  out  of  time. 

His  Lordfhip  directed  the  writ  to  be  fuperfeded* 

Cafe  123.  lyheekr  ytiiM%  Bingham^  June  14,  1746. 

v^MM?!?*^'     **  '\  Jj[  ^*  Pottinger  hy  his  will,  inter  alia y  gave  to  each  of 


"M 


thh c*afe abridged  **  JLVX  bls  grandaughers  that  Ihould   be  living  and  un mar- 

the  kgacy,  it     *<  ricd  at  thc  time  of  his  deceafe,  on   their  refpeiSlive  days  of 

Z^m^t'v^^?n  "  n^a^^age,  the  fum  of  fifteen  hundred  pounds,  and  he  did  de- 

urr§rem,  and      '*  Are  ibat  none  of  his  grandaughters  (bould  marry  without  the 

delegating  it  to   »i  confent  of  the  father  and  mother,  or  the  furvivor  of  them  ; 

vSll^Mrry*^h**  "  and  therefore  if  any  or  either  of  them  (hould  marry  without 

no  further,  and    ^^  fuch  confcHt,  thcn  by  hJs  will  he  revoked  what  was  thereby 

confequently,ihii  <4  direfted  to  be  paid  to  fuch  grandaughter  or  grandaughters, 

to  a  derlre^over    **  ^"^  '"^l'  ^^  them  fliould  not  be  entitled  to  any  benefit  by 

the  plaintiff  i<     «<  viftue  of  fuch  his  Will,    further  than  what   the  father  and 

intKled  to  the     ic  mother,  or  the  furvivor  of  them,  (hould  direa  ;  and  he  after* 

*^  wards  directs,    that  after  the  fcveral  legacies  and  Turns  di- 

^'  rented  to  be  paid  are  fatisfied,  if  any  fum  of  money  (hould 

**  remain  in  the  hands  of  the  truftces,  the  furvivors  or  furvivor 

*'  of  them,  the  f?me  fliould  be  paid  to  his  daughter  Phdatitlphia 

^^  for  lift',  and  atter  her  deceafe  to  the  dcfcnddnt  Uiughaui  and 

**  h!S  hciis." 

Thc 
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The  plaintiiFy  otte  of  the  grandaughters,  has  married  with- 
out confent  of  the  father  and  mother^  and  has  brought  her 
bill  for  the  legacy. 

The  mother  of  the  plaintiff  has  appointed  truftees  of  the 
legacy  for  the  plaintiff  for  her  feparate  ufe  for  life,  and  to 
her  ifliie,  but  if  Ihe  has  no  iflue,  then  to  the  defendant  Mr» 
BsMgbam. 

Mr.  Solicitor  General  for  the  plaintiff  cited  the  cafe  of 
P^et  verfus  Haywoodj  Novtmhir  17339  at  the  Rolls :  Where 
it  was  held,  that  a  general  devife  of  the  refiduunij  or  a  devife 
to  the  pcrfon  intitled  to  the  refijyum^  were  the  fame  as  if 
there  was  no  devife  over  at  all. 

Mr,  Attorney  General  for  the  defendant  cited  Harvey  ver- 
fus 4fton^  Pafch.  i^Gte.  2.  with  regard  to  Lord  Chief  Baron 
C§nqns*%  opinion  on  the  effc£l  of  a  devife  over.  Comyns's  Ri^ 
ports  746.  and  alfo  E^.  Caf.  Abr.  Amos  verfus  Horner  11 2.' 
and  Creagb  verfus  ff^il/on^  2  Fern,  572.  to  fhew  that  the  plain- 
tiff^s  wife  is  not  intitled  to  the  legacy  of  1500'A  undet  the 
grandfather's  will. 

Mr.  Solicitor  General  in  reply  faid,  the  cafe  of  Amos  verfus 
Horner  was  reported  in  no  other  book,  and  Sir  Jo/epb  Jekytt 
faid  in  the  cafe  of  Harvey  and  Ajion  he  had  ordered  fearch  to 
be  made  for  it,  but  it  could  not  be  found,  t  Ch.Caf.  22. 
Bellajis  verfus  Sir  WiUiam  Ermine  was  determined  dircftly 
contrary,  and  Garret  verfus  Pritty^  2  Vern.  293. 

Lord  Chief  Baron  Comyns  refers  to  thefe  two  cafes,  as  bar* 
ing  fettled  thefe  diftin£lions  uncontrovertedly. 

Wherever  this  court  exercifes  a  jurifdidion  with  another 
court,  they  have  adopted  their  rules,  and  never  vary  in  their 
determinations  from  the  eccicfiaftrcal  court,  but  where  the 
intereft  of  a  third  perfon  is  concerned. 

The  defendant's  counfel  have  conftrued  it  to  be  the  fame 
thing  under  the  words  of  the  will,  as  if  the  teftator  had  given 
it  Co  the  mother  of  the  plaintiff  to  difpofe  of  abfolutely. 

Which  is  by  no  means  the  cafe  ;  it  is  only  leaving  it  X6 
the  father  and  mother  to  give  it  totally  or  partially  to  fuch 
child  as  has  married  without  confent. 

Lord  Chancellor, 

In  the  prcfcnt  cafe  the  direction  the  grandfather  has  given 
by  his  will,  that  the  grandaughter  (houid  take  the  advice  of 
parents  was  a  very  wife  one^  and  what  the  mother  has  done  ap* 

peart 
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pears  fo  reafonable,  that  if  I  could  confiflentiy  wMi  deler- 
minaeioos  of  this  coukT,  and  the  raaMer  was  rti  imtgrM,  I 

would  go  as  far  as  poffible  to  fupport  it. 

But  notwithftandtng  fuch  inclination,  I  cannot  hoW  this 
portion  to  be  in  the  power  of  the  mother,  to  be  diipofel  cdf 
ifithe  manner  tbt  has  done,,  for  it  would  fliake  the  fettled! 
rules  of  the  court. 

Tlie  firft  queftion  ia.  Whether  this  cooditiQa  \$  m  fftc^* 
tual  condition,  or  in  Urronm  only. 

Secondly,  Whether  hej»  is  tha^  iHiich  ampuAta  to  a  be^ 

queft  over  of  the  legacy. 

As  to  the  firftj  in  order  tp  prove  it  i^  a  condition  that 
ought  to  have  it's  effed,  it  is  faid  by  (he  defendam's  counfel 
^it  amounts  to  the  fame  thing  as  a  condition  jpreced6nt,  and' 
therefore  the  party  claiming  muft  (I)ew  it  performed. 

Two  anfwers  may  be  given  to  this. 

It  is  clearly  a  perfonal  legacy,  and  the  perTonal  efttte  la 
fufficicnt  to-fatisfy  the  wiiole,  and  confequently  is  no  charge 
on  the  .real  eftate  i  it  has  been  laid  down  in  Harvey  and  Jtft99 
by  Lord  Chief  Baron  Comynsy  that  the  civil  law  makes  np 
difference  between  conditions  precedent  or  fubfequent,  bw^ 
hold  it  to  be  a  vcyd  condition  equally  in  both. 

There  have  been  feveral' cafes  m  this  court  of  a  perfonal 
legacy,  where,  if  it  has  not  been  given  over,  Xhoueb  a  con- 
dition precedent,  yet  it  will  notl5e  eiFeftual  to  dereat  the  le- 
gacy. 

But  I  take  this  to  be  a  condition  fubfequent,  for  when  the 
event  happens,  it  is  vefled. 

A  diftindion  has  been  attempted  here  that  the  breach  of  the 
condition  happening,  g^  inftanu  tht  legacy  vefts,  it  is  there- 
fore void. 

But  though  they  meet  together  at  the  fame  time,  yet  they  am 
confidercd  in  point  of  law  as  fubfcquent  in  the  order  of  things. 

It  has  been  truly  faid  fhe  need  not  fliew  in  the  ecclefiaftr* 
cal  court  any  thing  but  the  marriage,  and  the  objedion  muft 
come  from  the  other  fide,  and  prima  facie  it  was  fufficient  for 
her  to  (hew  the  legacy,  and  that  (he  is  fuch  a  grandaughter 
as  is  defcribed  in  the  will. 

Therefore  I  am  of  opinion  the  attempting  a  diftindion  frocft 
former  cafes,  to  make  this  a  condition  precedent,  will  not  pre* 
vaili  BuC 
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But  it  bat  been  faid,  if  there  is  not  a  condition  precedent, 
but  fobfequent,  yet  \t  amounts  to  the  fame  thing  as  a  devife 
over,  by  reafon  of  the  ftrength  of  evidence  of  the  teftator's 
iment'that  the  legacy  ihould  ceafe. 

I  am  of  opinion  this  if  not  the  reafon  that  has  governed  the 
*cottrt. 

There  have  been  abundance  of  cafes  here,  where  the  inten- 
tion of  the  teftator  was  full  as  ftrong  that  :the  legacy  ihould 
oeafe,  as  in  the  cafe  of  Gamt  verfus  Prittyj  and  yet  the 'in* 
teotioa  only  did  not  prevail. 

The  true  ground  upon  which  this  court  has  fufFered   the  It  it  thetelns 
condition  to  effeeiuate^  is  not  the  intention,  but  the  right  of  a  51^  ** I^'i t Wi4 
Mripnjm^  the  being  given  over,  and  vefting  in  that  third  perfon,  hu  in- 
pUtmk^  if  the  coiidition  is  not  performed*  •  duad  the  cowt 

to  luifer   tne 
coodition  to  cf«* 

If  that  be  fo,  the  next  confideiation  is.  Whether  here  is  in  feauate,  and 
the  prefent  cafe  what  amounts  to  a  devife  over  to  a  third  per-  ^?^  *^  *"*^ 
Jon  in  point  of  right. 

I  am  of  opinion  there  is  not. 

The  gift  to  the  truftees  is  not  of  a  "paFticuIar-fund,  but  of 
bis  perfonal  ellate  in  general :  then  afterwards  follows,  it  i$ 
my  dtfiri  ttat  none  of  my  gran^aughters  Jhould  marry  without  tbi 
€infe9$  y  thi  fatbir  or  m^kh^^  Vc, 

Then  comes  another  claufe,  which  fays,  that  a/ior  thi/ow" 
ral  Iqacids  and  fums  dinifid  to  bo  paid  andfatisfiod^  if  any  f urn  of 
mmuy  fimiU  rmain  in  thi  hands  of  tbt  trufteos^  &r.  th$  /am$ 
Jb9uld  bo  paid  to  his  daugbtir  Philadelphia. for  life^  &^« 

Upon  thefe  two  claufes,  and  the  claufe  of  revocation,  the 
•qaeflion  of  bequeji  over  arifes. 

It  has  been  infifted  on  by  the  counfel  for  the  defendant, 
that  the  plaintiff  not  having  any  further  benefit  than  what  the 
father  or  mother  or  furvivor  of  them  (hould  direA,  amounta 
to  a  devife  over.  ^ 

But  I  am  of  opinion  it  does  not. 

If  it  had  been  faid  upon  her  marrying  without  confent, 
I  revoke  that  legacy,  and  give  the  1560/.  to  the  father  or 
mother  to  difpofe  of,  it  would  have  been  a  devife  over :  but 
this  is  only  putting  it  in  the  power  of  father  or  mother,  or 
the  furvivor,  to  abridge  the  legacy  given  to  the  daughter,  and 
when  it  (hould  be  fo  abridged^  the  remainder  would  have  fal- 
len into  the  rcfidue. 

The 
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The  ftuthorities  are  moft  clear  in  the  cafe  of  Garret  verfQ$ 
Prittjy  and  BelUfa  verfus  Ermin^  to  this  purpofe. 

If  the  teftator  himfelf  had  abridged  this  legacy,  it  would 
have  been  no  more  than  h  terronm^  and  coniequently  dele* 
gating  it  to  another  to  do  it  will  carrj  it  no  further. 

The  claufe  (^^  If  any  fum  of  money  ihould  remain  in  his 
<<  truftees  hands,  the  funrivors  or  furvivor,  he  direds  the 
*<  fame  (hould  be  paid  to  his  daughter  Pbiladelpbia  for  life, 
*^  and  after  her  deceafe,  to  the  defendant  Bingbam  and  hit 
^^  heirs*')  has  been  made  ufe  of  on  both  fides  ;  the  firft  part 
of  it  by  the  plaintiff,  and  the  latter  by  the  defendant's  coun« 
fcl. 

The  words  preceding,  when  the  feveral  legacies  j{tf//Aryir/i|f 
paid  and  fatisjud^  fay  the  plaintiff's  counfel,  mean,  when  all. 
the  fums  before  given  (hall  be  paid,  and  therefore  nothing  is 
given  over  till  allthe  fums  are  paid. 

t  « 

That  can  never  be  the  meaning,  but  what  the.  defendant'^ 
counfel  have  faid  is  the  right  conftru£lion,  when  they  iOiall  be 
paid  according  to  tht  direSiions  of  the  will  ieforenuntioned^ 

m 

The  other  words  made  ufe  of  on  the  part  of  the  defendant 
•re,  particular  declarations  of  particular  fums  of  money. 

If  this  had  been  a  particular  fund,  which  is  given  to  bif 
truftees,  as  certain  ftocics,  or  certain  mortgages,  and  the  will 
had  faid,  the  legatee  ihall  have  no  more  than  the  father  and 
mother  fliould  appoint,  then  I  think  it  would' have  been  a  gift 
over  of  the  remainder  of  that  particular  fund  :  but  this  is  only 
a  defcription  of  the  refiduum  of  the  perfonal  eftateia  the 
hands  of  his  truftees, 

«*-,^-ft-i— T-  Thfn  the  obfervation  I  have  made  brings  it  to  the  rules  of 
that  if  legatee  this  court  \  and  i  am  of  opinion  an  exprefs  deviic,  that  if 
Aouidnoi  per-   legatee  (hould  not  perform  the  condition,  the  legacy  ftiall  fink 

lorin  the  coodi-    •#  ^  %  ^  *      *  r  <■ 

tjon,  the  legacy  ^^^^  ^'^^  nfiduum^  amounts  to  a  devife  over;  but  there  is  nd 
ih»n fink mto the  tuch  direction  here,  and  therefore  though  there  is  nothing  un« 
rtjUuitm,   •-     reafonable  in   the  reftriflion,   and   though  what  the  mothet 

nounti  toade-,,  .^  ^x'  n^*  %  rr- 

vi(e  over,  bat  has  done  IS  prudent,  yet  X  cannot  conitrue  it  to  be  a  forfeit- 
there  it  no  fuch  ure  of  the  legacy  without  (baking  the  authority  of  all  the 
•IS^how^w'   ®^^^'  cafes,  and  confcqucntly  muft  decree  the  legacy  to  the 

priulent  what  the  plaintiff. 

mother  hat  done 

may  bc^  I  caniMt  confiric  it  to  be  a  forfeiture  without  (baking  the  authority  of  all  the  other  caftt* 
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poWer 

The  qucftion  wii ,  what  iatertft  pailcd  to  the  wife,  whether  Tit'l^^t. 
fiftr  life  or  in  fee?  dij^ft  o/jgk^ 

The  teftator  was  feifed  of  a  freehold  eftate  in  fee,  and  like-  ^^^'^ 
wife  of  a  reverfionary  eftate  in  fee,  and  of  a  copyhold  eUace.      point  or  fome 

'  '^^  diffieoJcy,  data* 

^  Mr.  Hmtrnbamf  for  the  defendant  the  devifee,  infifted  the  made7o^  !L^* 
Words  carried  the  fee,  and  cited  i  Lntw.  764.  and  Mttfin  ver-  opmioaefttat 
ru%Bi€ltwUb,Caf.iMCban.imL9riTalM$timi^  1ST.  taSr*^*"*'' 

Ln'd  CtancilUr  direded  a  cafe  to  be  made  for  the  opinion  of 
the  court  of  King's  Bench,  for,  he  faid,  it  was  hardly  to  be 
pccfumed  the  teftator  intended  to  give  the  reverfion  of  this  great 
eftate  to  his  wife. 

There  was  a  queftion  likewife  in  the  caufe  as  to  pan^hir^ 
maliay  whether  it  (hall  be  liable  to  the  payment  of  fimple  con* 
trad  creditors  and  legacies. 

LoftD  Chancellor, 

At  law,  where  the  hu(band  dies  indebjted,  the  widow  can«  whmtbepcr- 
not  have  her  parapbirnalia  i  but  this  court  does  not  determine  ^n^'hVufW    • 
fo  ftridly,  for  if  the  perfonal  eftate  has  been  exhaufted  in  pay-  in  piymcntor 
ment  of  fpectalty  creditors,  (he  (hall  ftand  in  their  place  as  to  Specialty  credi« 
fomuch  upon  the  real  aftets  of  the  heir  at  law,  for  (he  has  a  ^lifbliTki^ 
prior  right,  and  a  fuperior  one  to  legatees,  who  take  only  their  yiace,  u  to 
frpm  the  bounty  of  the  teftator.  iheamwint  of 

Ha,  upou  the 

The  perfonal  eftate  muft  be  applied  in  payment  of  debts,  le-  nal  a^Teti  of  tht 
^aciesand  funerals,  in  a  courfeof  adminiftration  ^  he  direSed,  '^^^'^w* 
111  cafe  the  perfonal  eftate,  or  any  part,  has  been  exhaufted  by 
fpecialty  creditors,  then  the  fimple  contradl  creditors  to  ftand 
in  their  place,  to  receive  a  fatisfaftion  ^r#  /tfif/9  0ucof  teftator's 
feat  eftate  ^  and  declared  that  the  plate  which  belonged  to  Sir 
Brjan  Br§ughton^  and  which  is  given  to  the  fon  after  the  death 
of  the  widow,  is  to  be  confidered  as  part  of  his  perfonal  eftate. 

Vol.  Ill,  B  b  He 
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PMrMpbemMKa         Hc  declared  alfo,  that  in  cafe  the  fimple  contraA  creditors 
ihail  be  applied    ^  ^j^^  teftaiof  (hall  not  receive  a  fatisfaaion  for  their  debts  out 

towards  IttlSttC*  r  *       n  r    t   »  in  t/ii* 

tioD  of  fimple  of  the  per(onal  eltate,  ^or  out  of  his  ^eal  eltate,  by  itanding  in 
contra^  credi*  ^^c  place  of  fpeclalty  creditors  m  manner  before  direded,  then 
ruble  toVitiX'  the  paraphernalia  claimed  by  the  defendant,  or  fo  much  thereof 
the  teftatoiU  -  as  Will  make  good  the  deficiency,  (haU  be  applied  towards  faCif-f 
jegaciei.  fadiqn  of  the  fimgile  contra^  c^edijoKj^  but  that  tht  parafber^ 

naiia  will  pot  be  liable  to  jQitisfy  teilaXpr^slegacies^  or  any  of 

them. 


■t.». 


Sfr  Brian  Broughti'n  by  hiS  will  devifes  al}i6i^//(7//tohis^i(€,| 
and  by  his  codicil  hc  only  gives  the  ufe  of  his  bcuJbeU g0oiti  to 
her  for  life. 


I. . 


Lord  Chancellor, 


. '  •« . 


If  he  had  given  by:  Iris  will  all  his  hbufliold 'goods  and  plate, 
I  (hould  h^ve  had  fdme  difficulty,  btit  the  queftion  now  is^  wbe^ 
thcr  he  meant  to  include  plate  in  the  words  botiJboU goods. 

Plate  will  pa(i        There  is  evidence  of  the  plate  being  ufed!  in  the  teftator's 
h^*ihY/*^^     hpufc  ;  and  I  am  of  opinion  therefore  houlhoid  goods  does  in- 
ou  o    (0    .  ^i^j^  plate,  and  that  after  the  death  of  the  wife  ic  paiTcs  to  thq 
fon.  I 

Cafe  I2C.  Goodwin  vcdvks  Goodwin  and  others^  fuly  3,  1746* 

After  a  caifc  ii    /^  N  E   queftion   in  the  caufe  arofe  upon  the  willof /i^«ry 
ret  down,  you      If  Framingham.  dated  September  I,  1704. 

can  only  amend      ^"^  o         '  *  #      /     -r 

by  making  par- 
ties, and  cannot  <*  My  eftate  in  Norfolk^  after  the  deceafe  of  my  wife,  I  give 
Kro^'p'IIt  "  *"^  bequeath  yxi^Ko  Joan  Seaman,  wife  o(  Peter  Seaman,  for  her 
» material faft  in  **  life,  and  afterwards  I  give  it  to  her  children,  to  be  equally 
1?^  fo7n  Jhc"^**  **  divided  amongft  them  ftare  and  (hare  alike  ;  and  for  want  of 
ouViidFore*,  but  "  ^^^^  children  I  give  it  all  to  my  right  heir  on  the  fide  of  the 
ihould  have        "  Framinghams. 

prei'erred  a  fop- 

thurcfpca.  One  child    of  yoan  Seaman  was  born  in  the   life-time  of 

framingham  the  tellator,   and   two  others  were  born  after  his 
death, 

Mr.  Solicitor  General  infifted  on  the  authority  of /f7Ws  cafe, 
6  Co.  16.  b,  and  Stanley  v.  Baker^  Moor  220.  that  thcfe  two 
children,  tho'  not  in  rerum  natura,  yet  took  an  edate  for  life  ia 
remainder,  but  not  in  fee,  becaufe  there  is  an  exprefs  limita* 
tion  to  the  right  heir  of  the  fide  of  the  Framingbams. 

An  objection  was  t^ken  by  the  counfel  of  Nelthrop,  a  defen- 
dant in  the  caufc,  of  irregularity,  for  that  the  plaintiffs  after 
publication  pall,  and  the  caufe  fet  down,  amended  their  bill, 
by  infixing  on  this  right  as  children  of  L^^yjoan  Segmani^  un- 
der the  will  of  Framifigham. 

2  Lord 


in  the  Time  of  Lord  Chancellor  Hardwicke.  3^1 

Lord  Chancellor, 

After  publication  paft,  and  the  caufe  fct  down,  jrou  can  only 
amend  by  making  parties,  and  cannot  introduce  new  charges, 
or  put  a  material  h£b  in  ifllie,  which  was  not  fo  in  the  caufe 
before,  but  (hould  have  preferred  a  fupplemental  bill  in  this 
refpeft;  and  as  they  have  not  amended  defendant  A^^/Zi^r^^'s 
copy  as  to  this  fa£l,  it  is  irregular,  and  as  this  is  the  mod  in- 
tangled  caufe  I  evcrfaw,  I  will  not  determine  it  without  halv- 
ing the  fundamental  point,  the  conftrudion  of  Framingham^ 
willy  properly  in  ifTue  before  me. 

His  Lordfiiip  ordered  it  to  (land  over,  and  the  plaintiff  to  be 
at  liberty  to  bring  the  will  of  Henry- Framingham  regularly  be- 
fore the  court,  by  fupplemental  bill,  or  otherwUe,  as  they 
ihall  be  advifcd. 

Hart  vtttMS  ATtddUhurJl^  July  /^^  1 746.  Cafe  126 

BY  articles  of  agreement  bearing  date  the  9th  of  Septtmber  The hiii  was 
1719,  upon  the  marriage  oijobn  MiddUhurJl  with  Mary^l^^^f^^^\^^ 
BagUy^  in  confidcration  of  a  portion  of  two  hundred  pounds,  only  cbTid  or  r!  e 


ALvrj  during  fo  long  as  (he  (hall  happen  to  live;  and  after  the  pre''>'u«(heieio, 
determination  of  thefe  cftates,  then  to  the  ijfui  of  this  match  in  ©li^h  "r  b! 
fucbfortj  tnanmr  and  form  y  and  fuhjiSt  to  Juch  charges  for  younger  tenant  m  tail  of 
ibildrtHy  as  John  MiddUhurJl  Jhall  hneafter  by  dad  or  will  ordn^  *^  '""**•  '''"''n 
biquioth  and  appoint.     And  laltly,  //  ts  hereby  mutually  agreed  by  inthtarudn 
and  ietwten  the  parties^  that  all  further  needful  and  necrffary  cove-^  «'f »<  f en.aic  as 
natstSy  prffvifoeSj  limitations  and  agreements  whatfoever^  for  the  fur*  ^jf^^/^T^^ '/."*' 
ther  and  better  explainingyftttling  and  affuring  of  all  the  prem'tjfa  and  p!ciK'r}r':rt:tf,d 
ejlaiesfor  tbeujes  aforefaid^   or  fuch  other  as  fljall  be  agreed  on  ^j^ '"^"^^  j./«".v 
allibe  parties  to  be  more  neceffary^  fliall he  contained  in  the  intended  7„'Z!f  a,'!! !^i?!' 
ciwueyancesn  the  dfj^n.ant. 

By  a!;fettlement  made  in  1722,  faid  to  be  in  purfuance  of^^^jfjJ-J/f^^ 
Mxclts^  John  MiddUhurJl  fettled  the  cftaie  tohimfclf  lor  life,  to  mvji ,^,.^l^uiir, 
the  wife  for  life,  to  truflccs  to  preferve  contingent  remainders, 
then  to  truftees  for  a  term  of  years,  then  to  iirfl:  and  every 
other  fon  in  tiiil,  the  term  ^o  raife  6co/.  in  the  lirii:  place  to 
pay  his  debts,  and  the  remainder  to  be  equally  divided  among 
the  children  of  the  marriage,  in  fuch  proportions  as  John  Mid-* 
ttiburjl  (hould  by  deed  in  his  life  time,  or  will  at  his  death, 
appoint. 

In  1728,  John  AliddlehurJI  fufFered  a  recovery,  and  gained  the 
.fee  of  this  eltate,    and  by  the  recovery  fettled  it  to  himieif  for 

B  b  2  life. 


372  CASXS    Argued  and  Detennkic4 

life,  remainder  to  truftees  to  preferve  contingent  remainders, 
remainder  to  them  for  500  years^i  remainder  to  his  firft  and 
every  other  fon  in  tail  male^  the  tryi^  of  the  t^rm  declared  to 
be  for  younger  children ;  and  therein  alfo  was  contained  a 
power  for  John  MiddUhurfi  to  fettle  a  rent-charge  of  20  4  pit 
fffff.  on  any  wife  he  might  hereafter  marry^ 

In  the  May  following  he  married  a  fecond  wife>  and  by  fi^t* 
tlement  on  that  marriage,  recites  the  deed  to  lead  the  ufes  of 
the  recovery :  The  fecond  wife  h^  no  notice  either  of  the  ar- 
ticles in  17 199  or  fettlement  in  1722,  and  the  very  fameeftate 
js  limited  to  b^r  and  the  iifue  of  that  marriage,  and  thp  dc-t 
fondant  MiddUburft  is  the  fon  of  that  marriage. 

The  bill  was  brought  by  the  plaintiff,  the  daughter  and  only 
child  of  the  firft  marriage,  for  a  fpecific  performance  of  the  ar<t 
tides,  and   infifted  ihe  ought  to  be  tenant  in  tail  of.  ih^fo . 
lands,  or  if  not^  that  the  recovery  lets  ii>  the  charge  in  iro 
articles  upon  the  land. 

Mr.  Attorney  General   for  the  plaintiff  cited  the  cafe  of 
Hanbury  verfus  Hanbmry  i\\t  24th  of  April  1735,  before  Lotd 
%'elkoty  to  (hew  the  liberal  conftrudion  of  marriage  artidts  ini  • 
favour  of  the  iflue. 

Mr.  Sambourm  of  the  fame  fide  cited  Raundhitt  verfus  Bnrg^ 
ly^  2  Fern.  4.82.  to  (hew  that  a  covenant  to  fettle  lands,  though 
no  particular  lands  are  mentioned  in  the  articles,  will  be  a)ieti 
on  ihe  lands  whereof  the  father  was  theiti  feif^d* 

Mr*  Brown  for  the  defendant. 

fiV/?,  Whether  tbcfc  articles  have  been  reafonably  carrie4 
into  execution. 

Secondly^  Whether  the  plaintiff  has  a  right  to  be  relieved 
agaiiift  the  fon  of  the  fecond  marriage,  who  hat  indifputably 
the  legal  eftatc  in  him,  or  whether  me  ought  not  to  be  901^-  * 
tented  wit!)  a  fuitabic  provii^on  out  of  this  eftate. 

The  father  of  the  hnfl>a|id  had  no  );nowledge  of  the  ^rft 
fnarriage,  and  was  tenant  for  life  of  the  greateft  part  of  the 
fftate,  9iid  did  not  die  till  1727. 

The  articles  are  of  a  ycry  great  latitude,  and  fcem  to  intend 
to  givo  as  gre^t  a  power  to  the  hufbaod  ov^r  this  eftate  a^ 
could  be* 

• 

That  this  is  not  to  be  confide^ed  as  a  ftrift  agreement  fa 
ftUle  it  OQ  the  fatter  for  life,  and  if  no  fons,  tbe(i  041  daughters 

in 
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Til  tsili  but  was  intended  only  to  fecure   to  the  younger  chil- 
dren a  reafonable  provifion  out  of  the  eftate  of  the  fiiiher,  and 

to  be  anfvrered  by  pecuniary  portions. 

• 

Ont  hundred  and  fixty  pounds  he  bad  with  his  fecond  wife. 

The  fon  of  the  marriage^  if  this  is  determined  againft  him, 
will  be  undone,  for  there  is  a  mortgage  for  nine  hundred 
pounds,  and  the  whole  eftate  which  pafltd  by  the  retovery  in 
1 722,  is  but  eighty  pounds  a  year^  and  only  twenty-  five  pounds 
•  ]rear  was  fettled  by  the  articles  ;  for  the  father  of  John  Mid'- 
mmaft  bad  at  that  time  the  power  over  the  reft  of  the  eftate. 

Mr.  Wilhraham  of  the  fame  fide. 

The  mortgage  was  made  in  1738^  finct  the  death  of  ^An 
MMItburft^  by  his  executors  and  ttuftees  to  pay  his  debts. 

In  P^uvi/ verfus  Prit^  2  P.  fFmi.  535,  Thelrc,  after  a  re- 
tinder  to  the  heirs  male  of  the  body  of  thie  hulband  by  any 
wife^  1^%  a  Remainder  to  the  heirs  of  the  body  by  the  firft  wife^ 
atad  only  a  daughter  of  that  marriage ;  in  the  fettlement  ther« 
was  a  provifion  for  this  daughter;  and  it  was  befd  the  recovery 
barred  the  enuil  to  daughter!. 

He  mentioned  the  rule  with  regard  to  copyhold  eftates, 
where  if  an  heir  at  law  iS  totally  difinberited,  the  court  will 
hot  decree  a  provifion  made  by  the  father  for  younger  children^ 
where  there  was  no  furrendcr  to  the  ufes  of  the  will. 

Here  thte  beir  at  law  will  be  totally  difinherited,  who  has 
lodifputably  the  legal  right,  and  for  the  benefit  too  of  a  perfon 
who  has  a  dormant  equity  only  under  articles,  of  which  the 
defendant^  mother  bad  no  notice  at  the  time  of  the  marriagCt 

.  Load  Chancellor, 

In  the  fettlement  upon  tberecovery  was  comprifed  the  reft 
of  the  eftate  which  came  to  John  MiddUburJi  on  the  death  of 
bis  father,  atnounting  to  fixty-five  pounds  per  annum  more* 

Thtfirjf  que/ikn  will  be.  What  is  the  true  and  proper  con* 
ftru£lion  of  the  articles  f 

Secondly  J  Whether  the  articles  are  properly  carried  into  exe- 
cution by  any  fubfequent  fettlement  f 

thirdfyj  If  not|  whether  the  plaintiff*  has  a  right  to  bavt 
thefe  articles  carried  into  execution  in  the  extent  prayed  by 
Che  bill  i 

B  b  3  Tbf 
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The  phintiflT  infifts  (he  is  iiiiitled  to  have  the  whole  eftate 
fctiled  for  her  benefit. 

The  defrndant  contends  it  is  fufEcient,  if  (he  has  a  reafon- 
able  provifion  made  for  her  out  of  the  eftate,  and  which  has 
been  provided  for  by  the  father's  fecond  fettlement. 

But  I  mufl  take  the  articles  as  (hey  are,  and  the  plain  meaos* 
ing  of  the  words. 

I  am  of  opinion  it  was  the  intentron  of  the  articka  the 
iffue,  whether  male  or  female^  fhould  have  the  whole  of  ihis 
eftite  amongft  them. 

The  father  admits  he  received  fix  hundred  pounds  with  the 
wife  of  the  flrft  marriage,  and  therefore  what  he  covenanted 
t'j  do  is  not  difproportionable  to  the  fortune. 

What  are  the  words  of  the  articles  ? 

I 

To  convey  this  eftate  to  truftees  to  the  ufe^  Csfr.  and  aftei 
the  determination  of  thofe  ufes,  then  to  the  iiTue  oJF  this  matchg 
fe^r.  (viJe  the  words,) 

What  does  fffui  of  the  marriage  mean  ? 

r-oDt^rw.r'i  Ilfue  female,  as  well  as  male  ;  and  therefore  if  it  had  gone 
t  ae of  the  mir- ^(,  farther  than  to  the  iflue  of  the  marriage,  and  a  bill  had 
i.^  %\iir"'*^  been  brought  for  carrying  the  articles  into  execution,  the  fct- 
.Moughttor  car-  tiement  muft  have  been  to  all  the  idlie,  to  the  firft  and  ever} 
,x  ng  at'irWs     (^{Ug^  (^yj^    3,^^  f^^  default  of  fuch  iflue  to  the  daughters,  with 

h  vc  freq  -pniiy   proper  remamdcrs  followmg  one  after  another, 

.Mre^^ed    the 

''''//Tvv*'      I  have  known  fcvcral  decrees  of  this  kind  upon  the  word! 

tV   Ull  the  I/.  .Hf  .  y*  r       L  •  *^ 

to  uiefiift  nd    tjjue  of  the  marriage. 

other  ions,  •tnd 

J>[j;**^*;j|\;;^\,^  But  then  the  other  fubfequent  words,  in  fuch  firt^  mamm 
daughter!  \\\\\\  and  form  ^  and  fuhje^i  to  fuch  charges  for  younger  children  as  J$bi 
proper  rem  m  MiddUburfi  Jball  hereafter  by  deed  or  will  order^  bequeath  and  hi 
4/iic  Mother!"     queath  and  appoint^  arc  relied  on  by  the  defendant;  and  it  ha 

been  infifled  that  this  leaves  a  power  in  the  father,  as  to  th 
manner  and  quantity  of  intereft,  the  children  Ihall  take  out  o 
tne  eft^te. 

I  agree  it  does  as  to  the  manner,  but  not  as  to  the  intcreft. 

To  be  furc  the  father  might  have  divided  the  eftate  amongi 
the  children,  a  different  pait  among  the  fons  if  he  pieafed,  an< 
another  part  by  way  of  provifion  for  the  daughters  :  But  ftil 
the  whole  of  the  eftate  muft  have  been  divided,  though  th 
proportion  was  left  to  the  father. 

Bui 
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But  it  has  been  faid,  if  there  was  a  fole  daughter  of  the  firft 
marriage  only,  he  might  limit  the  eftate  to  the  fons  of  the  fe* 
cond  marriage,  upon  leaving  a  charge  for  the  benefit  of  the 
daughter  of  the  firft  marriage. 

The  cafes  which  have  been  cited  do  by  no  means  come  up  to 
tk  prefeAt^ 

For  upon  the  original  cohftruiEiion  of  the  articles,  where  the 
thing  is  open  to  the  court,  it  is  too  much  to  fay  that  an  eldtft 
ai  §niy  ibihUhzll  be  confidered  as  a  younger  by  the  court. 

Another  objection  has  been  flarted,  that  this  conftru£lion  is. . 
contrary  to  the  ufual  courfe  of  marriage  fettlenients  ;    for   it  is 
not  culloroary  to  limit  to  the  daughters,  without  an  interven- 
ing limitation  to  the  father  in  tail,  fo  as  to  put  it  in  his  jpower 
topoftpone  daughters  of  ^fi^Ji%  to  fons  ot^fecond  marriage. 

I  allow  this  to  be  the  moft  prudent  way,  and  the  articles  in ' 
the  cafe  of  fVift  vcrfus  Erifty^  "\mP.  IVmt.  349.  was  in  this 
manner,  and  decreed  to  be  carried  into  ftri£l  fettlement  ;  but 
tbeit  was  a  fettlement  of  the  whole  eftate,  herie  there  is  no  in« 
tirvening  limitation  to  the  father  in  tail,  and  25/.  per  ann. 
at  moft,  is  the  eftate  comprifed  in  the  articles. 

The  fecond  queftion  is,  whether  the  articles  are  propcly  car- 
ried into  execution  by  any  fubfequent  fettlement. 

I  am  of  opinion  they  have  not  been  properly  carried  into 
execution. 

There  are  two  fettlements,  one  of  the  18th  of  April  1722. 

There  is  no  colour  to  fay  this  is  in  purfuance  of  the  articles. 

The  next  fettlement  is  dated  the  12th  o^  March ^  1728,  upon 
which  a  common  recovery  was  fufiered  after  the  death  of  the 
firft  wife. 

Moft  clearly  this  is  no  performance  of  the  articles,  for  there 
is  no  certain  provifion  for  daughters,  though  it  comprehended 
the  whole  of  his  eftate.  ' 

After  this  he  intermarried  with  a  fecond  wife  in  May  1728 

» 

I  am  of  opinion  there  is  no  reafonable  performance  of  articles 
in  either  of  thefe  fettlements. 

The  third  queftion  is,  whether  the  plaintiff  has  a  right 
to  have  thefe  articles  carried  into  execution  in  the  extent  prayed 
by  the  bill. 

I  am  of  opinion  the  plaintiff  has  a  right. 

'^Bb4  Take 


376  CASES  Argued  aad  Deteniiine4 

Take  it  as  it  ftpod  originally,  if  the  conftrudion  I  hare  pat 
upon  thefe  irticleabe  right,  then  to'be  fure  this  was  the  ori- 
ginal right  for  the  platntiflF  to  have  a  fpecific  performance  froai 
the  general  nature  of  the  thing.  ^ 

Some  bars  have  been  fet  up  againft  it. 

The  firft  thing  tnfifted  on  was,  that  JAn  Miidkhmft  Ibt 
father  of  the  plaintiff  was  onlv  a  tenmnt  in  tail  at  the  time  of 
the  articles,  and  chat  if  b^  bad  continued  fo,  this  eftate  would 
have  gone  over  to  the  fon  u  heir  .in  tail. 

But  then  the  anfwer  is,  J#ihi  MHiUmrR  fuffered  a  corn- 
mon  recovery,  and  the  confequence  of  that  is,  it  let  in  a  prior 
clttrg^  and  incumbrance,  which  be  bad  thought  fit  to  iaj 
upon  it. 

Though  the  counfd  for  the  defendant  have  attempted  la 
make  a  difference  between  a  legal  and  e^uitaUc  charge/ ttpoa 
an  eftate,  I  think  their  is  none. 

In  the  firft  place,  what  is  the  rtafon  the  recovery  by  tenant 
in  tail  leu  in  his  legal  charges  2  bccaufe  the  tenant  in  tail  la 
confidered  as  owner  of  the  emte. 

.  Some  books  fay^  common  recoveries  are  impliedly  excepted 
out  of  tbt  ftatute  4$  imts. 

Conumn  ncwirm  deliver  the  eftate  from  the  fetters  and  tram- 
mels impofed  upon  it  by  the  ftatute  ii  donis^  and  that  was  the 
opinion  in  Lord  Dirwiniwaur^s  cafe,  HiL  c  Gi0*  !•  M$dirn 
Cafis  in  Law  and  EqnHj^  2  part^  p.  172.  3  foL  0/  NiW  Abr. 
•fthi  Law^  796. 

^oS^  jidT-*  All  the  ufcs  declared  by  this  conveyance  are  derived  out  of 
inent,  dfr.  and  the  eftate  of  Unont  in  tail^  and  as  it  was  his  old  eftate,  it  is 
^^^'"cdUttr'L^^'^"*^'^  '^  fhould  let  in  this  charge.  In  Giddard  verf^s 
pur^^e^  cbM  C$mplin^  I  Cb.  Off.  120.  it  was  declared,  <<  that  if  tenant  in 
neoytty  {hall  tail  coufcfs  a  judgment,  &r.  and  fuffcr  a  recovery  to  any 
S^iii  hh  pre.  **  co"*^^>l  purpofe,  that  recovery  (ball  enure  to  make  good  all 
ctdent  iocua-    **  bis  precedent  ads  and  incumbrances. 

Inoces. 

Though  » COOT-  Has  a  conufee  of  a  judgment  any  eftate  in  the  lands  ?  None 
Utnmht!'^'^^  all,  neither  legal  eftate,  nor  legal  lien,  and  yet  Whtn  a 
legal  eftate,  nor  common  fccovery  is  fuffered  it  lets  in  this  judgment. 

a  legal  lien, 

ytt   a    common   itcoteiy  will  lee  in  fhis  judgmtnt* 
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It  would  be  t  moft  abfurd  thing  to  fay,  a  common  reco*  ^  common  »• 
very  (uffcred  by  tenant  in  tail  (hould  let  in  his  Icafc,  ihould  ^ch!,^'^],^^^ 
let  in  a  prior  judgment,  and  yet  not  let  in  a  charge  under  marnagc-articiet 
marriage-articles,  and  therefore  there  is  no  difference  between  *°^  whether  it  it 
m  legal  and  equitable  eftate,  ublfXIT 

nakct  no  differ- 

Another  objefiion  was,  that  the  defendant  ought  to  be^'^^ 
confidered  as  a  purchafer  for  a  valuable  confideration  without 
notice  of  thefe  articles,  and  therefore  ought  not  to  be  affed* 
cd  by  it ;  that  undoubtedly  the  mother  was  fo,  and  if  (he  had 
been  living,  could  not  have  been  hurt,  and  that  the  recovery 
and  fettlement  in  1728,  were  in  contemplation  of  the  fecond 
marriage,  and  extended  further }  that  this  marriage  was  had, 
and  portion  paid  upon  the  credit  of  this  fettlement,  and  that 
her  fon  will  be  intitled  to  the  ufes  under  this  fettlement. 

Take  it  by  fieps. 

If  the  mother,  the  wife  of  the  fecond  marriage,  had  been 
before  the  court,  I  do  admit  (he  ought  to  have  been  confidered 
as  a  purchafer  for  a  valuable  confideration  :  and  it  cannot  be 
doubted  where  a  power  is  executed  under  a  voluntary  fettle* 
Bient,  if  that  power  is  afterwards  executed  for  a  valuable 
confideration  without  notice  to  the  perfon  who  takes  under 
that  power,  then  (he  (hall  have  the  benefit  of  it. 

But  the  fecond  wife  is  dead,  and  her  jointure  is  determined* 

Next  as  to  the  fon.  The  only  proof  was,  that  during  the 
court(hip  with  the  laft  wife,  (he  defired  the  witnefs  to  ad« 
vife  her  about  the  matter  of  the  marriage,  who  fwears  he 
does  not  believe  (he  had  notice  of  the  articles. 

This  does  not  at  all  prove  that  there  was  any  agreement 
for  making  the  fettlement  in  1728*  or  that  it  was  in  con- 
tem|riation  of  the  marriage^  neither  is  it  confident  with  the 
ttfes  of  the  deed  itfelf. 

•Then  the  whole  of  the  defence  is,  that  this  martiage  was 
bad  on  the  credit  of  this  fettlement. 

-I  think  fo  far  the  evidence  does  go,  that  the  fettlement  in 
1728,  was  produced  to  the  friends  of  the  wife,  and  that  this 
was  the  grounds  of  the  marriage,  then  the  quedion  will  be^ 
Whether  that  will  make  the  fon  a  purchafer  for  a  valuable 
confideration. 

The   cafe  of  Fltzgirald  .znA  Lord  Fakonbridgt,  '^^  Fitxg.'^'^^^^y^ 
Xip.  207.  is  a  cafe  in  pointy  nay  a  (Wronger  cafe,  for  it  was^^bie  confi. 
laid  by  the  court  there,  whoever  will  make  himfdf  a  pur- deration,  muft 
chafer  for  a  valuable  confideration,  muft  take  by  contraft,  ^^^^^^ 
and  under  an  adual  conveyance.  There  tml  conTcjance. 
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There  was  no  contra£l  to  fupport  this  confideration,  and 
the  iflue  of  the  marriage  were  to  take  their  chance, 

Conflder  how  it  operates  upon  the  prefent  cafe ;  there  is 
iTo  recital  here  in  the  deed  for  fettling  a  jointure  on  the  wife, 
or  that  the  wife*s  portion  was,  in  confideration  of  the  eftate 
fettled  upon  the  fons  of  the  marriage. 

Sliewing  a  fet-  It  would  be  extremely  dangerous  to  fay,  that  the  (hewing 
ticBKDt  to  par-  ^  fettlement  to  parties  before  marriage,  and  their  relying  up- 
^^"TaniS^r  o°  ^^c  Credit  of  it,  will  make  the  iffuc  of  that  marriage  pur- 
tciying  upon  the  chafcrs  for  a  valuable  confideration. 

credit  of  it,  wiU 

iflbec^theinar-  But  that  is  quite  different  from  the  dodrine  of  the  court 
tmgit  purcbafert.  in  Fitzgirald  and    Lord  Falconbridgej  which    was  determined 

by  the  Houfe  of  Lords,  and  the  court  muft  take  things  as 
they  find  them  ;  and  confequently  the  plamtiff'  is  intitled  to 
have  a  fettlement  of  the  eilate  in  tail,  and  muft  hold  and  en- 
joy till  the  defendant  comes  of  age,  and  then  he  muft  convey ; 
and  therefore  his  Lordfliip  decreed  the  plaintiff"  was  intitled  to 
a  fpecific  performance  of  the  articles  in  17x9. 

Cafe  126.  Smith  verfus  Ceoltj  July  14,  1746. 

5.  who  was  te-  f  |  AH£  father  of  the  defendant,  who  was  tenant  in  tail  of 
„«tiota.iof        I      jjjg  ^^^^  j^  queftion,  lets  a  leafe  of  it  in  1741  to  his 

the   eltaie   lo       --^  •         •  i  r  t  ■ 

^ocAion,  lets  a  *on,  who  was  to  enjoy  it  at  the  rent  of  25  /•  ptr  ann,  and 
icafe  of  it  in     who   covenanted    to   maintain  his  mother,    and  to  pay  the 

JSIn'tiffL't.  ^^i  tax. 

who  was  to  en* 

joy  It  at  (he  rent  of  15/.  per  ann.  the  father  was  an  infoWent  debtor,  and  in  Ocftber,  174.3,  was  dif- 
clurged  under  16  Geo.  2.  the  bill  is  brought  againft  the  defeoJant  for  an  account  of  profits,  and  sf 
timber  felled  :  The  plaintifft  intitled  to  fucb  account  from  the  time  only  vf  the  father's  difcbarge^  fir  thejf 
€omU  have  no  right  hii  tbmr  title  to  the  efiait,  Mcruea, 

The  father  being  an  infolvent  debtor,   was  cited   in  by  one 
of  his  creditors,  to  deliver  in  a  fchedule  of  his  eftate  and  ef-  . 
fedts  according  to  the  form  of  the  a£l  of  parliament  in  the 
16th  year  of  Georgi  the  Second,  and  in  O^cber^   I743»  ^^^ 
father  of  the  defendant  was  difcharged  under  this  ad. 

The  bill  is  brought  againft  the  defendant,  for  an  accouot 
of  profits,  and  of  timber  felled.  , 

Lord  Chancellor, 

I  am  of  opinion  the  plaintiffs  are  intitled  to  it  from  the 
time  of  the  difcharge  of  the  father,  the  infolvent  debtor^  but 
not  before,  for  they  could  have  no  right  till  their  title  to  the 
eftste  accrued,  which  was  not  till  Odober^  j  743. 

As 
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-  As  to  the  loafe  in  17419  Qo  body  can  fay  it  was  nnde 
fraudulently,  either  upon  the  m&  pf  parliament,  or  againft 
this  particular  fet  of  creditors  j  for  the  making  the  fon  co- 
venant to  pay  the  land  tax  is  not  an  unreafonable  thing,  nor 
was  the  covenant  fo  to  maintain  the  mother,  who  appears  to 
be  a  lunatick,  and  wanting  fuch  care  and  fupport;  and 
therefore  upon  the  foot  of  the  father's  contrad^  I  am  of  opi-^ 
nion,  the  plaintiffs  are  not  intitled  to  an  account  from  the 
time  the  ion  entered  into  poiTeffion,  by  virtue  of  this  leafe. 

But  the  material  queftion  is>  Whether  this  eftate  vefted  ia 
the  affignee  of  the  infolvent  debtor  by  vfrtue  of  the  compul- 
fory  claufe  in  this  a£t. 

The  defendant  infifted,  that  as  bis  father  was  cited  in  by  a  Though  tht  fin 
creditor,  and  did  not  himfcif  claim  the  benefit  of  tlie  aft,  the  l^^i  JJe^r^j!* 
eftate*tail  did  not  vcft  in  the  affignee.  to^  did^not* 

claim  this  efbte* 

I  am  of  opinion  it  did  vcft  in  the  affignee  equally  as  if  the  ^;,,J  j^'^ 
infolvent  debtor  had  claimed   it   himfelf,  and  if  I  had  any  affignee  m  if  the 
doubt,  would  have  made  a  cafe  for  the  opinion  of  the  judires,  f»tber,l»;i,<ioae 

.    ^  T  V  -^      ^     '  It,  and  if  I  had 

but  I  have  none.  „y  ^^^^^^ 

would  have  or« 

It  is  a  moft  juft  claufe,  and  almoft  a   reproach  to  former  ^"***.<^»^*^*^ 
afis  of  parliament,  that  it  was  not  inferted  in  them  ;  before  Jii^  j^gcj^  *^ 
this,  a  debtor  would  lie  in  gaol  four  or  five  years,  and  wafte 
his  fubftance,  and,  if  his  confcience  would  digeft  it,  by  his 
oath  get  difcharged  under  an  aA  for  relief  of  infolvent  debt- 
ors. 

The  creditor  had  no  remedy,  could  not  go  to  a  Juftice  of 
peace  and  defire  the  debtor  might  deliver  up  his  effeAs,  and 
let  him  be  difcharged  upon  fo  doing.  . 

■ 

Whether  the  claufe  in  this  zSt  is  fo  penned  as  to  obtain 
that  end,  is  another  confideration.  • 

The  general  words  in  the  firft  claufe  take  in  eftates-tail. 

The  great  objedion  arifes  on  the  words  in  the  32d  claufe  ; 
*'  Whereas  it  may  happen,  that  feveral  perfons,  whomaycUim 
^^  and  be  intitUd  to  the  benefit  of  this  ad,  are  feifed  of  an 
^'  eftate-tail  in  any  freehold  or  copyhold  lands,  bfe.  Be  it 
/^  enaded,  that  in  every  fuch  cafe,  fuch  perfon  or  perfons  fo 
'^  feifed  as  aforefaid,  and  who  Jball  bt  intitled  ttnta  and  claim 
^*  the  benefit  of  this  a£t,  (hall,  to  all  intents  and  purpofes 
**  whatfoever,  in  law,  be  deemed  and  taken,  and  is  and  arc 
'*  hereby  declared  to  be  feifed  of  fuch  lands  in  fee-fimple. 
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It  has  been  faid  that  this  eUufe  relating  to  eftates^tait,  !s 
confitied  to  fuch  perfona  as  may  claim  or  are  intitled  to  the 
benefit  of  this  aA,  and  that  the  claim  is  by  the  voluntary  po* 
lition  of  the  debtor  bimfelf. 

« 

The  foundation  for  the  relief  eiven  by  this  ad  was^  that  it 
would  be  no  prejudice  to  a  third  perfon  ;  for  whatever  pro- 
perty a  man  hMd^  which  he  could  by  any  conveyance  difpofe 
of,  it  was  but  juft  his  creditors  fliould  have  the  benefit,  as 
of  an  eftate-uil  for  inftance  by  a  recovery,  and  therefore  the 
legiflature  thought  it  juft  Chat  an  eftate-tatl  fliould  be  for  their 
benefit. 

Where  is  the  difference,  if  a  creditor  is  obftinate^  and 
thinks  fit  to  lie  in  gaol,  and  not  apply  for  the  benefit  of  the 
aft,  and  his  creditors  apply  for  him  t 

**  And  whereas  feveral  perfons  who  are  prifoners  fb^  debtf 
^  chofe  rather  to  continue  in  prifon,  and  fpend  tiiefr  fub* 
^<  ftance  there^  than  difcover^  and  diliwr  up  to  their  ere* 
^^  ditors^  their  eftate  and  effiefis,  in  order  to  the  fat!s£aAton 
**  of  their  juft  debts^  btc.  fuch  prifoner  (hall,  before  the  juf* 
"^^  tices  at  the  quarter  feffions,  at  the  defire  of  one  or  more  of 
^*  hia  creditors,  be  obliged  to  deliver  in  upon  oath,  and  fub- 
*<  fcribe  the  like  fchedule  of  his  eftate  and  effeds,  t§  he  veftii^ 
*<  affigmis  and  iqnally  divided^  for  the  benefit  of  fars  creditors^ 
*•  bfc:*  claufc  the  37th, 

What  is  the  meaning  of  diUtkr  up  t 

Why^  that  he  fliatl  make  a  fchedule  of  his  eftate  aiid  effcds* 

It  was  faid  for  the  defendant,  that  the  z6t  meant  he  (hall 
deliver  up  in  likiform. 

But,  I  am  of  opinion,  the  aft  did  not  mean  he  ibonld  de« 

liver  up  in  like  form,  but  in  fubftance  the  fame. 

Then  to  turhat  intent  \ 

7#  hi  Viftidy  ^ffigmd^  tmd  ifualfy  dhidtd. 

ifhat  tn  WoU  Suppofe  the  in fol vent  perfon  was  feifed  of  a  remainder  iii 
Wnt  peribn  it  tail,  revcrfion  in  fee  in  himfelf^  with  an  eftate  for  life  in  a 
^Sla^CTintftui  ftf^nger,  he  would  be  obliged  to  infert  this  in  his  fchedule) 
reterfioainfitem  if  this  was  not  to  be  the  conftru£lion,  the  aft  would  do  more 
^^l'  ^i^  ^  ^^^  ^^^  ^<>od,  and  it  ought  to  be  expunged  in  the  next  aft^ 

A  ftranger,  be 
will  be  obliged  to 
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•  Upon  the  whole  of  this  dtufir,  I  am  of  opinion,  the  intent  xht  intent  of 
of  the  ad  is  to  make  the  remedy  to  the  creditor  equal  and  co-  the  aa  it  to 
cxtenfive,  for  the  words,  though  ihort«  are  relative  to  all  for-  «»k«tfce remedy 

,./.••  J         ^L         xi-  to  the  creditor 

mer  defcriptions  under  other  aas.  e^u^  ,^  „. 

,    .  «  cxtenliffe,  for  the* 

%rordiare  raaoft  to  aU  locBBar  ddciiptioiit  i«ider  other  aftt. 

The  ftatutet  relating  to  bankruptcy  are  all  cmpulfiry ;  there  The  biblTnt 
11  no  reafon,  in  point  of  juftice,  to  exempt  debtors  under  theft  J^«2u  ISL 
afts  of  parliament,  but  they  ought  to  be  equally  compulfirf ;  ^ifory  on  th« 
it  would  make  ftrange  work  to  fay  there  was  any  difference  ^^^  ^^^  ^ 
between  creditors.  .    ISoTSt 

roptt,  for  it 

"  And  if  zny  fuch  prifontr^  fi  bought  up  as  afortfuniy  (hall  would  be  pemi. 
««  m^lea  or  rcfulc  to  deliver  in  and  fubfcribe  fuch  fchedule  Jaliw^ 
^y  within  ftxty  days,  he,  (be,  or  they,  fo  neglefting  or  re-  between  wi^v 
^^'  fufing,  (hall  upon  convidion  thereof  be  adjudged  guilty  of  ^** 
*<  felony,  and  (hall  fuffler  death  as  a  felon  without  benefit  of 
**  clergy  \.  the  laft  part  of  the- 37th  dauie." 

iudk  frUimr^  fi  brought  up  at  afinfiiJ^  is  the  perfon  claim* 
ing,  and  mtitled  to  the  benefit  of  this  ad. 

Upon  the  whole  of  this  claufe,  the  intention  is  to  make 
debtors  eftafes  liable  in  (be  one  cafe,  juft  as  they  would  have 
been  in  (he  other. 

If  a  debtor  claim  the  benefit  of  this  afi  aftir  his  difcharge, 
it  is  equally  within  the  meaning,  as  if  he  had  claimed  a  parti 
$Hti  his  difcharge,  and  may  as  properly  be  faid  to  claim,  and 
be  inti(led. 

• 

I  am  of  opinion  clearly,  the  affignee  is  intitled  to  the  re* 
maioder  in  tail. 

The  next  qiieftion  isj  Whether  hs  has  a  right  to  an  account 
of  timber  felled  ? 

As  he  is  intitled  to  the  eftate,  confequently  he  is  intitled  to 
the  timber. 

put  then,  it  is  faid,  they  muft  take  their  remedy  at  law* 

After  the  eftate  of  the  lefTee  is  determined,  and  a  new  leflee 
h  in  pofleffion,  a  perfon,  merely  for  an  account  of  timber 
felled  by  way  of  wrong,  could  not  come  into  a  court  of  equity. 

But  whfre  the  perfon  continues  in  pofleffion,  and  confe- 
quently in  a  condition  of  committing  more  wafte,  there  a  per* 
(00  IS  proper  to  come  into  equity  for  an  injundion  to  ftay 
Wafte  :  And  though  the  plaintiffs  have  not  adually  moved  for 
?in  injun^ion,  they  might  referve  that  relief  till  the  hearing  of 
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the.c^iu&^.if.^hey  though^  proper,  and  I  im  of  opinion  it  is 
.incident  to  their  cftate,  «nd  they  are  intitled  to  an  account  for 
fuch  wade. 

A  reiiuunacr-  There  are  a  great  many  cafe;s  where  a  remainder-man  in  tail, 
■?•"  *"  *^V**  ■  or  a  reverfloner  in  fee,  may  come  into  this  court  to  have  the 
fee,  max  come  ^i^^^  deeds  (ecured  for  their  benefit,  though  an  eftate  for  life  is 
ioto  thit  court  ftanding  out ;  and  I  do  not  iee  why  the  plaintiffs  here  nay  not 
dwi'^feSred^w  *^  well  come  into  this  court,  to  pray  a  fale  of  the  eftate,  and 
their  benefit,      it  kas  been  done  under  commiffions  of  bankruptcy, 

thMgh  an  eftttc 

for  life  is  Aiod*  ,  .      .«• 

iog  ootj  and  thd  Vpon  the  whoIe  I  am  of  opinion,  the  plaintiffs  are  proper  in 
clfe"»    "i^l*  their  remedy,  and  proper  in  their  right. 

come  nere  to 

iS^tftite!  °^  "  ^"^  declare  that  the  plaintiffs,  as  affignees  of  the  eftate 
^'  and  effeSs  of  John  Cnki^  under  the  i6th  of  the  prefenc 
^<  King,  for.  the  relief  of  infolvent  debtors,  are  intitled  by 
^*  virtue  of  (hat  a3  to  have  the  remainder  of  the  eftate  in 
**  queftion,  which  was  vefted  in  John  Cooii^  to  be  applied  to- 
*^  wards  payment  of  the  debts  of  the  creditors ;  but  the  de- 
**  fend  ant  John  Cooke^  the  eldeft  fon  and  heir  of  John  C§oki  the 
**  infolvent  debtor,  now  prefent  in  court,  offering  to  pay  off 
**  all  fuch  debts  of  his  father  as  remain  due  and  unfatisfied^ 
^<  together  with  the  cofts  of  the  execution  of  the  truft ;  I  order 
**  that  it  be  referred  to  Mafter  Holford^  to  take  an  account  of 
**  all  the  debts  at  and  before  the  time  of  his  difcharge,  and  of 
^'  the  plaintifi^s  expences  in  the  execution  of  the  truft,  and  to 
^^  tax  their  cofts  of  this  fuit,  and  all  the  creditors  are  to  come 
^*  in  before  the  Mafter,  and  prove  their  debts  within  a  time  to 
**  be  limited  for  that  purpofc,  or,  in  default  thereof,  they  are 
**  to  be  excluded  the  benefit  of  this  decree  :  And  I  decree  that 
^'  the  defendant  "John  Cooke  do,  purfuant  to  his  fubmiffion,  pay 
*'  to  the  plaintitrs  the  furplus  of  what  ftiall  be  found  due  for 
^'  fuch  debts,  which  fhall  not  be  fatisiied  by  the  application 
*<  of  the  eftate  and  effects  of  John  Cookey  together  with  what 
^*  ihall  be  found  due  to  the  plaintiffs  for  the  expences  of  the 
**  execution  of  the  truft,  and  for  their  cofts  of  this  fuit ;  and 
*^  upon  fuch  payment,  I  do  order  that  the  plaintiffs  convey  all 
«<  their  eftate,  right,  title  and  intercft,  in  the  premifles  in 
*<  queftion,  to  fuch  perfon  as  ft)all  be  appointed  by  the  de- 
<^  fendant  John  Cooke^  and  this  decree  to  be  without  prejudice 
*<  to  any  queftion  that  may  arife  between  the  defendant  John 
'f  Cooke^  as  ifTue  in  tail,  or  heir  at  law  of  his  father,  and  the 
•*  reprcfcntativcs  of  his  father's  pcrfonal  eftate." 


Buxton 


i 
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Buxton  vcrfus  Lj/lir  and  doper^  July  15,  1746.  Cafe  127. 

TAE  diefendants  entered  into  an  agreement,  for  the  pur-  in  general  th« 
cKafe  of  feveral  timber  trees,  marlced  and  growing  at  «<»«  «^ill  not 
the  time  it  was  reduced  into  writing  :  and  on  the  firft  of  No-  for*Tc«iL%. 
vembtr^  I744>  the  following  memorandum  was  figned  by  theformaiiceofcoal 
parties.  •'■^  ^  ***■*• 

*  tela,  or  which 

^^  Matthew  LifiiT  and  J^hn  Cooper  have  agreed  with  Jofiph  ^ndiik^  hut  mw 
•'  J3ftx/0;i  for  the  purchafe  of  all  thofe  feveral  large  parcels  of  *^*®*«^>^*'«« 
•*  wood,  confiding  of  oaks,  aftics,  elms,  and  afps,  which  are  ^^J^  ^^^^  ^^ 
**  numbred,'- figurod,  and  ieyphered,  (landing  and  beiiig  with- peditiouij  bat, 
**  in  the  townihip  of  Kirkby^  for  the  fum  of  3050/.  to  be  paid  u>  theprcfent 
**  at  fix  feveral  paymenca,  every  Lady-day  for  the  fix  follow-  ^^t  nocbdr^ 
**  ing  years  ;  and  Lifltr  and  Cooptr  to  have  eight  years  for  dif-  iiMl>  bat  to  b« 
*'  poung;  of  the  fame  5  and  that>articlei  of  agr^nnent  (hall  be  J^^feJlS^ 
*^  drawn  and  perfeded  as  foon  as  conveniently  caa  .be,  withf^t,  abiUc» 
^^  all  the  ufual  covenants  therein  to  be  tnferted  poficeroipg  th^««rryitiotoei 

cc   r«»«  "  .  **      '   cution  wiU  be 

■  *   »™«-  allowed. 

» 

#    ■  ■ 

Thece  were  two  parts  of  the  agreement. 

The  plaintiiF figned  one,  and  the  defendants  the  other}  ono 
was  left  in  the  cuTlody  of  the  plaintiiF,  and  the  other  in  the 
cuftody  of  the  defendants, 

The  bill  was  brought  by  the  vendor  for  the  Ipecific  perform- 
ance of  the  agreement. 

L9rd  Chancellory  upon  the  opening,  faid,  he  did  not  know 
any  inftance  of  a  bill  of  this  nature,  whefe  it  is  a  mere  chattel 
only,  and  nothing  that  affedls  the  realty. 

That  a  bill  might  as  well  be  brought  for  compelling  the 
performance  of  an  agreement  for  the  fale  of  a  horfe,  or  for  the 
fale  of  ftock,  or  any  goods  or  merchandife. 

Sir  Je/fph  Jeiyl  d'ldj  in  Ctfrf  verfus  Ruttery  iP.fyms.  s^6: 
dtcree  a  fpecific  performance  in  the  cafe  of  a  chattel,  but  Lord 
MaciUifield  reverfed  it,  and  it  has  been  the  rule  of  the  court  ever 
Snce,  not  to  retain  fuch  a  bill. 

The  proper  remedy  is  an  a£lion  at  law,  where  you  may  re« 
cover  damages  for  the  non-performance  of  the  agreement. 

The  defendants  counfel,  to  ihew  the  impropriety  of  fuch  a 
bill,  and  that  the  parties  ought  to  be  left  to  law,  cited  Rol^s 
Reports  i^c^-^t  and  LauVs  172. 

After 
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bearing  what  the  plaintiPs  counrd  could  alledge,  in 
order  to  rake  this  cafe  out  of  the  general  rule  of  the  courts 
Lord  CbantilUr  delivered  his  oplnioo  as  follows : 

The  general  queftion  is,  as  to  the  decree  for  fpecific  per* 
formancc,  and  this  divides  itfelf  into  two  fubordinate  ones. 

.  Firft,  Whether  the  plaintiff  is  intitled  to  feek  his  remedy  ia 
a  court  of  equity  for  a  fpecific  performance. 

Secondly,  Whether,  as  to  the  merin  of  Us  cafe,  he  is  ioti« 
tied  to  fuch  a  decree. 

As  to  the  firft,  I  am  of  opinion,  dsat  this  is  fuch  an  agf«a^ 
ment,  though  for  a  perfonal  chattel,  that  the  plaintiff  nuiy 
come  here  to  have  a  fpecific  performance. 

fl 

To  be  fure,  in  general  this  court  will  not  entertain  a  blir 
for  a  fpecific  performance  of  contraAs  of  ftocki  corn,  hops,  ffi. 
for  as  thofe  are  contra^  which  relate  to  merchandise,  that 
vary  according  to  different  times  and  circumftances,  if  a 
court  of  equity  (hould  admit  fuch  bills,  it  might  drive  on 
parties  to  the  execution  of  a  contrad,  to  the  ruin  of  one  fide, 
when  upon  an  adion,  that  party  might  not  have  paid,  perhaps^ 
above  aJUUing  damage. 

Therefore  the  court  have  always  governed  themfelves  in  this 
manner,  and  leave  it  to  law,  where  the  remedy  is  lb  much 
more  expeditious. 

As  to  the  cafes  of  contrads  for  purchafe  of  lands,  or  things 
that  relate  to  realties,  thofe  are  of  a  permanent  nature,  and  if 
a  perfon  agrees  to  purchafe  them,  it  is  on  a  particular  liking  to 
the  land,  and  is  quite  a  different  thing  from  matters  in  the  way 
of  trade. 

But,  however,  notwithftanding  this  general  diftindion  be* 
tween  perfonal  contraSs,  and  for  goods,  and  contrads  for 
lands,  yet  there  are  indeed  fome  cafes  where  perfons  may  come 
into  this  court  though  merely  perfonal,  and  the  plaintiff's 
counfel  have  cited  a  cafe  in  point,  TayUr  verfus  NtvilU. 

That  was  for  performance  of  articles  for  fale  of  eight  hundred 
ton  of  iron,  to  be  paid  for  in  a  certain  number  of  years,  and 
by  inllallments,  and  a  fpecific  performance  was  decreed. 

Such  fort  of  contra£^s  as  thefe,  differ  from  thofe  that  are 
immediately  to  be  executed. 

I  There 
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'  ^bere  ate  fereral  circumftances  which  may  concur. 

A  man  may  contra£l  for  the  purchafe  of  a  great  quantity  of 
timber,  as  a  fhip  carpenter,  by  reafon  of  the  vicinity  of  the 
timber^  and  this  oh  the  part  of  the  buyer. 

On  the  part  of  the  feller,  fuppofe  a  man  wants  to  clear  his 
land',  in  order  to  turn  It  to  a  particular  fort  of  hufbandry,  there 
nothing  ban  anfmrer  the  juftice  of  the  cafe,  but  the  perform- 
ance  of  the  contra  A  itifptcie. 

In  the  cafe  of  John  Duke  of  BucUngbam/bin  verfus  ff^ardj  a 
bill  was  brought  for  a  fpecific  performance  of  a  leafe  relating 
tc^luM  Wtrks^  and  the  trade  thereof,  which  would  be  greatly 
damaged  if  the  covenant  was  not  performed  on  the  part  of 

The  Covenants  lay  there  in  damages,  and  yet  the  court 
ConGdeied  if  they  did  not  make  fuch  a  decree,  an  adion  after- 
guards would  not  anfwer  the  juftice  of  the  cafe^  and  therefore 
decreed  a  fpecific  performance. 

This  is  fomething  of  the  like  kind  j  the  memorandum  ap- 
pears not  to  be  the  final  contract,  but  is  to  be  made  complete 
by  fubfequent  articles. 

I  am  doubtful,  whether  at  law  the  plaintiff  would  not  have 
been  told  this  was  an  incomplete  agreement. 

Suppofe  two  partners  'fhould  enter  into  an  agreement  by 
fuch  a  memorandum  as  is  in  the  prefent  cafe,  to  carry  on  a 
trade  together,  and  that  it  (hould  be  fpeciiied  in  the  memo- 
randum,  that  articles  fhould  be  drawn  purfuant  to  it,  and  be- 
fore they  are  drawn,,  one  of  the  parties  flies  off^  I  Ihould  be 
of  opinion,  upon  a  bill  brought  by  the  other  in  this  court, 
for  a  fpecific  peiformancc,  that  notwithftanding  it  is  in  re- 
lation to  a  chattel  interefl,  yet  a  fpecific  performance  ought 
to  be  decreed. 

On  the  circumfbnces  of  the  prefent  cafe,  fuch  a  bill  ought  7^  ^^^t  otribc 
to  be  entertained,  but  at  the  fame  time  I  will  add  that  courts  to  wd^  wit|i 
ought  to  weigh  with  great  nicety  cafes  of  this  kind,  before  they  ^^  of*tLt 
determine  the  bill  proper,  \vhere  it  is  a  mere  perfonal  chattel,    kiod,  before  the; 

determine  the 
biU  prof er,  where  it  ii  a  mat  ferfoAtl  duttel. 

Secondly,  If  the  plaintiff  on  the  merits  of  the  cafe  is  in- 
titled  to  a  decree, 

Voi,,  IIL  C  Q  Nothing 
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£vefY  agreement     Nothing  is  more  eftabHflied  in  this  court,  than   that  tfttf 
*f  ht  to  be  err-  agreement  of  this  kind  ought  to  be  certain,  fair,,i^nd  /uft  in  all 

tain,  fair,  and     llS  partS. 

jujt  In  all   its 

parts,  or  this         j^-  ^^^  ^p  ^j^^f^  Ingredients  wc   wanting  in  the  cafe«^  this 

court  will  not  ,j  *  ^     r        -r  r  ^ 

decree  a  fpecific   couft  Will  not  dccrce  a  ipc CI hc  performance. 

performance. 

For  it  is  in    the  difcretion  of  the   court,  whether  tbev  will 
decree   a  fpeciiic  perforpiaoce,  becaufe    otherwife,  as  I  faid 
before,   a  decree  might  be  made  which  would  tend  to  the  ruin.. 
of  one  paity. 

• 

One  obje£lion  made  bj  the  defendant's  counfel  to  the  de- 
creeing a  fpecific  performance  was  mifreprtfentation^  ^ 


**  r 


This  depends  upon  the  evidence  of  yohn  Cooptr^  (on  of  tlife' 
defendant  Co^p^r,  that  his  father  offered  the  plaintiff  2800// 
but  he  infilled  on  3500  /.  and  faid  Fenwick  and  Clark j  two  tian- 
bcr  merchants,  had  valued  it  at  fo  much,  and  that  this  was 
true  on  his  honour,  and  when  he  faid  a  thing  on  his  honour, 
the  defendant  ought  to  believe  it. 

Afterwards  the  defendants  agreed  to  give  3050A  for  the 
wood,  on  the  opinion  tbey  had  o(  Ft^nwUk  and  Clark* s  juig-^ 
ment. 

If  this  be  true,  it  is  an  ingredient  which  which  will  induce 
a  court  of  equity  not  to  decree  a  fpecific  performance,  for  it 
Comes  out  now  that  Fenwick  and  Carter  did  not  fit  any  greater 
valuation  than  25CO  /.  upon  the  timber^  a^id  this  mifrefrefentation 
was  the  giound  which  induced  the  defendants  to  come  into 
the  agreement. 

This  fat^  is  very  particularly  put  in  iflue,  and  yet  the  plain- 
tiff, who  examined  Okey  end  his  wife  that  were  prefent  when 
this  difcourfe  pafied,  do  not  aik  them  as  to  this  fa£l. 

There  is  nothing  inconfifient  therefore  in  their  depofitita 
from  Cooper^s, 

I'he  next  point  Is,  as  to  the  preparation  of  the  articles*  '  > 

Whether  there  are  defers  or  omiflions  which  ought  to  hav^e 
been  infertcd. 

It  has  been  infifled  by  the  defendants,  that  they  would  have 
had  the  ufual  claufe  inferted  in  the  articles  relating  to  the 
KAiyen's-hckfes  being,  permitted  to  graze  on  the  land^  where  the 
timber  (lands,  and  likewife  virould  have  had  a  covenant,  for  in* 
demnifying  the  defendants  in  falling  the  timber,  becaufe,  as  it 
grows  in  hedge- rows,  onefide  belongs  to  a  ftranger,  but  the 
plaintiff  refufcd  it. 

Therefore 
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Therefore,  if  it  is  moft  natural  to  fuppofe  it  would  fall  oti 
that  fide,  the  defendants  ought  to  have  been  indemnified  from 
adioDS  which  might  have  beep  brought  for  a  trefpafs  on  tht' 
firanger*s  land. 

But  then  the  council  differ  as  to  the  confequences. 

The  plaintiff  infifts,  the  articles  ought  to  be  fent  to  the 
Mafler^  to  fee  if  there  are  ufual  covenants. 

Id  cafe  of  laqd  the  plaintiff's  counfel  would  have  been  right. 

But  a  perfonal  contrail  is  quite  different,  becaufc,  when  the 
defendants  faw  that  the  plaintiff  would  not  infert  thefc  cove- 
OMKs,  they  had  no  occalion  to  wait  the  event  of  a  Chancery 
fuitj  but  might  go  to  another  market  to  fupply  themfelves. 

Upon  the  whole^  I  am  of  opinion  the  bill  muft.be  difmifled, 
and  if  it  was  to  be  difmiffed  upon  ibe  mifrepreftntati9n  it  ought 
t6  be  tvirh  cofts :  but  what  I  would  propofe  is,  that  if  the 
plaintiff  will  confent  to  give  up  the  agreement,  I  will  difmifs 
it  without  cbfts  ^  but  if  he  will  bring  an  aSion,  then  with 
cofts. 

The  plaintiJST  vi^ving  the  agreement,  his  Lordfhip  decreed 
accordingly.  , 

Birnej  verfus  Eyrt^  July  22,  1746.  Cafe  128* 

THE  only  material  queftion  Upon  the  rehearing  was,  whe-  When  a  aevlfet 
thcr  the  heir  at  law  is  intitled  to  cofts.  **""^  ?  **'" 

merely  im  fer^ 

tuam  ret  mewttri* 

Lord  Hardwkkt  laid  down  the  following  general  rules  :  «»,  and  the  beir 

atlawonlycroff 

That  if  a  devifee  brings  a  bill  merely  in  perpetuam  ret  memo-  SSlrwSb,  he  it 
r/tf»r,  and  the  heir  at  law  does  nothing  more  than  crofs-examine  intitled  to  hit 
the  witneffeS)  who  are  produced  to  confirm  the  will*  he  is  in-  **^*'  **"'  *^J** 

-*•*!  J  *     f         /I  encounter  the 

Cltlca  to  niS  colts.  «U1  he  fliaU  aeli 

If  he  examines  witneffes  to  encounter  the  will,  then  he 
fhall  not  have  his  cofts. 

This  is,  where  the  bill  does  not  pray  relief,  or  is  not  brought 
to  a  hearing. 

But  when  thecaufe  is  brought  to  a  hearing,  if  the  heir  at  ^t  an  heir  hat 
law  has  an  iffue  directed  to  try  the  will,  and  the  will  is  efta- a  right  to  be  fa- 
blifiied,  as  he  has  a  right  to  be  fatisfied  how  he  is  difinherited,  Jj^^jSe^JS,*^  " 
he  ihall  have  his  cofts.  though  he  hat 

an  iflVie  direAed 
to  try  It,  and  the  wiU  it  efiablU^d,  |Ct  be  dull  have  hb  coAs. 

Cc   2  If 
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If  the  he  r  feti        ^^  ^^  ''^^^  "P  ihrinity,  or  any  other  difability  againft  the  per-^ 
up  a  difabiiicy    Ton  who  made  the  will,  and  fails,  he  (hall  not  have  his  cofts. 

againft  the  per* 

fon  who  nude  the  wilt»  and  fails,  he  (hall  not  not  have  hit  coftt. 

The  court  will  But  it  muft  be  a  very  ftrong  cafe,  which  will  induce  the 
SnlJinnlMfe*^®"^^^^  g'^^  ^^**  againft  bim,  zs/j^liatian  or  fecretiag  the 

ot  fpoliation  or    Will* 
fccreting  of  a 

^^  I  fbould  have  decreed  the  defendant  the  heir  his  cofts,  not- 

withftanding  one  witnefs  has  fworn  pofitively  to  an  attempt  of 
concealing  the  will,  becaufe  it  is  as  pofitively  denied  by  the 
defendant's  anfwer  ;  but  then  it  appears  likewife,  that  after 
the  heir  was  informed  that  the  will  was  in  the  hands  of  a  par- 
ticular pcrfon,  he  went  and  took  out  adminiftration  upon  the 
oath'  ufual  on  thofe  occafions,  without  ever  making  any  inquky 
after  the  perfon  whom  he  was  informed  by  letter  had  the  will 
in  his  cuftody.  ^ 

This  is  fuch  an  improper  behaviour  in*  the  heir»  that 'I  Witt 
not  give  him  his  cofts.  '*' 

Cafe  129.  Jvi'  verfus  Statbamy  O^oBer  29,  1746* 

A  u-1.  u      w*     rr^  H  E  bill  was  brought  to  carry  an  agreement  into  execu-* 

A  bill  brooj'ht  I*.  -  t       r       ^        ^        r     i      -       °    t^       \'r         rLJ 

to  can  V  an  a^rre-  X  tion  foF  a  Icafc  of  a  houie  dufing  the  life  of  the  (ie« 
mcntintorxccu- fendant's  wifc,  which  was  figned  by  the  defendant  the  leflbr 

of  rwi^etw^ch  ^"'y  •  "P®*^  ^^^  ^^^  ^^  ^^^  agreement  the  plaintiflf  was  to  pay 
wasfifmH  by     a  rent  of  nine  pounds  a  year.  ^ 

the  leHor  onljr,  .who  by  his  anfwer  infixed  it  ought  to  be  inferted  in  the  agreement  that  the  tenmnt  OnomlA 
pay  the  rent  clear  of  tr.xes,  the  plaintiff  who  wrote  the  agreement  having  omitted  to  make  it  fo,  and  offer- 
ed to  reid  ev:dence  to  (hew  chit  was  a  pait  of  the  agrecinent  Tbe  evidtnce  cugbt  to  ^  admitted,  f&r  if 
tktrt  has  t:cn  any  cKiJien,  the  dffendant  cught  to  btnn  tte  benejit  of  it  hy  tvjj  of  okjeBiou  to  s  Jpiofic 
ptrfufmaUiC* 

The  defeQj^ant  infifts  by  his  anfwer/ that  rji  ought  to  have 
brcn  inferted  in  the  agreement  that  the  tenant  fhould  pay  the 
rent  clear  of  taxes,  but  the  plaintiiF  having  written  the  agree* 
ment  hinifelf,  had  omitted  to  make  it  clear  of  taxes,  and  that 
the  defendant,  unlefs  this  had  been  the  agreement,  would  not 
have  funk  the  rent  from  fourteen  pounds  to  nine  pounds, 
and  oiFercd  to  read  evidence  to  fhev^  this  was  pact  of  the 
agreement. 

The  plaintiff's  counfel  infi  (led,  that  the  defendant  ought  not 
to  be  admitted  to  parol  proof,  to  add  to  the  written  agree- 
ment, which  is  exprcfsly  guarded  againft  by  the  fiatute  of 
frauds  and  perjuries. 

'  The  cafes  cited  for  the  plaintiff  were  Chenefs  cafe,  5  Co.  68« 
«.  and  Stiwin  verfus  Brnvn^  Caf^  in  Lord  Talht's  timir^J^S* 

For 
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For'  the  defendant  was  ctted  Walker  verfus  Walktr^  />/- 
umhir  the  lotb  and  nth,  1746,  before  Lord  Hardwickt. 
(Fidi  antt  2  tf.  Jtk.  Cafi  92.  pa.  98. 

Lo&D  Chancellor, 

I  permitted  this  point  to  be  debated  at  large,  becaufe  it  \% 
decifive  in  the  caufc,  for  I  am  very  clear  this  evidence  ought 
to  be  read. 

This  has  been  talcen  up  by  way  of  objedion  to  the  plain* 
tiTs  bill. 

« 

The  conftant  dodrine  of  this  court  is,  that  it  is  in  their  in  the  dirn-etion 
dJfcretion,  whether  in  fuch  a  bill  they  will  decree  a  fpecific  i'^.'I'hi.Th'i^ 
performance,  or  leave  the  plaintiff  to  his  remedy  at  law.        win  decree  a 

fpecific  pertnrm- 

Now,  has  not  the  defenJant  a  right  to  infift,  either  on  ac-  p°"„\^ff  ^il*  ^^ 
count  of  an  omif&on,  miftake,  or  fraud,  that  the  plaintiff  (hall  remfdj  at  law. 
not  have  a  fpecific  performance  ? 

It  is  a  very  common  defence  in  this  court,  and  there  is  no 
doubt  but  it  ought  to  be  received,  and  quite  equal,  whether 
it  is  infifted  on  as  a  miftake,  or  a  fraud. 

It  appears  the  agreement  was*  drawn  and  written  by  the 
plaintiff  himfelf ;  the  defendant  too  cannot  write,  but  is  a 
wmrkfrnan  only  ;  if  there  has  been  an  omif&on,  (hould  not  the 
defendant  have  the  benefit  of  it  by  way  of  objection  to  a 
fpecific  performance  ? 

There  have  been  many  cafes  in  this  court,  where  fuch  evi- 
dence has  been  admitted. 

Sappofe  an  agreement  for  a  mortgage  drawn  by  the  mort-  ^  mortR^pec  ia 
gagee,  the  mortgagor  being  a  marlclman,  and  the  mortgagee  « mortgafe orri  3 
omits  to  infert  a  covenant  for  redemption,  and  then  brings  a  ^o  -n^Mc  a  rote* 
bill  to  foreclofe,  (hall  not  the  mortgagor  be  at  liberty  to  infift  '^^^Xl^'tTZ 
ia  this  court  upon  reading  evidence  to  (hew  the  omiHion  ?    gago^  ihaii  b« 

-  petmittcd     to 
read  evidence  tu  iliew  the  omilTion. 

So  in  a  cafe  which  has  happened,  of  the  mortgage  ^^"^g  ^^^J^^^p^^ 
diiiwn  in  two  deeds,  one  an  abfolute  conveyance,  the  other  j"7s?  oneTn 
a  defcafance,  and  the  mortgagee  omits  to  execute  the  defea-  abfolute  convey- 
faoce,  the  mortgagor  (hall  be  admitted  to  (hew  the  miflakc.      ^^ll^^^^^ 

which  moriC'^ee 

'    Suppofb  the   defendant   had  been    the   plaintiff,    and  had  om  n  to  exrcure, 
brought  the  bill  for  a  fpecific  performance  of  the  agreerrent;  'i\^''TK\, 

—    -O         -,  .  .1.1  It  ji_iL        r        f  Inall  oe  admittea 

i  do  not  fee  but  he  might  have  been  allowed   the  benetit  ol  ^^  ^ew  ite 
4ifcloiing  this  to  the  court.  miflakt. 

C  c  3  Qecaufe 
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Becaufe  it  vr2L$  an  agreement  executory  only,  and  as  ii| 
]eafes  there  are  always  covenants  relating  to  taxes,  the  Matter 
will  inquire  what  the  agreement  was  as  to  taxes,  and  therer 
fore  the  proof  offered  here  is  not  a  variation  of  the  agreement, 
but  is  explanatory  only  what  thofe  taxes  were  :  I  am  of  opi- 
nion to  allow  the  evidence  of  the  omii^on  in  the«  leafe  to  be 
read. 

Cafe  130.  Framltngbam  vcrfus  Brandy  Novmbfr  7,  1746. 

s,  by  her  will  fX^  H  E  tcftatrjx,  who  was  the  mother  of  the  plaintiff^s 
fays,  idevifemy  j^  hufband,  and  the  defendant,  by  two  venters^  by  her  will 
my  fon^l*^^  fays,  I  dcvife  my  houfe,  ^c.  to  my  fon  Robert,  (the  plain- 
ind  hit  itfirt'  tin's  hufband)  and  his  heirs  and  affigns  for  ever  ;  and  im  cmfi 
and  aflifnt  for  hi  Jhall  happitt  to  die  in  bis  minority^  and  unmarried^  or  witlmtt 
hrftaiThil^^r  #^  /^'^^  '^  '^  "^yM  H^^y  (^^*  defendant)  and  bis  heirs. 

to  dir  IB  h» 

^^^xU,^lt  ^^^  mother  died  foon  after  (he^ade  the  will ;  Robmrteame 
wltblutWueVi   •/  age^  and  married,  but  died  without  ifliie,  baying  left  dd>ti 

gire  it  to  my  fon  by   fpecialty. 

Hsrry  and  hii         '      "^  '  ^ 

i%to  geovtr  omfy  .  The  cafes  cited  for  the  defendant  ^^ere  Scule  verfus  Qerrard^ 
upon  weewtiH'^  Qj^o.  Eliz.  529.  fVoodward  verfus  Glajsbrooie,  2  Yern.  358. 
^S^^^ipl^lHonbury  verfus  CoikriUy  H.  T.  1650.  See  Vimn's  Abrtd^. 
wtiwrity-  and  tbi  title  Devift  210.  pL  4.     Lord  Vaux's  cafe,  Cr«.  Eliz*  267. 

(jiate   *veped  in  ^ 

him  ttpm  i>is  com-       t  i^ 

ingcfage,  and  ii        LOEP  ChANCE^-LOR, 

tin^^tiOf*  '  '^^^  qucftion  is.  If  this  was  a  devife  of  an  eftate-tail  in  tl^e 
plaintifPs  hufband,  with  remainder  over  to  Henry  ^,  or  if  a  fee 
Vrith  an  es^ecutory  deyife  to  Henry  on  thefe  contin^nctes. 

I  am  clearly  of  opinion  this  is  a  fee  with  an  executory  dc- 
vife, and  agreeable  to  all  the  cafes. 

The  firft  words  give  a  fee ;  but  it  has  been  faid,  it  may 
be  by  explanatory  words  controuled  to  au  entail  i  the  qacr 
^ion  is,  if  that  has  been  done. 

The  defendant's  counfel  fay,  that,  to  make  it  an  entail,  the 
tcftatrix  need  have  done  no  more  than  have  faid,  if  Rebert 
dies  without  iffue,  I  give  it  to  my  fon  Harry,  and  all  the  reft 
js  inimaterial,  and  that  this  would  have  turned  the  general  heirs 
into  heirs  of  the  body ;  but  infift  flill  that  what  follows  arQ 
^hree  diftinft  contingencies,  if  Robert  dies  in  bis  minorityy  if  b^ 
{lies  unmarried,  or  if  Af  dies  witbout  iffue. 

Should  this  conftruQion  prevail,  had  Robert  married  and 
hi^d  ifluc,  and  h4d  died  under  age,  if  there  are  three  fevera) 

coniin- 
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contingencies,  the  child  would  have  been  difiiiherited,  and  the 
eflate  gone  over  to  another. 

This  would  be  contrary  to  the  meaning  of  the  will^  and  all 
the  rules,  which  endeavour  to  make  a  conftrudlion  agreeable 
to  the  intention  of  a  tefta tor,  which  is  in  this  cafe  confined 
10  R§iirt*s  ijing  unmarried,  or  without  ilTue,  .during  his 
minority. 

This  is  not  like  the  cafe  of  SduU  verfus  Gerrard^  Cr9.  E'iz. 
519.  and  befides  at  that  time  the  doctrine  f>i  executory  de- 
Tifes  was  not  well  fettled. 

Sa^  it  is  ode  contingency  of  Roiirt*s  dying  under  age,  at- 
tended with  two  qualificatiMSf  of  his  being  unmarried,  or  dy- 
ing without  iilue. 

The  word  §r  has  a  refitence  to  the  diiFerent  qualifications 
that.may  happen  during  the  minority,  which  are  all  tied  up 
to  R§iiri's  dying  under  age  ;  and  though  the  exprcilion  1//7- 
m£rrud'%Fzs  unneceiTary,  yet  the  mother  intended  to  exprefs 
her  defire,  that  if  he  married  under  age,  the  eftate  fhould  veft 
foas  to  intitle  the  wife  tOjdower,  therefore  is  difFeienf  from 
Lord  fiMur'sxrafe  in  Cro.  Eliz.  267.  becaufe  there  it  appears 
by  what  the  teftator  clearly  exprcfled,  that  he  dcfigned  by  the 
words  to  make  the  feveral  fenteaces  fo  many  contingencies. 

But  It  is  not  a  general  rule,  that  a  dUjunaive  at  the  end  of  A  <Ji*jtinaive  it 
a  period  {hall  make  all  the  preceding  fentences  disjuadtives,  [i^*S,,fj  \^ 
if  the  iatention  appears  againfl  it.  make  all   tbe 

preiedrnt    fen- 

Upon  tlie  whole,  I  think  the  eftate  is  to  go  over  only  upon  [^"^j^VpplIJj 
one  contingency  of  Roberts  6y\ng  during  his  minority,  fub-  againitit. 
jed  to  the  qualifications  of  his  being  unmarried,  and  without 
iflue  at  his  deaih ;  and  confequently  the  eftate  veiled   in   the 

ElaintiflF's  hufband,   upon  bis  comtng  of  age,  and   is  fubjc£l  to 
is^  debts  on  fpecialiy, 

^Mary  Philips  verfus  Conjiantia  Philips,  alias  Muilmint.     No-    Cafe  131. 

vember  6y  1746. 

MK.  Evans,  on  behalf  of  Conjlantia  Phillips,  moved  to  The  court  made 
refer  to  the  Maftcr,  to  whom  the  caufe  (lands  referred, "; ^^'^^^Ir  The' 
the  affidavit  of  her  folicitor  for  impertinence,  it  being  full  or  affjaavU  of  ihc 
C§nfiantia  Phillips's  going  to  mafquerades  and  bail;?,  and  was  p.aint»fl'$  owa 
maJe  in  the  courfe  of  the  ir.quiry  before  the  Matter,  about  his  ^^J;^'"^' 
WU  of  cofls.  ' 

^r.  Baron  Clark,  fitting  for  Lord  Chancellor,  fcemed  to 
doiibc  whether  it  could  be  done;   but  Mr.  Evans  iniuniiinur 

(J  c  4  him 
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him  tliat  there  had  been  fitch  motions,  Mr.  Barm  Clark  a&ed 
the  regifter  Mr.  Rainsfofd  what  was  the  pradice,  who  fatd, 
there  had  been  fuch  orders ;  and  upon  that  Mr.  Baron  Clark 
direded  it  accordingly. 

Cafe  ijit        WorJUj  verfus  Thi  Earl  of  Scarbor$tigb,  Novombir  15,  I'jJ^Jk* 

LQ  R  D  Chancellor  faid,  that  where  a  fum  of  money  iq 
truft  is  already  laid  out  upon  a  real  fecurrty,  and  after- 
wards the  faid  fum  is  laid  out  by  the  truftees  upon  anotbtr 
eftate,  it  is  a  very  different  cafe,  and  ftands  upon  very  dif- 
ferent principles,  than  where  a  fum  of  money  is  intended  to 
continue  as  it  is  in  the  hands  of  truftecs,  and  they  lay  out 
that  fum  in  the  purchafe  of  an  eftate  \  beeaufe  here  the  nature 
of  the  property  is  altered,  and  it  is  become  quite  anothor 
thing ;  but  in  the  former  cafe  the  nature  of  the  property  it 
the  fame,  and  continues  unaltered,  though  it  is  transferred  to 
another  eftate.  Vidi  Rjal  verfus  i2!y<|/,  Fthuary  4^  1739. 
1  Tr.  Atk,  59. 

•r 

Aaccree  itiwt  gccondly,  That  there  is  no  fuch  doftrine  in  this  courts 
tieeTJ^lTpor^  that  a  decree  made  here  (hall  be  an  implied  notice  to  a  pu([- 
cbafer  after  the  chafer  after  the  caufe  is  ended  ;  but  it  is  the  pendency  of  the 
cjofe  11  elided,  fu|j  ^^3^  creates  the  notice ;  for  as  it  is  a  tranfadion  in  a 
5^ncy'i\he^u  fovcrelgn  court  of  juftice,  it  is  fuppofed  all  people  arc  atten- 
that  crettes  the  tive  to  what  pafles  there,  and  it  is  to  prevent  a  greater  mif» 
notice;  fw  at  it  ^}^;^f  that  wopld  arifc  by  people's  purchaiine  a  rii^bt  under 
in  afovereign  litigation,  and  then  in  contcif  \  but  where  it  is  only  a  decree 
court  of  juAice,  to  account,  and  not  fuch  a  one  as  puts  a  conctufioti  to  the 
l^tei^«ten"  "»*""«  '"  qucftion,  that  is  ftill  fuch  a  (uit  as  does  affca 
five  to  what    people  With  notice  of  what  is  doing. 

pa^  thpre, 

Thirdly,  No  cafe  has  gone  fo  far,  and  it  would  be  vary 
inconvenient,  if  where  mpney  is  (ecured  upon  ap  eftate,  and 
there  is  a  quedion  depending  in  this  court  upon  the  right  pf 
or  about  that  money,  hut  no  qutjiion  nlattng  to  the  eftati^  mpoH 
which  it  is  fecured^  hut  is  wholly  a  collateral  matter^  that  a  pur^ 
ehafer  of  the  efiate  fending  that  fuit  JhosiU  be  affe£^ed  with  np« 
tice  by  fuch  implication  s|s  the  law  creates  by  the- pendency  «f 
^  fuit. 

Koticetoana.  fourthly.  It  is  fettled,  that  notice  to  an  agent  or  counfel 
gw)^  or  couofirl  ^j^  ^^^  employed  in  the  thing  by  another  perfon^  or  in  another 
ployed  if)  the  bufinefs^  and  at  another  time^  is  no  notice  to  his  client,  who  ein-' 
thing  by  another  ploys  him  afterwards  ;  and  it  would  be  very  mifchievous  if  it 

^ihcT'buVn"eft"'  ^"  ^^>  ^®'  ^^^  "™*"  ^^  ^^^  praflice  and  greateft  eminenfo 
fnd  at  another  WQuld  then  b^  the  molt  d^ingerous  to  employ, 

time,  ii  no  no-  '  '      ^  ^^      t 

tice  to  hit  client  QrshOM^ 

who   employs    '  .  '• 
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Grabam  verfus  Ltnivndirrj^  Novtmbtr  249  1746.  Cafe  xjj. 

THERE  was  a  queftion  in  the  caufe  between  Mr.  Cra-  Di'moodt  gives 
ham  and  Lord  Londonderry j  whether  Lady  Londonderry^  2e  hualMKi^ 
now  the  wife  of  the  plaintiflf,  but  originally  the  wife  of  the  father,  on  her 
late  IsQxA  Londonderry^  was  in  titled  in  her  own  right,  or  as  J?**^»«  ^^^k 
faraphfrnalia^  to  particular  jewels  hereafter  mentioned*  cMfideredMa 

gift  to  the  leff. 

Firft,  as  to  diamonds  given  her  by  Governor  Pitt  her  huf*  JJJ^"]^^^^ 
band's  father,  and  which  were  a  prefcnt  to  her  on  the  maf-  iouti^  to  thoL 
ria^  with  his  fon.  knhaQmnnjKu 

Lord  Chakcellor, 

•  This  court  of  latter  years  have  confidered  fuch  a  prefent  as 
a  gift  to  the  feparate  ufe  of  the  wife ;  and  I  am  of  opinion  ihe 
i^  intitled  in  her  own  right. 

The  next  queftion  was  as  to  four  diamonds  fet  about  the 
piAure  of  the  late  regent  of  France. 

Lord  Londonderry  returned  from  France^  and  delivered  this 
pidure  to  Lady  Londonderry^  and  faid  at  the  fame  time  it  was 
a  prefent  fent  her  by  the  regent  of  Francis 

If  this  be  confidered  as  a  prefent  from  the  regent  of  France^  f^'"^**'^* 
it  Mis  under  the  fame  rule,  for  being  a  prefent  by  a  ftranger  w^duri?g\h9 
during  the  coverture  muft  be  conftrued  as  a  gift  to  her  fepara^  coverturo  nuift 
life,  though  I  do  not  think  it  fo  clear  a  CJ^fe  as  the  other.         Jfu"  hlTl^.* 

fate  ufe,  thougli 

Tbere  have  been  feveral  cafes,  oot  (o  clear  a 

caieastheoi|icr« 

Mrs.  Hungerford*s  cafe^  which  was  money  appropriated  for 
b^  feparate  ufe,  and  decreed  to  her. 

Another  cafe  of  the  late  Countefs  Cwjper^  before  Sir  Jofepl  J^^J^f^ 
Ji^ly  feveral  trinkets  were  given  her  by  jJord Cotufer  in  his  K?T%.Hin^hi» 
life-time,  and  determined  to  be  her  feparate  efiate.  lifetime,  deter* 

mined  to  be  her 
feparate  ciUte,  ■ 

Two  cafes  in  my  time ;  the  |irft  w^  Ltua^  verfus  Lucas^ 
July  2,  1738,  I  T,  Atk.  270.  there  were  two  queftions,  one  i|i 
refped  of  1000/.  South'fea  annuities,  which  the  huiband  had 
transferred  in  the  name  of  his  wife ;  the  other  as  to  jewels, 
^f-  PY^A  by  the  plaintiff's  lyif^'s  fattier  to  the  vf  ife, 

I  was 
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I  was  of  opinion  (he  was  intitled  both  to  the  Swth^fea  an- 
nuities and  the  jewels,  becaufe  I  confidcrcd  them  as  given  to 
her  feparate  ufe. 

The  fecond  cafe  was  heard  upon  the  19th  of  Novtmhir 
1740,    Brinkman  verfus  Brinkman. 

Certain  pieces  of  plate  were  given  to  the  wife  immediately 
after  the  marriage  by  the  hufband's  father;  I  was  of  optniofi 
they  were  to  be  coniidered  as  gifts  to  the  wife  for  her  feparaie 
ufe. 

Next  as  to  the  diamond  necklace  that  underwent  fcveral 
alterations,  but  muft  be  confined  to  fuch  diamonds  as  w^re  ia 
it  at  the  time  of  Lord  Londonderry^^  death. 

This  is  not  to  be  confidered  as  a  gift  merely  to  the  feparate 
ufe  of  the  wife. 

Whereihnlband  I  have  indeed  admitted  a  hufband  may  make  fuch  gifts,  but 
tSof'to  fwfa  ^'^c^'c  he  exprcfsfy  gives  any  thing  to  a  wife  to  be  worn  as 
to  be  worn  u  omaments  of  her  pcrfon  only,,  they  are  to  he  coniidered  merely 
^IJ?"**°7**^w!'  **  panfpbirnalia^  and  it  would  be  of  bad  confequence  to  con- 
5^  to  be  c^n.  fider  them  as  othcrwtfe  ;  for  if  they  were  looked  upon  as  a  gift 
fideted  merely  u  to  her  feparate  ufe,  (be  might  difpafe  of  them  abfoiutely,  which 
farafbauslia.     yrould  bc  Contrary  to  his  intention. 

But  this  will  be  the  fame  thing  as  to  Lady  jAnd^niitrft  in- 
tereft,  if  it  can  be  proved  (be  wore  them  as  the  ornaments  of 
her  perfpn. 

It  is  not  necefiary  to  prove  (he  wore  them  all  times,  but 
only  upon  birth  days,  and  other  publkk  occafions,  which  it 
has  been  ^oved  (he  did. 

I  am  therefore  of  opinion  (be  is  intitled,  unlefs  the  objedion 
ihpuld  prevail,  of  the  alienation  by  the  hu(band  in  his  life-time. 

Ahuftandtnty  For  Whatever  jewels  a  wife  wears  for  the  ornament  of  her 
SweirTfor'  P^rfon,  the  hulband  may  alien  in  his  life-time. 

th:  ornqrocot  of 

tcr  pwfon.  But  I  am  of  opinion  the  a£t  Lord  Lonionilerry  did  amounted 

not  to  an  alienation. 

The  diamond  necklace  was  pledged  as  a  collateral  fecurity 
for  1000/.  borrowed  hy  hoT&  Londonderry^  of  Mr.  Afiddktoify 
and  a  bond  given  at  the  fame  time,  which  (hews  it  was  intend- 
ed as  a  perfonal  fecurity  from  himfelf ;  a  power  likewife  was 
given  to  given  to  Mr.  MiddUion^  whilft  Lord  Londonderry  was 
QUI  of  England^  10  fell  the  necj^lace  for  1500  A 

Thil 
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This  does  not  amount  to  a  fale,  but  only  a  necelTary  power 
in  ofder  to  reimburfcMr.  MiJdleUn^  when  fold,  his  principal 
|uid  iotcreft. 

But  it  was  not  fold,  and  therefore  at  his  death  flood  only  aa 
a  pledge. 

I  am  of  opinion,  if  a  hufband^ pledges  the  wife's  parapbtr^  irthofliana 
naliay  and  dies,  leaving  a  fu&cient  cftatc  to  redeem  the  pledge,  plc<i|wihe  wile't 
^d  pay  all  his  debts,  (he  (hall  be  intiUed  to  have  it  redeemed  ^^t^^'lu 
on%  of  the  hufband's  perfonal  eftate.  fident  eftate  to 

redeem  the 
pledge,  (he  ii  Intitled  to  have  it  redeemed  out  of  his  peribnal  eftate. 

The  cafe  of  Tipping  vcrfus  Tipping  in  i  P.  ^ms.  730.  is  a  The  right  of 
much  ftrongcr  cafe  j  that  (he  right  of  the  wife  ^o  paraphernalia  l^^'^^^ 
is  to  be  prefei  red  to  that  of  a  legatee  ;  a  leading  cafe^  and  has  u  to  be  pfdomi 
been  followed  by  the  court  ever  Cncc.  *®  »htt  of  « 

Suppofe  Lord  Londonderry  ha^l  given  this  necklace  to  a  lega-  At  the  diamond 
tee  fpecjfically,  the  legatee  would  have  been  intitled  to  come  f^ki^ce  haa 
into  this  court  to  have  it  difmcumbered,  and  the  right  of  the  Lond^ii!^^^^ 
wife  is  fuperior  to  that  of  any  legatee  ;  and  therefore  I  declare  Intitled  to  an 
(he  is  intitled   to  the  necklace,  and  as  it  has  been  fold  fee  is  f^***^'/*^* 
intitled  to  an  account  according  to  the  value  at  wnich  it  has  1"  which  it  hat 

iieen  fold*  '  been  fold. 

'  Bin/on  verfus  G/i/&»,  Novimber  26,  1746.  Cafe  134. 

A    Bond  was  given  by  the  plaintiff  to  the  defendant,  who  a  hond  given  bv 
't\^  was  a  hair-merchant,  as  a  fecurity  for  his  fervicc  and  the  plaintiff  to 
behawQqr  in  Flanders  as  an  agent  for   the  defendant  in  buy-  1^***^^***?^^ 

.    \       ,  •  1    .      -/r^  ii  i_        J      -11  ^     who  wat  a  hair- 

ing hair  there;  the  plaintiff  was  to  Itay  abroad  till  a  cer-    mmhant, at ^' 

tain  feafon,  and  as  a   fecurity   for   his   performance  of  the  ^^«""'yfo'*"« 
agreement  he  depofited  a  hundred  pounds  in  the  faRands  of  the  h/tl^HoFikii- 

defendant*  dnt  as  an  agent 

for  baying  kair. 
and  aa  a  iecurity  for  his  performance  of  the  agreement  depofited  loo/.  in  the  defendant- 1  hands.    Ht 
boofht  only  c/.  worth  of  hair,  and  returned  to  England  before  the  time  agreed.    Thitptnaby  €amM  ^ 
ittntt  ^f^t  becaitfe  tbii  it  a  boad  for  ienrice  on^i  W  diffatmt  frmm  a  noijune  psnse  in  ksfa  it  frtvtMi^ 
fmmt  frmfifwing. 

The  plaintiff  bought  hut  fivi  pounds  worth  of  hair  for  the 
defendant,  and  returned  to  England  before  the  time  agreed  be- 
tween them. 

The  bill  was  brought  for  fifty  pounds  a  year  agreed  to  be 
paid  by  the  defendant  fqr  the  plaintiff^s  trouble,  and  alfo  for 
fbfdfpofii. 

I? 


3)6  Cases    Argued  and  Determined 

It  was  infifted  for  the  defendant  this  was  a  breach  of  the 
plainttff^s  duty,  and  a  forfeiture  of  the  bond,  and  that  the  de* 
fendant  has  a  right  to  retain  the  hundred  pounds  in  fatisfadioa 
of  the  penalty  ;  and  that  this  court  will  not  relieve  againft  it, 
for  it  is  the  ftated  damages  between  the  parties  ;  and  they  cited 
the  cafe  of  Ray  verfus  riv  Duke  af  Beaufort^  {ftibefon  cafi  154-) 
before  Lord  Hardwicke^  Jum  5,  1741,  and  likewife  compared 
it  to  the  cafes  of  nomine  foena  in  leafes. 

Lord  Chancellor, 

I  cannot  decree  thiit  penalty  here,  becaufe  this  is  a  bond  for 
fervices  only,  and  diiFerent  from  a  nomine  pofna  in  leajes^  to 
prevent  a  tenant  from  plowing,  becaufe  that  is  the  ftated  da- 
mages between  the  parties. 

Vfhat  a  perfofi  Nor  is  it  like  the  cafe  of  bonds  given  as  a  fecurity  not  tode- 
U  ^^^yfy^.  fraud  the  revenue,  becaufe  there,  where  a  perfon  is  guilty  of  a 
^Tn  asa'fecu-  breach,  it  is  confidered  in  law  as  a  crime,  and  this  court  will 
vfity  not  tode-    not  relieve  for  that  reafon. 

Iraufd  the  rcve- 

Due,  this  court  wiU  not  relieve  agaipft  it«  becauft  it  if  cotnildered  ia  law  at  a-crinir* 

7Kepouitiii  Here  I  cannot  decree  the  penalty,  but  muft  dired  an  adion 

•nly^irea'aii  ^^  '^^  "P^"  ^  quantum  damnificatusj  to  try  how  far  the  defend- 
•aionatlaw      ant  has  been  damnified  by  the  plaintifPs  non* performance  of 

upon  a  fKtfirfKM    j^g  fcrvice. 

4awmifeatuif  to  -  >  ^ 

try  how  tar  the 

(lefendant  hat         LcrJHarJwicte  rtcotHmendtd  it  to  the  parties  to  agree  it  upon 
U^a  damnified.  ^^^  following  terms ;  that  the  defendant  (hould  pay  baek  only 
ninety  pounds  of  the  depoflt,  and  the  bill  to  be  difmifled  with* 
out  coUs  of  either  fide  -,  which  was  agreed  to  accordingly. 


Cafe  135,  LfimpUy  verfus  Blower^  November  27, 1746, 

^  //  by  her  A^ ^  Hough  by  her  will  fays,  **  I  give  to  my  nieces  Fran^e% 
To  m?nd^f  "^  "  L<impley,  the  wife  of  Lampley^  and  Ann  Bkwer^ 

F' L.  •M  ji.  F.  ^^  both  in  BarbadoeSy  each  one  half  of  the  produce  of  bank 
«ichonehaifof  *<  ftock,  and  to  their  iJfuOj  and  if  either  of  them  (ball  happen 
bankftodc,  W  **  ^  ^'^  before  the  legacy  become  due  to  her,  and  leave  no  i£iii^ 
sottcirtfJ,uid  *^  the  fhare  of  her  fo  dying  (hall  go  to  the  furvivor/' 

if  either  (hall 

happen  to  die  before  the  legacy  became  due  to  her,  ami  leave  no  iffue,  the  fhare  of  her  to  dying  ihaU  go  %» 
the  furvivor.  F.  L  died  before  the  teftatrix,  leaving  a  fon,  who  has  br^  ught  hi«  bill  for  a  moiety  of  the 
produce  of  the  bank  flock.  The  words  leave  no  iJJ'ue  confine  it  to  F,  L.*s  leaving  no  iffut.  at  the  tin»« 
of  her  death,  and  «re  rei4tive  to  any  child  the  legatee  niigbt  have  at  her  deaths  and  thcrefoie  a  i^okty  of 
th9  ptocuce  of  the  bank  flof  k  wu  decreed  to  the  fon  of  F.h. 

Frances  Lampley  had  a  fon  at  the  time  of  the  devife,  and  died 
t>eforc  the  teftatrix,  leaving  a  fon,  the  now  plaintiff,  who 
brings  bi$  bill  for  the  moiety  of  the  produce  of  (he  bank-ftock^ 

Mr, 


in  the  Time  of  Lord  Chancellor  HAKDWIcRf •  ^j 

'  Mr.  Brtiwning  for  the  plaintifF  cited  H^il(f%  Cafe,  6  0$.  i6.  h. 
mod  infiftcd  a  devife  to  the  mother  and  her  ifliie  makes  it  a  Join- 
tenancy,  and  that,  as  he  has  furvived  his  mother,  he  is  become 
inCided  to  her  whole  ibare. 

Mr.  Solicitor  General  for  the  defendant,  who  is  the  refiduary 
lesttee,  infifted,  that  the  conftrudion  muft  be  the  fame,  as  if 
liiurs.  LampUj  had  furvived  the  teftatrix. 

There  is  no  bequeft  to  the  anceffor  for  life,  and  therefore 
the  children  cannot  ukejfby  way  of  remainder,  and  confequent- 
iy  it  would  be  contrary. to  the  meaning  of  the  teftator  the  iffue 
uouild  take. 

As  it  is  to  both  the  nieces,  and  their  iflue,  the  word  ijite  czn 
be  a  word  of  limitation  only. 

I 

In  cafe  ihe  die  and  leave  no  ijjuiy  mnft  mean  to  go  to  Iflue 
generally. 

That  the  rule  laid  down  by  the  plaintiff's  counfel  is  wrong, 
and  infifted  that  a  devife  to  A.  and  his  iflue,  though  A.  has  iflue 
at  the  time,  is  an  eftate-tail. 

Loud  Chakcellor, 

3ucb  a  conftrudion  muft  be  made,  as  that  the  plain  inten* 
tion  may  take  phtcp,  fo  as  it  be  confiftent  with  the  rules  of  law, 
and  fuch  a  co6ftru3ion  may  be  made  as  is  not  at  all  repugnant 
to  the  rules  of  law. 

The  word  IJfui  is  capable  of  three  fenfes 

In  one  fenfe,  as  a  word  of  defcription  to  take  inJ[ointenancy 

In  another,  as  a  word  of  limitation. 

And  in  a  third,  as  a  defcription  of  the  perfon  in  remainder* 

I  am  of  opinion  it  isnot  the /ir/?,  to  take  In  jointenancy,  be« 
cauie  the  devife  is  to  thitn  andihir  iffiu. 

It  is  true  in  /^i7i*scafe  the  word  ihildw^i  conftrued  to  give 
him  ajointenancy  with  the  parent,  burthat  determination  was 
before  it  had  been  fully  fettled,  that  the  word  iflue  was  as  pro- 
per a  word  of  limitation  as  heirs  of  thd  bedy ;  as  in  the  cafe  of 
King  verfus  Milling,  i  Ventr.  214,  225.  the  ground  of  the 
judgment  in  JVild'%  cafe  was,  that  there  were  no  words  to  (hew 

diey  (hould  take  by  limitation. 

^  ^  But 


398  d  A  S  £  S  Argued  and  Determined 

But  in  the  ^refent  cafe  here  are  words  to  (hew  the  ifTue  flioald 
take  after  the  death  of  the  mother. 

The  words  leavi  no  ijfue^  are  relative  to  any  child  the  legate 
might  have  at  the  time  of  her  death. 

If  it  ftood  barely  upon  the  words  to  A.  and  het  ifitiOy  or  to  if* 
and  her  heirs  of  the  body,,  the  firft  taker  would*  ha?e  the 
whole,  but  it  is  not  meant  in  that  fenfe. 


Cft 


^<  Andiftithtr  of  thnn  ftuitt  bappmt  t$  Mi  hifwi  th$  Ugdcy  Af- 
unus  dm  u  btr^  and  luroes  m  iffur^  thifltan  tfhtrfi  dfi^g 
Jball  go  to  tbi  furvivor. 

What  is  the  meaning  of  this  contingency  ? 

The  will  was  made  in  Englandy    and  the  legateas  lived  in 

Barbadois '^  ^nd  the  teftatrix  could  not  know  at  tl|fit  ""'^ 

but  both  might  have  ifTue. 


tcAatriac' 


Th-»  wit  •  COB-  Suppofe  Mrs.  LampUy  had  died  without  leaving  iffuc,  would 
J|^"J^."2.Vf  not  this  have  been  a  good  dcvife  over  to  the  ftrrviVor  of  the 
F.  L.  died  with-  nieces  ?  therefore  I  am  of  opinion  this  was  a  contingent  li* 
the  whoie*d?d  n^i^a^'^"  ^  ^^^.  oilier  njcce  jtrin  Blower^  if  Mrs.  tampjiy  died 
not  veft  in  Without  ifluef,  ind  the  Whole 'did  not  veff  in  the  firft  taker  |. and 
the  firft  taker;  according  tothg  refolution  in  Forth  v.  Chapman^  l  97ns.  662. 
Jhe  J^oS  '1  <^"gh*  ^^  ^  conftrued  Uaving  no  ijfui  at  the  time  o/fbi  diotb. 

Forth   vctfus 

^bT^nSJ^ld  ^"  ^^^^  ^^^^  '^  ^**  *  mixed  fund  of  both  real  and  pcrfonal 
hawng  HO  ijfue    eftatc,  the  prcfent  is  Wronger,  as  it  is  merely  a  perfooal  chattel* 

Mt  the  time  •fth» 

The  word  leave  explains  the  word  tffiie  in  the  firft  part  of 
the  devife  to  mean  fuch  as  was  left  at  the  time  of  the  death, 

A,  devires  to  a  There  is  nothing  more  common  than  that  fubfequent  words 
S^ira  *tnd*ifter.  dtfcriptivc  of  the  Contingency  explain  the  former ;  as  a  devife 
vardi  fajs,  if  to  a  man  and  his  heirs,  and  afterwards  teftator  fays,  and  if  ht 
he  fluiidie  with  fljall  die  without  heirs  of  his  body,  controuls  it  to  an  cftate- 
Sdy^thiscon.  tiail }  fo  here  the  fiibfequent  words,  if  (he  (hall  happen  to  die, 
frodt  it  to  an  Vc.  and  ho^e  no  ijptey  confine  it  to  leaving  no  iffue  at  her 
tftate.tail.         death,  and  not  generally :  hts  Lordfhip  decreed   a  moiety  of 

the  produce  of  th&bank  ftock  to  the  plaintiff,  the  fon  of  lMDrs« 

Lamphy^ 


Darlij 


in  the  Time  of  Lord  Chancellor  Hardwxcke.  ^g^ 


Darlty  verfus  Darlty^  Dicmhr  6,  1746.  Cafe  136* 

A  Bill  was  brought  by  the  plaintiff  for  two  legacies  of  50  /.  a  bUl  was 
and  5a/.  left  to  himfelf  and  his  fxfter  under  the  will  of  broughc  by  the 
their  grandfather,  and   for  the  intercft  that   has  been   made  P^"**?'  '•• 
thereof.  left  to  himfelf 

•nd   his  fifter 
oader  tlMirg;r*odf«thcr*i  wilU  and  for  the  intercft  made  of  them ;  the  defendant,  who  it  executor  to  the 
pbintifPs  fathdr,  lofifted  on  being  allowed  10$/.  tor  putting  out  the  plaintiff  apprentice,  and  ^o/.  for 
the  maimcMiMe  and  cloathinf  tho  fidev.     Afatht*  camoi  apply,  a  itgacf  Ufihym  ttiatiwi  to  a  child  in  tU 
mmif€if0mce  qf fifth  O&'^n  nor  um  be  put  him  mt  an  ap^tmiu  tmth  the  tmauy  artfagjram  the  Uiaej, 

The  fifter's  legacy  he  claims  by  affignment  from  her* 

The  defendimt  infifts  he  is  not  obliged  to  account  to  the 
plaintiff  (or  principal  or  intereft,  one  hundred  and  live  pounds 
being  expended  for  putting  him  out  apprentice,  and  much 
more  than  fifty  pounds  in  the  maintenance  and  cloathing  tho 
fiflcf. 

Lord  Chancellor, 

Where  legacies  are  given  to  a  child  by  a  relation,  a  father 
cannot  make  ufe  of  it  In  the  maintenance  of  fuch  child, 
but  muft  provide  for  him  out  of  his  own  pocket ;  nor  can  he 
fet  him  out  in  the  world,  or  put  him  out  an  apprentice,  or 
clerk,  with  the  money  arifing  from  the4egacy,  and  if  he  does 
it,  he  Iball  not  be  allowed  it. 

There  is  another  queftion  in  relation  to  an  eftate  given  to  whervaaeftate 
a  hufband  for  the  Uvtllhood of  the  wife,  whether  this  ought  to'Miven  tea 
be  confidered  as  a  feparate  truft  for  the  ufe  of  the  wife.  \v!^\l^^J^ 

wife,  he  may  be 

I  am  of  opinion  that,  where  an  eftate  is  given  to  a  hufband  [J^f!^^**  ^  * 
for  the  ufe  of  the  wife,  he  may  be  confidered  as   a  truftee  forfepuateuL.     ' 
her  feparate  ufe. 


HTechnical  words  are  not  neceflary  to  make  it  a  feparate  To  make  a  6pa* 
trnft,  for  the  word  /iwttftW-is  fufficient  to  fhew  the  intention  ^{^,^J^'* 
of  the  giver,  that  it  fhould  be  to  her  file  andfeparati  vft.  neceflary. 


The  hufband  in  bis  life-time,  by  note  under  his  hand, 
dated  the  27.d  of  Jprii^  17159  or  in  the  nature  of  a  certificate, 
declared  his  wife  might  difpofe  of  the  fum  of  two  hundred 
pounds  in  fiich  manner  as  fhc  thought  proper. 

She  fdrvived  the  hufband,  and  by  will  difpofes  of  all  fuch 
goods,  chattels,  Vc.  as  fhe  had  a  power  to  difpofe  of. 

2  I  do 


40a  C  A  S  £  S  Argued  and  Deternfined 

Ho  caie  where  I  Jo  no  not  know  of  any  cafe  where  it  has  been  held,  that  U 
tfcir«^^w^''  mere  volpntary  promife  of  a  hulband  to  a  wife,  and  executory 
^•limtarypro-  Only,  has  been  carried  into  execution  by  this  courts  for  it  is  a 
»&  of  •  ^f  nudum  pa£lum^  and  would  not  be  carried  into  execution  be- 
ilS^cwJitoov'  *wecn  ftrangers  j  and  therefore  his  Lordfliip  feemed  to  think 
only,  Aaii  be     it  ought  not,  where  it  is  a  promife  only  from  a  hu(band  to 

earned  into  ex-    «  »:f. 
•      bjthb     *^"^- 

'^  Lord  Chancellor  ordered  that  the  bill.  To  far  as  it  feeks  re* 
^  lief  for  the  fuiti  of  200  /•  mentioned  in  the  paper  dated  the 
«<  aad  6iAprily  1715,  do  (land  difmifled  ;  and  further  ordered, 
^  that  it  be  referred  to  a  Mafter  to  compute  intereft  on  the 
*'  legacies  of  50  /.  each,  given  by  the  will  of  John  Ftnani  to 
*^  the  plaintiff  Thoodon  DarUyj  and  Elixahttb  Dartty  his  fifter, 
*'  from  the  time  they  refpeflively  attained  their  ages  of  21,  at 
*^  5  per  ant.  per  amt.  and  that  what  fhall  be  round  due  for 
*'  principal  and  intereft  of  thefe  legacies,  be  paid  by  the  de^ 
*^  feiidant  Vincent  Darley  to  the  plaintiflF,  he  hairing  admitted 
*^  affets  of  the  father  for  that  purpofe  \  and  alfo  to  take  an 
<<  account  of  fuch  intereft  as  was  received  by  Tbeodn'i  DmrUf 
*'  the  father  in  his  life-time,  on  any  of  the  principal  fums, 
part  of  the  truft  eftate  ;  and  the  defendant  Vtmiut  Darley^ 
executor  of  Theodore  Darley^  is  to  be  charged  with  b  much 
^*  as  (hall  appear  on  the  faid  inquiry  to  have  been  got  in  -by 
^^  Theodore  Darley  the  father,  and  anfwer  the  fame,  and  alfo  the 
*^  intereft  received  by  the  faid  Theodore  Darley  belonging  to 
*^  the  truft  eftate  ;  and  the  defendant  Vincent  DarUy,  is  to  be 
*^  charged  with  intereft  for  fo  much  of  the  principal  fums  of 
*^  the  truft  money  as  was  received  by  Theodore  DetrUy^  and 
*<  not  applied  according  to  the  truft;  and  the  Mafter  is  to 
^<  diftinguifh  and  afcertain  what  was  due,  and  in  arrear  for 
*^  intereft  of  the  truft  money  at  the  time  of  the  death  of  Sarab 
*^  Darley  the  plaintiiF's  mother,  and  what  was  fo  due  upoa 
^^  arrear  at  her  death  to  be  paid  to  the  plaintifi^  Z>i»^Ay/' 

Cafe  137.  ^'7<:ij  verfus  Marjhall and  others^  December  6,  1746. 

Whneacaofe  rTlII  £  bill  was  brought  by  the  plaintiff,  as  affignee  of 
•»»^  *J^Lid'  ^  ^"^^^  *  bankrupt,  againft  the  defendants,  to  accouat  for 
toedlfe^uf  *  ^""^  ^'  money,  which  the  bill  charges  they  have  received  of 
ftf tin,  yoo  cm-  KnoU  fince  his  bankruptcy. 

Aot  procted 

otiier,  unieft  Some  of  the  defendants  being  agents  only  and  not  princi- 
Ae  plaintiff  will  pals,  the  caufe  was  ordered  to  ftand  over  in  order  to  make  (h« 

Mbmit  to  diimili       -      •      1 

ETbiii.  Mto    principals  parties. 

tkofcdciFrDdantf 

w»K»  arc  imoro-       Mr,  IpMbraham^  counfel  for  the  plaintiff,  would  have  gone 

litethewurt  ^"  ^g*'nft  another  defendant,  as  it   was  a  diftinfi  claim  from 

*  ihe  reft  of   the  defendants  ;  but  Lord  Hardwicke  faid,  where  m 

caufe  ftands  over  for  want  of  making  feme  defendants  parties, 

you  cannot  proceed  againft  any  gtb^r  defendant,  unlefs  th«L 

plaintiff 


in  the  Tiilie  of  Lord  Chwcellor  ETA&bwxcKv.  ^pt 

|rtaintjff*will  fubmit  to  difmifs  his  bill,  as  to  thofe  defendants 
who  are  improperly  brought  before  the  court. 

His  Lordihip  faid,  that  it  was  not  ufual  to  brin^  a  bill  here  u :.  .^  r^  i . 

-  ,  '^  /  o  It  w  not  u^Qu  to 

for  a  demand  of  this  nature,  when  you  may  recover  at  law,  bring  a  bill  »- 
provided  you  can  prove  the  p'erfon  who  received  the  money  of  ***"***  P«^«» 
the  bankrupt  had  notice  of  his  being  a  bankrupt;  but  it  muft  cd^d^of i b«ik. 
not  be  in  an  adion  fo^  money  had  and  received  to  the  ufe  of  rup;  fmce  hit 
the  affignee  under  the  commiflion  ;  becaufc  that  would  affirm  ^*"*^^"P^cy» 
the  contra^  -,  but  an  adion  of  trover  would  lie  for  this  money.  rccovnTt  Uw» 

provided  you  can 
fmre  tkt  ptriba  who  lecdfcd  the  money  d  the  bankrupt  had  notice  of  his  baokniptcy,  and  an  a^tta 
if  trtwr  it  the  proper  one  for  this  money. 

Barrft  Ycdus  Gor4  ami  Um/nvilliy  Deamber  i$y  1746.        Cafe  138. 

THE'^bill  was  brought  for  a  fpeci fie  performance  of  an  At hw you  may* 
agreement,  which  was  depofited  in  the  hands  of  the  de-  !"  ?"  ?.^J°'' °^ 
tendant  Umfnvilley  by  the  mutual  content  of  the'plaintin,  and  a  def';..'^ant  in 
the  defendant  Sir  Samuel  G^e^  UmfrevilU  too  was  the  attorney  ^"^^'ofo'^nothe' 
who  drew  up  the  agreement ;  fome  difputes  arifing  afterwards  he^^n^/jj]*"* 
between  the  plaintiff" and  the  principal  defendant,  the  plaintiff  r«ftedin the erent 
fcnt  bis  agent  to  VmfrtvilU^  to  defire  a  copy  of  the  agreement :  "tl  '*»«  ^u*^*  »>ut 

1.^  *^|j  I.-        L  "ij         ..     •        u-  r       •  '  there  he  cannot 

ne  told  bim  he  would  not  give  him  one,  for  it  was  no  ag^ce-  be  examimM  for 
nent  as  he  had  not  been  paid  for  it ;  at  another  time  threatned  the  pUiatiff; 
he  would  burn  it;  and  at  a  third  that  he  would  deffroy  it; 
Md  afterwards  in  breach  of  his  truff  delivered  it  up  to  the  de- 
fendant Sir  Samuel  Gore. 

At  the  hearing  of  the  caufe,  the  defendant  Sir  Samuel  Gore 
ofiered  to  read  the  depofition  of  rhe  defendant  Untfrevilie^  in 
order  to  prove  it  a  conditional  agreement  only,  and  for  other 
purpofes. 

The  plaintiff's  counfcl  objcfted  to  his  evidence,  as  fwearing 
to  excufe  himfelf,  and  being  likewife  to  prove  fads  diredtly 
contrary  to  his  anfwer. 

Lord  Hardwicki  allowed  the  objection,  and  faid,  to  be  fure, 
even  at  Jaw,  you  may  in  an  a£lion  of  trefpafs  examine  a  de- 
fendant in  favour  of  another  defendant,  where  he  is  not  inte- 
refted  in  the  event  of  the  caufe,  but  there  he  cannot  be  ex- 
amined  for  the  plaintiff,  becaufe  by  making  him  a  party  to  the 
aAion,  the  plaintiff  has  precluded  himfelf  from  the  benefit  of 
his  evidence. 

This  court  goes  farther,  and  you  may  not  only  read  the  de-^**  *^*»  d*"hc  d^ 
pofition  of  one  defendant  for  another,  but  fcr  the  plaintiff* like- poSfti'on  of  ade« 

Kl £1.  fendant  for  the 

plaintitfitkcwiic. 

Vol.  III.  D  d  Yet 


4oa  GASES  Argued  and  Determined 

irtbedefcfKitiit      Yet  if  the  defendant^  who  it  offered  in  evidence  for  another 
^oJiy^h^i^^^^^  W  "^'  ncccflarily,   but  by  poffibility  only,  bo 

tocofti,  thii  if   liable  to  cofts,  this  is  always  a  reafon  for  refufing  his  evidence  ; 
illT^Vi"*?"  becaufc  he  is  i^cercfted  (b  far  as  to  be  fwearing  to  es^cufe  him- 


§or  refufing  his 
evidence,  becaufe 


felf. 


be  ii  fwearing  to  excafe  himielf* 

If  aperfon  wiM  And  though  it  IS  objcScd  hcrc  by  Sir  Samuel  Gon^s  countcl^ 
h^mfelfVproper*  ^^*^  ^^^^  '*  bringing  him  before  the  court  with  bis  hands  tied, 
party  to  the  for  no  Other  perfon  was  prefent  at  the^time  of  the  agreement, 
" W /?"*•  "**^**  between  5<;rr^r  and  Gtfr<,  but  Umfreville -,  yet  I  do  not  think 
the coA^rthouch  ^v^n  this  IS  fufficient  to  intitle  the  defendant  Sir  Samuil  Gjtr^ 
the  only  one  pre-  to  read  this  depofition,  for  if  a  perfon  will  ad  in  fuch  a  manner 
fentattheufcrce-  ^^  j^       j^    himfelf  a  proper  party  to  thecaufe,  and  liable  primA 

ment,  yet  the  ^   ^      ^      ^  »  i  >  r        r*** 

rule  muft  preraU/^^^'  ([o  the  colts,  though  he  was  the  oijily  perfon  prefent  at  the 
ataioft  hu  depo-  agreement,  yet  the  rule  muft  prevail  againft  his  depoiition  being 
Meridence/"*^  read  as  evidence,  and  his  Lordihip  determined  accordingly. 

Cafe  139.  Moore  verfus  A^Ioore^  Rgbiortng^  DiQmhir  16,  1746. 

Where legaciei  A  Pcrfon  by  his  Will,  in  I7I3>  gives  legacies  chargeable 
rerfonai^ftate^"  ±\^  Mpon  a  leafehold  eftate  determinable  at  the  end  of  ninety- 
and  inteieft  (li-  nine  years^  and  directs  intereft  tp  be  paid  upon  tholip  legacies 
'f^^'Vl***  ^^^*  from  the  year  1720. 

'he  court  in  this  '  '  •  • 

cafe  always  al-  •  ^  /• 

lowi  the  legal  At  the  time  of  making  the  will  intereft  was  at  fix  pir  c^U 
ii.tieft,  jijjj  reduced  to  five  at  MicbailmaSy  1714. 

At  the  hearing  of  the  caufe,  there  being  mortgages  upoa 
the  leafehold,  the  Mafter  of  the  Rolls,  fitting  for  the  Chan* 
^e)lor,  decreed  the  legatee's  intereft  only  at  the  r^te  of  f^ur  fn; 
tint*  upon  a  fuggeflion  it  was  a  deficient  eftate. 

It  was  reheard  as  to  this  point  only. 

LorJChanceUar^U^rcd  the  decree  fo  far,  and  dire£ledyfp///^ 
ant.  intenji  upon  the  legacies  \  and  faid,  though  charged  upon 
leafehold  eftate,  yet  is  (he  fame  thing  as  if  it  was  to  come  out 
qf  the  perfonal  eftate  at  large,  and  the  court  in  this  cafe  alwayf 
allovys  the  legal  intereft. 

Wbere legaciea  But  if  legacies  are  changed  upon  th?  real  eftate,  the  court 

Sereddlate"  fll''^^^  foMX  per  cent,  only,  on  account  of  its  being  a  good  fc- 

the  rule  of  the  cuHty  for  the  principal,  and  the  rule  they  have  conftantly  gone 

Courtis  to  give  by  {„  (^is  latter  cafe  is  to  give  one  pir  cent,  intereft  lefs  than 

pnt  ptr  cent*  ./        ^ii         i         .....,o  * 

lef  dian  the  It.  tn^n  the  legal. 

#  1  intereft,  as 

|tl>  a  goiod  fecurity  for  the  principal. 

Brat 


ft 
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Brat  vcrfus  Fffrar  and  otber$y  February  3,  1746.  Cafe  140. 

PREVIOUS  to  the  marriage  of  George  Savage  with  Frances  Preriooi  to  the 
Forcer^  articles  were  executed  bearing  date  the  iith  of  "^S"'**^?*?! 
Offeher^  1740,  between  Francis  Forcer  and  Frances  hfs  daughter  i„*cnded  wife 
on  the  one  part,  and  George  Savage  on  the  other  part  \  and  it  cov  oanti  to  pay 
was  thereby  covenanted  by  the  father  of  the  intended  wife,  that  huftllVon^The 
at  the  folemnization  of  the  marriage  he  would  pay  one  thoufand  maniage,  and 
pounds  to  the  hufband,  and  that  his  heirs,  executors  and  ad- that  his  hsirs, 
miniftrators  (hould  pay  likewife  to  the  hufband,  his  executors,  ^[ouW  w't  mw- 
^dminiftrators  or  affigns,    fix  months  after  the  death  of  the  w.fe  to  the  huf* 
Cither,  the  further  fum  of  five  hundred   pounds,  as  the  re-  ^mJ,  hn  weci*. 
mainder  of  the  marriage  portion  of  the  wife  \  and  by  the  fame  l^ntht^lfter  rht 
deed  the  hufband  contraAed  that  he  would  give  fecurity  by  fathers  deaths 
fpecialty,  covenant  or  obligation,  that  in  cafe  his  wife  furvived  ^^^:  **''*^  . 
im,  his  heirs,  executors  or  admmiitrators,  within  lix  months  wife*s  portion. 
after  his  death,  (hould  pay  her  one  thoufand  pounds,  and  like-  After  the  father: 
wife  that  (he  (hall  be  intitlcd  to  fuch  (hare  of  his  pcrfonal  cftate  j^JhlifbanT*'' 
as  the  wife  of  a  freeman  of  London  would  be.  being  indebted 

to  the  pUintiffv 
aflifiit  the  500/.  to  him  U  a  (ecnrity  for  the  debt.     The  rxentn'x  of  rbe  n*ifi*s  father  dire&td  to  account 
f§r  the  500  /•  to  ibi  plaintiff,  as  it  never  was  the  mon^oftbt  nvtfc,  but  a  deot  due  to  tbt  hu fraud  bimjelf 

The  marriage  took  efFe£lon  the  ijth  of  November ^  and  the 
hulband  gave  his  bond  three  days  afterwards. 

Giorgi  Savage  is  now  a  bankrupt,  but  before  the  bankruptcy, 
and  after  the  death  of  his  father-in-law,  being  indebted  to  the 
plaintiff,  aifigned  the  five  hundred  pounds  to  him  as  a  fecurity 
for  the  debt. 

The  bill  is  brought  by  the  affignee  of  the  five  hundred 
pounds^  againft  the  executrix  of  the  wife's  father,  agaihft 
Savage  the  bankriipt  and  his  wife,  and  the  affignees  under  the 
commi(Eon,  for  this  f^ve  hundred  pounds. 

Mr.  Solicitor  General,  counfel  for  the  plaintiff,  infifted  that 
this  is  out  of  the  commoi^  rule,  that  whoever  comes  here  for  the 
mf^s  fortune  muJI  ftrji  make  a  proviftonfor  ber^  becaufe  that  rule 
has  been  confined  to  perfons  who  ftand  exa6tly  in  the  fame 
light  with  the  huiband  ;  but  the  court  has  diftinguKhed  where 
the  plaintiff  has  been  a  creditor  of  the  huiband  for  a  vaIu»ole 
confideration,  and  have  decreed  for  him  without  obliging  him 
to  make  any  provifion  for  the  wife. 

That  there  is  likewife  this  favourable  circumftance  for  the 
plaintifF,  the  five  hundred  pounds  was  not  to  be  paid  to  the 
Wifej  for  her  feparite  ufe,  but  to  the  hufbaud  himfelf. 

Dd2  He 


.     C  ASES  Argued  tnil  Dettripu>i^ 

He  cUed  Jiwfon  verfus  Moulfin^  the  27th  of  OSIoher  and  6t1t 
of  DeambiVy  1742,  as  a  cafe  in  point.     {Set  2  7r«  if/i.  417.) 

Mr^  Holfor J  of  the  fame  fide  cited  Squib  verft»5  /f5'«'*>  '  ^* 
fTms.  378.  and  Binntt  verfus  Davis^  2  P.  ^^i.  316.  and 
Milrnr  verfus  Colmer^  id.  639.  and  CUland  verfus  CUland^  Pntm 
in  Cbauc.  63. 

Mr.  Attorney  General,  counfel  for  the  wife  of  G/fr;#  Sav^g 
the  bankrupt,  faid,  that  it  was  an  agreement  previous  to  mar* 
riage,  and  entered  into  for  a  valuable  coniideratIt>n>  and  exe** 
cutory  only. 

On  the  foot  of  a  contrafl  it  is  a  mutual  confideration,  and 
therefore  the  court  will  conftrue  it  to  be  ftridly  carried  into 
execution:  And  though  it  is  no  debt  due  to  the  wife,  yet 
moves  from  the  father  merely  in  confideration  of  the  daughter, 
and  therefore  was  a  provifion  for  the  benefit  of  the  daughtcc 
and  her  children. 

Mr.  Smith  of  the  Tame  fide  faid,  !t  was  a  rule  in  equity,  the 
court  will  not  decree  a  hardfliip,  and  if  it  (hould  be  determined 
againft  the  wife  in  this  cafe,  (he  mud  in  all  probability  ftarvcj^ 
that  this  therefore  is  a  reafon  for  the  court  to  ftand  neuter,  and 
pot  interfere  in  favour  of  the  hufband. 

For  the  defendant  was  cited  the  cafe  of  Turtm  verfus  Bikfiit^ 
Pnc,  in  Cbanc.  522. 

Lo&D  Chancellor, 

This  may  be  an  unfortunate  cafe ;  but  notwithftanding  the 
^ounfel  for  the  defendant  the  wife  fay,  I  (hould  not  in^rpofe 
at  all,  I  cannot  in  this  cafe  refufe  to  make  a  decree ;  for  if  the 
court  was  to  ftand  neuter,  the  legal  intereft  would  be  in  tht 
affignees  under  the  commifUon,  and  they  would  run  away  with 
it  who  have  a  lefs  equity  than  the  plaintiff,  and  therefore  I 
think  the  court  ought  to  make  fome  decree. 

Confider  it  as  if  the  agreement  of  the  i  ith  of  O^Aer  and  ihf^ 
execution  of  the  bond  on  the  7th  of  Novimbir^  were  all  on(| 
agreement,  and  all  before  marriage. 

Then  it  would  have  fl:ood  as  an  agreement  by  the  wife's  ft 
ther,  in  confideration  of  adls  to  be  done  on  the  part  of  tb 
hufband,  to  pay,  ^e.  (Vide  the  words.) 

The  firft  thing  infifted  on  for  the  wife  is,  this  ought  to 
coniiclered  as  part  of  the  eftate  ef  the  wife,  and  that  the  coi 
would  not  let  a  hufband   have   it,   unlefs  he  firft  make? 

provi/ 


in  cM  Tioif  of  Lord  Chaacdlor  HiUtDWicKB.  ^o^ 

proTifion  for  her,  nor  confequently  the  plaintiff,  he  ftahding 
only  in  the  huiband's  place. 

Thofe  cafes  are,  where  the  wife  has  a  demand  in  her  own  Where  the  wife 
Tight,  and  the  huAand  applies  to  the  court   in   her  right,  S^own^^hti* 
they  will  then  take  care  of  fimes  covert^  where  there  is  no  and  the  hu(b«nd 
agreement  previous  to  the  marriage  on  their  behalf  j  but  this  "pp*^'»"  *»» 
li^er  Was  the  money  of  the  wife,  for  her  father  has  cove-  ^l  t^^cni? 
tented  to  pay  it  absolutely  to  the  hufband,  therefore   is  no  previou*  to  tb« 
Btft  of  the  wife's  eftatc,  but  a  debt  due  to  ihc  huftand  him-  ?!"*;«'?**»  **^ 

J  J  -  '  Dcbaif,  the  €ooi| 

ICiI«  will  take  care  oC 

ber  iatacAi 

The  queflron  will  depenti  upon  the  other  objection,  with 
#^gard  to  the  agreement  on  the  part  of  the  hufband  in  the  art!-* 
ties  previous  to  the  marriage,  that  it  it  an  executory  contrad^ 
tod  the  whole  tnuft  be  decreed  ta  be  carried  ftridly  into  exe« 
cution  for  the  benefit  of  the  wife. 

I  will  put  this  caft  ;  Suppofe  the  hufband  had  not  beeA  a  ^f  the  hodiAd 
bankrupt,  and  had  brought  a  bill  agaioft  the  executrix  of  the  J'^^^I^^J^^^j* 
father  for  a  performance  of  his  covenants  under  the  articles,*  had  brought  a 
the  court  could  not  have  compelled  the  hufband  to  have  done  ^^^  ^^^  the  per- 
more  than  give  the  bond,  and  the  wife  muft  have  taken  her  fXrTcove-^ 
chance  as  to  the  (hare  of  her  hufband's  perfonal  eftate,  as  any  nants  under  tKe 
other  widow  of  a  freeman,  fubjeft  to  tlie  accidents  of  trade '"jjij"'^'"*'**"'^ 
and  bankruptcy  ;  and  the  hufband  might  have  faid,  I  gave  a  compeU^  him 
bond  three  days  after  marriage,  and  you  have  acquiefced  in  it,  to  do  more  thar 
and  therefore  nothing  is  left  executory,  for  I  have  performed  ^  Jj*  ^^ 

the  whdt  on  my  part.  maft  hive  takta 

her  chance  as  to 

Theni  if  the  hufband  would  have  been  intitlcd,  (hall  an  Ldbt^.'Jjr^ 
iSgiiec  for  a  valuable  confideration  be  in  a  worfe  condition  fonai  tiHtt,  tml' 
than  the  hufband,  the  affignor  ?  There  arc  many  cafcs  where  ^oj'^f'^JJjS' 
he  has  been  held  to  be  in  a  better  condition^  but  none  where  conditioa  iiuu| 
fee  has  been  held  to  be  in  a  worfe.  bu&Tcir. 

So  that  however  unfortunate  the  cafe  of  the  wife  may  be, 
there  muft  be  a  decree  in  favour  of  the  plaintiff ;  for,  as  I  faidr 
before^  if  I  ftood  neuter,  the  affigneea  under  the  commiilion, 
Who  barely  ftand  in  the  place  of  the  hufband,  would  take 
the  i^hole  from  an  a/Bgnee  for  a  valuable  confideration, 

'     Therefore  his  Lordfhip  decreed  the  executrix  of  the  wife'lf 
&ther  to  account  for  the  500/.  to  the  plaintiff. 


Dd3  AM^a 


4€6  CASES  Argued  and  Determiiied 


Cafe  141.  MaJiX  \tT(\x%  Jetifonj  February  ^^  I746# 


Thjee  obiigon   -w  jj  ^jj^  pjcfcnt  cafc,  thcrc  were  three,  obligors  in  a  bond. 

in  a  bond,  the      ■  •  ** 

eblif««  bri9gs       JL 
the  princiftal, 

and  ihc  rrpre-  T^c  plaintiff,  the  obligee,  has  brought  only  one  obligor 
oTVh«r*fureti«  before  the  court,  and  the  reprefentative  of  another,  but  not 
befort  the  court,  of  the  third,  bccaufc  the  bill  ftates  that  he  is  dead  infolvent, 

and  by  bis  bJl 

il'^deid  Nn-  An  objcf^ion  was  made  for  want  of  parties  by  one  of  the 
foivcnti  on  the  defendants/  who  infifted  that  the  Krprefentative  of  Wathn^  the 
circumftancw  of  ^^^^  obUgor,  ought  to  have  been  made  a  party  j  Xox  it  is 
objeaion'  for  poffible  he  might  have  paid  off  the  bond,  or  at  leaft,  if  before 
y^:^n\  of  pariiei   the  couit,  might  Contribute  his  part  towards  payment  of  the 

•Tcrruied.  j^^^j^ 

The  plaintiff's  counfel  in  anfwer  fay,  that  all  the  defend- 
ants believe,  that  Watfrn^  the  deceafed  obligor,  died  inibl- 
vent,  and  that  it  appears  in  the  caufe,  the  defendant  y^ickfam 
was  the  principal  obligor  in  the  bond,  fo  that  the  other  two 
were  only  fureties. 

Lord  Chancellor, 

Where  I  debt  it  The  general  rule  of  the  court,  to  be  fure,  is,  where  a 
joint  and  ievcr.i,jgjjj  IS  joiut  and  feveral,  the  plaintiff  muft  bring  each  of  the 
brmjcrrhouhe  debtors  bcfore  the  court,  becaufe  they  are  intitled  to  the  aifift- 
debtors  before     ance  of  each  other  in  taking  the  account. 

the  court* 

Dcbtora  are  in-       Another  reafon  is,  that  the  debtors  are  intitled  to  a  con* 

titled  to  It  con- 
tributiooa 


tribution,  where  one  pays  more  than  his  (bare  of  the  debt* 


whrre  the  debt .     A  further  reafon  is,  if  there  are  different  funds,  as  where 
is  a  fp'<^«ai  y.    the  debt  is  a  fpecialty,  and  he  might  at  law  fue  either  the 

make  both  the,.  c        r     '    t    cl-  1  n  tii 

h  i:  and  executor  heir  or  executor  for  latisfaaion,  he  mult  make  both  parties. 
Potties.  as  he  may  come  in  the  laft  place  upon  the  real  ailets* 

Where  theobii-      But  there  are  exceptions  to  this,  and  the  exception  out  of 
gors  are  only     ^y^^  firft  rule  is,  that  if  fome  of  the  obligors  are  only  fureties, 

Tret  e«,  »t  it  not  .  '  r         i.  •       •      1  •        1       1^        j       'r  . 

ncvdi.ry   to      thcfc  IS  no  pretence  for  the  principal  in  the  bond  to  fay,   that 
bring  ihtmbe-   the  creditor  ought  to  bring  the  furety  before  the  court,  unlefs 

fore  Ihc  court,    j^^  j^^j  p^|j  ^^^  j^j^j^ 

The  exception  out  of  the  fccond  rule  is,  that  if  there  are 
no  perlonal  ailcts  at  all,  and  this  fa£l  appear  plainly  in  the 
caufe,  there  is  no  occafion  to  bring  the  reprefentative  of  that 
co-obligor  before  the  court. 


But 


i' 
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,  fiujt  this  is  a  fpecial  excepted  cafe,  and  therefore  not  within 
the  rule. 

Bat  fuppoft  it  wan  a  common  cafe,  and  the  bill  had  been 
brought  by  the  reprefetltatives  of  Manby^  one  of  the  fureties 
in  the  bond^  whether  it  is  ndcefiary  to  make  the  reprefentativc 
oi  fVaifon  a  party. 

As  to  taking  of  the  account,  it  is  quite  out  of  the  cafe,  by 
admiffion  of  the  defendants,  that  the  bond  is  not  paid,  nor 
any  part  of  the  principal  and  intereft,  fo  that  here  is  no  groutid 
to  make  the  reprefentative  of  Watfon  a  party,  in  order  to  affift 
htm  in  taking  the  account. 

The  other  pretence  is,  in  order  for  a  contribution. 

It  is  admitted  by  all  the  anfwers,  that  JVatfm  is  dead  infol- 
Wnt,  and  thereforie  differs  from  the  cafe  of  AJhhurJl  vcrfut 
Bjri^  determined  before  me  upon  a  plea. 

For  though  there  was  an  admifSon  of  infolvency  in  that 
cafe,  yet  it  did  not  appear  whether  the  principal  or  intereft 
might  not  have  been  paid  by  the  co-obligor,  who  was  not 
before  the  court,  and  that  was  the  reafon  of  allowing  the  plea. 

There  can  be  no  particular  adminiftration  to  IVatfon  here, 
for  that  mud  be  to  a  particular  fubjed  belonging  to  the  eftate 
of  the  tnteftate,  but  as  he  is  dead  infolvent,  there  can  be  no- 
thing but  a  general  adminiftration;  and  therefore,  on  the  cir- 
cumftances  of  this  cafe.  Lord  Hardwicke  oVer-ruled  the  ob-p 
jedion  for  want  of  parties. 


OiUy  vei-fus   TFalktr^  July  ig,    1746,  hifore  the  Majler  of  the    Cafe  142. 

Rolls  J  fitting  for  Lord  Chancellor  ^ 


HE  bill  was  brought  by  the  plaintiff  as  the  rcfiduary  Onevidtnce  of 
devifce  of  Mr.  Dyer^  for  a  fpecific  performance  of  an  ?"^*''^'^^?r'? 


T„ 

.   ^  '**  '      /     »  r  r  being 

agreement.  by  the  defend- 

aiit,  decreed  :o 

Mr.  Dyer  being  an  Incumbred  man,  had,  in  his  life-timf,  ^^  «»"»«^  »"'^*; 
compounded  with  feveral  or  his  creditors,  and  after  his  death,  ^^kt  agrecmsnc 
the  plaintilF,  as  he  dates  it  by  his  bill,  came  to  an  pgrccmenc  ^'ai  pioved  by 
With  the  defendant,  to   pay  him  29/.  as  a  compofiti>n  for  ^^^^^^^^^l^^^w 
bond  debt  of  84/.  and  ilidorftd  it  upon  the  back  of  the  bond.  dV'med  by  (hea«- 

lcudant*»  aojCwer. 

The  agreement  was  proved  by  one  witnefs  only,  and  pofi- 
tirely  denied  by  the  defcn-iant's  anfwcr,  but  there  Was  the 
^iicumftance    of  the   defendant's    confefliog   the   agreement, 

D  d  4  proved 
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proved  in  ihe  cauie,  tnd  fome  other  circumftances  to  corro-^ 
borate  the  evidence  of  the  fingle  witnefs. 

Tie  Majier  §ftbi  R§lls  offered  to  dired  an  iflue  to  try  the 
agreement,  if  the  defendant  defired  it,  but  the  defendatit'a 
counfe]  declined  it,  uniefs  his  Honour  would  malce  an  order 
that  his  anfwer  (hould  be  read  upon  the  trial. 

vniereitisoatb  Two  cafes  Were  mentioned  where  fuch  an  order  had  been 
•gainft  oath, and  made,  one  in  a  Firn.  554.  Ibbetfon  verfus  Rhodes^  and  likewife 
^ 'diua'crtr  f ^P®^^^^  in  Eq,  Cat.  Abr.  229.  there  the  ^cf-ndant  denied  no- 
try  the  agree-  -ticc  of  the  plaintiff's  title;  the  plaint iiV  proved  it  by  one  wtt- 
""•*r' d'^T'^  ncfs  ;  Lord  Cou^ttr  ??irc£lfd  it  lu  be  tried  at  law,  but  that  the 
J[:VendanV*»  aV  plaintiff  fliould  admit  the  defendant's  anfwer  to  be  read  at 
fwer  to  be  reau  the  trial,  not  as  cvidcnce,  for  that,  he  faid,  it  could  not  be^ 
•t  law,  as  it  ii  a  ^^^  ftould  they  admit  it  to  be  true,  but  fo  that  the  defendant 

means  of  trying        .    ,      •  \J    x  r^       e   \*  •'        i  •  l  • 

by  ih?  jury  the  might  have  the  benefit  of  his  oath  at  law,  as  in  this  court, 
crfdi'  of  the  jf  jt  would  wcigh  any  thing  with  the  jury  5  the  o^her  cafe  was 
^•'"^^V*"^^^  before  Lord  Hardwicke,  Cant  verfus  Ltird  Sidney  BiaueUrki 
whereas  it  was  oath  againlt  oath  only  ;  the  anfwer  was  di« 
reded  to  be  read  at  the  trial,  and  the  reafon  is,  becaufe  it.ia 
a  means  of  trying  by  the  jury  the  credit  of  the  witnefs  and 
the  party. 

Where  it  does       In  the  prcfcnt  cafe,  his  Honour  faid,  it  does  not  reft  fingly 

on\he^wi^nf(res  "P^"  ^^^  ^^^^  ^^  *^^  witnefs,  for  fcveral  circumftances  con- 
oath,  but  or-  firm  and  corroborate  what  he  fwears,  and  therefore  is  not 
cuinftancet  cor-  within  the  rulc  of  thcfe  cafes,  and  confequently  he  could  not 
fS.tmrrh^'*''g'v^  any  direftions  here,  that  the  anfwer  of  the  defendant 
court  would  not  ftiould  be  read  at  law. 

4re£k  the    de- 

ftMidU  JcaT^     The  defendant  refufing  to  try  it  upon  any  other  terms,  his 

hw.  Honour  decreed  the  agreement  to  be  carried    into  execution 

by  the  defendant's  delivering   up  his   bond   to  the  plaix)ti0v 

on  payment  of  the  29/.  the  fum  he  had  agreed   to  take   in 

compofition  for  his  debt,  and  gave  no  cofts  of  either  fide. 

■     « 

Cafe  143.  Dobbins  verfus  Bowman^  Michaelmas  Term,  1746. 

/r. /L ftiffers a  ttE N RT  RETNALLS  covenants  to  fuffcr  a  leco- 
r  covery,  aiid  de- -TZ  yery,  and  declares  that  fuch  recovery  (hould  be  and 
Mu"^  to  the  ufc  cnu'c  'o  ^hc  ^^^  and  behoof  of  himfelf,  his  heirs  and  affigns  j 
oV  himielf,  his  and  t9  and  for  fuch  ufes,  intents  and  purpofes,  as  by  his  laft 
^cirsandamgns,  ^jj|    ^^  |^y  ^j^y  inftrument  in  writing  by  him  duly  executed. 

■na  to  lUCD  ulrs,   .y»ii|..i  .  o      j  s  w 

f  f.  as  by  his    he  ihould  limit  and  appoint. 

vri,   C:.  he 

fnou!('.  appoint ;  the  word  #j!^  may  be  underftood  diajun^ively  for  the  word  er,  to  fatisfy  the  in^entioii 
f  r.  ihe  trftator,  who  by  hi<  wili  appointed  the  rccorer>  (hould  eauie  to  the  ufc  of  y,  C.  and  y.  D.  uttk 
then  hei;s,  en  troft,  Cc. 

•  The  recovery  was  fuffcred, 

Henry 
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Henry  Reynells  by  will  (reciting  the  ietd  and  recovery)  in 
purfuance  and  execution  of,  and  according  to  the  power  re- 
served to  him  by  the  faid  deed,  and  by  virtue  thereof,  and  of 
all  other  powers  and  authorities  belonging  to  him  in  that  be- 
half, limits  and  appoints,  that  the  faid  recovery  fo  by  him 
fttSered,  (ball  enure  to  the  ufe  of  Janus  Cliibtrcw  and  Jcfipb 
DMifts,  and  their  heirs,  upon  truft,  &r. 

It  was  argued  by  Mr.  JVUbraham^  that  a  ufe  could  not  be 
limited  upon  a  ufe  ;  and  as  it  was  declared  that  the  recovery 
fliould  enure  to  the  ufe  of  the  covenantor,  his  heirs  and  aligns, 
that  this  fubfequent  limitation  was  void,  and  confequently  that 
be  had  no  power  to  limit  any  ufes  by  his  will,  and  as  the 
will  was  intended  to  operate  as  an  execution  of  a  power  which 
he  had  not,  and  there  were  no  devifing  words  to  pafs  the 
eftate  as  owner,  that  the  eftate  was  not  veiled  in  Clitheraw  and 
J)ibti»Sm 

Lord  Chancellor, 

It  if  certain  that  a  ufe  cannot  be  limited  upon  a  ufe,  but  I 
think  the  vroxA  and  muft  be  underftood  disjunctively  for  the 
word  tfr,  which  is  frequently  done  to  comply  with  the  in- 
tention of  parties  ;  but  if  it  was  to  be  underftood  conjundive- 
ly,  I  thinic  the  will  would  be  fufficient  to  pafs  the  eftate  to 
Clitbtnw  and  Dobbins. 

For  in  a  will  there  are  no  particular  words  required  to  pafs  Anf  words  ing 
the  eftate,  but  any  words  that  ihew  the  intention  of  the  tefta-  Y%  .'*"'  "^ 
tor  are  fufficient,  and  the  words  in  this  will  plainly  man ifeft  the  intention  of 
that  the  teftator   intended  that  Clitbirew  and  Dobbins  ibould  •  teftator^  ire 
have  the  eftate  upon  the  trufts  of  the  wUI.  l!feft!t'i'*'  ^*^ 

Jerningbam  verfus  Glafs^  January  24,  1746.  Cafe  144* 

A  Motion  was  made  for  m  exeat  regno^  againft  the  wife  ©f  ^''*'^*^j'*«* 
Glafsy  who  was  executrix  of  her  former  huiband  ;  CSAj/}  foJ^eThuftand, 
was  already  gone  out  of  the  kingdom,  and  it  was  doubted  by  the  court  will 
Lord  Chancellor^  whether  it  could  be  granted,  as  (he  was  ^/^^^^H'^-  ^^ 
toverty  and  could  give  no  fecurity  3  and  it  was  adjourned  to  aione,  if'her 
this  day  to  fcarch  for  precedents.  <«»««*  huftmd 

ibould  be  gone 
ojt  of  the  kioy 

LoRD  Chancellor,  <*•«• 

One  precedent  has  been  produced  to  me  of  Moor  verfus 
Mejnell^  May  8,  1719-  There  a  bill  was  brought  againft  baron 
and  feme,  who  was  executrix  of  her  former  hufband  :  thehuf- 
band  and  wife  both  refided  at  Jntigua ;  the  wife  returned  into 
England  alone,  and  an  order  had  been  obtained  from  Lord 
Cowptr  for  a  ne  exeat  regno  againft  the  wife  5  fhe  this  day  moved 
I  Lord 
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Lord  Macctisfietd  to  difcharge  the  order,  as  {he  was  a  femi 
cifV€rt',  but  he  reje£ted  the  motion,  and  afterwards  (he  put  in 
her  anfwer,  and  then  moved  the  court  again  to  difcharge  thfe 
order  ;  but  the  court  a  fecond  time  rejeded  the  motion,  unleft 
ihe  would  give  fecurity  to  abide  the  event  of  the  abcount. 

Upon  this  precedent,  his  Lordihip  granted  the   motion  ill 
the  prefent  cafe. 

Cafe  145.  I3^i«verfus  Safifom^  Fibruary  9,  1746; 

MR  S.  Neaky  the  mother  of  the  defendant  Jnn  Sanfim^  tK^ 
widow  of  Wiiliam  Sanfim,  was  feifed  in  tail  ex  prmjioni 
6ifedintai[«r  t/tVi  of  the  premiflTes  in  queftion,  reverfion  in  fee  to  her  huf* 
frwifiMu  'uiri  band  :  Ann  and  ffHIiam  Sanfonl  in  his  life-time,  created  a 
riJ^n,revCT.  "mortgage  term  on  this  cftate  of  1000  years,  Mrs  Neak  \o\n% 
ton  in  iU  to  her  in  levying  a  fine  to  the  ufe  of  the  mortgagee,  the  remainder  to 
hufl)Md,^,  5.  fjich  ufes,  and  in  fuch  fhares  and  proportions,  as  IViUiam  San^ 
buiband  created  fi^^  fliould  appoint,  and  in  default  of  fuch  appointment,  to 
a  mortgafe  term  the  ufc  of  the  hufband  IViUiatn  Sanfom  and  his  heirs  ;  and  the 
•^ '^^y^J^'^j  coniiderations  recited  arc  for  the  barring  all  eftate4-uiJ|  atnd 
joined  in  levying  fettling  the  premifles  to  the  ufes  after  mentioned^ 

a  fine  to  the 

Jnortfagee^  remainder  to  Airh  ufet  u  tf^»  5.  fhould  appoint*  IF.  S,  before  the  levying  the  nne,  on  fate 
of  an  diate  belonging  to  him,  covenant!  with  J,  S,  the  purchafer  for  quiet  enjoyment,  and  atterwtrdt 
makes  an  appointment  to  truftcet  for  particular  purpofes  of  the  wife*8  eftate.  J,  S.  being  cviOed  of 
the  landi  be  purebred,  brings  his  bill  againft  W.  5.  and  her  four  children,  to  fubj.£t  her  eAate^to  tht 
plainciflF*t  demand  under  the  covenant  of  H^.  S,  It  bdrg  a  doubtful  cafe  tvhetber  tb€fUiutiff*%  debt  accrued 
by  breach  ofcvuctumt,  till  after  the  affointwunt  of  W.  S.  in  execution  of  the  fnotr,  Lord  Hardwicke  dif* 


UtUiL 


The  hufband,  before  the  levying  the  fine,  6n  fale  of  att 
efta^e,  covenants  with  J.  S.  the  purchafer,  for  quiet  enjoy<^ 
ment ;  afterwards,  in  1 742,  he  makes  an  appointment  to  truftees*, 
in  the  firft  place,  by  fale  of  the  wife's  eftatc,  to  raife  money, 
and  pay  the  principal  and  intereft  of  the  mortgage,  and  the 
refidue  in  purfuance  of  the  power,  for  the  benefit  of  his  wife 
and  children. 

y.  S.  is  evided  of  the  lands  he  purchafed  ;  JViUiafA  Sanfom 
dies,  leaving  his  widow  Ann  Sanfom  and  four  children  ;  theii 
Mrs.  Niaitj  the  mother  of  the  defendant  Ann  Sanfom  the  wife, 
dies,  and  this  bill  was  brought  by  J,  S,  againft  the  wife  and 
children  of  IVilUam  Sanfom^  to  fubjedt  the  premifTes  in  queflioil 
to  the  plaintiff's  demand,  under  the  huiband's  covenant. 

Mr.  Talhoty  for  the  plaintiff,  cited  Shirley  verfus  Ferrars^ 
before  Lord  Talbiol^  and  Baynton  verfus  fFardy  before  Lord 
Hardwicke^  April  24,  1741.  \Ste  %  Tr.  Atk.  172.) 

Mr.  Httety  for  the  defendant,  cited  Sir  Edward  Cl&e^s  tafe^ 
C§.  Rip.  tf  17.  b. 

LoKD 
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Lord  CHAKCELLoft^ 

I  think  the  plaintiff  has  a  right  to  come  here  for  the  mort-» 
gage  term«  ftanding  out  is  a  fufficient  ground  for  io  doing  ; 
and  there  are  cafts  where,  though  even  at  law  it  would  be 
deemed  fraudulent,  yet,  notwithftanding  they  may  come  here 
for  the  fake  of  further  relief. 

And  fo  far  I  am  of  opinion  for  the  plaintiffs 

As  to  the  queftion,  whether  this  appointment  may  be  con- 
fidered  as  fraudulent  againft  creditors,  it  has  been  faid,  that 
though  it  arifcs  under  an  appointment,  yet  by  the  plaintiff's 
counfcl  the  whole  eftate  would  be  confidered  at  law  as  derived 
under  the  fine,  and  efteemed  as  a  fraudulent  conveyance  within 
tbeftatute. 

For  the  words  of  the  ftatute,  it  was  faid,  are  not  confined 
cxprefsly  to  the  eftate  of  the  grantor,  but  makes  void  every 
alienation  by  which  creditors  may  be  defrauded, 

■ 

And  (hat  what  has  been  done  here  amounts  to  an  alienation  ; 
for  whether  it  is  taken  as  the  eftate  of  the  hufband  or  of  the 
the  wife,  or  derived  under  the  fine,  it  is  ftill  an  alienation. 

That  the  hufband  had  a  power  over  it  with  a  reverfion,  fo 
that  it  is  a  power  over  his  own  eflate :  and  if  he  had  not  ali- 
ened the  reverfion  it  would  have  been  afTets,  fo  that  it  is  an 
alienation  to  the  prejudice  of  creditors  ^  and  if  held  other- 
wife,  it  would  be  ealy  to  defraud  creditors,  merely  by  a  dif- 
ferent method  of  conveyancing. 

That  it  was  not  a  bare  naked  power,  but  an  ownerfhip,  and 
therefore  is  an  alienation  to  the  prejudice  of  creditors. 

There  has  been  another  queflion  flarted,  that  here  the  mo- 
ther of  >//in  f^^n/^m,  and  grandmother  of  the  refl  of  the  de- 
fetidants,  was  tenant  in  tail  with- reverfion  in  fee  to  herfelf,  and 
beingyi  tx  provjfione  viriy  Ann  Sanfom  had  no  power  to  alien, 
the  mother  dying  after  the  death  of  IVilliam  Sanfom  %  and 
though  the  fine  would  be  a  bar  by  the  flatute  of  the  eftate- tail, 
when  it  is  defcended,  yet  as  to  the  reverfion  in  fee,  if  ii  was  in 
the  mother,  it  could  only  be  by  way  of  eiloppel ;  and  if  this 
had  been  the  cafe,  I  ihould  have  been  of  opinion,  that  this 
eftate  would  not  have  paiTed  to  the,  hufband  IVilliam  Sanfom  fo 
as  to  be  his  afTets,  becaule  there  was  nothing  delicended  to  the 
defendant  Ann  Sanfom  at  the  time  of  the  fine,  and  therefore 
could  make  no  conveyance  of  it* 

But 


\ 
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But  that  is  not  the  cafe,  for  the  rcverfion  in  fee  is  to  Mrs* 
Neale^s  hufband,  and  confequently  in  the  defendant  jfnm  San^* 
forftj  the  only  child  of  Mr.  NeaL 

But  ftill  I  am  of  opinion  that  this  would  not  be  a  fraudulent 
conveyance  at  law,  and  if  it  was  foheld,  would  be  an  extreme 
hard  cafe. 

Thctrnftereatea  This  was  the  entire  eftate  of  the  wife,  who  jorns  with  her 
of  \he**!i?fi?f  huftand  in  raifing  a  mortgage  Icrm  {utfupr^)  with  a  power  of 
tftate  would  not  appointing  to  the  hufband  in  fuch  parts  and  proportions,  (jT^, 
at  law  have  been  (which  fcenis  to  have  an  eye  to  fome  family  fettlement  here- 
Sratat^ft'cre.  ^fter  to  bc  madc^  though  I  lay  no  ftrefs  on  that),  and  in  de-r 
ditors,  nor  even  fault  of  appointment  to  the  hufband  and  his  heirs. 

againft  afubfe*  ^* 

^ocnt  purctufer  I  and  if  fe>  this  cotirt  wHl  not  eutj  it  ftmher. 

*   .  .  » 

Voluntary  con.       Nothing  therefore  could  bc  more  juft  than  for  the  hofband' 
iS.^^htT'^  to  provide  for  his  wife  and  children  out  of  her  eftate,   and  the 
fraudulent         firft  tfuft  Ts  to  fell  the  eftate,  aAd  raife  two  hundred  pounds  to 
ngainft  par-      pj^y  off  the  nlbftgage,  which  truft  CcJuM  never  atlawbfe  cfalted 
'•'  fraudulent ;  and  iffb,  that  would  extend  itfclf  ove^the  #hofe, 

for  the  provifion  of  the  wife  and  children  is  out  of  the  fur- 
plus,  fo  that  at  law  they  would  not  deem  it  fraudulent  againft 
creditors  ;  nay,  even  againft  a  fubfcquent  purchafer,  wfaich  is 
ftronger,  becaufe  I  hardly  know  an  inftance  where  a  voluntary 
conveyance  has  not  been  held  fraudulent  againft  a  fubfequenC 
purchafer. 

If  not  frattdiilent  at  lavT^  what  ground  is  there  for  tht9  court 
to*  carry  it  further, 

I  agree,  if  the  law  would   deem  it  frauduleitt,  thia  covrf 

would  affift  in  removing  the  mortgage  term  out  of  the  way. 

But  here  ia  another  cicciiiiifl»nce,  for  the  plaint^^a  debt 
does  not  appear  to  have  accrued  by  breach  of  covenant  till 
after  the  conreyance  in  execution  of  the  power. 

I  have  heard  tt  faid  in  this  coore,  that  there  aw  reaibiiaUe 
Voluntary  fetclemeats,  which  they  will  not  intcrpeft  to  dift^rl^ 
vpon  the  conftnidion  of  thefe  ftatates. 

There  are  words  in  the  provifo  of  the  ftatute,  which  fcem  tar 
admit  fuch  conftru6tion,  i^EHz.  c,  $.fec.  4.  '*  Provided  al- 
*^  ways,  and  be  it  ena&ed,  Vc*  that  whereas  fundry'  common 
•*  recoveries  of  lands,  feTc.  have  heretofore  been  had,  and  mmj' 
**  hereafter  be  had,  againft  tenant  in  tail,(^r.  the  reverfion  of 
•*  remarnder,  tfr.  then  being  in  any  other  perfon,  t^c.  that 
^^  every  fuch    common   recovery,  fifr.    ihall,   as   toudrfng' 

fucE 
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^*  fuch  pcrfon  which  then  had  any  remainder,  i^c.  and  againft 
**  the  heirs  of  every  of  them,  ftand,  remain  and  be  of  fuch 
'*  like  force,  as  if  this  a£l  had  never  been  made/' 

As  it  is  a  doubtful  cafe,  whether  the  plaintiff's  debt  accrued 
tin  after  the  conveyance  in  execution  of  the  power,  I  muft 
difmifs  the  bill,  but  it  (hall  be  without  cofts^  and  decreed  ac- 
cordingly* 


Mtqnwarlng  ytx(\x^  Majnwaring  and  Lee^  Fihruary  11,  1746.    Cafe  14.6. 

A   By  deed  conveys  the  fum  of  1000/.  to  truftees,  to  be  laid  a.  contcyci 
•"•  out  in  the  purchafe  of  freehold  land  within  22  computed  1000/.  t»trafc 
miles  of  Weft  Chefter,  and  after  limiting  the  eftatc  to  fevcral  ^'^j^  ^^ 
perfons  for  life,  gives  the  firil  remainder  in  tail  to  the  plaintiff,  purrhaTc  of 
who  is  now  of  age,  and  the  lad  remainder-man  is  the  defend-  ^rcebokiJaad 

Y  within  2»  com* 

ant  Mim  pmej  mij^  ^^ 

Cbejier.  The 
pbiBtiff,  the  £rft  tentnt  in  tall  undrr  a  limitation  from  A.  fuggcfting  no  fuch  purchafe  as  the  deed 
diflAt  can  be  found,  but  a  convenient  one  might  be  had  in  Lancajbirt,  prayed  chat  the  truftee  might  ba 
ditcded  to  porcbafe  accordingly.  LtrdHardwcke mgde  an  o>dtrf»r  tbt  trufia  U  look  ont  for  a  purcbap 
m/itbim  the  terms  of  the  dted^  and  if  after  a  (onvenient  time  allowed,  it  Jbould  affear  no  fucb  purcbaji  is  ts  if 
IK*  Wfl3,  J*id,  be  fopuld  ke  inclined  to  deviate  in  tbis  particular  from  tbeflriSl  terms  of  tbt  trlfi* 

It  being  convenient  for  the  iirfl  tenant  in  tail,  that  it  (hould 
be  immediately  invefted  in  land,  that  he  may  be  enabled  to 
fuffer  a  recovery,  and  bar  the  fubfequent  remainders,  he 
brings  his  bill  agaiiift  the  truftee  of  the  deed,  and  the  laft  re- 
mainder-man, fuggefting  that  the  truftee  has  been  endeavour- 
ing to  find  out  fuch  a  purchafe  as  the  deed  direds,  but  no 
fucb  is  to  be  found,  and  that  a  very  convenient  purchafe  may 
be  made  in  the  county  of  Lancafter^  and  prays  the  truftee  may 
(e  direAed  to  purchafe  accordingly. 

The  truftee  by  his  anfwer  fubmjts  to  the  court,  that  he  is 
tied  up  by  the  terms  of  the  truft,  and  cannot  fafely  purcha^ 
any  where  but  within  the  limits  prefcribed  him. 

It  was  faid  by  the  plaintifPs  counfel,  that  the  defendant 
l^i^  the  laft  remainder-man,  endeavours  to  hinder  and  en« 
langle  the  affair  as  much  as  poiTible,  in  order  to  prevent  his 
contingency  from  being  barred  ;  and  that  as  the  laying  out  the 
money  in  a  purchafe  within  22  miles  of  Chefter,  was  a  circum-* 
ftance  only,  and  not  efTential  at  all  to  the  rights  of  the  parties, 
the  court  might  difpenfe  with  it  ^  and  that  this  court  has  in 
the  cafes  of  wills  (where  the  tcftator  has  directed  a  purchafe  of 
freehold  to  be  made)  allowed  the  truftees  to  purchale,  notwith- 
ftand^ng  part  has  been  copyhold,  where  the  freehold  cannot  be 
)^a4  without  it. 

LORJ^ 
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Lord  Chancellor^ 

Tketfuflee  As  the  words  of  the  deed  are  not  direftory  only  to  the  truf- 

"^' ***''*' *^':  tees,  with  rcfpea  to  the  purchafmg  of  the  eftatc  within  22 

rowed  lomeeftAte      .,  ^  •>»    /»        l        •  1  i.     l  /r       /•  1^     -r 

within  the  22  miles  ot  Cof/gir,  Dut  incorporated  with  the  very  trult  itrelf,  I 
miki  of  ^.  c,  cannot  deviate  from  the  intention  of  the  donor  under  the  deed, 
inrdUngthemo-  ^^^  '*  ^^^  court  to  pay  any  regard  to  the  convenience  of  the 
Bcy  in  laod» and  firft  tenant  in  tail  and  his  family,  or  to  the  difficulties  the  laft 
Sli^?**  *°^  **^  remainder-man  may  create  in  order  to  prevent  his  intereft  froni 
•CTyiBM^der t*o  heing  barred,  but  the  truftee  might  have  borrowed  fome  eftate 
fet  tbeioooiL  within  this  diftrift,  for  the  purpofe  of  rnveftirg  the  money  in 
^  aBrwercd  to  |     j    ^^j^  ^^^     ^^       j  ^^^  anfwcred  to  the  firft  remainder-nuui 

the  Jift  tenant     .',--«,.  .  ,  . 

in  tail,  it  might  m  tail  of  fuftering  a  recovery  in  order  to  get  the  money  into 
^vebceareAor-  his  own  hands,  the  eftate  might  have  been  reftored  again  to 
"i^owiw.    the  original  owner. 

I  can  do  nothing  more  in  this  cafe,  than  dired  the  truftee 
to  look  out  for  a  purchafe  within  the  terms  of  the  deed^  and  if 
after  a  convenient  time  allowed  for  that  purpofe  it  fliould  ap- 
pear no  fuch  purchafe  is  to  be  met  with,  the  parties  may  apply 
to  the  court,  who  would  then  be  inclined  to  deviate  in  this 
particular  from  the  ftri£k  terms  of  the  truft,  and  in  the  mean 
while  ordered  a  fearch  to  be  made  for  precedents  of  the  court's 
difpenfing  with  fqch  a  truft,  where  after  a  proper  time  allowed 
no  fuch  purchiife  is  to  be  found. 


«d 


Put  as  to  what  has  been  mentioned  with  regard  to  the  court's 
sallowing  of  a  purchafe  where  the  eftate  has  been  part  copyhold^ 
it  has  been  in  fuch  cafes,  where  it  was  merely  diredory^  and 
not  incorporated  with  the  very  truft  itfelf. 

Sir  IK  D.  byhia  N.  B.  Lord  Chancellor  made  fuch  an  order  in  the  caufe  of 
Trllftew  to  k*^'  G?^/r«  far  aP  verfus  Dodwell  ^  al\  where  Sir  IVilliam  DodweU 
«ut  a?amo/  ^V  ^'^  w*''  dirc^led  his  truttces  to  lay  out  a  funi  of  money  in 
toonty  in  the  the  purchafe  of  freehold  land  only,  and  yet  upon  a  petition  of 
Kldb^^on^"*"  the  truftecs,  fuggefting  that  they  could  not  without  great  dif- 
as  they  could  not  advantage  purchafe  the  freehold  of  aq  eftate  unlefs  they  took 
wthout  great  along  with  it  a  college-holding,  his  Lordfliip  difpenfed  with 
}«S?£  ^^^  ft^^^  dlreftions  of  the  will,  and  approved  of  the  truftces 
freehold  of  an    Durchafing  the  college-holding  at  the  fame  time  with  the  freen 

9ftate,  uokfa        hold. 

thry  took  along 

witii  it  a  coUcge^bolding,  the  court  difpeafed  wit^  the  ft^i^  dire^oni  of  the  will* 


JattnoM 
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Haimnd  and  aibirs^  ajjigneit  of  Myns  a  bankrupt^  vcrCusMfirs   Cafe  147. 
and  Murray y  February  16, 1746.  at  tbt  Rolls. 

TH  £  bill  was  brought  againft  the  defendant  Murray  to  fet  tIm  afrigneea 
afide  a  fraudulent  alignment  of  an  annuity  from  il/^^j  ooder  a commif* 
to  Murray^  as  being  made  for  np  ^onfideration,  and  fubfequent  f°pt^j,J*ouriit 
to  an  aft  of  bankruptcy.  a  bill  to  fet  afid« 

an  afligoment  of 
HI  annuity  from  the  bankrppt  to  M,  as  being  made  for  noroofideration,  and,  at  an  evidence  of  tKe  frniA> 
^ffsfcd  to  read  the  examination  of  M*%  attorney,  taken  before  t|ie cofnmifliopcyt  |  the  coQit  would  iMA 
adnic  it,  unlefs  he  had  been  examined  in  chief  in  tht  ctnie, 

The  plaintiPs  counfel  offered  to  read  the  examination  of 
Befofiy  the  defendant  Murray*^  attorney,  taken  before  the  com** 
niiffioners,  who  a£led  in  the  commiffion  againft  Mytrs^  ax  an 
evidence  of  the  fraud,  and  of  an  zSi  of  bankruptcy  by  .^^ri^ 
previous  to  the  alignment  of  the  annuity  xo  Murray. 

Majltr  of  the  Rolls.  1  cannot  allow  the  examination  of  Bofim 
to  be  read  to  afFe£t  the  intereft  of  a  third  perfon,  and  am  of 
opinion  the  plaintiff  could  not  be  intitled  to  this  evidence,  un- 
lefs Bofon  had  been  examined  in  chief  in  the  caufe. 

But  his  Honour  permitted  the  plaintiff  to  read  the  examina-  ^*  ^•▼•n  *f 
tion  of  the  defendant  Murray  taken  before  the  commiffioners,  adifferent'rigl? 
becaufe   the  anfwer  having  fet  up  a  different  right  to  the  an-  to  the  annuity 
nuity  from  what  he  had  before  inuiied  on  in  his  examination,  J^n  ^*«.^  ^. 
the  examination  may  in  luch  a  cafe  be  read  to  thew  the  con-  examination  be- 
trariety  and  inconfiftencc  between  the  anfwer  of  the  defendant  fore  the  commif- 
jldurray^  and  his  examination  uifxn  before  t^e  commiiSon-  ^*]^  uTe^utl^ 

f  rs«  ter  tp  be  read  to 

ihew  the  UACcf • 


februaxy 


p\/inuff*- 


r 


I- 
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Mr.  Brnufiy  counfel  for  the  defendants,  infifted,  as  this  is  a 
teverfiohary  term,  that  did  not  take  effe^  in  pofleffion  till 
after  the  death  of  the  Duke  of  Cbandos^  and  therefore  the 
plaintiffs  were  not  intitled  to  the  portion  or  intereft  thereon 
in^his  life-time;  and  cited  the  cafe  of  Brorm  verfus  Birkiley^ 
a  P.  /r«w.  484. 

Inrthe  prefent  cafe  the  fame  circumftance  as  in  that^  an 
Intervening  e^ate  for  life  in  the  late  Duke  of  Chandos^  which 
did  nol  drop  till  feveral  months  after  the  marriage,  and  the 
portion  too  direded  to  be  raifed  out  of  the  rents  and  profits, 
wbic^  feems  to  Aew  the  intention  of  the  parties  that  no  in- 
tereft  (hould  be  paid  till  after  the  death  of  the  Duke,  as  he 
Was,  during  his  life,  intitled  Co  the  reats  of  Che  cftate  charged 
with  the  portion. 

Mr.  Noel  of  the  fame  i^de  faid,  the  fettlement  direds  that 
the  maintenance  of  the  daughters  (hall  not  be  raifed  till  af- 
ter the  death  of  the  late  Duke,  and  therefore  it  cannot  be 
prefumed  the  parties  intended  tffe  capital  of  the  portion 
ihcKiId  be  raifed  till  the  term  took  efFeft  in  pofleffion  by  the 
death  of  the  late  Duke ;  he  cited  Evelyn  verfus  Evelyn^  2  P% 
IVms.  591.  to  (hew,  that  though  no  time  was  limited  for  pay- 
ment of  the  portion,  yet  the  court  would  not  raife  it  out  of  a 
xeveirfioDary  term,  as  the  daughters  were  fo  very  young. 

LoRb  CHANCELLOlt^ 

I  am  in  general  extreihely  unwilling  to  exercife  the  au-  The  court  very 
Ihority  of  this  court  in  raifing  portions  or  intereft  upon  them  "^"^•"^y'^'w 

i  r  jLr  I-  i-i  portions  or  in- 

0Ut  of  reveriionary  terms,  and  therefore  wherever  cafes  have  tereft  upon  them 
been  brought  before  me  to  raife  them  upon  Conftru£tion  or  ©"^  ©^  ««w»fion- 
implication  only,  I  have  always  refufed  to  do  it.  m^'!!^^  ^a.' 

ftru^OQ  or  tni* 

But  in  the  prefent  cafe  the  truft  of  the  term  is  fo  penned,  T^>^b  oi^/« 
that  I  cannot  avoid  decreeing  it  to  be  raifed. 
« 

Upon  the  firft  part  of  the  term  the  great  objedion  isy  that 
this  is  to  be  raifed  out  of  a  reveriionary  one. 

It  is  plainly  put  in  the  power  of  the  Marquis  of  Carnarvon 
the  father,  tt>  raife  it  out  of  the  revcrfionary  term^  if  he 
thought  proper ;  if  the  Marduis  had  died,  and  the  Duke  of 
CbandoSy  it  is  not  controverted  on  the  wording  of  this  fettle* 
aient,  but  that  the  truftees  might  raife  it  even  in  the  life- 
time of  the  jointrefs. 

Then  the  only  queftion  is,  Whether  it  could  be  raife<)  in 
the  iife'-time  of  the  late  Duke  of  Cbandos? 

VoL^IIL  Ee  It 
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It  has  been  infifted,  that  though  there  arc  no  words  to  fuf- 
pend  it,  yet,  by  implication^  the  raifing  of  the  portion  ought 
to  be  poftponed  till  his  death,  by  the  rules  of  the  court. 

But  what  warrant  has  the  court  to  infert,  by  impUcativn  and 
conJlru£fionj  what  the  parties  themfclvcf  hav€  not  exprefied  ; 
for,  as  they  have  faid,,it  may  be  raifed  in  the  life-time  of  the 
Marquis  and  jointrefs^  and  have  faid  nothing  to  fufpciul  It 
till  after  the  death  of  the  Duke  ;  txprejjio  unius  ejl  exclyjk  altiritiu 

It  makes  it  ftronger  too,  when,  in  the  very  next  claufe^the 
parties  had  in  contemplation  the  death  of  the  Duke  of  CAmAi* 

An  argument  was  drawn  in  favour  of  the  defendants  from 
the  claule  relating  Co  maintenance,  which  is  not  to.  be  raifed 
till  after  the  death  of  the  late  Duke,  and  fupported  by  the 
cafe  of  Brome  verfus  Berkley. 

It  was  faid  that  mainUnafi^e  does,  in  its  nature,  precede  the 
portion,  and  as  it  is  not  to  be  railed  in  the  life-time  of  the 
Duke,'  thcicfore  the  portion  (hall  not.  ^ 


■  *. 


In  that  cafe  there  were  no  words  to  govern  the  conftrudton, 
but  in  this  here  are  exprefs  words  that  do  govern  it,  and  in- 
tirely  dillinguifhable  from  the  cafe  of  £r9m«  and  Berkley^  be* 
caufc  there  is  no  power  there  of  raiiing  it  in  the  life-time  of 
the  jointrcfs  *. 

Thdugh  it  is  not  ufual  for  conveyancers,  and  they  are  ex« 
trcmely  cautious  of  raifing  portions  fcr  daughters  in  the  fa- 
ther's iife-timc  without  bis  confent ;  yet  where  there  arc  great 
cftatcs,  it  is  common  to  direct  that  upon  the  death  of  the  fa- 
ther the  portions  for  the  daughters  (hall  be  raifed  in  the  life* 
time  of  the  grandtaiher,  and  not  fufpend  the  raiiing  them  till 
after  two  lives. 

To  conftrue  this  fettlement  otherwife,  I  muft  infert  words, 
and  go  by  implication  only,  when  there  is  an  exprefs  diredLion 
toraife  it  even  in  the  life-time  of  the  Marquis  himfelf^  if  h0 
thought  fit. 

I  am  of  opinion,  therefore,  the  portion  vcfted  on  the  mar^ 
liage  of  Lady  C^tlariney  from   the  words  of  the  fettlemeoCy 

♦  Upon  a  marrirgf  frttl^iriwr  hndt  are  limiteJ  fo  ihe  ufe  of  ibe  huf^and  and  wife 
far  their  livci,  rriTrtinHrr  fo  the  tiril  anri  every  ot)  rr  Ion  in  tail,  and  in  default  of 
iffua  male  ot  the  n-.arriagf.  to  trutiref,  in  truft  Co  raife  2500/.  fur  daughters,  pavabl« 
at  %\,  or  n'aniajir,  «^hirh  (hall  firO  h.ipp'-n,  anci  nut  of  ihe  profits  to  pay  ico  /  per 
4tm.  for  main!(nauce  J  the  lliifc  payment  of  iLc  mdinteoarce  to  commenfe  after  the 
eOate  of  the  tiuiiee.^  ihall  have  come  into  {oneiiion  :  the  hu/band  dies  without  itfot 
mule,  leaving  a  daughter,  and  a  wife  vrbo  t«  jointured,  in  the  premises  ;  the  portioA 
Ihall  not  le  faiM  in  tiie  mother*!  life  tjme,  becaufo  the  maintenance,  which  is  ii«ta« 
nUly  to  procede  the  poitioo,  is  aot  t9  belaid  till  the  UuHccs  are  in  poflcdiioia.  Brtatt 
Ttrfsi  Berkley f  «  i*.  //>i,  i^%/^ 

and 
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ttii  that  tntereft  was  due  from  the  tidie  of  the  marriage ;  aAd 
his  Lordlhip  decreed  it  to  be  raifed  at  4 A  percent*  accord- 
ingly. 

^ 

Lee  verfus  Cox  and  D^Aranda^  Pebruary  339  1746*  Cafe  149. 

TiHEqueftion  in  this  caufe  arofe  upon  the  covenants  in  a  t,  previous  to 
deed,  previous  to  the  marriage  of  the  defendant  Mar-  Jl'^^^V^Xed'' 
iha  Cox  with  her  firft  hufband  Charles  Henry  Lee*  that  he  would  bf 

wilY,  orbyfome 
good  aflotaiice  in  the  law,  grant  to  D,  or  E,  D»  the  mother,  or  her  execnton,  &e.  in  truft  for  D,  and 
for  Her  ferrate  ofe,  looo  /.  to  be  paid  to  Z>.  after  bis  deceafe  ;  and  in  cafe  he  Aoald  not  by  will  or 
•therwife  aflure  to  D.  the  lOoo  /.  then  his  execntort,  &€,  fliall  within  fix  months  ifter  his  deceafe  pay 
D.  the  1000/.  L,  is  dead  without  niaking  any  will  or  deed  in  regard  to  the  lOOo/.  D,  is  not  intitled 
f  tim  1000  L  mnd  the  difrihutiTe  (bare  lH.tvifi  of  L.*s  perfinal eftate,  being  wieant  witj  to  Jteure  afnrm* 
J»»pt  tbe  toi/e,  vrithout  any  intention  of  the  bujbnnd  to  leave  it  as  a  debt, 

*'  In  confideration  of  the  intended  marriage,  and  of  the 
*•  marriage  portion  of  Martha  D*Arandd^  and  for  the  mak- 
•*  ing  a  provifion  for  the  faid  Martha^  Charles  Henry  Lee  doth 
"  covenant  that  he  will  in  his  life-time,  either  by  his  laft 
*<  will  or  by  fome  good  and  fufficienc  aflurance  in  the  law^ 
•*  grant,  to  Martha  of  Elizabeth  D*Aranda  the  mother,  or  her 
^*  ejtecutors  or  adminiftrator^,  in  truft  for  the  faid  Martha^ 
**  and  for  her  fole  and  feparate  ufe,  lOOO  /.  to  be  paid  to  the 
**  faid  Martha  after  the  deceafe  of  Charles  Henry  Lee^  in  cafe 
«  ihe  fliall  furvive  him.'* 

"  And  in  cafe  Charles  Henry  Lee  (hall  not,  by  will  or  other- 
**  wife  in  his  life-time,  aflure  to  Martha  the  faid  1000/. 
<*  that  then  the  executors  or  adminiftrators  of  Charles  Henry 
**  £//,  fliall,  within  the  fpace  of  fix  months  next  after  the 
*•  deceafe  of  Charles  Henry  Lee^  pay  to  Martha  D*  Aranda  the 
'*  fum  of  1000/.   to  and  for  her  own  ufe  and  benefit." 

Mr.  Lee  is  dead,  without  making  any  will  or  deed,  in  pur- 
fuance  of  his  power  with  regard  to  the  1000/. 

Mr.  Solicitor  General  for  the  plaintiffs,  tbe  children  of 
the  defendant  Martha  Cox  by  her  firft  hufband,  infifted,  that 
as  be  knew  he  (hould  leave  fuiBcient  to  pay  1000/.  flie  fliall 
not  have  both  the  lOOo/.  and  her  fliare  of  bis  perfonal  eftate 
under  the  fiatute  of  diftributions^ 

That  the  court  always  leans  againft  double  proviiions. 

He  cited  ff^iJcoch  yer{us  fFtlcocksy  2  Fern.  558.  A.  covenants 
on  his  marriage  to  purchafe  lands  of  200/.  a  year,  and  fettle 
them  for  the  jointure  of  his  wife,  and  to  the  iirft  and  other 
ftas  of  the  marriage  >  he  purchafes  landi  of  that  value,  but 

£  e  2  ;  makes 
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cukes  no  fettlement,  and  on  his  death  the  lands  defcend  o 
the  eldeft  fon  ;  on  a  bill  brought  by  him  for  a  fpecific  pe] 
formance.  Lord  Cowptr  decreed  the  lands  defcended  to  be 
fatisfa£lion  of  the  covenant. 

This  is  a  cafe  of  real  eftatei  but  Blandy  verfus  fHJm§r 
2  yirn.  709.  and  i  P.  ff^ms.  324.  is  of  perfonal  eftate  :  Oi 
covenants  to  leave  his  wife  650/.  he  dies  inteftate,  and  tl 
wife's  (hare  on  the  ftatute  of  diftribution  comes  to  more  tha 
the  650/.  this  is  a  fatisfafiion. 

The  perfonal  eftate  in  the  prefent  cafe  amounting  to  2300 
is  more  than  fufScient  to  fatisfy  the  covenant  in  the  deed,  ar 
therefore  (hall  be  deemed  a  fatisfadion  ;  and  the  cafe  i 
Blaniy  verfus  Widm§re  is  in  point,  for  either  the  hufband  i 
his  life-time,  or  his  executors  or  adminiftrators,  might  pay 
fo  that  the  covenants  are  not  broken  by  the  hufband's  dyin 
inteftate^  as  his  adminiftrator  may  within  fix  months  pcrforn 

Mr.  Attorney  General  for  the  defendant  Mrs.  C$x. 

The  rule  upon  the  ftatute  of  diftributions  is,  that  tl 
debts  muft  be  firft  taken  out,  before  the  clear  perfonal  cftat 
can  be  feen. 

Is  there  any  ground  to  fay,  that  the  huft^and  did  inter 
flie  (hould  not  have  the  diftribution  which  be  knew  the  k 
would  give  her  i 

There  is  nothing  upon  the  face  of  the  deed  to  exclude  b 
the  contra£l  does  not  mention  the  cafe  of  an  inteftacy, 
if  the  hufband  fliould  not  direA  it  to  be  raifed,  confiders 
a  debt,  and  (he  may  claim  her  diftributive  (hare  of  his  pei^ 
eftate  in  another  right,  undir  ihtJlaiuU  of  diftributions . 

He  cited  the  cafe  of  Oliver   verfus  Brickland^  Dean 
1732,  before  Sir  Jofepb  Jekylly  where  the  provifion  for  ? 
and  a  difiributory  (hare  of  the  bufband's  perfonal  eftate 
decreed  to  her. 

In  Blandy  verfus  JUdmon^  the  wife  was  adminiftraf 
lelf,  and  could  immediately  apply  the  perfonal  cftat 
hufband,  but  the  defendant  D  Aranda^    the  mother  o 
fendant  Cox^  is  adminiftratrix  here  durante  minsre  at 
daughter,  and  therefore  the  perfonal  eftate  could   m 
plied  till  a  twelvemonth  after  the  iiueftate's  death. 

Mr.  Brcwn  counfcl  of  the  fame  fiJc. 

The  hufband's  leaving  it  to  the  adminiftrator  t 
a  perlormancc  of  the  covenant,  but  a  ncj^led  in  J 
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it  would  have  been  much  more  beneficial  if  he  had  raifed  it  in 
his  life-time,  as  it  would  have  been  to  her  feparateufe,  diftinft 
from  her  fecond  hufband,  the  event  which  has  actually  hap« 
pened. 

If  the  adminiftratrix  here  was  at  liberty  to  pay  within  fix 
months  it  would  be  like  the  cafe  o(  Blandy  verfus  lyidmoni  but 
as  it  cannot 'be  paid  till  after  ths  fix  months  are  expired,  it  is  z 
breach  of  the  covenant,  and  {he  ought  therefore  to  have  both. 

Lord  Chancellor, 

•I  am  of  opinion  upon  the  ilrength  of  the  authorities  which 
have  been  cited,  that  the  defendant  Martha  Cox  is  not  intitled 
to  the  1000 /.  and  the  diftributive  (barelikewife  oi  Charles  Hen'- 
ry  Lee's  perfonal  eftate. 

I  am  of  this  opinion  too  from  the  reafoning  of  the  thing :  It 
it  natural  to  think  this  was  only  to  fecure  a  provifion  to  the 
wifb,  without  any  intention  of  the  hu(band  to  leave  it  as  a  debt. 

I  go  likewife  upon  the  foundation  of  the  court's  leaning 
againft  double  provifions,  and  double  fatisfa^lions,  in  fuch  a 
cafe  they  confider  the  intention  of  the  parties  \  for  where  it  is 
left  to  arife  out  of  his  eftatc  after  his  death,  and  meant  only  to 
fecure  a  provifion  for  the  wife,  the  court  will  regard  it  in  no 
other  light. 

There  have  been  cafes  that  are  ftronger,  where  the  co'urt  has  Tke  court  have 
confidered  as  a  fatisfaSion  for  a  debt  to  an  eldcft  fon,  a  pro-  «>nfi^wrd  • 
vifion  for  him  out  of  real  eftatc,  and  would  not  diaw  out  of  the  J^eJuJc  ■, » 
perfonal  efiate  to  the  prejudice  of  the  widoMr,  and  younger  chiU  famfaaion  fnr  a 
dren,  a  fum  of  money  which  would  be  a  double  provifion  for  ^*^*  ^  ■"  ****** 
fuch  eldeft  fon,  and  this  was  the  ground  of  the  determination  drawafumout 
in  the  cafe  of  ff^tlcsx  verfus  IViUox.  oi  the  pcr'^^-ai 

cAate,  wbicU 

_  would  be  A 

The  counfel  for  the  defendant  Mrs.  Cox  obferved  upon   the  double  provifi  >» 
covenants,  that  the  original  intention  was  thehufbaud  (hould  for  *»in»  to  th* 
in  his  life-time  fct  apart  this  provifion  for  the  wife.  youngcrihildrca. 

If  there  were  any  words  in  the  deed  which  confined  it  to  this 
fenfe,  it  would  be  very  ftrong  in  favour  of  the  wife,  becaufe  at 
his  death  it  would  then  have  been  a  breach  of  the  covenant^ 
and  within  the  cafe  cited  by  Mr.  Attorney  GeneraL 

But  the  covenant  is  not  fo,  for  it  is  a  power  of  leaving  it  by 
will,  or  letting  her  take  it  out  of  his  efiate  after  hisdeatn. 

In  cafe  Charles  Henry  Lee  Jhall  not  hy  will  or  otherwife  in  his 
Sfe-ijimeajfiteto  Martha  one  thoufand pounds ,  that  then  the  executors 
ir  aJminiJirators  ofCharlci  Henry  Lee  Jhall ^  ^c.  {Vide  the  words 
before.)  t  c  j  There 
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There  Is  no  breach  of  the  covenant  therefore,  and  noobliga^ 
tion  on  the  huiband  to  perform  it  in  his  life-time,  and  he  has 
left  a  perfonal  efta^e  more  than  fufficient  to  fatisfy  the  iooo/» 

The  fbtouef  J^  this  then  a  fatisfa£^ion  ?  I  am  of  opinion  it  is ;  and  it  has 
f^l^w't  oft^n  bccnfaid,  that  the  ftatute  of  diftributions,  h  thi  Ugijb^ 
rocking  a  will     turi*s  making  a  will  for  a  man,  if  he  makes  none  for  himfdf. 

for  a  irao,  if  be 

jwj^wnefor  y,^^  ^^^^  ^^  ^landy  verfos  lyidmn  is  exaaiy  in  point,  and 
tho'  more  fully  ftatcd  in  i  PI  ff^ms,  yet  it  is  to  the  fame  cfftSt 
in  Fe^n.  Lord  Ccxvper  took  the  covenant  not  to  be  broken,  be> 
caufe  the  virife  was  adminiftratrix,  and  had  it  in  her  power  to 

pay  heifelf. 

• 

The^naterial  thing  too  in  the  prefent  cafe  is,  that  the  cove* 
nant  was  not  broken  at  the  hufband's  death. 

It  has  been  faid  that  the  perfonal  eftate  need  not  be  diftct«i 
butcd  till  a  twelvemonth  after  the  hufband's  death  ;  no  more  it  * 
need  not,  but  the  adminiftratrix  might  notwithftanding  have 
paid  the  looo/.  if  (he  pleafed,  within  fix  months. 

It  has  alfo  been  faid,  the  defendant  Cox  not  being  of  age,  the 
,  mother  has  taken  admiriflration  durante  minoreatati^  and  there<« 
fore  differs  from  Blandy  verfus  Wtdmare^  becaufe  the  defendant 
Co^  cannot  pay  herfelf  as  (he  is  not  adminiftratrix* 

Tbo' the  mother  But  "the  defendant  2)'y/;tf«i&,  the  mother  of  the  defendant 
took  out  admi-  ^  ^^^j^  ^^^  adminiftralion  as  guardian  only  durine  her 
h<r  daughter'i  daughter  s  minority,  and  from  the  moment  the  daughter  comes 
mnority,  yet  to  the  age  oi JcvinUeti  (he  \%'%pJq  fatU  ?dmjniftratrix,  and  is  fo 
the  mooientftie  confidercd  by  relation  from  the  beginning,  and  confequently  ia 

comes  to  the  age  /       ii     r  ni      j  r       r^5^  i  ^  ^ 

of feventetn  ihe   not  diitinguilhable  irom  Blandy  verfus  fytdmon, 

is  iffofufio  ad- 

ibTonSdcJ^  ?      ^*  ^°  ^^^  ^*^^  ^^^"^^^  ^'''  J'f'P^  J^^y^^  '^  '5  ^^^*^'y  diftingui(h- 
rei9tionfiomth«  able  ;  for  there  the  covenant  was  to  lay  out  a  fum  of  money  as 

bcgioning,         a  provifion  for  the  ^  ife  in  two  years  in  the  life-time  of  the  huf- 

band  \  the  two  years  lapfed  without  any  thing  done  of  that 

kind,  and  therefore  was  a  plain  breach  of  the  covenant* 

Whether  Blandy  verfus  ff^dmore  be  properly  ftated  or  not  in 
Vernen^  yet  this  is  truly  within  the  reafoningof  that  cafe,  an4 
it  would  be  the  firangeft  thing  in  the  world  for  a  court  of  equH 
ty  to  determine  upon  fuch  nice  diflihdiions,  and  very  flight 
arguments,  which  would  never  (land  with  the  reafon  of  man« 
kind  without  doors. 

Lord  Hardwicke  declared,  that  the  defendant  Martha  Cox  Is 
not  intitled  to  a  difiributory  (bare  of  her  hufband's  perfonal 

dilate,  in  cafe  \%  (haU  amount  to  more  than  the  (urn  of  ioo«y.^ 
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Suaiman  verfus  Palling^  Fibruarj  27,  1746.  Cafe  150, 

THE  plaintifPs  grandfather  by  his  will  gave  to  the  plain-  Abilibrooght 
tifF  s  late  mother,  then  the  wife  of  ^omas  Steadman^  ef!en«  of  five 
and  her  heirs,  feveral  houfes  in  Tarmcutbi  in  172 1,  T'^^^n/vx  years,  and  after 
Steadman,  the  plaintiff's  father,  died  inceflatc,  leaving  Etizabeib  ^^'^^^^;^^^^^^^^ 
bis  widow,  and  the  plaintiff  and  EUzabtth  Steadman  his  only  pufcoudvel  to 
children  very  young  ;  the  mother  took  out  adminiftration,  and  i<pt  relcafrsafu^ 
being  fcifed  of  fuch  real  eftatc,  and  poffeffed  as  adminiftratrix  ",;;,''j^  JheV. 
a)fo  of  a  confiderable  perfonal  eftate,  in  1 728,  (he  married  the  and  for  an  ac- 
defendant  fVtlliam  Palling -^^on  the  30th  of  Augufl^  1728,  ar-  <:»'"nt  of  his  fa- 
tides  of  agreement  were  entered  into  between  the  defendant  n^oljj^j"^  eftktes^ 
and  the  plaintiff's  mother,  whereby  Elizabrtb  SUadrHOH  ^^  did  and  to  be  pad 
**  give  and  grant  unto  JVilliam  Palling  during  her  natural  life,  ^^'*  ^"''.'\t? 
**  the  intereft  of  all  her  money,  and  the  rents  of  all  her  eftates,  ^r^ur.ng  rt.taja 
ff  and  this  for  the  maintaining  the  houfe,  and  educating  omv [rum  a ptrfin 
"  children,  until  Thomas  Suadmanztid  Elizabeth  Steadman,  fon  ''^-"'*^'-'^6';A'« 
*^  and  daughter  of  the  above  Elizabeth  Steadman^  mall  come  of  „  ahvays  a  en- 
•*  full  age,  or  be  married,  which  fhall  happen  firft,  t\\^n  iht  c-'f^J^af^'^e to cr.ate 
"  {a\&  Thomas  01  Elizabeth  &M  receive  their  juft  portions  of  J;,^^^>^^^^^^ 
*^  money  or  eftaces  as  is  or  (hall  be  due  to  them  as  lawful  heir  tbotn^nopjr^ 
"  t§  their  father 'j  but  if  it  (hould  fo  happen  that  the  (axe  Eliza-  tUulM- hjifoHthm 
•'  betb  Steadman  Oiould  die  before  the  above  children  come  ^^'J^u^JuTje. 
*'  their  feveral  fortunes,  then  (he  may  difpofe  of  all  her  e&Aits  f<»dam,  tbt  ,ou,t 
^«  and  fortunes  as  the  faid  Elizabeth  (hall  think  proper.  ^vouiduot  dcur. 

*    t*  mine  the  qucjfmn 

*  ai  to  the  unfair' 

At  the  beginning  of  the  articles  Elizabeth  Steadman  agreed  to  «/*  ofth  rdc.yet 
pay  to  fyHliam  Palling  five  hundred  pounds  on  the  day  of  mar-  '*Jif^\^^^P^ 

.'^         ,  •**         ii«  ••  II         1        r  t>as  taken  tbc  uc- 

riageior  her  portion,  **  which  is  to  ren>ain  m  the  hands  of  f^,/„f  a/-//^ /-j. 
**  ff^lliam  Palling  during  his  natural   life,  and  after  his  deceafe^  tberU pcrfoUt 
"if  there  be  no  heirs  lawfully  begotten  by  IPVliam  Pallivg'^'''''''^^' 
^^  upon  the  body  of  Elizabeth  Steadman,  then  the  five  hundred 
^*  pounds  to  return  to  the  faid  Elizabeth,  or  her  heirs,  and  the 
^\  wife  is  to  have  no  claim  to  Palling's  real  eftate. 

The  articles  were  drawn  by  the  defendant,  and  of  his  writ- 
ing, and  the  plaintiff's  mother  took  no  advice  thereon,  nor 
laid  them  before  counfch 

•On.the22d  of  February,  1730,  the  plaintiff^s  grandmother 
made  her  will,  and  gives  to  Elizabeth  Palling  (the  plainiiff^s 
mother)  **  all  her  houfbold  goods,  i^c.  bonds,  mortgages, 
•*"  fecurities  for  money,  and  all  other  her  perfonal  eftate  to  he 
"  fold  and  difpofed  of  by  fuch  parcels,  and  at  fuch  times, 
*^  and  in  fuch  manner,  as  (hs  (hall  think  fit,  and  out  of  the 
••  money  arifmg'by  falc  thereof  to  pay  her  debts,  aid  the  rtfviue 
5*  tbtreof  Jhe  wills,  jhall  be  equally  paidy    and  divided,  to   and 

£  e  4  between 
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'^  between  Thomas  Suadman  and  Elizabeth  Suadman  her  two 
*<  grandchildren,  at  fuch  time  as  they  (hall  feverally  attain 
«*  their  rcfpc&ivc  age  of  21,  orfiomry  if  my  daughter  ihali 
^  think  fit^  and  appoints  her  fole  executrix." 

The  mother  of  the  plaintiff  proved  the  will)  and  ihe  and 
the  defendant  poflefled  the  teftatrix's  perfonal  eftate ;  the  plain- 
cifPs  After  died  inteftate,  and  the  plaintiff  claims  a  moiety  of 
her  perfonal  eftate. 

The  plaintiff  came  of  age  on  the  joth  of  June  1737,  but  no 
inventory  was  ever  exhibited  in  the  ecclefiaftical  court  of  hi> 
father's  perfonal  eftate^  and  no  aocount  thereof  laid  before 
him  by  his  mother,  but  (he  reprefenting  that  his  fliarc  amount- 
ed to  no  ipore  than  540/.  of  his  father's  perfonal  eftate,  and  tQ 
^oA  only  of  his  grandmother's,  he  was  prevailed  on  ten  days 
after  he  came  of  age  to  fign  two  feyeral  releafes  %o  the  defend- 
ant for  the  540/.  and  the  60/, 

Elizatitby  the  plaintiff^s  mother,  had  five  children  by  the 
defendant,  but  they  all  died  under  age  in  her  life-time,  and  in 
1742  (he  died  herfelf. 

The  bill  was  brought  to  fet  afide  the  releafes  as  unduly  gain-? 
ed,  and  for  an  account  of  the  plaintiff^s  father's  and  grandmo- 
ther's perfonal  eftate,  come  to  the  hands  of  the  plaintift^s  late 
mother,  and  that  the  defendant  may  pay  the  plaintiff  his  full 
(hare  thereof,'  and  that  the  500/.  agreed  by  the  articles  to  re- 
t^rii  to  the  plaintiff^s  mother  or  her  heirs,  may  be  fecured  for 
the  plaintiff's  benefit,  and  that  he  may  be  let  into  the  pofi'ef- 
(ion  of  his  mother's  real  eftates. 

The  defendant  infifted,  that  as  he  had  children  by  ElizaUib 
born  alive,  he  is  by  the  curtefy  of  England  intitlcd  for  life  as 
^yell  to  (he  real  eftate  his  wife  was  feifed  of  in  fee  at  the  time  of 
the  marriage,  as  to  the  real  eftate  which  after  her  marriage 
came  to  her,  and  of  which  (he  died  feifed  in  fee. 

He  further  infifted,  that  by  the  articles,  the  reverfionary  in-^ 
tereft  expe£^ant  on  the  defendant's  death  in  the  500/.  vefted  in 
the  defendant's  children,  and  that  he,  as  adminiftrator  and  re- 
prefentative  of  the  |aft  (qrviving  chi{d,  is  intitled  to  the  prin- 
cipal of  the  500/. 

He  infifted  too  both  the  releafes  were  executed  in  the  prc- 
fcnce  of  the  plaintiff^s  own  attorney,  and  that  the  plaintiff  ac- 
quiefced  in  the  account,  and  never  complained  of  it  till  after 
his  mother's  death,  being  above  five  years^^  and  therefore  the 
account  ought  not  now  to  be  opened. 

Mr. 
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Mr,  Attorney  General  for  the  plaintiff  infifted  he  was  im* 
pofcd  upon  by  the  defendant,  and  that  the  two  releafes  were 
unduly  obtained,  and  drawing  him  in  to  execute  them  juft 
after  he  came  of  age,  is  fuch  a  ftrong  ba^gi  of  fraud^  a  court 
of  equity  will  fet  them  aftde* 

'  That  the  articles  were  drawn  by  the  hufband  himfelf,  with* 
out  allowing  the  wife  to  confult  with  any  perfon ;  and  as  he 
hasexprefsly  excluded  her  from  his  real  eftate  ;  it  is  therefore 
natural  to  fuppofe,  flic  intended  to  exclude  him  from  any  part 
of  her  Te2]  eflate ;  and  that  he  cannot  in  pohit  of  law  be  te- 
nant by  the  curtefy,  bccaufe  the  articles  have  given  him  during 
the  coverture  the  eftate  of  the  wife  for  his  life,  and  flie  has 
only  a  remainder,  and  a  hufband  can  only  be  tenant  by  the 
curtefy  of  fuch  eftate  as  the  wife  is  feifed  of  in  pofleffion  at  the 
time  of  the  marriage. 

That  as  to  the  five  hundred  pounds,  as  the  deed  is  drawn 
inaccurately,  by  a  perfon  not  converfant  in  the  law,  the  court 
will  put  fuch  fenfe  upon  it  as  is  moft  agreeable  to  the  inten-> 
tion  ^if  the  parties  ;  and  it  cannot  be  prefumed  they  meant  any 
;hing  more  by  the  words,  or  her  biirsy  than  her  children. 

That  the  plaintiff  is  intitled  to  a  moiety  of  his  fifter^s  fhare 
under  the  grandmother's  will  ;  for  he  infifted  that  it  was  a 
vefled  legacy  in  her  at  the  death  of  the  teflatrix,  and  the  time 
of  payment  was  only  poflponed  to  twenty-one,  and  therefore 
tranfmiflible  to  the  plaiotiff  as  one  of  her  next  of  kiiu 

Mr.  Solicitor  General  for  the  defendant. 

The  releafe  was  given  juft  aft^r  bis  mother's  fecond  mar- 
riage, upon  an  account  fettled  between  the  plaintiff  and  his 
mother,  and  the  defendant  very  prudently  declined  meddling 
with  it,  as  he  knew  nothing  of  her  firft  hufband's  affairs  :  and 
the  plaintiff's  acquiefcjng  all  the  mother's  life- time  for  five 
years  together,  is  fo  flrong  in  the  defendant's  favour,  that  the 
court  will  not  oblige  him  to  open  the  account* 

As  to  the  queflion,  whether  the  defendant,  notwithflanding 
the  articles,  is  intitled  to  be  tenant  by  the  curtefy,  he  faid, 
the  articles  only  intended  to  fecure  the  profits  of  the  wife's 
real  eflate  and  interefl  of  her  perfonal,  (o  qfiaintaii)  the  houfe, 
and  educate  their  phildren,  and  therefore  both  the  real  and  per- 
fonal  were  blended  together  as  one  fund  ;  and  there  is  no  pro* 
vifo  that  the  hufband  fhall  depart  from  his  right,  which  in 
jn>nfequence  of  the  qiarri^ge  he  is  ipli(led  tg  b^  operatioii 
pi  law. 

M 
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As  to  the  6ve  hundred  pounds,  the  contingency  was,  if 
ihire  Jballbe  m  cbildnn  hegatUn ;  but  as  there  were  (everal  children 
who  lived  many  years,  it  .vefted  in  them,  expediant  upon  the 
death  of  the  father,  and  is  fuch  an  intereft  as  was  tranC- 
mifliblc. 

But  if  he  is  not  intitled  as  their  reprefentative,  yet  the  de- 
fendant has  a  juft  claim  to  it  in  his  own  right,  for  with  re- 
gard to  perfonal  eftate  the  word  hiir  me4ins  that  pcrfon  who 
takes  for  want  of  the  wife's  difpofition,  and  that  muff  be  the 
defendant,  for,  as  her  hufband,  he  is  by  the  civil  law  con- 
fidered  as  the  heir,  and  is  the  perfon  likewifc  who  takes  un« 
der  the  ftatute  of  diftributions. 

As  to  the  queftion  upon  the  grandmother's  will,  he  infifted, 
according  to  the  rules  of  the  court,  the  legacies  to  the  plain- 
tiff and  his  After  did  not  veft  till  twenty-one,  for  the  tef- 
tatrix  iodtm  iHu  gives  and  direS^  the  time  of  payment,  for  it 
is  not  by  the  words  an  exprefs  gift  till  twenty-one  to  the  grand- 
children, being  given  in-  the  mean  time,  until  they  come  of 
age,  to  their  mother. 

Lord  Chancellor, 

There  are  feveral  demands  comprifed  in  this  bill. 

Some  relating  to  the-perfonal  eftate  of  the  plaintifPs  father, 
and  feme  of  his  grandmother,  and  fome  to  the  real  eftate  of  his 
mother,  and  likewife  to  what  he  is  intitled  at  the  death  of  the 
defendant;  and  this  arifes  upon  the conftru£tion  of  the  articles, 
which  will  depend  firft  on  the  plaintifPs  equity  to  be  relieved 
againft  the  releafes  given  by  him  at  his  coming  of  age. 

The  cafe  ftands  in  a  good  deal  of  obfcurity  with  regard  to 
the  demand  of  an  account  of  his  father's  perfonal  eftate. 

The  father  died  in  1727,  feven  years  after  the  widow  inter^ 
marries  with  the  defendant  her  fecond  hufl)and,  and  articles 
are  entered  into  at  that  time. 

Nothing  more  was  done  till  the  plaintifFcame  of  age  in  I737f 
when  afew  days  after  releafes  are  executed,  confequently  obtained 
from  him  immediately  upon  his  coming  of  age  \  this  is  always  a 
circumftance  which  gives  the  court  a  fufpicion  of  the  unfairnefs 
of  fuch  releafes,  and  there  is  no  proof  at  all  of  any  account 
fettled  at  the  time,  or  of  any  account  in  writing  laid  befort 
the  plaintiff  of  his  father's  or  grandmother's  eftates  :  but  only 
the  defendant  in  the  fchedule  to  his  anfwer  fays,  it  amounted 
to  a  grofs  fum  in  the  whole  of  540  /•  and  60  A 

« 

At  the  time  of  the  father's  death  he  left  a  widow  and  two 
children  \  why  then  was  not  an  inventory  kept  by  the  mother 

his 
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hii  executrix  ?-  for  it  is  a  great  imputation  on  executors  or  aif* 
miDillrators  t)iat  no  inventory,  is  kept,  or  account  delivered 
in  to  children  wlien  they  come  of  ag):. 

• 
It  is  tru^,  with  rcfp^'d  to  the  defendant,  there  is  no  parti- 
cular impoii  i'>a  or  friuci  :harged  through  his  means,  for  ho 
did  not  ii)iefjf«re  atall*,  but  I'^ft  *it  to  the  plaintifPs  mother  to. 
fettle  accoiinfs  with  him,   and 'the  plaintiff  befides  acquicfced, . 
tot  /ive  ye^rf  ^^^cr  the  rekafes,  "and*  until  after  his'  mother's 
deat'v  ^v'irl^pi^i  ever  makuig  any  objections  to  the  fairnefs  of 
th.^  rram\6tiiunv  w^ich  ^ iBfords  a  prefumption  that  the  plaintiff 

did  iiut  ihink  himfelf  cggrieved. 

•        ■  •     ■ 

"Rut  it  appears'dnubiful,  whether  the  plaintiff  had  any  al- 
lowance for  what  he  was  intitled  to,  on  the  (bare  of  his  flfter 
VLii'izT  cht  grandmother's  will* 

•        

T»ic  larter  words  relied  on  ifi  the  releafe,  to  (hew  the  plaintiff 

.intended  to  diicharge  the  demand  he  had  in  right  of  hisfifter, 

aru  '**'.  general  to  be  applied  to  tlii$*particular  deman;!  of  the 

]f'    i.iifF,  ;''nd   the  releafe  muft  be  confined  fecundumfubji£lam 

mutt  tanty  and  ought  not  to  be  extended  further. 

What  I  am  inclined  to  do,  is  to  dire£t  the  Mafter  to  take 
an  acco'int  of  (uch* parts  of  the  perfonal  eftate  of  the  plain- 
trfPs  falh'  r,  as  the  wife  w^s  poiTeiled   of  at  the  time  of  her  n 

intermarriage  with  fVilliiim  Palti»g*on\yy  for  it  would  be  too 
hard  to  extend  it  as  far  back  as  to  the  death  of  the  firft  huf- 
banr^ ;  and  think  it  right  there  (hould  be  this  inquiry  before  I 
iet  aiid^  tf:^  releafesj  for  though  there  are  circumf^ances  that  in« 
duce  futpicion,  yetare  not  at  all  fatisfadiory  to  (hew  there  was 
9py  fraud  in  the  defendant. 

The  next  queftion  is  as  to  the  grandmother's  eftate,  and 
alfo  in  regard  to  the  plaintiff's  (hare  as  the  reprefentative  of 
bis  flfter. 

This  is  a  very  doubtful  point. 

t  _ 

The  rule  and  diftindion  is,  that  if  a  legacy  be  devifed  ^^if  aie-gcy  ^ 
one  generally,  to  be  paid  or  payable  at  the  age  of  twenty-one,  devifed  generally 
or  any  other  age,  and  the  legatee  die' before  that  age,  yet  this  to  be  paid  at  21, 
is  fuch  an  intereft  vcftcd  in  the  legatee,  that  the  executor  or  Seforef*y^it  u 
^miniftrator  may  fue  for  and  recover  it ;  for  it  is  dtbitum  in  fuch  avefted 
prafiniij  though  folvindum  in  futurcy  the  time  being  annext  to*^*J*^  'JUtdie 
the  payment,  and  not  tp  the  legacy  itfelf,'  ««uTor  ma,  fue 

for  it>  aod  reco- 
f^  it»  for  it  ia  d^itum  infrafu^i,  thovghj^^a^  in/tttirr»t 

But  if  a  legacy  be  devifed  to  a  perfon  at  twenty-one,*  or  if  if « legacy  be  de- 
or  when  he  (hall  attain  the  age  of  twenty-one,  and  the  legatee  l^^^h^^^lie'^t'' 
dies  before  that  age,  the  legacy  is  lap(iuU  taina  %if  and  he 

_    diet  bcfore«  it  11 
ItUt^ 


and  tm^aut" 
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It  hat  been  truly  faid  by  the  defendant's  counfel,  that  there 
is  no  bequeft  made  to  the  grandchildren,  bu^  what  is  con- 
tained in  the  diredion  of  payment. 

The  reftauc  di-  *'  The  refidue  thereof  I  will  (hall  be  equally  paid  and  di« 
yeaed  to  be  paid  «  vided  to  and  between  my  two  grandchildren  at  fuch  time  as 
2r"wo**%'IS-  "  they  ihallfcverally  attain  their  rcfpcaivc  age  of  tt^cnty-one, 
childreS,  at  fuck  "  orfioner^  if  mj  daugkir  Jball  think  fit. 

time  as,  they 

«7o"L*i«!"ir     I^  it  had  retted  upon  the  words,  at  fuch  timi  ai  tbtyJhaUfi^  ' 
hii  daushier     verallf  attain  tWifUj-oniy   I  ihould  have  been  ef  opintoa  for 
chinlu  fit  s  the  ^f^^  defendant  that  the  legacies  did  not  veft  till  then,  and  that 
?r.  miLtitT* it  would  have  been  the  fame  thing  as  if  the  teftator  had  faid, 
vdUd  H^cj^^     I  give  it  them  at  the  age  oi  twcpty-one. 

But  what  is  the  meaning  of  the  teftatrix's  faying  or  foontr^  if 
mjf  daughtir fliall  think fit^  not  to  hinder  the  legacies  from  veft-  •' 
ing  ;  but  (he  conddered  her  daughter  as  the  natural  guardian 
of  her  children,  and  left  i^  to  the  mother's '  difcretioa  to  ac- 
celerate it,  if  (he  thought  proper. 

And  as  the  teftatrix,  by  the  whole  tenor  of  her  "will,  has  left 
the  mother  a  truftee  only  for  the  children^  without  giving  her 
any  power  over  the  capital  of  the  legacies,  I  am  of  opinion 
the  legacy  vcfled  in  the  fitter  of  the  plaintiff*  at  the  death  of 
the  teftatrix,  and  tranfmiflible  to  him. 

As  to  the  point  of  ttnant  by  the  curtefy^  all  the  arguments  of 
the  hutt)and'sttandingfeifed  for  the  ufe  of  the. wife  under  tho 
agreement  previous  to  the  marriage,  mutt  be  laid  out  of  the 
cafe,  becaufe  it  is  merely  executory,  and  an  agreement  to  be 
carried  by  this  court  into  execution. 

**  Elizabeth  Steadman  doth  give  and  grant  unto  ffilliam  Pal^ 
**  //»^,  during  her  natural  life,  the  intereft  of  all  her  money, 
<<  and  the  rents  of  all  her  eftates,  and  this  for  the  maintaining 
*<  the  houfe  and  educating  our  children  until  Thomai  Stead* 
*^  man  and  Elizabeth  Steadman^  fon  and  daughter  of  the  above 
<^  Elizabeth  Steadman^  fhall  come  of  full  age,  or  be  married. 

The  fcope  and  intent  of  the  articles  was  only  to  regulate 
the  whole  eftate  of  the  wife,  in  right  of  her  firft  hufband,  as 
well  the  produce  of  the  perfonal  as  rents  of  the  real,  for  the 
maintenance  of  the  houfe  and  education  of  their  children,  and 
the  words  (hew  it  intended  to  comprife  the  (hare  of  the  wife*s 
children  likewife  till  they  arrived  at  twenty-one,  but  the 
eftate  given  to  the  wife  was  to  determine  upon  their  coming 
of  age. 

In  (hort  this  is  nothing  more  than  a  contraA,  in  what  man- 
ner the  feveral  funds  Iboi^ld  be  applied  ef  which  their  eftates 
I  confiftcd,  i 
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confided,  and  was  never  intended  to  abridge  the  huiband^a 
rights  by  law ;  and  therefore  I  am  of  opinion  the  defendant 
William  Palling  is  intitled  to  be  tenant  by  the  curtefy  of  the 
eftate  his  wife  was  feifed  of  at  the  time  of  the  marriage,  and 
liicewife  of  the  real  eftate  which  came  to  her  after  the  mar- 
riage. 

As  to  the  500  /.  Elizabeth  Suaiman  by  the  articles  agreed 
to  pay  to  William  Palling^  (vide  the  words  before.) 

The  firft  queftion  (in  order  to  determine  the  meaning)  is, 
what  the  parties  underftood  by  the  word  heirs. 

• 

Moft  certainly,  they  intended  children  by  it  throughout  the 
whole  articles,  for  in  a  former  part  of  the  articles,  the  words 
as  lawfnl  heir  to  their  father  are  ufed  in  this  fenfe. 

^*  And  after  his  deceafe^  if  there  be  no  heirs  lawfully  begot* 
*'  ten  by  William  Palling  upon  the  body  of  Elizabeth  Steadman^ 
^^  then  the  500  /.  to  return  to  the  faid  Elizabeth  or  her  heirs.** 

What  are  thefe  heirs  of  the  body  ?  Children ;  and  it  would 
make  it  all  void,  if  I  was  to  eonftrue  it  according  to  the  legal 
fenfe,  for  that  would  be  heirs  in  infinitum. 

The  meaning  of  the  words,  after  his  deceafe  if  there  be  no 
heirs  lawfully  begotten^  fs^r.  is,  if  there  be  no  children  in  be- 
ing and  exifting  of  their  two  bodies  at  the  time  of  the  death 
of  William  Palling^  then  the  500  /•  to  revert  to  the  faid  Eliza'- 
beth  or  her  heirs. 

But  the  defendant's  counfel  fay,  the  words  to  Elizabeth  or 
her  heirs  mean,  it  (hould  go  to  Elizabeth^  if  living  at  the  huf- 
band's  death,  but  if  dead  in  his  life-time,  to  the  hufband 
himfelf,  he  being  intitled  to  the  wife's  effeds. 

But  I  am  of  opinion  they  ufe  the  words,  or  her  heirs,  in 
the  fame  fenfe  as  when  before,  they  mention  them  as  heirs  to 
the  father,  and  mean  children  throughout  the  agreement. 

Lord  Chancellor  made  the  following  order:  "Firft,  That 
the  plainiiff's  bill,  fo  far  as  it  feeks  to  exclude  the  defend- 
ant from  being  tenant  by  the  curtefy  of  his  late  wife's  real 
eftate,  and  likewife  fo  far  as  it  feeks  any  account  of  th» 
dcfcnd^mt's  late  wife's  clothes,  which  flie  had  at  the  time 
of  her  death,  be  difmiflcd  :  >d^W  declared,  that  the  plaintiff 
.s  intitled  tea  moiety  of  his  fifter's  fliarc  of  the  perfonal 
c(brc  of  the  piaintift's  grandmother,  after  the  death  of  his 
l.itcr  ;  anc:  it  appearing  that  the  fliarc  amounted  to  60/. 
his  Lordlliip  ordered    that   the    defendant   do  pay  to  the 

**  plaintiiF 
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• 

**  plaintiff  30/.  as  his  moiety  thereof :  JrJ^  ?.s  to  tlie  relief 
<<  fought  by  the  plaintiiPs  bill,  to  fee  afiae  tut  releafe  exe- 
*^  cuced  by  him  to  the  defendant,  and  his  It.^e  ^'h^  adml- 
*^  hiftratrix  of  the  plaintiiPs  father,  cf  h'>  £ha*<  ^ji  1  iiiterefl 
**  in  his  father's  perfonal  cftatc,  ciihcr  in  his*  fw^-k  right, 
*(  or  in  right  of  his  fifter ;  His  Lvrdjhip  orslwt\  that  it  be 
*^  referred  CO  a  Mailer,  to  inquire  ahu  ^ake  a**  a  counr  of 
*<  what  perfonal  eilate  and  efTcds  the  paiorilFs  mother  was  ^ 
•'  poiTeiTed  of  at  the  time  of  hfcr  inicrmaruij^e  with  'tho 
^'  defendant,  and  the  amount  thereof  at  thiir  iirnt/  And' bis 
**  Lcrdjhip  declares,  th^it  what  fliall  appear  (ht-  iVMs  :  ;;o^eir-» 
^*  ed  of,  is  CO  be  confidercd  as  thp  produce  of  the  perfonal 
*<  eftate  of  the  plainiiflPs  late  father,  and  ordered  that  the 
**  Mafter  do  ftate  what  was  the  irilue  of  the  plaintiiPs  (hart , 
**  thereof,  to  which  be  was.intitled  either  in  his  own  rights 
*^  or  as  one  of  the  next  of  kin  to  his  iiiler.  And  declared, 
**  that  according  to  the  true  intent  and  meaning  of  the  itiar« 
<<  riage-agreement  between  the  defendant  and  hi!^  late  Wiffc^ 
<<  he  is  intitled  to  the  intercil  of  500/.  therein  nlentionM 
*<  as  his  late  wife's  portion,  or  fo  much  ^hereof  as  her  (hare 
<^  of  her  late  hu(band*s  perfonal  eftate  amounted  to  during 
*<  his  life,  and  that  after  his  deceafe,  the  priilcipal  thereof 
<*  belonged  to  the  plaintiiF;  ^wi  ordered  that  the  Maimer  ftatb 
**  how  much  the  defendant's  late  wife's  ihare  of  her  former 
*<  huibarid's  perfonal  eilate  amounted  to  at  the  time  of  the 
*<  intermarriage  between  her  and  the  defendant.  And  referr* 
*<  ed  the  confideration  of  the  relief  fought  by  the  bill  for 
^<  fetting  afide  the  faid  releafe,  till  after  the  Mafter's  report." 

Cafe  151.  Inchdsn  and  ethers  verfus  Northc9tiy  March  a,  I746. 

If  a  fath«#  mar-  OlR  Henry  Northcote^  in  1732,  intermarried  with  the  de- 
lltVout^S'-  "^  fcndant,  the  only  child  of  Mr.  Stafford-,  at  the  time  of 
ing  a  fettlement,  the  marriage  both  were  under  age,  and  therefore  no  jointure 
though  it  may   or  fettlemcnt  were  made  by   the  hulLand,  nor  had  he  any 

*eMhe\o*Jrt  can  P^*"^*^"  ^*^^  ^^^  w'f^>  nor  any  articles  entered  iulo,  but  ihe 
gifc  no  re:i«f,  for  was  then  intitled,  under  a  fettlement  made  by  her  father  on 
it  13  eftabiifhcd   j^jj  marriage,  to  5000/.  to  be  raifed  after  his  death,  by  vir- 

now,  that  a  huf-  -  *''--'  n    %    •  n  •_  r  C'- 

band  may  difpofc  ^Ue  of  a  term   of  500  years,  veftcd  in    truitees,  whereof  oir 

9f  ^wwt't  term,  ff^iUiam  Drate  was  the  furvivor,  out  of  part  of  her  father's 
or  the  tiuft  of  gjj^j     ^.jji^j  ^j^g  Stafford  eftate,    and   the  defendant,  Mrs. 

Aer   term,  ana     _«      _•'  ,^         ^         ,         ,    '  _^  tii-r 

prevent  anything  iV47r/^^0/#,  was  alio  tenant  m  tail,  expectant  on  the  death  of 
furriTing  to  the  her  father,  in  lands  whereof  her  grandfather,  by  the  mo* 
^•*  ther's  fide,  died  feifed,  called  the  Kelland  ejlate. 

Mr.  5/j^ri  being  feifed  of  the  Stafford  eftate,  fubjeA  td 
the  term  for  raifmg  5000/.  mortgaged  part  of  it  to  ThotMis 
Troyte  and  others  for  loco  years,  for  fecuring  4000/.  in  truft 
for  Sir  Thomas  Acklandy  then  an  infant,  and  charged  it  after- 
wards with  the  further  fum  of  i^ooL  making  together  5300/* 

2  and 
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and  before  he  paid  any  part  of  the  principal  funi  he  died, 
but  by  will  devi fed  this  ellate  upon  truft  to  be  fold,  for  pay- 
ment of  debts  and  legacies,  and  as  to  what  rednained  unfold^ 
in  truft  for  his  daughter  in  tail,  with  remainders  over. 

Mr.  Staff^rd^  at  his  death,  was  indebted  in  the  fum  of 
9000/.  by  bond  and  other  wife,  over  and  above  the  5300/* 
fecured  by  mortgage,  which,  with  the  5000  /•  charged  on  the 
Stafford  eftate  for  the  defendant's  portion,  exceeded  the  value 
of  that  eftite;  whereupon  the  truftees  under  his  will  declin- 
ing to  aS,  the  defendant.  Sir  Hinry  Northcotij  at  her  requeft, 
(being  defirous  all  her  father's  debts  and  legacies  ihould  be 
falisfied)  did  agree  to  fubjed  the  Kelhnd  eftate,  together  with 
the  Stafford  eftate,  to  the  payment  thereof,  and  thereupon, 
by  indenture  of  bargain  and  fale,  dated  the  29th  of  Siptember^ 
1734,  and  by  fine  levied  by  Sir  Henry  NortbcoU  and  the  de- 
fendant of  the  Ketland  eftate,  both  eftates  were,  by  the  truftees 
in  Mr.  Stafford^  will,  and  by  Sir  Henry  Nortbcftey  the  defend- 
ant, conveyed  to  Sir  Henry  Nortbcoiif  Fronds  Kirkham^  and 
the  plaintiff,  and  their  heirs,  on  truft  by  the  profits  or  fale  of 
both  eflates,  or  any  part  thereof,  to  raife  money  fufficient  to 
pay  off  the  incumbrances  on  the  Stafford  eftate,  and  all  other 
debts  and  legacies  of  Mr.  Stafford. 

r 

In  purfuance  of  the  truft^  with  money  arifing  by  profits  of 
the  Kelland  efiate^  and  by  mortgage  of  part,  and  fale  of  feve- 
ral  parts  of  this  eftate,  and  of  a  fmall  part  .of  the  Stafford 
eftate,  and  by  money  advanced  by  Sir  Henry  Nonhcote^  the 
truflees  paid  off  300  /.  part  of  the  mortgage  of  5300  /.  and 
all  the  other  debts  and  legacies  of  Mr.  Stafford^  except  the 
5000/1  remainder  of  the  mortgage- money,  and  except  a  bond 
debt  of  1050  /.  to  Sir  Henry  Northcote. 

And  for  the  better  fecuring  the  5000  /•  refidue  of  the  prin- 
cipal and  intereft  on  the  mortgage,  by  indentiire  dated  the 
16th  of  Jum^  17359  ff^tHiam  Kirkham^  reprefentative  of  thet 
Ibrviving  truftee  of  the  500  years  term,  by  the  direfiion  of 
Sir  Henry  Northcote^  together  with  the  plaintiff,  i^c.  affigned 
the  truft  term  to  Thomas  Troyto  and  others,  fubjeA  to  redemp- 
tion on  payment  of  the  5000  /.  and  intereft,  and  Sir  Henry 
Northcote  did  thereby  extinguifii  the  50OD  /•  ponion  ^  iand 
Trayteznd  the  other  mortgagees  did  affign  the  mortgage  term 
on  part  of  the  mortgaged  premiffes  freed  from  fuch  mortgage^ 
upon  truft  for  Sir  Henry  Northcote^  the  plaintiff  Incledon^  and 
others,  and  their  heirs,  upon  truft,  as  by  the  will  of  Mr. 
Stafford^  and  by  the  fame  deed.  Sir  Henry  Northeoto^  the  plain- 
fift,  k^c.  did,  in  lieu  thei;fof,  demife  the  other  par^to  Troyti 
and  others  the  mortgagees  for  Ax  hundred  yeafj^,  fubjed  to 
redemption,    with    the   other   lands  comprifed  in   the  50a 

yean 
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years  term,  fo  affigned  to  Troyte^  i^c.  on  payment  of  the  5000  A 
mortgage  money,  and  incereft. 

Afterwards,  by  a  common  recovery^  in  which  Sir  Henrf 
Nortbcote  and  his  wife,  the  defendant,  were  vouchees,  and 
by  indenture  of  leafe  and  releafe,  dated  the  29th  and  30th  of 
Jpril^  1740,  executed  by  them,  and  the  furviving  trufte^s ; 
fuch  part  of  the  Stafford  tttzvt  as  remained  unfold  was  fettled 
as  to  a  rent  of  40^.  per  ann.  to  Sir  Henry  Northcote  and  hit 
heirs  ;  and  as  to  the  reft  of  the  eftate  of  the  value  of  19,000/4 
to  the  ufe  of  two  truftees  for  300  years,  in  truft  fol-  raifing 
1000/.  by  mortgage  or  fale,  for  reimburfing  Sir /fr;iry  A^#r/A^ 
£oti  the  money  he  advanced  in  payment  of  the  debts  and 
legacies  of  Mr.  Stafford^  and  fubjed  to  the  term  to  the  ufe  of 
Sir  Henry  Northcote  for  life,  to  the  defendant  for  life,  remain^- 
der  to  their  fons  in  tail,  remainder  to  their  daughters  in  €ail| 
remainder  to  the  furvivor  of  them  in  fee. 

And  fuch  part  of  the  KiHand  eftate  as  remained  unfoldi 
and  which  was  of  the  value  of  12,000/.  was,-  by  leafe  and 
releafe,  dated  the  29th  and  30th  of  July^  1740,  conveyed  fub- 
]tGt  to  a  mortgage  for  fecuring  jcoo/.  to  the  ufe  of  the  fame 
truftees^  in  truft  for  Sir  Henry  Northcote  and  his  heirs. 

That  afterwards,  by  leafe  and  releafe,  dated  the  20th  and 
21ft  of  Aprily  1743,  the  eftate  fo  in  mortgage  for  1000  A 
was,  by  the  mortgagees  and  Sir  Henry  Northcote^  conveyed  to 
the  ufe  of  Robert  Helyar^  £fq;  and  his  heirs,  by  mortgage 
for  200o/.  which  was  borrowed  by  Sir  Henry  Northcote^  in 
order  to  difcharge  the  looo/.  then  due  on  the  mortgage,  and 
the  refidue  of  the  200o/.  was  to  fupply  feme  particular  oc*. 
cafions  of  Sir  Htnry^  and  by  him  applied  accordingly,  except 
only  400/.  thereof  which  remained  with  Sir  Henry  in  his 
houfe,  or  feat  at  Pynes^  at  the  time  of  his  death. 

Sir  Henry  Northcote  having,  by  the  deed  of  the  16th  of  ^unii 
1735,  extinguiflied  the  5000/.  for  his  lady's  portion,  and 
being  feifed  of  fuch  part  of  the  KcUand  eftate  as  remained 
unfold,  for  payment  of  debts  of  Mr.  Stafford^  and  being  Inti*^ 
tied  to  lOoo/.  to  be  raifed  by  the  term  of  300  years,  out  of 
the  Stafford  eftate ;  and  being  feifed  of  fevcral  manors  and 
lands  in  Devonjhire^  the  inheritance  of  his  anceftors,  of  the 
value  of  ao^ooo/.  did  make  his  will,  and  a  codicil  dated  tha 
t^^z  day^  as  follows : 

**  I  give  all  my  eftate,  real  and  perfonal,  unto  Robert  Incle^ 
**  don^  and  others,  their  heirs,  executors,  l^c,  in  truft  as  (o  f<l 
**  much  «f  my  perfonal  eftate  as  fhall  be  and  remain  on  my 

**  feat 


in  the  Tioic  of  Lord  Chtnoellor  Hardwxcki*  433 

^*  Aat  at  Pyms  at  1117  death,  that  they  ihall  fuSer  my  wife  to 
**  ufe  and  enjoy  the  faone  for  fo  nuny  jrears  as  (he  (ball  live  ; 
.^^  and  as  to  my  real  eftate,  and  alfo  the  reft  of  my  perfonal 
^^  eftate,  I  devife  it  in  truft  for  payment  of  all  my  debts,  and 
^^  fubjed  thereunto  for  raifing  five  thoufand  pounds  for  fuch 
**  child  or  children  of  my  body  ifTuing  as  ihall  attain  twenty- 
**  one,  to  be  paid  to  fuch  child  or  children,  if  but  one,  but 
^*  if  more  than  one,  equally  to  be  divided  between  them$ 
**  then,  as  to  my  real  eftate,  the  fame  (hall  remain  to  the  ufe 
^  of  the  firft  and  every  other  fon  and  fons  of  my  body,  and 
**  the  heirs  of  the  body  of  fuch  fon  and  fons,  ahd  in  default 
**  of  fuch  iflue,  then  to  the  ufe  of  the  daughter  and  daughters ; 
*^  and  in  default  of  fuch  iflue,  then  to  the  ufe  of  my  wife  for 
^*  her  life,  and  appointed  hcUdon  and  other  executors. 


» 


-   J  €$didl  U  he  OMMiXid  t§  mj  will. 

**  //Ml,  My  will  is,  that  the  truftees  within  named  do  fell 
*^  the  Kilknd  eftate,  and  apply  the  money  arifing  from  fuch 
'*  fale  to  the  difcharge  of  the  mortgage  r?ue  thereoii  to  Rokirt 
^'  Hilyary  and  after  that  is  fatisfied,  to  apply  fuch  other  money 
*^  arifing  from  it,  to  the  difcharge  of  the  mortgage,  to  Sir 
^^  Thomas  jfciiand's  truftees  on  the  Stafford e&^iiCy  to  the  intent 
^  that  the  Stafford  eftate  may  be  free  and  clear  to  my  dear  wife, 
**  and  after  the  two  mortgages  are  fully  paid,  my  wife  fliall  be 
**  intitled  to  receive  the  rents  of  the  overplus  of  the  KolLind 
^  eftate  during  her  life,  and  after  her  death,  to  go  in  ftrid 
**  fettlement  in  the  manner  I  have  fettled  my  lands  in  the 
«  body  of  my  will." 

Sir  Hifiry  Nortbcote^  at  his  death,  had  iflue  living  Stafford^ 
sow  Sir  Stafford  Northcoti^  bis  eideft  fm^  an  infant^  and  the 
plaintiiFs  Bridgst^  Maria  Northcote,  Henry^  Hugh  and  Charles 
Nonhcote^  and  was  at  his  death  poCTefled  of  a  confiderable  per- 
fonal eftate,  confifting,  among  the  reft,  of  chattel,  corn,  houf* 
hold  goods  and  plate,  at  his  feat  called  Pynes  (which  was  part  of 
the  Stafford t&aLte)y  of  the  value  of  about  twelve  hundred  pounds, 
over  and  above  the  dreffing  plate  and  jewels  ufed  by  Lady 
N^rtheote  in  his  life-time,  and  alfo  over  and  above  four  hundred 
pounds  in  cafti  remaining  at  Pynes. 

The  defendant  Lady  Northcote  infifts,  that  (by  virtue  of  the 
claufe  in  the  will  of  Sir  Henry  Northcote\  whereby  the  truftees 
are  to  permit  her  to  ufe  and  enjoy,  for  her  life,  fo  much  of  his 
perfonal  eftate  as  fliould  remain  at  Pynes  at  his  death)  (he  is 
intitled  to  the  ufe  not  only  of  the  goods  and  plate  then  in  Sir 
Henry  Northcote^s  dwelling  houfe  at  Pynes^  but  alfo  to  the  ufe 
of  the  four  hundred  pounds  remaining  in  the  houfe,  and  of  all 
the  cattle,  fheep,  hnrfes,  corn,  grain,  and  live  and  dead  ftockf 
upon  the  farm  of  Pynes. 

Vol.  III.  Ff  And 
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And  that  {he  is  intitled,  to  her  own  uk^  ahfolutely,  to  maof 
pieces  of  plate,  rings,  diamonds,  istc.  as  her  paraphernalia. 

And  alfo  iniifts,  (he  is  intitled  to  her  dower  of  the  Nfrtbeate 
eftate. 

It  was  infifted  on  behalf  of  Sir  Stafford  NortbeoU^  the  fon  of 
the  teftator  Sir  Hmrj^  that  the  defendant.  Lady  Nortbctie^  is 
not  intitled  to  the  ufe  of  the  four  hundred  pounds,  or  any  of 
the  dead  or  live  ftock  on  the  farm  at  Pyms^  nor  of  any  goods* 
plate  or  perfonal  eftate  at  Pynes,  other  than  what  was  in  the 
dwelling-houfe,  or  feat  there. 

And  that  the  plate  and  jewels,  claimed  as  parapbernaSap 
ought  to  be  applied  for  the  payment  of  the  debts  of  Sir  Hmrf 
Ncrtbcotip  in  eafe  of  his  real  eftate. 

And  infifted  likewife,  that  Lady  NortbeoU  having,  fiaCe  the 
death  of  Sir  H/nry  Northctte^  entered  upon  the  Staffmrd  and 
KiUand  eftates,  and  b-ccome  feifed  thereof  for  life,  by  virtue  of 
the  feveral  conveyances,  will  and  codicil,  is  thereby  debarred 
from  all  right  of  dower  of  the  Northcrti  eftate. 

And  alfo  infifts,  that  one  fifth  part  of  the  five  tkoufand 
pounds,  direded  by  the  will  of  Sir  Henry  Norfbepie^  to  be  raified 
for  fuch  child  or  children  of  his  body  as  (hould  attain  the  age 
of  twenty-one,  doth  belong  to  him  in  cafe  be  attains  twenty- 
dne,  and  that,  in  the  mean  time,  his  brothers  and  fifier  are  not 
intitled  to  any  inteieft  for  the  five  thoufand  pounds,  or  anj 
allowance  out  of'  the  profits  of  the  eftate  charged  therewith, 
for  maintenance  and  education. 

That  in  regard  of  thefe  differences  and  doubts,  the  truftecft 
in  Sir  Henry  Nertkcote's  will,  cannot  fafely  execute  the  trufta 
without  the  dire£tion  of  the  court,  and  therefore,  that  an  ac- 
count may  be  taken  of  the  perfonal  eftate  devifed  to  the  truftees» 
and  applied  towards  the  debts  of  Sir  Henry  Nortbcete  i  and  that 
the  claim  of  dower  by  Lady  Nortbcote  out  of  the  NortbcoU  d&AVi% 
and  the  other  difpures  may  be  determined  by  the  court,  and 
that  the  plaintiffs,  the  younger  children  of  Sir  Henry  Noribiite^ 
may  have  a  rcafonable  allowance  for  their  maintenance  and 
education,  till  their  portions  fhall  become  payable,  was  the 
end  of  the  bill. 

Lady  Nerthcotey  by  her  anfwer,  makes  another  point,  that 
as  (he  has  furvived  Sir  Henry  Nortbcote^  the  rcfidue  of  the  terna 
of  five  hundred  years,  for  raifing  the  defendant's  portion,  fliall 
biB  deemed  to  be  a  fecurity  for  one  fourth  part  only  of  the  mort* 
p^ge  money,  and  to  fink  no  more  than  one  fourth  part  of  the 
defendant's  portion  of  five  thoufand  pounds,  but  that  upon 
payment  of  the  five  thoufan  J  pounds  to  Twyte  and  others,  by 

(ale 
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fale  of  part  of  the  KillanJ  cR2itc^  or  part  of  the  Stafford  ^^zlty 
^  the  refidue  of  the  term  of  five  hundred  years  (hall  be  a  fecurity 
for  raifing  the  remaining  three  parts  of  the  defendant's  portion ; 
and  the  rather,  for  that  Sir  Henry  Nortbcote^  by  his  will  and 
codicil,  hath  dire<fled  the  mortgage  of  five  thoufand  pounds  on 
the  Stafford  eftate,  to  be  difcharged  by  LAc  of  part  of  the 
KelUnd  eftate,  to  the  intent  that  the  Stafford  eftate  might  be 
free  and  clear  to  the  defendant. 

Lord  Chancellor  took  a  week's  time  to  confider  of  the  cafe, 
sind  this  day  gave  judgment.  * 

One  queftion  is,  as  Lady  Nortbcote  has  furvived  Sir  Henry 
tJorthcoie^  whether  the  five  thoufand  pounds  has  furvived  to  her 
as  a  choje  in  a£fion^  or  whether  it  (hall  be  confidered  as  part  of 
her  hufband's  perfonal  eftate. 

And,  I  am  of  opinion,  it  ought  to  be  taken  to  be  part  of 
bis  perfonal  eftate. 

The  great  objection  is  this,  that  no  fettlement  was  made 
upon  her,  either  oii  the  marriage,  or  fince,  and  (he  has  gained 
nothing  out  of  Sir  Henry  Northcote'%  family,  and  thereforejt  is 
bard  this  ihould  be  taken  from  her. 

To  be  fure,  it  is  a  matter  of  hardOiip,  but  if  her  father  mar- 
ried her  without  requiring  a  fettlement,  the  court  can  give  no 
relief,  and  ihe  might  marry  too  in  expedation  of  dower. 

But  I  rely  upon  the  afts  which  have  been  done  by  Sir  Henry 
Northcote  and  his  Lady,  and  whether  there  has  been  a  fufficient 
difpofition  of  the  five  hundred  years  term  by  Sir  Henry  North" 

€9ti. 

Nothing  is  clearer,  fince  Sir  Edward  Turner* s  cafe,  i  Ftrn.  7. 
and  Pitt  verfus  Hunt^  1  Vern,  18.  that  a  hulband  may  difpofc 
of  the  wife's  term,  or  the  truft  of  her  term,  and  prevent  any 
thing  furviving  to  the  wife. 

The  Stafford  eftate  coming  to  Sir  Henry  Northcote  in  the  life- 
time of  Lady  Northcote^  fubjeA  to  the  mortgage  made  by  Mr. 
Stafford  for  five  thoufand  pounds,  he  had  a  right,  in  any  iliape^ 
to  make  it  his  own,  and  has  a(figned  over  this  five  hundred 
years  term,  and  fo  have  the  truftees,  by  his  diredlicn,  as  a 
further  fccuiity  for  the  very  fum. 

It  has  been  objefted,  that  if  a  huftand  raifes  money  on  the 
wife's  freehold,  and  covenants  to  pay  it,  that  bis  aflets  muft 
be  liable  to  exonerate  the  wife's  eftate. 

F  f  a  That 
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Wh^TM  baftaii^  That  IS  the  rule,  but  in  what  cafe  ?  Why,  where  he  cannot 
if  but  tenant  by  ^ff^Gt  the  wife^s  eftatc  without  her  joining,  as  where  he  is  but; 
his  on^/i^Tn-  tenant  by  the  curtcfy,  or  has  only  an  intereft  in  it  for  her  life  j 
trreft  for  life  in  but  here  it  was  his  ownj;  and  he  covild  at  any  ^Ime,  during  bli 

that  edite  without  bcr  Joiain|. 

A  wife  having  But  it  does  not  reft  here ;  for  the  deed  in  which  Sir  Hinrf 
u^i'nhtr*  Ncrthcoti SLt\d  Lady  NortbcoU  haVe  joined,  has  put  this  queftioii 
toiniog  with  her  quice  out  of  all  doubt,  for  they  have  fuffered  a  common  re- 
huftand  in  a  covery,  and  declared  the  ufes  of  it,  and  that  they  intended  to 
^rc<IilSnn  «"akc  a  new  fettlement  of  this  Sw/irrf eftatc ;  and  Lady  Norib^ 
hy  voucher,  in  coti  having  the  truft  of  the  term  in  her,  and  coming  in  by 
^a^Vl^^^lnT  ^^^^^^^  ^^  coDxes  in  in  privity  of  all  her  interefts  both  legal 
tqwiub?* alS  is  a^nd  equitable,  and  therefore  has  barred  herfelf  of  any  fort  of 
therefore  barred  claim  whatfocver,  and  ponfequently  has  ^o  rkht  to  the  fiyc 

uZ^r   tho"f»nd  pounds. 

The  next  queftion  is,  as  to  the  defendant's  c\ziv!^  of  dowei? 
out  of  the  real  eflate  of  Sir  //iniry  Nortbcoti*?  She  infifts  (he 
has  done  nothing  to  bar  her,  of  her  dower  in  the  ^ftate  Sir 
Hiury  N§rthcct0  left  at  the  time  of  bis  death. 

Though  the  huf.  I -am  of  opinion,  fhe  is  intitled  to  dower  ;  for  it  would  b< 
hand  cy  hit  will  very  hard  if  no  fettlement  was  made  on  her  marriage,  and  fhe 
fbTU^^'elftiiu  i*  *»*"ed  too  of  her  five  thoufand  pounds,  that  (he  fliould  alfo 
In  reoiaiotier  lofe  her  dower  :  All  he  has  glyen  by  his  will  to  the  defendant, 
from  which  (he  Lady  NorthcoUy  is  afpecific  legacy  of  perfonal  eiiate  at  his  feat 
2*we^*yeVon  *^  Pjnes^  and  a  remainder  to  her  for  life  in  his  real  eftate,  in 
til  tbe'circum«    default  of  iflue  ipale,  and  female,  by  himfelf, 

itance  of  h«r 

t w\o  hi*  dlwer  ^^^y  ^ortbcoti  infifts,  not  only  on  her  dower,  but  on  the 
•at  of  it  not-  benefit  of  fuch  legacies  likewife  as  are  devifcd  to  her  by  the 
withftandipg*      vvill. 

It  has  been  objefied,  by  the  counfcl  ftjr  Sir  Sta^rd  fJortb" 
eoti^  that  the  devifes  by  the  will  do,  in  fome  meafure,  clafti 
with  her  claim  of  dower,  and  are  intirely  inconfiftent  with  it, 
becaufe  the  teftator  gives  her  the  very  eftate  in  remainder,  out 
of  which  (h^  demands  her  dovver,  and  therefore  ihc  m\ift  ^iiher 
take  totally  under  the  will,  or  totally  rejed  it, 

I  do  agree,  this  has  bee(i  the  general  rule  ever  ^nce  the  cafe 
of  Neys  verfus  Jl^qr^aunty  2  f^irn,  581,  which  was  decreed  in 
Ifilary  term,  1 706,  but  the  queftion  is,  v*^hc(hcr  Lady  N^rtb" 
f0/<,  upon  the  circumftance  of  the  cafe,  is  to  be  excluded  | 
and  I  am  of  opinion,  upor^  the  authority  of  Lawnnce  verfus 
funvrgnee^  T^Vern,  365.  (he  is  not,  which  was  finally  deter* 
ipip^d  tfO  years  al^r  Noj\  veifus  Mordaunt^  and  feems  Xo  mfi 
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to  be  a  cafe  in  point ;  the  decree  was  firft  made  by  Lord  Sotntrs 
Bgainft  the  wife,  revcrfed  by  Lord  Keeper  fyrigbty  and  the  de- 
cree of  reverfai  afjiipied  in  the  Houfe  of  Lordi»  and  determin- 
ed too  by  them  upon  the  merits  of  the  cafe  in  May  1716;  for* 
though  Lord  C$wper  faid,  he  would  only  enter  upon  the  point 
relating  to  the  account,  yet  he  certainly  was  not  precluded  from 
examining  into  the  claim  of  dower  likewife  %  but  it  appears  by 
a  note  that  I  have  of  this  cafe,  that  the  Houfe  of  Lords  did  not 
think  themfelves  confined  to  any  particular  part,  but  decreed 
upon  the  whole  cafe. 

This  prefent  cafe  (lands  diftingui(hed  froiki  JKT^y  verfus  Mt^ 
Jaunty  upon  the  reafon  of  the  thing  likewife,  for  the  claim  there 
would  have  overturned  the  will  in  foto% 

But  Lady  ifortbcott  does  not  claim  to  overturn  the  will  in  trt9^  The  wife  ttkmt 
but  merely  a  temporary  interefl-,  and  is  only  taking  out  that  ®'*^®^  *••***• 
gxcri/cint  mterelt  for  a  time,  and  aftetWatds  it  will  go  on  as  the  (cent  btereft  for 
teftator  intended  it.  mtimt^  4oet  mc 

ovrrtura  tbt 

llhe  third  queftion  is,  whi^t  palTed  to  Lady  NorthcoU  by  the 
words  perfonal  eftate  on  my  ftat  at  Pjnes  for  her  life. 

.  It  Was  infilled,  by  her  counfel,  that  fhe  is  intitled  to  all  the 
hou(hold  goods  and  furniture,  ftock  upon  the  ground,  and  the 
four  hundred  pounds  in  money  in  the  houfe  at  Sir  Henry  Ntrtb* 
€ote*s  death. 

But  the  counfel  on  the  other  fide  have  faid,  it  is  to  be  taken 
more  ftridtly,  and  that  it  ought  to  be  confii^ed  to  the  goods  ia 
the  houfe  and  gardens  at  Pyms  only. 

But  this  IS  tt)o  fireight  a  confirudion. 

As  to  the  four  hundred  pounds^  I  am  of  opinion  it  did  not 
pafs  by  this  devife^  nor  is  within  the  meaning  of  the  words,  it 
might  as  well  have  pafied  chsfa  inaSlion\  but  I  think  that  all 
the  (lock  on  the  farm  livi  and  dead^  and  alljiora  on  the  lands 
held  in  hand,  which  were  enjoyed  at  Pyms^  for  the  ufe  and  ac- 
commodation of  the  houfe  and  feat,  will  pafs  to  the  wife,  for 
file  was  to  refide  there  with  her  children,  and  were  plainly  in<* 
tended  for  her  ufe  in  carrying  on  the  farm. 

Indeed  it  is  faid  for  her  life,  and  therefore  it  was  objeded  Ihe 
ought  only  to  have  the  ufufru£luary  intereft. 

But  then  all  bequcfis  of  goods  for  life  are  fubjtd  to  contin- 
gencies, reafonable  wear  and  confumption,  and  aa  inventory 
muit  be  made  of  them. 

Ff  3  A 
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Where  perronal       A  fourth  queftion  IS,  AS  to  Ltdy  Nortbcotis  parapbimaRa^  zxA 

whluae"  byT  ^^  "*"*  ^*^^  ^^^^  "^  '^'^  ^^P^  ^'  other,  but,  to  be  furc,  not 
bu/band's  credi'  to  the  prejudice  of  creditors,  yet,  as  here  is  a  truft  eftate^ 
.  ?°»*»  ^^^  ^^"«  charged  with  payment  of  debts,  which  is  fufficient  for  that 
charged  wi:V  pufpofc,  (he  may  come  round  upon  the  truft  eftate  to  be  rc- 
paymrnt  of  imbuifed  to  the  value  of  htt  paraphernalia^  if  the  perfonal  has 
debts  '.'r  wife  ^^^^  cxhauftcd  by  her  hufband's  creditors  :   and  determined  fo 

mtitlcd  to  come    .      ^  ,        /.         ' 

nponthat eftate  m  leveral  cafes. 

to  be  ic  mbutfed 

the   value  cf  her  parapbernalia, 

A  dev-fe  of  The  laft  queftion  is.  Whether  by  the  devife  of  five  thoufand 

rftTtt'f  Mu'^y^w  P^""^*  °"^  of  his  eftate,  equally  to  be  devifed  between  bis 
tcaatui^chl-  children,  with  remaindef  in  the  fame  eftate  to  his  firft  and 
d.en,  w:ihrc.    Q^her  fons,  Sit  Stafford  NortbcoU  the  cldcft  fon  ihall  have  a 

maiTiGt  r  in  the     /i_ 
fame  elUie  to    inarCv 
hiS  firft  and 

^uS^%u        '*  ^**  ^^^  objc<ac(j,  that  though  there  is  the  general  word 

\wemjb4r*.      children   in  the  will,  .yet  it  cannot  be  conceived^  that  he  in^ 

tended   his  eldeft   fon  by  it,  for  he  is  to  take  the  eftate  itfelf, 

and  it  would  be  abfurd  that  he  (bould  provide  for  him  out  of 

the  eftate,  and  yet  give  him  the  eftate. 

But  I  am  of  opinion,  that  the  words  are  too  ftrong  to  fay^ 
that  Sir  Stafford  NortbcdU  is  not  a  child,  and  though  the  eftate 
is  given  to  him  as  the  firft  fon,  yet  it  is  given  likewife  tQ 
every  other  fon,  and  therefore  it  might  as  well  be  faid  to  takf 
away  the  (hare  of  a  fecond  fon. 

The  children  have  infifted  upon  intereft  on  their  (hares  for 
their  maintenance,  though  the  five  thoufand  pounds  is  given  to 
fuch  children  of  his  body  as  fliould  attain  the  age  of  twenty- 
one,  and  coniequently  is  not  vefted. 

Where  legacVs  In  the  cafe  of  ftrangers,  whether  the  legacy  be  given  abfo- 
ftr'ancr  ei°b!r  ^"'^^X*  ^"^  payable  at  twcnty-onc,  or  not  given  until  twenty- 
payable  at  twca-  one,  they  can  have  no  intereft  in  the  mean  time  ;  but  in  either 
tj-cne, ornot  of  thefc  devifcs,  whcrc  ihcy  arc  given  to  children,  Uhe  court 
thlwln7vvr'  will  dire<a  inrercft  for  their  portions  immediately;  and  it  has 
no  intereft  in     bccn  (o  donc  ffequcnily. 

the  mfM\  time, 

but  whcie  ^ivcn  to  childcen,  in  either  of  thefc  cafes,  thc^  dull  have  intereft  iininediately* 

ThoDgSnomore  ^^  being  infiftcd,  that  the  younger  children,  in  regard  that 
had  been  aiic>>^.  the  eldeft  fort  is  intltled  to  one  ftiare  of  the  five  thoufand 
ed  for  many  pounds,  ought  to  bc  allgwed  intereft  at  five  per  ant.  for  their 
/Tr<«^"ir.r"'  maintenance,  their  provifion  being  fo  Icanty  ;  L'ird  Hardwicke 
m::iutcnancc,      fald,  at  firft,  as  no  more  had  been  allowed  for  many  years  than  four 

jtx  in  confidcra- 

ti^o  of  mor  ga^es  being  then  at  four  and  a  hilf,  and  fcvcral  at  fivf /rr  ar',  the  court  ordered  the  childcn 

ihould  have  fcur  ^xd  h  iiiit  fcr  cent,  ijitvrcll  ou  their  ihaiei  of  t)w  5CC0  /. 

ptr 
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-ftr  tint,  for  maintenencci'  htf  did  not  care  to  break  through-  the 
rule  ;  but  afterwarda»  in  confideration  of  the  intereft  of  monejr 
being  altered  within  thefe  two  years,  mortgages  being  then  at 
fo«r  and  a  half,  and  fevcfral  at  five  per  ant.  his  Lordfhip  orr 
dered  the  chidren  (hould  have  four  and  a  half  ptr  ant^  interefr 
upon  their  (bares  of  the  five  thoufaod  pounds. 

^^rerfus  Gannel^  March  3, 1746.   Second feal after HlkryTerm.    Cafe  152. 

Bill  was  brought  fordifcovery  and  perpetuating  the  telli-  la  praying  of 

^  _  mony  of  witncffcs  ;  the  plaintiff  ftruck  out  the  difco-  £|juLTt°f«- 

very,  and  all  the  relief ;  but,  in  praying  of  procefs,  prays  that  a  difciSmy,  Mk 

the  defendant  may  abide  fuch  order  and  decree  as  the  court  ^^^  per^etutuag 

fliall  think  proper  to  make.  '^J^^lu 

pUmcifF  prayed 

The  defendant  moved  that  he  might  be  paid  the  cofts  of  ^^e^^cfcndaiit 
the  fuit,  and  that  it  might  be  referred  to  a  Mafter  for  that  ^UJ'i^* 

purpofe.  as  the.  court 

tboQgbt  pcoper 
y  to  make  \  a  d«* 

Lord  ChaKCELLOR,  sourrer  on  foch 

a  bill  allowed. 

The  words  order  and  decree^  in  the  prayer  of  the  procefs,  relief  aVwdi^ 
make  it  a  bill  for  relief,  and  regularly  ought  to  be  difmiiTed  :  adifcofcry. 
but  I  will  not  dired  the  cofts  of  fuit  to  the  defendant,  till 
the  precedents  are  fearched  of  bills  for  perpetuating  the  tefti- 
mony  of  witnefles,  to  fee  whether  it  is  ufual,  in  praying  the 
procefs  of  the  court,  to  infert  the  words,  that  the  defendant 
may  abide  fuch  order  and  decree  as  the  court  fliall  think  pro- 
per to  make. 

N,  B.  Some  confiderable  pradifers  at  the  bar  faid,  that 
there  was  a  cafe  before  Lord  Talbot  of  a  bill  for  difcovery, 
with  thefe  words,  in  the  prayer  of  the  procefs ;  and  upon  the 
defendant's  demurring^  his  Lordfliip  faid,  it  was  praying  i:e- 
lief,  as  well  as  a  difcovery  ^  and  allowed  the  demurrer. 

Jfarley  ya{\i$  Pearfoffj  March  2\  ^746-     Second feal after  Hilary    Q^^f^  yj^, 

MR.  Ord  moved,  at  a  former  feal,  to  fupprefs  an  anfwer  The  reaifter 
returned  upon  a  commiffion  out  of  the  country,  for  "f^*^y*"8  '*>*«   .^ 
want  of  being  figned  by  the  party  :  it  ftood  over  rill  to  day,  to  jents  of  j[n-  * 
give  the  regifter  an  opportunity  of  fearching  precedents,  who  fwcrs  letumcd 
certified,  tiiat  they  arc  both  ways,  fome  figned,  and  fome   not  ^^^"^»^'^;";jif: 
figned  by  the  party.  country,  which 

have  aoi  beea 
Cgned  by  the  party ;  Lord  Hardt»ickt  would  not  fopprefs  the  anfweT  for  want  of  itj  bui  faid,  be  would 
coofider  cf  a  rule  to  m»ke  ths  pioceediogs  io  this  ma;iex  uni.^oim  iot  (be  I'ucute. 

F  f  4  Th«. 
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The  coanfel  for  the  motion  faid,  there  wit  one  great  incoil* 
venience  in  the  parties  not  figning  them  %  that  if  be  ihooM  be 
guilty  of  perjury,  it  would  be  a  difficult  matter  to  convift 
him,  becaufe  they  muft  prove  the  identity  of  the  perfon  who 
fwore  the  anfwer ;  and  there  was  a  cafe  before  Lord  Chief 
Juftice  £#/,  where  the  defendant  was  acquitted,  becaufe  the 
Matter,  before  whom  the  anfwer  was  fwofn,  would  not  ven* 
ture  to  fwear  it  was  the  fame  perfon* 

Lord  Chancellor, 

The  old  rale  of  The  old  rule  of  the  court  before  the  ftattlte  of  4  {^  5  Ann. 
the  coart,  before  ^j^  ,5^  for  amendmcot  of  the  law,  was,  to  fend  to  the  com- 
amefidmeot^<^  mlffionefs  the  tenor  of  the  bill,  and  diey  examined  the  de- 
tbe  law,  was  to  fendant,  in  taking  his  anfwer  by  this  tenof,  in  the  fame  man« 
Se^b.iTt^he*^  ncr  as  if  they  had  been  examining  him  upon  interrogatories, 
commiffioorri,  and,  in  the  return  of  the  commimon,  certified  the  method  in 
Init  ibit  wat      which  they  took  his  anfwer ;  fo  that  there  was  no  occaiion 

fn  Ae^offiSllLt  ^'^^^^  ^^^  ^'^^  counfcl  or  tip  party  to  fign  the  anfwer ;  but,  by 
4id  not  anfwer  degrees,  the  inferting  the  tenor  of  the  bill  in  the  commiffion, 
the  end  ofaffift.  ^gj  Jq^^  j^  fo  loofe  a  manner,  in  the  office,  that  it  became  a 
fniii^nf  The  an-  ^!^^^  ballad,  and  was  of  no  real  ufe  to  the  parties,  and  did  not 
fwer,  and  there-  at  all  anfwcr  the  end  of  affifting  the  commiffioners,  in  framing 
atk'a 'th  *^  a^*^  the  anfwer,  but  was  a  fruitlefs  and  unneceflary  expence ;  fo  that 
of  fendmipwi'^  the  z8t  of  parliament  for  amending  of  the  law,  very  judicioufljr 
t'^^'j^n^'^flion  took  away  the  practice  of  fending  with  the  commiffion  tnunm 
Ulla. 


tenorem  bill^. 


And  therefore,  as  this  is  now  omitted,  it  is  neceflary  the 
party,  as  well  as  the  commiffioners,  fhould  fign  an  anfwer 
taken  in  the  country,  but  not  material  it  ihould  be figned  by  a. 
counfel. 

But  as,  at  prefent,  the  precedents  are  both  ways  in  the  office^ 
and  in  fome  counties  in  England^  they  follow  the  old  pradife 
dill,  in  omitting  to  make  the  party  fign  the  anfwer,  it  would 
be  too  hard  in  one  particular  cafe,  to  fupprefs  the  anfwer  ^  but 
his  Lordfhip  faid,  that  he  would  confidcr  of  fome  rule  to  male 
the  proceedings  in  this  matter  uniform,  for  the  future, 
throughout  the  kingdom. 

Cafe  154.     March  7,  1746,  this  day  the  caufe  of  Trafford  vtxtm  B^ihrnjlnd 

forjudgmenty  Lord  Hardwicke  having  taken  a  fiw  daj$  to  an» 
Jider  of  it. 

By  indenture  of  the  30th  of  NoVtmbtr  1692,  between  CU^ 
ment  Boehm  of  the  firft  part,  Ann  Dilki  of  the  fecond, 
and  two  truitces  of  the  third,  reciting  a  marriage,  intended 
bet^ACcn  Clement  and  Ann^  and  that  {he  was  feifed  of  lands 
in  l.ackney^  (h:,  with  the  privity  of  Clement^  for  the  better  pro- 

vifion 
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Vifion  for  her,  and  het  iflue  by  CUmnUi  grtnted  and  releafed 
the  lands  to  the  truftees  and  their  heirs. 

To  the  ufe  of  GUmint  and  Attn  during  their  lires,  and  the 
life  of  the  furvivor. 

Remainder  to  the  truftees,  to  preferve  contingent  remain • 
ders :  Remainder  to  the  firft  fon  oiClitmnt  by  Ann  in  tail  males 
Remainder  to  the  fecond,  and  every  othet  fon,  in  tail  male : 
Remainder  to  the  daughters  in  tail  general :  Remaindei*  to  the 
furvivor  of  Cltmint  and  Ann  in  fee* 

And  by  the  fame  deed  Ann  affimed  1200  /•  in  money  to  the 
truftees,  to  be  laid  out  in  purchaung  lands  in  fee-fimple,  with 
the  confent  of  Clinunt  and  Ann^  and  the  furvivor,  to  the  fame 
ufes  as  were  limited  of  the  lands  releafed  by  this  deed,  and  a 
provifo  that  the  truftees,  if  required,  Ihould  lay  out  600/. 
part  of  the  1200/.  in  the  purchafe  of  a  houfe,  to  remain  to 
CUmint  and  Ann^  or  the  furvivor. 

And  by  the  fame  deed  Ann  affigned  to  the  truftees  2000  /.  due 
to  her  from  the  chamber  of  Lon^n,  to  be  laid  out  in  lands  to 
the  fame  ufes. 

Chnunt  covenanted  to  leave  Ann  fuch  part  of  the  perfonal 
eftates  as  flie  fhould  be  intitled  to  by  the  cuftom  of  LmuUn^  in 
cafe  he  was  a  freeman  at  his  death. 

There  was  iflue  of  the  marriage  Sigifmuni  B$ehm  (afterwards 
called  Trafford)  the  eldeft  fon,  and  the  plaintiff^s  late  hufl)and, 
and  feveral  other  children. 

Upon  the  marriage  of  the  plaintiff  with  Slgifmund  Traffird^ 
her  fortune  was  to  be  laid  out  by  Henry  Hiothcrti  and  Cbmrla 
Boibnty  the  truftees  under  the  fettlement  before  marriage,  in 
the  purchafe  of  lands  to  be  fettled  to  feveral  ufes,  with  an  ex* 
prefs  provifo  that  HeacbcoU  and  Botbm^  till  a  proper  purchafo 
of  lands  could  be  found,  fliould  by  Sigifmund*s  diredion  or 
confent  inveft  the  truft  money  in  gwirnnunt  funds  §r  itber  good 
ficuritia. 

And  there  was  a  recital  In  this  fettlement,  that  Sigifmund^ 
by  virtue  of  his  father's  marriage  fettlement,  was  feifed  in 
remainder  of  the  land  in  Hackney^  to  him  and  the  heirs  male  of 
his  body,  and  to  the  reverfionary  intereft  in  the  6oo/.  part  of 
the  1200/.  and  in  1855/.  151.  9  ^/.  produced  from  the  200O/. 
orphan  ftock,  and  that  he  covenanted  to  convey  (if  he  fur- 
vived  his  father)  the  land  in  Hacknty^  the  600/.  and  1855/* 
15X.  9</.  to  the  truftees,  for  the  more  cfiedoal  raifing  fo  much, 

as 
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as  with  the  plaintiflfs  fortune  would  purchafe  Unds  of  400  il  a 
year,  for  particular  purpoles* 

Hiuij  Heath€9t$  died,  and  all  the  truft  money  remained  in 
the  hands  of  Char  Us  Bahm. 

The  plaintiff's  fortune  lying  dead,  and  no  proper  purchafii 
then  offering,  8585/.  thereof  was,  by  the  dire&ion  of  her  fa- 
Cher  and  her  hufband,  Invefted  in  the  purchafe  of  70004 
S^tb'fia  ftock. 

Three  years  afterwards,  South-fta  flock  beipg  greatly  fallen, 
tnd  the  plaintiff^s  father  and  hufband  apprehending  a  further 
fall,  it  waa  fold  hy  Charles  Boihrn^  and  the  fum  of  i^b^L  51* 
was  Ifft  by  the  differ  tnc$  rfpria  im  hiding  and  filling  ib$  South«fe|i 

Climini  Boehm^  the  father  ofSigifmund^  by  his  will  dated  the 
8th  of  July  1725,  devifed  to  Sigifmund  the  land  xxkHackmy^  ani 
ihi  two  thoufandfour  hundred  fifty-fivi  pounds  fifteen  JbilUngs  and 
nine  pena^  vjz.  the  one  thoufand  eight  hundred  fifty  five  pounds  fifUin 
Jbillings  and  niuf  pence ^  and  the  fix  hundred  pounds  aiovi  montiiusJ^ 
and  gave  to  his  fon  Clement  Boehm  2000  /.  and  to  his  other 
children  divers  legacies,  and  the  refidue  of  his  eftate  to  his 
fons  CbarJes  and  Edmund^  whom  he  appointed  executors,  and 
declared  he  had  given  all  his  children  more  than  was  coming 
to  them  by  the  cuftom  of  London^  and  therefore  willed,  thai, 
upon  payment  of  every  legacy,  a  full  difcharge  fhould  be  given 
to  his  executors,  and  in  cafe  of  refufal  of  fuch  difcharge,  he 
or  (he  refuiing  ihould  have  no  more  of  his  eftate  than  was  dut 
by  the  cuftom. 

The  teftator  died  in  June  1734,  and  the  two  following  re- 
ceipts were  given  by  Sigifmund  and  Clement. 

Received  May  the  19th  1735,  of  my  brothers  Charles  Boehm 
and  Edmund  Boebm^  executors  to  my  father  deceafed,  the 
2455/.  15/.  gd.  purfuanc  to  my  father's  laft  will,  and  in  full 
of  all  claims  and  demands  whaifoever  upon  my  father's  eftate 
by  virtue  of  his  marriage  contract,  or  ocherwife,  acknow-. 
ledging  this  receipt  to  be  a  full  releafe  and  difcharge  to  his 
executors. 

Sigifmund  Trafford. 


Received  the  2d  of  November  1734,  of  my  brothers  Charlet 
and  Edmund Boebmj  executors  to  my  father  deceafed,  the  full 
fum  of  2000/.  purfuant  to  my  father's  laft  will,  and  accord- 
iiigly  I  quit  claim  for  ever  to  any  and  all  demands  whatfoever 

upon 
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upon  the  eftate  of  niy  father,  acknwledging  and  declaring  this 
to  be  a  full  difcharge  to  his  executors. 

CUmeHtB^ebm.   ' 


Tbe  plaintiflF^s  hufband  died  the  ift  of  Fghruary  1740,  with<f 
QiU  UTue,  leaving  his  brother  CUmfwt  Bo$bm  his  beir  at  law* 

By  his  will,  dated  the  4th  of  March  17399  Slgsfmund  gave  all 
his  real  eftate  to  tbe  plaintifiF  for  life,  without  iippeacbment  of 
wafte,  and  after  her  death,  and  failure  of  iflue  by  hjoi,  and 
payment  of  debt;,  to  his  fifter  Thtodojia  Hopfer  for  life,  with 
remainder  to  fevcfal  othf^r  perfons  for  life,  remainder  to  his 
own  right  heirs  1  and  taking  notice  of  the  fetdement  made  on 
bis  marriage,  and  t^at  the  truftees  were  to  lay  out  the  plain- 
tiff's portion  in  lands,  and  that  he  had  no  iflue,  he  charges  t;he 
Tcverfion  in  fee  of  the  lands  purchafed,  or  to  be  purchafed 
with  her  portion  (expedant  on  the  deceafes  of  the  teftator  and 
the  plaintiff,  and  failure  of  their  iffue),  with  his  debts,  and 
after  payment  thereof,  devifes  the  fame  to  his  brothers  and 
fifters,  in  fuch  manner  and  for  fuch  eftates  as  he  'had  before 
devifed  his  real  eftate,  with  remainder  to  his  own  right  heirs. 

Climifit  Boih/Hj  the  brother  of  Stgififiund^  died  the  30th  of 
Sipiimhir  1 741,  leaving  the  defendant  Clmmt  Trafford  an  in» 
fant,  his  only  child,  and  heir  at  law« 

LoxD  Chancellor, 

I  am  extremely  well  fatisfied  with  the  opinion  lam  going  to 
give,  and  therefore  did  not  think  I  ought  to  delay  the  parties 
by  putting  it  off  to  a  further  time. 

The  end  of  Mrs.  Traffhri^s  original  bill  is  to  have  the  bene- 
fit intended  for  her  from  her  portion,  and  her  hufband's  cove- 
nants in  the  fettlements  previous  to  her  marriage. 

The  end  of  Charles  Boehm*s  crofs  bill  (third  fon  of  old  6V/- 
ment  Bothm^  and  furviving  truftee  under  his  brother's  marriage 
fettlement)  is  to  have  the  trufts  of  that  fettlement  performed, 
and  to  have  all  juft  allowances,  and  in  particular  to  be  dif- 
chargcd  of  the  1369/.  51.  part  of  the  truft  money  loft  by  the 
fall  of  the  South-fea  ftock,  and  that  the  600  A  and  155/.  15/* 
9  d.  making  together  2455/.  151.  g^i.  may  either  be  api)licd  to 
make  good  the  trufts  of  the  fettlement  of  the  3Qth  of  November 
1692,  made  on  the  marriage  of  old  Clement  Boehmy  or  to  make 
good  the  trufts  of  his  brother  SigifmuiuTs  fettlement,  as  the 
court  ftiall  dired. 

Under  ihefe  covenants,  and  thefe  trufts,  fcveral  of  the  quef- 
tions  arife. 

1  One 
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One  queftion  is,  u^ii  whom  the  lofs  of  the  1360/.  51; 
ihalffiill,  tnd  whether  that  lofs  has  arifen  from  a  difpofitioa 
of  the  tf uft  motley  according  to  the  terms  of  the  truft  i 

I  am  of  opinion  the  lofs  has  not  happened  from  a  difpofition 
of  the  truft  money  according  to  the  terms  of  the  truft,  but  that 
it  has  been  laid  out  in  a  difierent  manner  from  what  was  in* 
tended  by  the  truft. 

Td  bi  inviftid^  till  a  purcbafe  tf  lands  e$uld  be  fiund^  iu  g§^ 
^Hmmmifunds^  9f  §tbir  genlficuriuA. 

laying  oat  the  Neither  Siutb-fta  ftock  nor  Bank  ftock  are  confidered  as  a 
?** iSdc!  wT!?'  ^^  fccurity,  becaufe  it  depends  upon  the  management  of  the 
«^  fomrity  govemors  and  direftors,  and  are  fubjed'  to  loues ;  for  in- 
according  to  the  ftance^  it  is  in  the  power  of  the  Seutb-fea  company  to  trade 

^*  Mhb  *^*7  ^^^^^  "^^^^^  ^^^^  ^•^^'^  ^^7  ^^*^P  '^^^itt  the  terms  of 
fubjea  to  loflbi ;  their  charter. 

for  the  dire^lort 

may  tradeAway  their  whole  ftock  whilft  thay  keep  withUi  the  tinni  of  their  dmter* 

^^^^^T^^'  ^°^  Siutb-fta  annuities  and  Bank  annuities  are  of  a  ditferent 
sMttUict  are  confideration ;  the  diredors  have  nothing  to  do  with  the  prin- 
onlyaodpropcrly'cipal,  and  are  onl^  to  pay  the  divldchds  and  intereft  till  fuch 
gMdftaniiiehJot  ij^jg  ^^  ^jj^  government  pay  off"  the  capital,  and  it  is  not  in 

power  of  the  ^heir  power  to  bring  any  Jols  upon  themi  and  therefore  are 
direaort  to      »onIy  and  properly  good  fecurities. 

Ming  any  lou 

tipon    enu  ^j^^  ^^^^  yi«fif  does  not  alter  it,  becaufe  it  muft  relate  to 

fuch  funds  as  are  a  good  and  undoubted  fecudty. 

Thit  court  will  Tber^  IS  110  doUbt  but  this  court  will  endeavour  fo  deliver  a 
ddi?c7tf  ffSL  ^^^^^f^om  any  mifchief  that  may  happen  frdm  a  mifappllcatioft 
from  a  mifappii-  of  truft  money,  which  brings  it  to  the  confideration  how  this 
cation  of  truft    lofg  Is  to  be  made  £ood  to  the  trUft  eftate. 

Now,  as  to  the  manner  of  making  it  good  to  the  truft  eftate, 
it  muft  firft  come  out  of  the  eftace  of  Sigi/mund  Trafford^  be- 
caufe done  either  with  his  concurrence,  or  fubfequent  aflent; 
for  he  has  pafled  the  accdtint  with  bis  brother  Charlts^  and 
conftantly  received  the  dividends  of  the  South-fea  ftock. 

Where  a  truftee      fhe  rule  of  the  court  xti  all  cafes  is*  that  if  a  truftee  errs  in 

trrsinchema*     ^,  _    ,  >,  i  •  .1  /•      •  i  •*. 

nagement  of  th.'  the  management  of  the  truft,  and  is  guilty  of  a  breach,  yet  if 
uuft,  yet ^f  he   he  goes  out  of  thc  truft  With  the  approbation  of  the  cejlui  que 

ShhTte  appro-  *^"J^^  *^  ^^^  ^^  ^^^^  iP^^  fi^*  ^^^  ^f  ^^^  ^^^*^^  ^f  ^^^  pcribn 
hation  of  the      who  confented  to  it. 

teftui  fue  truft ^ 

It  fflttft  b«  firft  nadc  good  oat  of  the  pti  Wt  cftatf  who  tofilcAted. 

Therefore 


*  ^ 
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Therefore  Siglfmunft  eftate  muft  be  applied  in  the  firft 
place. 

The  next  queftion  is,  and  the  principal  one  in  the  caufe^ 
as  to  the  fum  of  2455/.  151.  9^.  arifing  out  of  the  funds 
which  were  part  of  the  portion  of  old  Mr.  Cltmnii  Bpehi$f% 
wife,  whether  it  Ihall  b^  confidered  as  real  or  perfonal  eftato    • 
upon  the  circumftances  of  the  cafe. 

It  muft  be  admitted  that  it  was  to  be  laid  out  in  land,  and 
confequently,  on  the  foot  of  the  fcttlement  in  1692,  muft  be 
Ukt^  frirfid facii  as  landj  and  go  as  real  eftate  would  have 
done. 

The  queftion  will  be  then.  Whether  the  afis  fince  done  are 
fufficient  to  bar  the  entail  as  it  is  called,  or  to  difcharge  the 
iranfubftantiatfd  real  quality  given  it  in  the  confidcration  of 
this  court. 

It  is  a  tranfa^ion  of  fifty  years  ftanding ;  and  it  appears 
too  that  the  money,  though  vefted  in  truftees,  was  in  the 
hands  of  old  Mr.  CUmtnt  ficibm ;  &igifmund  had  an  expefia- 
tion  of  this  money  coming  to  himfelf,  and  by  his  fettlement 
covenants  that  (in  cafe  he  furvives  Itis  father)  he  will  aflure 
and  make  over  the  2455/.  15J.  9^.  to  the  truftees,  for  the 
more  efiedual  raifing  fo  much  as  with  the  plaintiff's  fortune 
would  purchafe  lands  of  400  /.  per  ann.  this  is  not  made  a 
part  of  the  fund  to  be  laid  out,  but  a  further  fum  for  %\^% 
purchafe  of  lands  for  (he  plaintiflPi  benefit, 

Old  Mr,  CUmtnt  Boebm  on  the  ^th  ^fJ^b^  17^5)  execute! 
a  will,  and  takes  upon  him  to  make  a  diipofition  of  his  eftate 
among  his  children,  and  gives  the  2455/*  15  J*  9^*  to  £/« 
gifmtPid  Trafford^ 

After  his  death  the  children  accept  their  legacies,  and  Stgif^ 
muhd  and  Clemint  fira  receipts  and  Idifcharges  to  the  executors 
of  old  Mr.  Climtnt  Bothm^  and  the  other  fons  give  difcharges 
for  their  legacies  likewife. 

Upon  this  it  has  been  tnfifted  on  the  part  of  (he  plaintiff 
Mrs.  Traffirdj  that  it  is  not  now  to  be  cooltdered  as  a  debt, 
and  fubjeA  to  be  laid  out  for  the  benefit  of  the  remainder- 
fnen  in  tail,  under  the  deed  of  1692,  becaufe  SiglfmundTprof^ 
fordy  the  firft  tenant  in  tail,  took  the  money  with  the  confent 
of  his  other  brothers,  and  therefore  is  difcharged  from  the  en« 
tail. 

Two  objeflions  have  been  made  on  the  part  of  the  defend* 
fax,  QUmftt  Traffirdy  the  fon  apd  only  child  of  Clemtnt  Soehm 
the  younger,  and  confequently,  if  a  remainder  ej(i(ls  in  this 
piofiey,  is  intitled  to  it. 

The  firft  objeftion  was,  that  thefe  z&$  were  done  by  the 
S  parties  fubfequent  to  the  fetiieine^t  in  X692,  and  are  not  fuf- 
ficient 
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ficient  to  (hew  the  intention  of  the  parties  that  the  entail  of 
this  money  (hould  be  barred. 

.  The  fetond  objedion,  if  fufficient  to  Ihew  the  intention^ 
yet  cannot  be  a  bar  without  a  decree  of  this  court. 

I  am  of  opinion  the  a6ls  done  by  the  parties  are  fufficient 
to  (hew  it  was  their  intention,  particularly  of  CUmeitt  the 
father,  to  bar  that  analogy  to  the  real,  or  that  entailed  qua- 
lity in  the  money. 

Old  Clement  gives  this  rery  fum  to  Sigifmund^  and  appre- 
hended that  he  was  difpoflng  of  his  own  eitate,  and  unlefs  he 
has  given  him  this,  he  has  given  nothing  to  Sigifmundi  then 
follows  the  claufe  in  the  will,  relating  to  the  releafes. 

It  has  been  o1ije£led  that  this  is  to  be  confined  to  the  dif- 
pofition  of  bis  perfonal   eftate  according  to  the  cuftom  of 

But  it  ought  not  to  be  narrowed  in  this  manner,  for  \A 
intended  clearly  to  bar  his  children  of  all  the  claims  to  every 
part  of  his  eftate  by  the  llgacies  given  to  them. 

What  is  done  fubfequent  ? 

A  payment  is  made  by  the  executors  to  Mr.  SigifmuniTraf* 
ford  of  the  2455  ^*  ^5'-  9^*  '°  fatisfa£lion  of  all  his  claims 
he  might  have  under  the  marriage-fettlement,  and  he  has  given 
a  receipt  in  full  of  all  claims,  and  all  the  children  with  no- 
tice of  their  father's  will  do  the  fame. 

Therefore  I  am  of  opinion  it  was  the  intCTOon  of  the 
'pkn\t%  l}^^t  8igifniundTraffirdiho\x\A  have  this  money  as  his 
abfolute  property,  taking  in  the  circumftances  arifing  from 
the  confent  of  the  remainder- man. 

The  next  queflionMS,  Whether  the  aSs  done  have  dif- 
tharged  this  money  from  the  trartfubftantiated  real  quality^  which 
the  high  power  of  this  court  gives  to  money.  « 

Tbii  court  con-  What  governs  the  court  in  this  refpcft  is,  that  they  con- 
utaed**tT^"*  ^^^^^  things  contra£led  to  be  done,  as  a£fualfy  done^  and  let  them 
^one,  18  aftually  havc  all  the  confcquenccs,  as  if  formally  executed,  therefore 
done,  and  let    if  there  be   an   agreement  to  purchafe  land,   the  court  looks 

cenfequence.  as     Otilt  OS  done. 
if  formally  exe- 

««ted.  But  if  the  parties  intercfted   have  agreed  that  the  money 

(hall  not  have  this  quality,  that  is  to  bi  entailed^  it  difcharges 
it  of  the  entail. 

If 
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If  a  man  is  intitled  to  have  money  to  be  laid  out  In  lafad  Money  to  be  Wt 
to  be  fettled  to  the  ufc  of  him  and  his  heirs,  there  he  (hall  be  ""^^l  '^^^^^f  2 
intitled  to  the  money  in  this  court,  and  if  the  party  in  his  and  his  hetn, 
life-time  fhews  any  intent  to  have  it  in  money  and  dies,  then  wiU  intitle  jt 
the  court  will  give  it  to  bis  executor,  and  not  to  the  heir,    ^i^  cowt?^ 

If  money  is  direded  to  be  laid  out  in  land^  and  limited  ^^^"YaidMit  ia 
to  i/.  in  tail,  remainder  to  B.  in  tail,  remainder  tq;C,  in  tail,  land  and  limitU 
the  court  will  dircfl:  it  to  be  laid  out  in  land,  if  nothing  has  ***.  ^;  *"  .'■*^» 

-,-,.,  '  ®  with  feveral  re* 

been  done  to  bar  the  remainder,  mainden  in  un, 

^tbe  court  will 
•rder  it  to  be  laid  out,  if  nothing  hat  betn  done  to  bar  the  remainden* 

But  if  a  perfon  is  tenant  in  tail,  reverfion  in  fee  to  himfelf,  Wb^« » Pf'^f* 

^1  v.,      .        .  .         ,  .     ',  -    .  '  li  tenant  m  tul, 

the  court  will  give  him  the  moneys  becaufe  by  a  common  con-  Kverfion  in  fee 
veyance  he  may  bar  the  entail  and  reverfion;  and  therefore- to  himfelf,  the 
the  court  will  not  pat  him  to  the  circuity  of  having  rccourfe  htm^hTmon!^ 
to  a  legal  bar  *•  bectofe  by  a  ^ 

comiDoacoovef*. 

In  Edwards  verfus  The  duuufs  ^/JVarmck^  2  P.  tVms.  171-  ''^^l^^'. 
Lord  Macclesfield  has  laid  dowa  the  rule  of  the  court  in  tfaefe  refcrfioo. 
cafes. 

The  limitations  here  were  to  Sigifmund  Traff$rd Boehm  in 
tail,  remainder  to  his  brothers  in  tail,  remainder  in  fee  to 
himfelf:  this  money  has  been  paid  to  him  with  the  confent 
of  his  brothers. 

Was  there  then  any  entailable  quality  remaining  in  this 
money  ? 

Suppofeajbill  had  been  brought  by  ,%//J«ir«rf7r^/^riStf- l^*wilhidbee« 
ihm  to  hav  *he  money  paid  to  him,  inftead  of  being  laid  oirt  h^^^^e  mfneT 
in  land,  and  his  brothers'  had,  by  their  anfwers,  fubmitted  paid  to  him, 
this  money  fliould  be  paid  to  Sigifmundy  could  the  iffue  of^^^'J'^^'^ 
the  brothers  have  infifted  it  fliould  be  laid  out  in  land  ?  Moft  |J[j^ f^JjJJ°reTt» 
clearly  not,  for  their  ifiue  are  equally  barred,  as  if  the  bro-  ir,  their  iffue 
thcrs  had  received  a  part  of  the  money  themfelves.  T'^any^^IriSd^ 

aiiftbebrothKr» 

But  it  was  objetSed  there  is  no  inftance  of  this  being  done  bad  r^c^iied  t 
Without  a  decree  of  the  court  for  that  purpofc.  m\hwifcl'Ietu 


*  Money  covenanted  tn  be  laid  out  in  land  (hall  defcend  ai  lahd,  but  he  that  It 
intitled  to  the  fee  of  the  land,  when  purchafed,  may  difpofe  of  it  by  a  will,  th^u^h  not 
•tteftcd  by  three  wiincire* :  alfo  a  parol  dircftion  for  the  payment  of"  it  feems  to  bt 
food.  So  if  the  money  is  ordered  or  devifed  to  be  laid  out  inia^d^,  and  fettled  to 
the  ofeofyf.  in  tail,  remainder  to  himfelf  in  fee,  equity  will  order  the  money  to 
jL  otherwif^  if  the  remainder  theieof  be  limited  to  a  third  perfon.  Alfo  though  by 
«  volaotary  contra£t  money  is  agreed  to  be  laid  out  ia  lands,  the  court  will  execute 
fiich  agreement  in  favour  of  the  heir.  Edivardt  (and  Lady Elixaitth  bis  tvifcj  Ter- 
Hn  Cnnaefi  Drofager  ofiVarvjid,  %  F,  Ji'm.  lyx. 

It 
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wImm  the  te«  It  is  the  firft  time  I  have  heard  it  laid  down  that  the  decree 
Sf  *!•"«  toe  ^f  ^^^^  court  is  neceflary,  and  that  the  parties  muft  come  here 
comt,  iheinaft  to  have  the  fan^ion  of  the  court;  indeed  if  the  tenant  in  tail^ 
«««  inj®  ^  or  remainder  in  tail,  had  been  a  /tmi  averts  fhe  muft  ha? c 
Sy^khCT wK.  c*'"^  ^€'c>  **^  *•*•  court  might  have  afked  her  the  queftion, 
ther  it  it  with  whether  it  is  with  her  confent,  that  the  money  is  to  be  paid 
Ym  •onfent  that  jnftead  of  being  laid  out  in  land,  as   in  the  cafe  of  a  fine. 

the  money  it  to  P  ' 

•Tbdniii^  oot  ^^  ^^^  f^*>^  ^hcre  is  no  precedent,  and  indeed  I  cannot  fay 
isJMd.  that  I  have  known  this  court  decree  ads  of  this  kind  to  be 

good,  but  I  will  make  a  precedent, 

I      Vidi  Chaplin  verfus  Hdrmr^  i  P.  Wins.  483.  •* 

Bills  are  generally  brought  in  cafes  of  this  nature  for  the 
fatisfaSion  and  fecurity  of  truflees, 

A  }oagmeiit  «t  The  court  purfues  the  rights  of  parties,  and  whatever  a  court 
bw»  or  a  decree  ^f  common  law  docs  by  a  judgment  or  this  court  by  a  decree, 
ia  affirnml  of  ^*  ^^  affirmance  of  the  rights  of  parties,  and  does  not  give 
the  right!  of    them  a  right  which  they  had  not  before. 

perttet,  hot  does 

^f  chat  they  Why  do  the  court  decree  the  money  ?  Becaufc  the  perfoil 
had  not  hefore  s  was  intitled  to  it ;  and  the  court  being  of  opinion  the  parties 
m^Vthwdi!*  ^^^^  ^^^  "^'6**^  **  ^he  ground  on  which  the  decree  is  made* 

crce  the  money 

to  the  partiet.        g^^  where  the  money  is  in  the  hands  of  tenant  in  tail,  with 

remainder  in  fee  in  himfelf,  if  he  was  to  bring  a  bill  to  have 
a  declaration  of  the  rights  of  the  parties,  it  would  be  dif- 
miiTed,  for  this  court  does  not  make  a  declaration  of  the  rights 
of  parties,  but  decrees  upon  the  rights  of  the  pasties  as  they 
appear  in  theipfelves,  *  % 

I 

AH  the  cewt  I  mention  this  to  fhew,  that  all  the  court  does  is  in  con- 
doesit  in  con-  f^quence  of  an  antecedent  right  of  the  parties,  and  there  is  nm 
wccel^ntri^t,  occafion  for  a  decree  in  this  court,  unlefs  there  is  an  incapa- 
and  tbete  it  00  city  of  the  perfon,  as  I  faid  before  in  the  cafe  of  a  feme  co- 

occafion  for   t    y^rt 
decrcei  eicept 
there  ia  an  in« 

capacity  of  the       It  has  been  faid  that  the  money  ftill  retains  the  real  quality,, 
peribo.asin  the  j^j  therefore  mtift  be  laid  out  in  land. 

caie  of  a  feme 

Slgifmund  Trofford  Botbm  fliewing  his  eledion  to  have  it 
in   mouey.^  defiroys  that  tranfubjlantiated  real  quality^  for  he 


*  Where  money  is  covenanted  to  be  laid  out  in  a  purchafe  of  land,  and  to  be  fet* 
tied  on  A»  in  fee,  the  heir  and  not  the  executor  of  A,  (hall  have  it.  Que  if  ^.  him* 
felf  has  received  any  of  this  money,  thia  is  a  good  payment,  and  (hall  not  ^  repaid 
by  A.*%  executor  to  his  heir.  Alfo  if  ^.  in  this  cafe  dies,  /f.*s  heir  (ha|l  neover  tic 
remainder  of  the  money  nor  received  by  A.  So  if  A,^%  heir  is  an  infant,  and  the, 
remainder  of  the  money  ii  decreed  to  be  brought  into  courts  it  ihall  be  looked  on  aa 
|a«d.    Ckti^lia  verfus  kitntr  &  ux\  i  ^.  ff^m,  483. 

has 


eovert. 
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jhas  accepted  it  as  rkibney  under  the  will,  and  given  a  dlfcbarg^ 
for  it  to  the  executors,  and  by  a  fubfequent  fettlenaent  in  1725, 
has  taken  upon  hioi  to  make  a  fecurity  of  it  as  moneys 

I  am  of  opinion  therefore  this  fum  is  net  liable  to  any  entail, 
nor  to  be  laid  out  in  land,  or  confidered  as  a  debt  upon  the  eftaie 
of  Slgifmund  Trafford  Boebm, 

The  next  qucftion  is  as 'to  theiTmitation  oF  Sf^^^^wJii!/ Tr^- The  limitation 
ford's  eftate  under  his  will,  whether 4he  limitation  to  his  fitter,  Tf'V*';  ^'"•^ 
in  failure  of  mue  by  him,  be  a  good  limitation.  Afue  by  him,  to 

•      ■  bis  fifter  for  Ijfei 

1  had  a  good  deal  of  doubt  With  myfelf  in  this  point;  but 'i^^/° P^^* 
there  is  a  plain  neference  to  the  deed  of  fettlemtnc  executed  be-- 
fore,  and  (bcw$.  kf  intended  to  give  this  as  a  reverfion^'  afctt 
the  limitation  of  his  f^ttlement  were  determined* 

But  fuppofe  there  had  been  no  reference,  ifa  man  limits  t^a  ^.  t?mltt 
thoufand  pounds,  in  failure  of  ifltie  of  the  body  of  holband  and  '^'^'oof.in  fail*] 
wife  to  any  other  pcrfon  in  tail,  the  remainder  would  hfive  been Jte Wyof^t 
void  as  an  executory  devife,  being  too  remote,  as  it  is  upon  a  huiband  and  wif^ 
dying  without  iffue  generally  of  the  hufband  and  wife;  but^**^*.'*'^{^*^. 
here,  as  was  juftly  obfcrved  in  the  caufe,  all  the  limitations  by'vo^*M  an  ie. 
Sigifrfu/nd  zre  for  life^  therefore  it  is  a  reafonabie  conftrudion  ^^'^c^^  d^i^^ 
to  confine  it  to  a  failure  of  iffue  during  the  J«vcs  in  being,  ^J^^J^^**"^ 
which  has  been  held  in  the  cafe  of  executory  devifes  to  be  a  the  limiutL^ 
reafonabie  ^conflrudion  if  it  falls  within  the  compafs  of  ever  fo'^^^^^^'  ^^^ 
many  lives  in  being  at' the  fame  time. .  loVS  of  ^ 

r*vet  in  bf  ing ;  and  in  the  cafe  of  executory  JeviJes  it  has  Veen  )ie1d  to  b^  a  reafonabie  conftruAion   If  it 
falls  within  the  compafs  of  ever  fo  many  livet  in  being  at  the  fame  time.  ' 

His  Loromip  .decreed  therefore  the  limitation  under  the  will 
of  Sigifmund  to  his  fifter  T%eodofia  Hopftr^  one  of  the  defendants 
in  the  caufe,  to  be  a  good'  limitatioh^ 

As  to  the  feven  acres  of  land  in  Hacknty^  the  eftate  of  old  ^hereafeme 
Mr.  ametit  Bo(bm%  wife  before  her  marriage,  and  limited  to  ^° '^'^^^*^^  "J^ 
feveral  perfons  under  the  deed  of  1692^   his  Lordfliip  was  ofcftaie,  nocon» 
opinion  that  no  confent  or  agreement  of  the  remainder-men,  ^•"*®^"»«n»«n* 
where  there  is  a  feme  covert,  urilefs  there  had  been  a  fine,  can^hc^uirunitft 
bar  the  entail,  nor  is  it  in  the  power  of  a  court  of  equity  to  there  had' brcn 
carry  fuch  agreement  into  execution,  as  to  a  legal  eftate  5  and  •  ^"«J  norcaa 
therefore  muft  take  its  courfe  according  to  the  legal  intent,  and  Lci\°|^^e^t 
go  to  the  perfon  who  is  intitled  at  law«  into  txec«tiaa 

•I  to  a  lf|ai 
eftate. 

Vol.  Ill,  Gg  ttMri 
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Cafe  155.     Hgard  hifor$  thi Mafttr  of  ihi  RoBs,  fitting  for  Lord  Cbanctlhr^ 

march  5,  1746. 


Hum  and  EUzabith  bis  wife^  youngor  ^^*1?*'^  I  plain  tiffs 
of  Natbaniol  Rokiby^  '  '  J  * 

ildift  daughter  of  Rokobj^  and  others^  3 

Somi  of  money  '^Athanlil  Rokikf  about  fifty  years  ago  became  a  frtemaii  of 
£!Sittro^free.  Lmtdm^  and  had  iffue  by  his  wife  only  two  children»  ^ 

mTo?  iWmi    defendant  Mary  and  the  plaintiff  EUzahith. 

aftir  her  mar- 

£S?wh^^'  ^"  '73'»  *'**  plaintiffs  intermarried  without  the  content  of 
^^6onot99-.Eiizahotb*s  father  or  mother9  but  the  father  was  foon  after  tho-» 
pett  to  be  on     rouffhly  reconciled  to  the  plaintiffs. 

Biftiriige  and  te 

an  •atanccmeiit,     Blizahith  never  had  any  advancement  from  her  father,  but 

olr  flutfoln  tS  *^  defendant  Mary  had  upon  her  marriage  with  Edwards  two 

orphanac*  p«^    thoufand  pounds  paid  to  him,  in  part  of  her  portion  and  ad* 

•nTtcfttfiB.      vancement,  and  a  bond  was  entered  into  by  Roiiby  previous  tc( 

this  marriage,  conditioned  that  his  executbrs  (hould  upon  his 

death,  or  fooner  after,  pay  the  further  ftikti  of  two  thoufand 

pounds,  to  be  laid  out  in  land,  or  otherwifca  as  a  provifion 

for  Mary  and  btr  ijfue. 

The  bill  was  brought  for  Edwards  to  account  wt{)i  the  plain** 
tiffs  for  the  perfonal  eftate  of  NathanUl  Rokoby. 

It  was  infiftcd  for  the  plaintiff,  that  Mary  having  been  adr 
vanced  by  her  father  with  2000/.  and  2000/.  fhe  ought  to 
bring  the  fame  into  hotchpot,  and  the  orphanage  part  of  the 
teftator's  eftate  fhould  be  divided  into  moieties,  between  Mary 

and  Elizabtth. 

'/  It  was  infilled  likcwife  by  the  plaintiffs,  that  notwithftand- 

iog,  after  their  marriage,  Nathaniel  Rokthy  did  in  his  life-time 
give  the  plaintiffs  Tome  fmall  fums  of  money  by  way  of  prefents 
on. particular  pccafions,  and  fome  other  fums,  as  a  recompenc^ 
and  fatisfadion  for  his  ow/1,  his  wife's  friends  and  families 
boarding  and  lodging  with  the  plaintiffs,  and  being  entertained 
by  them  very  often  for  a  confiderable  time  together,  (the  whole 
.of  which  prefents  amounted  only  to  434/.)  yet  that  they  were 
•fftlr  gifts  only  of  the  father,  and  ought  not  to  be  confidcrcd  as 
an  advancement* 


,; 

4 


On 
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t)n  the  other  fide  it  was  faid  for  the  defendant  Edwards  and 
nis  wife,  that  as  Natbanitl Rokeby  did,  after  the  intermarriage  of 
Hume  with  his  daughter  Elixabitb^  give  to  them  feveral  cbnii- 
^erable  fums  of  moneys  and  a  gi-eat  quantity  of  houfliold  and 
other  furniture)  amouniing  to  more  than  700/.  He  defigned  It 
as  an  advancement  of  his  daughter  Elizabtth  Hume,  and  there* 
jTore  are  not  intitled  to  an  account  of  RoJteby^s  perfonal  eftate^ 
Elizabeth  being  fully  advanced  in  bis  life- time* 

And  it  was  infifted  further,  that  if  the  account  is  decreed^ 
they' are  not  obliged  to  account  for  four  Eafl-India  bonds  of 
Nathaniel  Rokeby ^  becaufe  in  his  life-time  he  wrote  a  letter  on 
the  nth  of  November ^  ^743^  ^^  ^^  defendant  John  Edwards^ 
and  defired  he  would  difpofe  of  four  India  bonds  the  defendant 
then  had  by  him  of  Nathaniel  Rokeby^ s^  and  buy  the  houfe  in  Sa^ 
ijage  Garden  J  uhich  he  thereby  wrote  he  made  a  pr'efent  to  (the 
defendant)  Mary  his  daughter  \  that  the  four  bonds  were  ac- 
cordingly difpofcd  of  on  the  16th  oi  December  following  for 
428/.  91.  lid.  and  the  houfe  agreed  for  and  purchafed  by  the 
defendant,  and  conveyed  to  truftees  for  the  ufe  of  the  defend- 
ant and  his  heirs  in  cafe  his  wife  died  in  his  life-time,  but  if 
ihe  furvived  him^  then  to  her  and  her  heirs. 

The  defendants  infifted,  that  as  this  was  direfted  to  be  laid 
but  in  the  purchafe  of  a  particular  freehold  eftate  by  the  father 
Nathaniel  Rokebyy  and  was  laid  out  accordingly  ;  from  the  time 
of  its  being  invefted  in  land,  it  was  no  longer  fubje£l  to  the 
caftoin  of  London^  and  therefore  are  not  obliged  to  account  for 
thcfe  E aft ^  India  bonds. 

The  counfel  for  the  plaintiff  as  to  the  India  bonds  argued  it 
was  giving  only  fo  much  money  to  Mary^  and  the  fubfequent 
words,  buy  the  houfe  in  Savage  Garden^  (ffc.  was  a  defignation 
only  by  Nathaniel  Rokeby^  but  not  a  pofitive  diredion  to  lay  it 
out  in  land,  and  therefore  the  property  was  not  altered^  but 
continued  perfonal  eftate,  and  dividable  according  to  the  cuftom» 

■ 

Mafler  tf  the  Rolls,  (miliam  Forttfcut,  Efq;)  The  bill  is  If  »»>«  Ja-lbtef 

--  -    —  ...        <-  ...  .  of  a  frtcoMin 


bar  to  the  orphanage  (bare,  if  the  father  had  not  been  recon-  orphanage  fliaic« 
ciled,  but  as  that  appears  fully  in  proof,  the  only  queftion  is,  unlcfthebe 
whether  the  fums  received  by  the  plaintiff  the  huft)and  after  J^'J^'J^?* '•• 
marriage  (liall  be  confidercd  as  an  advancement,  and  bar  her 
of  her  orphanage  (hare. 

Whercfoever  there  is  an  advancement  in  marriagt,  it  (hall  j^"^,';*"^^ 
be  an  advancement  in  full,  unlefs  the  father  of  the  child  by  advancement  in 

full,  unlefg  the 
father  by  wU!>  &e,  written  by  him  and  £(Qed,  Ml  declare  the  Tilue  of  fach  advaiiLciilttt. 

G  g  a  his 
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bis  laft  will  and  teftament,  or  fooie  other  writing  by  him  writ- 
ten, and  figned  with  his  name  or  mark,  (hall  declare  or  exprefa 
the  value  of  fuch  advancement.  Eq.  Caf,  Mr.  155.  Chaa  and 
Bex. 

s^^sWen  by^  j^  th^  cafe  of  Fouh  verfus  Lnven,  i  Virn.  88.  there  is  a 
d^^zA^M^hi^,  ^v^riy  "  Whether  any  provifion  made  by  the  father  for  his 
if  not  given  as  a  ^^  child  be  an  advancement,  or  whether  only  fuch  a  provifion 

'''rfjllli'ce  of*a     "  *^  *^  ""^^^  °"  ^^^  marriage  of  the  child  j  but  held  in  the 

mam^*tgrcc.  "  Cafe  of  Jifiis  verfus  HolfirJ^  1  Ftrn.  6i,  that  fums  of  money 

mtnt,  is  no  ad-   «  given  by  a  freeman  of  London  to  a  daughter,  if  not  given 

Tincemcnu       cc  ^^  ^  marriage  portion,  or  in  purfuance  of  a  marriage  agrec- 

^*  ment,  is  no  advancement/* 

In  the  cafe  of  Cbaci  veffus  Box^  Eq.  Caf.  Ahr.  154.  the  cer* 
tificate  mentions,  that  an  advancement  to  exclude  a  child  muft 
be  in  a  conlideration  of  marriage ;  and  there  is  no  cafe  that  a 
fum  of  money  given  by  a  freeman  to  his  daughter  upon  any 
other  confideration,  is  a  bar  of  the  orphanage  (hare. 

Therefore  the  plaintiffs  are  not  barred  by  any  of  the  fumt 
given  after  marriage,  as  it  does  not  appear  to  be  on  account  of 
,  Che  marriage,  and  s^  an  advancement. 

The  next  queftion  is,  what  the  pUintiflfs  (hall  bring  into 
hotchpot :  now  upon  the  authority  of  Jenh  verfus  Holford^ 
whatever  the  father  gives  to  fuch  child  muft  be  brought  into 
hotchpot. 

The  general  nik  ^"^  ^^^^^  ^*  *"  exception  in  this  Cafe  to  the  general  rule^ 
is,  that  whatever  be caufe  the  father  lived  frequently  a  fortnight  or  three  weeks 
•  frwrmanof       ^jjh  ihc  plaintiff  and  his  wife. 

LondQnp\t%  to  • 

a  child  Ihall  be  brought  into  hotchpot* 

Prcfent.mad:hy      jj  jj  reafonable  they  (hould  be  allowed  fomeihing  for  the 

a  freeman  to  hi*  ^    ,       ,     , .    .  •  »      i  "^        /.        ^  .     .         ^  ^  ■ 

child  after  tVe-  rather  s  living  With  them  for  fome  time  ;  it  is  a  fort  of  natural 
queotiy  living  debt  from  him  to  a  child,  and  therefore  I  (hall  not  fend  it  by 
verlit^kTafl  ^^X  ^^  quantuTu  meruit  to  a  Mafter,  becaufe  I  think  what  prc- 
timc,  ftaiib:  fcnts  thc  father  made  fhould  be  confidercd  only  as  a  recom- 
ccnfidcred  only  pcnce  and  fatisfadlion  for  their  trouble,  but  refer  it  to  him  only 
for*her"'roub'^  ^^  ^^**  ^"^^  ^^^  ^^^^  wcrc  that  were  given  by  way  of  fatisfaftion 
and  not  as  a  ^i.%  and  compenfation  for  the  expence  that  the  father  put  them  to. 

to  be  brought 

into  hotchp#t.         yj^^  j^^^j  confideration  is,  what  mufl  be  brought  by  the  de- 
fendants Edwards  and  his  wife  into  hotchpot  ? 

The  2000/.  givfn  in  marriage,  and  the  2COo/.  fecured  by 
bond,  muft  unqueftionably  be  brought  into  hotchpot. 

The  only  queftion  then  16,  whether  the  400/.  Eajl-India 
bundi  iball  be  Drought  in. 

It 
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It  as  a  general  rule,  that  fettling  lands  by  a  freeman  on  a 
child  is  not  fuch  an  advancement  as  (ball  be  brought  into 
hotchpot. 

It  was  infifled  upon  by  the  plaintiffs,  that  this  is  the  fame 
as  giving  money,  and  not  an  abfolute  direction  of  the  free- 
man  to  inveft  ic  in  land,  and  therefore  muft  be  brought  into 
hotchpot. 

On  the  other  hand  it  was  infifted  by  the  defendants,  and 
very  rightly,  that  this  (hall  be  looked  on  as  apurchafe;  for 
the  eftate  was  bought  in  the  life-time  of  the  freeman,  and 
though  fettled  on  one  of  the  children,  yet  it  fliall  not  be 
brought  into  hotchpot,  for  the  money  was  the  father's,  zni 
laid  out  by  his  direfiion  in  the  purchafe  of  land. 

The  fame  rule,  which  makes  it  liable  while  money  to  be 
divided  according  to  the  cuftom,  takes  it  out  of  the  cuftom» 
when  invefted  in  land. 

Another  objedion  was,  that  this  land  fo  purchafed  is  not 
fettled  according  to  the  father's  intention,  who  dcfigned  it  for 
his  daughter's  benefit,  and  her  feparate  ufe. 

But  whether  fo,  or  not,  is  of  no  avail,    becaufe  being  laid  Money  dirraei 
out  in  lands,  takes  it  out  of  the  cuftomary  eftate,  and  there-  J  u(d"«  ?n*^ 
fore  not  fubje<5t  to  be  brought  into  hotchpot ;  and  if  improperly.  Undi  for  the 
fettled,  the  court  will  take  care  to  fee  it  carried  into  execution  5"*?' **'* , 
according  to  the  mtention  of  the  parties.  it  out  «f  the 

His  Honour  decreed  an  account  of  the  tcftator  ^oihamil^^^'^'^'*^^^^^^ 
KiMj's  pcrfon^l  eilatp,  into  hotchpot. 


B^ilir  vcrfus  Marmadute  and  Htnrj  Jlliifgtonj  March  24,    Cafe  156. 

1746. 

TH  E   bill  ftates  that  Philip  Bottler  being  feifed  in  fee  of  The  defendant. 
feveral  manors,  ^c.  and  of  the  advowfon  of  yf/hn  in"'tf?T^r! 
T»       /•!/»•        t       1  .         .TT  •      ./•    •     «        /•   />  I  r  the  bill  AS  fought 

Htrifordjhire^  by  his  will  devifed  the  firit  and  next  prcleniation  todifcover  whe- 
of  the  faid  church  after  his  deceafe,    to  Marmaduke  jfllington  ^^^r  ^ficj  iniri" 
.  and  fFiliiam  Allington,  their  executors,  &fr.  and  all  his  manors,  'He'^'n" 
lands,  &fr.  to  the  fame  perfons,  and  their  heirs,  in  truft  for  the  p,e!enteJ  to  two 
plaintiff  for  life,    remainder  to  his  fon    Philip  Boteltr  for  life,  "'her  J.vint:*, 

..  \  '       r    n  •  1  f  •  •!  I  ind  inftu.uted, 

remainder  to  his  firft  and   every  other  fons  in  tail  male,  re-  ^^  demurred, 
mainder  to  his  own  right  heirs.  «  ^«ch  difcover^ 

'ten..'  to  (hew  an 
iToidarce  of  A,  The  demurrer  alkioed,  becaufe  be  is  notjbliged  by  a  dijt^vpj  tofitbje^  bimjUj  to  a  fu^ 
Jidture,  cr  c^y  thing  in  the  nature  of  a  forfeiture^ 

G  g  3  The 
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.  The  teftater  died  without  iiTue,  leaving  Elizabeth  KeviUe  hxX 
only  fifter  and  heir  at  law,  who  became  feifed  of  the  re«. 
verfion  and  inheritance  of  the  premifles,  expectant  on  failuro 
of  iiTue  male  of  the  plaintiff  and  his  Ton, 

EUzahetb  NaviUi  by  her  will  devifes  this  reverfian  ta  Henrji 
JUington  for  life,  with  remainder  to  his  iirft  and  other  fons  ix^ 
tail,  remainder  to  Marmadukt  AUington  in  fee. 

On  the  9th  of  4^7  1743)  the  living  Qf  y^M  becoming  va-f 
cant,  the  defendant  Marmoduh  AlUngton  prefented  the  de«y 
fendant  Henryt^  who  claims  the  eftate  in  reveriion  under  MrSii 
Nruill^^  will,  and  he  was  inftituted  and  indu£led  on  the  4th 
tA  Augufi  I743>  to  this  living,  v^hich  is  upwards  of  200  /•  fit^ 
annumn 

,  On  the  2d  of  July.  17459  tl^e  plaintiff  difcovered  that  Henrf 
Allingtou  had  accepted  the  livings  of  Staingote  and  Swinhpij. 
by  which  the  living  of  A/lon  became  vacai;it ;  and  the  plainti^ 
by  his  bill  infified  he  hs^  aright  (o  nominate  j  but  that  the  de- 
fendant Marmaduki  never  informed  him  that  the  living  wa^ 
become  vacant,  and  in  breach  of  his  truft,  on  the  17th  of  Oe^ 
Uher  1744,  prefented  the  defendant  Hinry  a  fecond  time  to  the 
living  of  Aftdn,  and  he  was  admitted  by  the  bifhop  of  Lincoln  i(k 
JJion^  vacant  by  his  cej^on^  and  inftitutcd  smd  induced  the 
29th  of  O^ober  following. 

The  plaintiff  likewife  by  his  bill  inftfts,  that  MarmsuluU 
AUington  had  no  right  to  prefent  a  fecond  time,  and  that  the 
defendant  Henry  AUington  kntvf  Marmaduke  had  a  right  onlv  to. 
prefent  on  the  firft  vacancy  after  the  death  of  the  tellator  philipi, 
BoteJer^  as  he  had  feen  the  wills  of  Philip  Bcieler^  and  &iza' 
betb  Neville* 

And  therefore  the  bill  prayed,  that  Henry  AlUngton  might 
fet  forth,  whether  he  was  not  inftituted  and  induced  to  Ajht^ 
the  4th  of  Auj^ujl  1 743,  and  whether  he  did  not  afterwards,  and 
when,  accept  of  the  living  of  Staingote  and  Swinbofe^  and  w^i 
not  duly  inftituted  and  induded  thweto. 

And  in  regard  the  time  for  bringing  a  euare  impedit  wai 
lapfcd,  before  the  plaintiff  heard  of //i-ar/s  tseing  prefented  a 
fecond  time  to  Ajhn^  fo  that  he  has  no  legal  method  of  coming 
at  the  living  of  Ajhn^  prays  that  the  defendant  may  be  com^ 
pelled  to  rcfign  the  living,  and  that  fuch  perfon  P^ay  be  pre-t 
fcnted  as  he  iliall  nominate. 

The  plaintiff  annexed  an  affidavit  to  his  bill,  that  he  had  not 
heard  till  the  2d  of  July  1745,  that  the  defendant /iir^ry  had 
accepted  of  the  living  of  Staingote  and  Sujinhope^  and  that  he 
never  knew  till  that  day  the  defcndaj^C  Marmaduki  had  i^i^^ 
iented  H^nrj  a  fecond  time  to  Ajlon,  The 


and 


In  the  Time  of  Lord  Chancellor  HAftDWXcK;^ «  4fj 

The  defendant  Henry  AUingt9u^  as  to  fo  much  of  the  bill  as 
feeks  to  difcover  whether,  afcer  his  inftitution  and  indu^on  to 
Afioriy  he  was  not  prefented  to  Staing9U  and  Swinhcpi^  and  in* 
fiituted  and  indudted  thereto,  demurs^  as  fuch  difcovery  tendt 
to  (hew  an  avoidance  of  jfflon. 

And  as  to  fo  much  as  feeks  to  compel  the  defendant  to  refign 
Afton^l^c,  pleads  that  in  O^iberj  17449  Marmaduki  JUingUn 
prefented  him  thereto,  and  that  in  the  fame  month  he  was  duljr 
admitted,  inftituted  and  inducted,  and  that  he  has  ever  fince 
quietly  held  the  living  oi  AJhn^  without  any  difturbance  from 
the  plaintiff,  till  the  filing  the  bill  the  third  oi  May  1746,  by 
means  whereof  Afton  was  full  of  an  incumbent  for  the  fpace  iil 
more  than  ttghtetn  months  before  the  filing  the  bill,  or  com- 
mencement of  any  fuit  concerning  the  prefentation^  and  there- 
fore pleads  fuch  flenartj  in  bar  to  the  relief* 

By  his  anfwer  denies  he  ever  faw  either  the  original,  or  a 
copy  oi  Philip  BoteUr^s  will,  or  was  informed  of  the  contents, 
till  fince  the  bill  was  filed. 

The  living  of  AJlon  ftated  to  be  worth  170  /.  perann* 
Staingou  and  Swinbopi  togther  42  /•  only, 

Mr,  Solicitor  General  for  the  defendant  Henry  Allington. 

» 

The  living  of  A/Ion  is  above  the  value  of  eight  pounds  in 
the  King's  books,  and  therefore  the  acceptance  of  a  fecond 
living  is  a  forfeiture  of  the  firft;  and  as  the  defendant,  if  be 
ibduld  make  a  difcovery  of  this  faft,  would  fubje£t  himfelf  tb 
a  forfeiture,  he  is  within  the  common  rule  of  this  courts  and 
may  demur  to  fuch  difcovery. 

Mr.  Brown  of  the  fame  faid,  there  never  was  any  inftance 
of  coming  into  this  court,  to  have  fuch  a  queftion  anfwered> 
where  the  perfon  is  in  the  a^ual  poifeffion  of  the  living.^ 

Lord  Chancellor, 

I  take  the  rule  to  be,  that  if  a  clergyman  is  in  pofleflion  of  a  j^  ^  dereyiB^ 
living  of  above  eight  pounds  a  year  in  the  King's  books,  and  mpcrfrcflionof 
accepts  of  a  fecond  living  under  that  value,  it  is  an  abfolutc*^»^"»»*>«*V 
avoidance  of  the  firft  ;  or  if  a  perfon  in  poiTeflion  of  a  living  f^'j^^x^^'^ 
under  eight  pounds  a  year  in  the  King's  books,  takes  a  fecond  accrpts  of  tie* 
living  without  a  difpcnfation,  thifirfi  is  voidable  at  the  cledion  ^^j"^""^**^^^** 
of  the  patron.  abfoiute  tvoid- 

anceof  cbe  fi«i^; 
if  in  pofleCion  of  a  IJTuig  under  S  /.  io>  fiff.  takd  t  Ixoad  without  a  difpqi&tion,  tit  firfi  it  %'§iJM 
at  tbe  ttedlionof  the  p^cr^n« 

e  g  4  Mr. 
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Mr*  Wilhraham  of  the  fame  fide  cited  Jones  vcrfus  Meredith 
In  the  Exchequer,  Lord  Ch.  B.  Comyns*s  Rep.  66i.  where  ta 
g  difcovery  fought  by  the  bill  whether  defendants  were  edu- ' 
cated  in  the  popi(h  religion,  bfc,  and  thereby  incurred  the 
incapacities  in  the  (latute  of  ii  £5f  la/iT.  3.  they  pleaded  that 
z^^  and  \t  yras  aUowedU 

He  lik^wife  cited  Monnini  verfus  Monnins^  Reports  in  Chant^^ 
^ipart  36.  where  the  defendant's  demurring  to  the  difcovery 
of  her  marriage  fince  the  death  of  ber  hufband,  as  it  amounted 
to.  a  forfeiture,   was  held  goodt 

Mr-  A^tor^iey  General  for  ^he  plaintifF  faid,  this  is  a  dif« 
covery  of  the  fad  upon  which  the  very  right  to  the  prefentatioii 
mud  depend,  and  therefore  the  depaurrer  of  tt^e  defendant; 
ought  not  to  be  allowed. 

Lord  Chancellor, 

The  queftion  as  to  the  demurrer  is  Immaterial,  except  as  to 
t]i|e  conformity  to  t^ie  rules  of  this  court,  becauCe  it  is  a  very 
rafy  matter  to  fix  the  precifip  time  of  admi^on^  inftitution  an4 
indudion, 

The  plea  is  of  more  confequence,  becaufe  I  know  of  na 
ipftance  where  upon  an  equitable  right  to  a  prefentation,  aftei^ 
the  prefentee  has  been  in  pofleffion  fix  months,  which  makes  2^ 
plenarty^  that  (he  cejiui  que  fruft  may  come  into  this  court  to 
fet  afide  fuch  prefentation,  upon  the  general  dodrine,  that; 
there  is  no  ftatqte  of  limitations  which  can  afFedt  a  truft^ 
iThe  caufe  was  ordered  to  ftand  over  ^ill  the  30th  of  March  ta 
lopk  into  cafes  in  the  niean  tiqfie. 

pn  that  day  Mr.  Brown  for  the  defendant  Ihnry  AUingUn 
tited  Qardiner  verfus  Griffiths  in  2  P.  Wms.  fol.  404.  the 
inortgagee  of  an  advowfon  prefented,  the  mortgagor  brought 
Jiis  bill  againft  the  prefentee  feven  months  after  inftitutio(i  to. 
compel  him  to  refign  5  Lord  Chancellor  King  held  the  bill  nuift 
be  within  fix  months  in  the  fame  manner  as  a  quare  impedit^ 
^nd  therefore  difmifled  the  bill  as  to  that  part,  which  fceks  to 
(:ompel  \h^t  defendant  to  refign  his  living, 

Mr.  Attorney  General^  counfel  for  the  plainiiff^  obferved  that 
^as  a  cafe  bet^ycen  a  mortgagor  and  a  mortgagee,  and  the  fingic 
point  of  equity  was,  that  the  mortgagor  is  intitled  to  prcfent. 

Here  Marmaduke  Allingt^n^  by  virtue  of  the  will  of  Sir  Phir 
ftp  Boteier^  hzd  prefented  to  the  fr^turn^  after  the  deceafe  of 
the  teftator,  who  had  given  him  fo  far  a  beneficial  intereft, 
^m  Mppn  any  piher  ayoidaRicc  Jie  t^^d  %  mere  legal  right  only 
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as  a  truftee,  and  the  defendant  Henry  Allington  knew  his  nncle 
was  no  more,  and  that  he  had  no  right  to  prefent,  and  yec 
accepted  of  a  prefentation  from  him  with  notice  thereof,  and 
h^s  not  denied  thefe  fads  iahis  anfwer. 

And  there  is  not  a  fingle  inftancc  where  a  truftee  is  guilty  of 
a  breach  of  truft,  but  it  has  been  held  he  fhall  communicato 
that  breach  of  truft  to  the  perfon  who  takes  an  advantage  from 
it. 

Lord  Chancellor, 

I  am  extremely  well  fatisiied  with  the  determination  I  fhall 
make  in  this  cafe. 

There  are  two  matters  in  queftion,  one  upon  thiJimurrert% 
to  the  difcovcry  of  the  acceptance  of  the  fecond  living,  and  at 
to  thatj  I  am  of  opinion  the  defendant  had  a  right  to  demur, 
not  becaufe  it  is  of  any  confequence  to  the  plaintiff,  for  the 
faft  of  which  he  feeks  a  difcovery  may  very  eafily  be  afcertain- 
ed  by  the  bifhop*s  rcgifter,  but  for  the  fake  of  the  rule  of  the 
court,  that  a  defendant  is  not  obliged  by  a  difcovery  to  fubjedl 
himfelf  to  a  forfeiture,  or  any  thing  in  the  nature  of  a  f^rfeitun. 

And  therefore  in  all  bills  to  ftay  wafle,  a  plaintiff  is  not  in-  ImWIl  toftif 
titled  to  a  difcovcry,  unlefs  be  waves  the  double  penalty,  which  ulV?Jli2*if 
as  treble  damages  Dy  the  itatute  of  Qlou^Jter^  a  difcovery,  un- 

left  he  wives  tlw 
double  penalty. 

Nor  is  a  plaintiff  intitled  to  a  difcovery  upon  the  popifh  ^^>  Upon  the  popHh 
touching   the  difability  of  papifts  j    it  was  obje£ted   that  i^  i^»  the  p|ai«iff 
ought  not  to  be  confidered  as  a  penalty,  under  thefc  aSs,  hut  "j'|Jj'^,*^'JJ^    * 
as  a  limitation  over  in  favour  of  a  proteftant  heir,  but  held  becanie  thefe 
notwithflanding,  the  party  fhall  not  be  obliged  to  difcover,  be-  f^'*^-****?vk 
caufe  thefe  a6ls  create  an  incapacity,  which  has  the  fame  effeft  h,7Jbe?ime' 
with  a  forfeiture.  cflFea  wirh  « 

fbrfqtuxc, 

A  diftinSion  was  attempted  here,  that  by  21  Hen.  8.  fee.  9. 
there  is  no  penalty  fixed,  but  fays  only  that  tbefirfl  iinefice  Jball 

if  adjudged  in  the  law  to  be  void. 

It  has  been  compared  to  cafes  where  an  eftate  for  lifip  has 
been  determined  on  the  breach  of  a  condition  j  as  where  a 
woman  holds  only  durante  vlduitqte^  aiid  if  (he  marries,  limteif 
ever^  (o  the  acceptance  of  a  fecond,  is  the  deiermina^ion  of  the 
eftate  in  the  former  living. 

The  court  have  made  a  great  difference  between  a  dctcrmi«v 
nation  by  the  party  biqifelf,  and  ^  determination  by  an  ad  of 
parliament. 

Suppofe 
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If  theiiH.  S.  Suppofe  the  ftatutcof  21  Hin.  8.  had  faid,  if  he  accepts  a 
k*d  ^•IJ'  >y^^  fecond  living,  the  firft  (hall  be  abfolutcly  void ;  this  woiild 
c^Hvfngibc  have  have  been  a  penally  J  but  though  the  aft  of  parliament 
firft  A«il  be  joes  itt>t  fay  fo  in  words,  yet  it  amounts  to  juft  the  fame  thing, 
^tfmoMh^^t'  »"<*  therefore  I  think  the  defendant  is  not  obliged  to  make  A 
been  a  penalty  3  difcovery,  Hi  ofdei  to  pieferve  the  rule  of  the  court  intire. 

but  though  the 

it  in  word!,  yet      Lord  HorJwicii  allowed  tbt  dtmumr. 

it  uDountt  to 

l^S^rhTcte^n?.  The  next  matter  in  queftion  is  as  to  a  plea  of  a  plcnarty  of 
tntt  obliged  to   fix  months,  and  upwards. 

IBikt  a  4iicove- 

^*  This  goes  to  the  point  of  right. 

Marmaduke  j/llingten  was  intitled  to  one  turn  in  the  prefen« 
tation  of  the  living  of  jt/IoMy  and  was  a  general  truftee  like- 
wife  of  the  advowfon,  and  whole  eftate  to  which  it  was  append**' 
ant;  and  therefore  in  his  own  right  might  prefent  to  the  firft 
turn  :  but  as  to  all  the  reft  the  cf/iui  ^ut  trfiji  was  intitled  to 
prefent« 

After  Henry  AlUngUn  had  refigned  Aftotiy  to  'accept  of  two 
otber*livings,  he  was  prefented  a  fecond  time  to  the  living  of 
JJion  by  Marmaduki  AllingHn. 

The  bill  was  not  brought  till  above  eighteen  months  after 
Htnry  AllingtotC%  fecond  prefentation  to  the  livingofi£/?Mr,  and  as 
'  a  quart  impedit  cannot  be  fued  out  after  Jix  montos^  where  a 

parfon  has  been  prefented  to  a  living  by  one  who  has  not  a 
right  J  for  it  is  the  ftatute  of  JVeftminJler  the  2d,  13  Ed^  i.  f,  5. 
that  makes  it  a  bar ;  the  queftion  is  whether  the  fame  rule 
poght  to  hold  in  equity, 

Ai  i  fBSH  I  am  of  opinion  in  general  it  ought,  for  that  z€t  was  made 

A^ifcannot^  for  the  fake  of  preferving  the  peace  of  the  church;  a  vttf 
•onths,  where  lUf^^f"!  l^w,  and  rigidly  adhered  to  ever  fmce,  and  very  proper 
farfonhubeea  to  be  adopted  in  equity,  becaufe  it  is  the  general  rule,  that 
prefented  to  a     equity  follows  the  law,  whether  originally  a  refolution  of  the 

jiTing  i>y  one  ^        *  .  ,  liirt 

who  has  not  a    common  law,  or  introduced  by  ftatute. 

right,  is  a  rule 

very  proper  to  be  adoptfd  in  equity,  becaufe  it  is  the  general  one,  that  equity  follow^  the  lawy  be  at 

VnginaUy  a  relolution  of  the  commoa  lawj  or  introduced  by  ftatute. 

♦  The  cafe  in  2  P.  TF/ns.  404.  is  a  ftrong  cafe  for  this  pur«» 
pofe,  and  a  very  clear  authority. 

*  One  mort^ges  a  manor  with  an  advowfon  appendant,  and  the  church  beccmct 
Toi'J,  the  mortgagee  though  in  poflfeflion  (hall  not  prefent  to  the  church  tiil  the  mort- 
fageis  foreclofed  i  but  if  the  mortgagee  of  an  advowfon  prefenti,  the  bill  by  the  mort* 
ta^or  muft  be  broiight  within  fix  months  after  a  fuare  impeJk,  So  determined  by 
L.rd  Chancellor  JCin^  in  Gardiner  verfus  Griffith,  2  P.  Wmi,  404-  N*  B,  1'he  hiU 
wtfi  dtfmijifed  as  to  that  part  which  Jcugkt  to  compel  ike  deftndan:  io  rejfgn  bii  liviitg* 
^  terfus  Cri£ibj  z  P.  IVmi,  az±. 

I  Then 
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Then  the  queftion  will  be,  if  there  is  any  difiindion  be- 
tween chat  cafe  and  the  prefent. 

The  diftincSIon  infifted  on  by  Mr.  Attorney  Genera],  is,  as 
to  Henry  AllingtQrC%  notice  of  Marmaduke*%  being  only  a  trufte^ 
at  the  time  he  accepted  of  the  fecond  prefentation  to  Afion. 

A  man  might  know  that  Marmaduke  Allinglon  was  a  truftce^ 
without  knowing  that  he  was  guilty  of  fraud,  or  a  breach  of 
truft,  for  Hinry  might  conceive  that  Marmaduke  had  a  right  to 
prefent  in  the  capacity  of  a  truftee,  and  tlierefhjx  (he  notice  i$ 
pf  no  confequence, 

But  confider  how  far  it  would  extend  if  this  diftinAion  w«$ 
to  prevail,  that  where  a  man  has  been  guilty  of  a  breach  o^ 
truft  in  prefenting  a  perfon  to  a  livii^g,  no  length  of  lime  (hall. 
avail  the  prefentee  to  quiet  his  poflellion. 

It  is  true,    the  flatute  of   limitations  cannot  bie  pleaded  ^  P^^'"  v^« 
againft  a  breach  of  triift,  nor  can  a  perfon  who  Hbb  taken  a  ^yl'^H^l^ 
conveyance  from  the  truftee  fhe]ter  bimfelf  under  a  plea  of  truftee  cannot 
that  ftatute,  ^«^^«'  YiimhXf 

under  a  plea  of 
theftatuttof 

But  if  the  rule  (hould  hold  as  to  a  plenarty,  then  after  the  ^^'^won». 
defendant  had  been   in  poITeifion  twenty  or  thirty  years,  the 
plaintiff  might  fet  aiide  this  prefentation. 

For  if  the  flatute  of  Wejiminjier  the  id,  which  is  conCd^red  fVtlimnjterkh§' 
here  as  a  ftatute  of  limitation,  (hould  not  be  admitted  as  a  bar/*^^"'"" 
of  an  equitable  right,  as  well  as  a  legal,  there  is  no  period  the  pea^ of  tiw 
when  you  can  flop,  therefore  this  dodlrine  would  be  of  mif-  church,  and 
chievous  confequence,  and  fubvert  the  intention  of  ^hc  ftatute  ^"^^^^^^^J^^^ 
of  Weftminfier  the  2d,  which  was  to  fecure  the  peace  of  the limiution,  \%\ 
^hurch  ;  and  for  this  reafon  I  am  of  opinion  the  rule  Qf  law  t»rof  aoequita.- 
pught  to  prevail  in  this  court.  ul^ul^^^L 

therefore  the 

Having  faid  this  with  regard  to  the  rules  of  law  and  equity,  <*«f««^"nt'i  plrm 
J  will  go  a  little  further  as  to  the  circumftances  of  this  cafe,  e^^^^ST^iA 
that  this  is  not  fuch  a  one  as  a  court  ought  to  ftrain  in  favour  upwards S^rat 
of  the  plaintiff,   for  his  chance  of  prefenting  is  exadly  the  ■l^«w«*» 
fame,  as  Jifarmadt^ke^s  firft  prefentation  was  undoubtedly  good, 
find  there  is  no  prejudice  to  the  plaintiff  in   his  prefenting 
flenry  a  fecond  time,  bccaufe,  upon  the  death  of  Henry^   the 
plaintifPs  right  of  prefenting  accrues  equally  ias  if  HeUry  had 
never  been  prefentcd  bu^  once  tp  this  living,     l,9rd  Hardwicii 
illoy^id  the  fU(^. 


WiflfaWng 
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Cafe  157*         Wiftf ailing  vcrfus  Wejifaling  and  others^  March  5,  1746. 

An idvowfon  10    ttE RBERT Rudhall  Wtjifaling dcccafcd,  had  feveral  kinds 
Pi\rthc"word  of  cftatcs  of  inheritance,  confifting  of  freehold  and  cppy- 

hmdi,  but  by  the  hold,  and  alfo  tbi  advowfon  in  grofs  of  Linton,  and  likewifi  iftates 
Ili'he^'d^*""  P^  ^^^^  *"'»  *"**  ^*'  poffeffed  of  a  confidcrable  pcrfonal  eftaie ; 
acDUitwai.     fonic  of  the  cftales  were  in  fettlemcnt,  and  others  fubjeft  to 
his  difpofition,  and  being  fo  feifed  made  his  will,  and  thereby 
devifed  all  his  leafehold  land,    fituate  at  Hampton  Btjhop^  to 
truftees  and  their  heirs,  on  truft  to  permit  the  defendant  Philip 
Wtjifaling  to  receive  the  rents  during  his  life,  and  after  his' 
death,  the  firft  and  other  fons  of  Philip  to  receive  the  rents 
thereof,  and  for  want  of  fuch  iflue,  to  the  defendant  Uirhirt 
Wijlfaiing  and  his  heirs,  and  by  his  will  devifed  to  the  truftees 
all  his  freehold  lands  not  under  fettlement,  and  whereof  he 
was  any  way  feifed  or  poflelTed  of,  or  any  way  interefted  in 
law  or  equity,  cither  in  pofleffion,  reveruon,  or  remainder, 
which  hi  had  anj  power  to  druift  or  difpoft  of  and  alfo  all  and  fin- 
gular  his  Uafihold  ijlates  and  lands  whatfoever,  excepting  only 
fuch  as  are  herein  before  devifed,  that  they  fliould  by  mort- 
gage, orotherwife,  of  all  or  any  part  of  the  leafehold  or  free- 
hold eftate,  fecure   to  his  daughter  30C0/.  and  intereft,  and 
{Mtdt  to  this  to  Herbert  Wejifaling  for  life,  remainder  to  hii 
firft  and  other  fons  in  tail  male. 

I  The  teftator  at  the  time  of  his  death  was  indebted  in  ,largc 

fums  of  money,  by  fpecialty  and  otherwife. 

The  bill  was  bfought  by  the  teftator's  daughter  for  her  le* 
gacy,  and  hy  James  Clarke ^  a  creditor  by  Ample  contra£l,  for 
an  account  of  the  perfonal  and  real  eftate  of  the  teftator,  and 
that  the  perfonal  eftate  may  be  applied  in  a  courfe  of  admini- 
firation,  and  if  not  fufficient,  that  the  real  afllcts  may  be  fold, 
and  applied  in  fuch  proportion,  order  and  priority,  as  in  juftice 
to  all  the  defendants  it  ought  to  be  applied,  for  payment  of  the 
teftator's  debts, 

Mr.  Brown,  for  the  plaintiffs,  argued,  that  by  the  words  all 
his  freehold  lands,  the  advowfon,  though  an  incorporeal  inhe- 
ritance will  pafft,  and  gitcd  two  cafes.  How  vcrfus  Conney^  i 
Leon.  i8o«  where  it  was  held  a  reverfion  pafled  by  the  word 
lands,  and  Stiles  261,  27S.  fimilar  cafe,  where  by  the  words 
fee-frnple  lands^  a  portion  of  tithes  was  held  to  pafs. 

But  if  it  does  not  pafs  by  the  will,  he  infiftcd  it  was  aflcts 
to  pay  debts. 

Lord  Hardwicke  mentioned  the  cafe  of  Rohinfen  verfus  Toftge^ 
Michaelmas  term  1730,  determined   by  Lord  Chancellor  King^ 

au4 
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and  afterwards  afErmed  in  the  Houfe  of  Lords,  that  in  equity 
an  adv9wfon  deftendtiufon  the  heir  is  affiiSy  for  payment  of  debts 
of  the  anceftor,  becaufehere  you  may  pray  a  fale,  but  at  law  it 
is  not  extendable.  Vid.  Vin^  Jbridg.  title  Aflets,  P.  145.  PU 
a8. 

Mr.  Evans  of  the  fame  iide  faid^  that  in  Co  Lit.  374.  b.  an 
advowfon  is  held  to  be  aflets* 

Lord  Hardwicke  faid,  but  it  is  not  held  by  "Lori  Coh  to  be 
afiets  to  pay  debts,  but  to  fupport  a  warranty,  and  the  reafoa 
is,  that  the  total  efiate  pafled. 

Mr.  Brown  then  infifted,  that  the  devife  of  the  eftates  purauter 
vie  to  Philip  Weftfaling^  was  within  the  ftatute  of  3  ^.  &  M. 
for  relief  of  creditors,  and  that  they  are  aiTets  for  payment  of 
debts,  and  that  thev  are  comprifed  under  the  general  words 
eftates  a  perfon  bath  power  to  difpofe  ofhy  his  lajl  wiU^  ini  that 
whatever  would  have  been  afiets  in  the  hands  of  the  heir,  IbaH 
be  fo  in  the  hands  of  the  devifee. 

Here  is  an  eftate  limited  to  the  late  Mr.  Herbert  RudhaUtfyi^ 
faling  for  three  lives ;  he  had  a  power  to  devife  it  away  ;  if  he 
did  n6t,  it  would  have  been  aflets  in  the  hands  of  his  heir,  and 
therefore  fliall  be  fo  in  the  hands  of  the  devifee. 

Mr.  Solicitor  General  for  Philip  Wefifaling. 

Whether  the  eftates  devifed  to  him  are  to  be  confidered  as 
aflets,  will  depend  upon  the  conftrudion  of  the  ftatute  of  frau- 
dulent devifcs. 

Before  the  ftatute  of  32  H,  8.  c.  I. of  Willsy  and  y^l^  35 
//.  8.  r.  5.  no  lands  were  devifable,  which  gives  a  power  that 
every  man  who  bad  lands,  tenements  and  hereditaments  might 
devife,  but  is  plainly  confined  to  fee-fimple,  and  not  intended 
to  life  eftates,  for  they  were  capable  of  being  feifed  by  the  firft 
occupant. 

The  next  alteration  in  refpefl  to  wills,  was  by  the  ftatute  of 
frauds  and  perjuries,  29  Ch.  2.  c.  3.  /,  5.  which  gives  a  power 
of  devifing  eftates  pur  outer  w,  as  well  as  eftates  in  fee-fimple 
under  the  fame  ceremonies,  and  if  there  is  no  devife,  the  fame 
(hall  be  chargeable  in  the  hands  of  the  heir,  if  it  ftiali  come  to 
bim  by  reafon  of  a  fpecial  occupancy,  as  ajfetsbj  defcent^  and  if 
no  fpecial  occupant,  it  fliall  go  to  the  executors  or  adminiftra- 
tors  of  the  party,  that  had  the  eftate  thereof  by  virtue  of  the 
grant,  and  Ihall  be  aflets  in  their  hands. 

the 
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^he  bwner  of  lands  migbt  have  devifed  them  fo  iu  to  diTap^ 
point  his  heir  or  fpecialty  creditors,  till  the  ftatute  oi  fraudw 
ient  devifis^  3  (^.4  W.  ik  M.  c.  14.  the  mifchief  recited  there 
18,  that  perfons  might  difpofc  of  their  lands,  tenements  and 
hereditaments  by  will  or  appointment,  in  fuch  manner  as  to 
defraud  their. creditors* 

Thi  ftatute  means  by  lands,  tenements  and  hereditaments^ 
the  things,  and  not  the  intereft  the  perfon  had  in  them. 

I  am  aware  the  general  i^ords  or  had  pwjir  U  difpofe  of  will 
l)e  infilled  on  by  the  other  fide,  to  take  in  all  eftates  he  had  a 
power  to  difpofe  of;  but  plainly  eftates  for  life  are  not  in  th^ 
mdmiog  of  the  legiflature,  for  the  cafe  put  by  ^t  ftatute  of 
frauds  is  a  defcent  to  the  heir,  by  reafon  of  a  fpecial  occupancy^ 
but  the  dower  of  deviling  fach  eftates  is  not  taken  away. 

Lofd- Atfr^UTfff n  (aid,  they  a^  made  in  the  nature ,yf.perronai 
liflTets,  and  it  is  fuch  a  power  to  difpofe  as  a  tcftator  has  over 
perfonal  aflets,  and  all  the  determinations  are  uppn  jljiia  foot- 
ing. 

Mr.  Solicitor  Getaeral  inilfted^  fecondly,  that  the  advowfoii 
Aid  not4iafs.  by  the  iKrill,  efpecially  aS  it  is  a«  adyowfon  m  profit 
becaufe  this  is  an  ipcorporeal  inheritance. 

The  words  of  the  will  are  lands^  tenements,  and  leafehold 
eftates,  and  the  word  landt  will  not  carry  the  inheritancie ;  all 
his  freehold  lands  feem  to  be  m  oppofition  to  other  fort  of  ef- 
tates ;  and  lands  have  never  been  conftrued  to  take  in  the  in- 
tereft a  man  has  in  any  eftate. 

Lbrd  Hardwlcke:  I  apprehend  it  has  been  held,  that  the 
word  land  will  pafs  tbi  dtmtfnes  of  a  manor^  and  as  a  manor 
cannot  be. feparated  frpm.it,  therefore  it  will  pafs  likewife. 

Mr,  Solicitor  General, then  faid,  Suppofe  a  man  has  rent* 
charges,  rent-fervices,  and  lands,  and  he  devifes  his  lands^  this 
is  in  contradiction  to  his  other  tenures^  and  they  will  not  pafs 
by  the  word  lands. 

Mr.  Parrot  of  the  fame  fide^  as  to  the  cafe  cited  by  Mr» 
.  Brown  out  of  StiUs^  that  a  portion  of  tithes  paiTed  by  the  word 
LndsytY^ttc  was  nothing  belonging  to  the  teftator  in  this  place 
but  thefe  tithes,  and  therefore^  rather  than  the  will  (houtd  be 
ii^pffedluai,  it  was  held  they  paflfed,  but  the  rule  of  law  is,  if 
there  are.pftates  which  properly  pafs  by  the  words  of  the  will, 
it  fliall  not  bd  extended  to  fuch  eftates  that  do  not  properly  palk 
by  the  words. 

Mr. 
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Mr.  NoeJy  counfcl  for  the  defendant  Herbert  WiflfnVtng\  itt 
'fiating  the  cafe  of  Robinfon  verfus  Tlonge^  faSd,  it  wi^s  an  eqaU 
table  eftate  in  the  advowfon,  that  defcended  on  the  heir  at  laWi 
and  could  not  be  come  at  without  the  interpofition  of  this 
court ;  but  there  is  no  cafe  can  be  cited  where  a  court  of  law 
has  determined  a  legal  intereft  in  an  advowfon  to  be  afiets. 

• 

Mr.  TVUhrabamj  of  the  fame  ffde,  ftfd  there  was  no  atithb-* 
rity  that  by  the  devife  of  all  freehold  lands^  an  advowfon  will 
pafs  ;  in  Hob.  303.  It  was  held,  that  by  a  devife  of  tenements 
it  will  pafs,  but  not  of  lands  only. 

As  it  does  not  pafs  then  under  the  will,  the  queftiofi  is,  whe^^ 
ther,  as  it  is  a  bare  defcent  flbom  anceftor  to  the  heir,  ic  ihall 
be  aflfets  to  pay  debts. 

If  it  fhould  be  your  Lordfhip's  opinion,  that  the  cafe- of 
Robinfon  verfus  Tonge  was  fomething  particular,  as  being  the 
trufl  of  an  advowfon,  and  that  it  does  not  extend  to  a  legal 
intereft  in  an  advowfon,  then  it  does  not  affed  the  cafe. 

An  advowfon  yields  no  fort  of  profit  to  the  owner'i  I  do  not 
Juipw  in  What  manner  a  court  of  law  can  extend  an  advowfon^ 
if  the  owner  of  it  has  no  other  cftate4 

To  fay  that  this  court  has  a  power  of  felling  am  advowfon^ 
iinlefs  it  determines  firft  that  it  is  aflets,  is  begging  the  quef- 
tion,  and  therefore,  unlefs  this  point  is  firft  fettled,  the  court 
lias  no  jurifdi(^ion,  as  being  a  mere  legal  right. 

As  to  the  cftatcs^«rtftrf^rv/V  being  aflets,  he  cited  the  Duke 
of  Devonjhire  \tT{[iS  Hi/ton^  2  Fern.  719.  and  OUbamver(ix% 
Pickerings  Salk,  464.  where,  by  the  declaration  of  Lord  Chief 
Juftice  Holt  in  that  cafe,  it  feems  as  if  be  thought  the  ftatute 
of  frauds  and  perjuries  had  ftamped  them  afiets  for  payment  of 
debts. 

If  this  be  a  full  declaration  that  they  are  aflets,  then  they 
could  not  be  devifcd  away. 

On  the  13th  of  Aprily  I747>  this  caufe  ftood  for  judgment* 

Lord  Chancellor, 

There  are  two  queftions,  which  are  queftions  of  law. 

Firft,  Whether  a  part  of  the  eftate  of  Herbert  Rudhall  Wefi^ 
falingf  cdlltd  the  adimvfon  of  Lenton^  pafled  by  his  will}   or  if 
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it  did  not,  whether  it  is  to  be  conAdered  as  aflets  by  defcent, 
as  being  an  advowfon  in  grofs  ? 

The  fecond  queftion  is.  Whether  eftates  pur  auOr  vU  are 
within  the  ftatute  of  fraudulent  dcvifes,  and  liable  to  pay  the 
debts  of  the  teftator  ? 

As  to  the  firft,  I  am  extremely  clear,  it  did  not  pafsby  the 
will,  there  is  no  authority  that  an  advowfon  will  pafs  by  the 
word  landi^  though  it  will  by  the  words  Untmtnts  and  hendi* 
tamints. 

Being  then  not  devifed,  this  brings  it  to  the  queftion,  wbe-* 
ther,  as  fubdfting  in  a  legal  eftate,  and  no  truft,  it  is  aflets  i 
and  I  am  clearly  of  opinion  it  is,  and  fo  determined  in  RoUn*' 
fin  verfus  Tonge, 

It  is  pretty  extraordinary,  how  it  came  ever  to  be  doubted 
whether  it  was  aflets. 

In  the  cafe  of  adebt  by  fpecialty,  where  there  is  judgment 
againft  the  heir,  it  is  to  recover  to  the  value  of  th^  land  :  it  is 
laid  down  by  FUta^  lib.  2.  cap.  65.  and  Co  Lit,  374.  that  an 
advowfon  is  aflets*  to  fatisfy  a  warranty,  and  there  are  no  ne<» 
gative  words  that  it  is  not  aflets  to  fatisfy  a  bond  debt,  and 
ieems  to  be  a  diftindlion  without  a  difference  to  fay  it  is  not,^ 

The  notion  of  its  not  being  afliets  feems  to  have  been  taken 
up  from  a  faying  of  Lord  Chief  Juftice  Andnfony  in  the  cafe 
of  CUir  verfus  Piacock^  Cro.  Eliz.  359.  his  words  are,  although 
it  may  bi  holdeny  and  is  ajfets  in  aformedony  yet  it  is  not  a£its  in 
debty  for  it  is  not  of  an  annual  value  ^  and  fo  cannot  be  devifed  ;  but 
three  judges  JValmfUyy  Beamond  and  Owen  held,  that  it  is  well 
dtvifabUy  for  the  body  of  the  ail  isy  that  lands y  tenements  and  hc" 
redltaments  may  be  devifedy  and  this  is  an  hereditaments 

It  may  be  extended  for  the  king,  which  goes  upon  the  fame 
reafon  and  foundation,  what  colour  is  there  to  fay  it  fhould 
cot  be  fo  in  the  cafe  of  bond  creditors  I 

Soon  after  the  cafe  of  CUer  verfus  Ptacccky  there  came  cafes 
which  ftrongly  import  the  contrary  opinion,  Sir  ff^ill,  fones 
23,  24.  and  lo  it  flood  till  the  cafe  of  Robinfon  verfus  Tongey  in 
theHoufe  of  Lords,  March  23,  1730. 

It  has  been  faid,  the  authorities  go  no  further  than  where 
there  has  been  a  trufl  of  an  advowfon,  but  do  not  extend  to  a 
legal  in tercft  ill  an  advowfon  ;  this  argument  is  quite  cut  up 
by  the  roots  by  the  determination  in  the  lluufc  of  Lords, 

la 
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Tn  the  minute-hoolc  of  that  dky^  it  is  taken  down  that  the  Anadvowfon  {« 
queftion  pro{^ofcd  to  be  aflced  of  the  judges  was,  Whether  ^"^^l" ^^^^Yc«t 
an  advowfon  in  fee  was  aflcts;  it  muft  have  been  defe&ively  tolfatiJyVoSL 
taken  by  the  clerk,  for  the  qlieftion  intended  was,  ffljiihir  an  «w<i*tt>»» 
cdvowfon  tnfet  in  ^refs  was  aflet^ ;  for  there  could  be  no  doubt 
as  to  an  advowfon,  appendant  to  a  manor,  becaufe  the  ma- 
nor itfelf  being  aiTets,  what  is  appendant  muft  be  afiets  like- 
wife. 

The  Judges  who  gave  their  opinion  were,  Lord  Chief  :Juf- 
tice  Eyr^Sj  Baron  Price^  and  Baroti  Crnnpis ;  aiijd  Lord  S^^ 
tnond  being  confulted  upon  it  afterwards,  declared  himfelf  of 
the  fame  opinion; 

I  am  therefore  6f  opinijon  It  is  affits  by  defcmt  to  fitisfy/fi'* 
cialtji  debts. 

The  fecond  queftion  was,  as  td  the  Itafeboli iflatti  fur  auier 
vie  devifed  to  Philip  IVtftfalingn. 

It  has  been  infifted  f(^r  the  plaintiffs,  that  if  the  perfonal 
eftate,  and  the  real  cftate  defcetided,  are  not  fufRcient  to  fatis- 
fy  the  debts,  that  the  leafehold  eftates  are  liable  on  the  con- 
ftrudion  of  the  ftatute  of  fraudulent  devifes,  which  makes 
a  devife  void  againft  creditors. 

Z  am  of  opinion  ihejlatuti  dois  make  it  void. 

There  are  two  ftatutes  to  be  confidered  ;  firft,  the  ftatute  An  eftate^jv- 
T)f  frauds  and  perjuries,   29  0,  t.  **  And  for  the  amendment  f'T  *"'»  .^**"8^ 
'*  of  the  law  in    the   particulars  following;  Be   it  enafted,  ^y^li^biictodebtt 
^'  tiiat  from  henceforth  any  eftate  pur  outer  vie  ftiall  be  de-  by  fpecialty,  to 
**  vifcable  by  a  will  in  writing,  figaed  by  the  party  fo  de- ^®"^ J?^"^*J" / 
**  vifing  the  fame,  or  by  fome  other  perfon  in  his  prefcnce,  niftration,  ac-* 
**  and  by  his  cxprefs  diredions,  attefted  and    fubfcribed   in  cording  to  the 
-•<  the  prefence  of  the  devifor  by  three  or  more  witneflcs  j  and  ^°^*  ^^"** 
if  no  fuch  devife  thereof  be  made,  the  fame  fliall  be  charge- 
able in  the  hands  of  the  heir,  if  it  fliall   come  to  him  ,by 
reafon  of  a  fpecial  occupancy,  as  affets  by  defcent,  as  in 
•'  cafe  of  lands  in  fec-fimple  ;  and  in  cafe  there  be  no  fpecial 
occupant  thereof,  it  fl:iall  go  to  the  executors  or  admini- 
ftrators  of  the  party,  who  had  the  eftate  thereof  by  virtue 
**  of  the  grant,  and  (hall  be  afliets  in  their  hands*** 

The  efFe£l  of  this  ftatutejs  to  make  thefe  eftates  devife^blc, 
which  were  not  fo  by  the  ftatute  of  21  H,  8.  of  ff^lls. 

Then  comes  the  third  and  fourth  of  ff^,  t^  M.  tf.  14.  for 
relief  of  creditors  againft  fraudulent  devifes. 

Vol.  III.  Hh  ^or* 
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Lord  Hardfvlcke  read  the  preamble  and  the  firft  ena6lmg 
claufc,  "  That  all  wills,  ^f.  of  manors,  meffuagcs,  lands, 
**  tenements  or  hereditaments,  Wr.  whereof  any  pcrfon  at  the 
"  time  of  his  dccezkjball  bi  feifed  in  fee  fimple  in  pofTeifion, 
**  reverfion  or  remainder,  9r  have  power  to  difpofe  of  the  fame 
**  by  his  laft  will  or  teftament,  (hall  be  deemed  as  againft 
•*  bond  or  fpecialty  creditors  to  be  fraudulent,  and  clearly, 
**  abfolutcly  and  utterly  void,  fruftratc  and  of  none  effeft." 

It  depends  upon  thefe  words,  whereof  any  perfon  is  feifed  in 
feoy  or  have  power  to  difpofe  of 

Mod  clearly  teftators  have  a  power  to  difpofe,  fuch  powtp 
being  given  them  by  an  antecedent  ftatute,  29  Cb.  2. 

Then  virhat  grdund  is  there  for  the  court  to  make  a  limited 
ftrained  conftrudlion,  and  narrower  than  the  words,  upon  a 
fiaiuie  made  for  prcwtnting  fraud  P 

Mr.  Solicitor  General's  principal  objedion  was,  that  to 
conflrue  eftatcs  pw  outer  vie^  if  it  fhould  come  to  the  heir  as 
a  fpecial  occupant  to  be  aflets,  would  be  to  make  a  partial 
and  imperfed  provifion  under  the  fiatute,  as  it  does  not  take 
in  other  eflates  pur  auter  vie  where  the  heir  is  not  made  the  fpe- 
cial occupant. 

Now  as  to  that,  it  is  but  a  precarious  and  doubtful  ar^u- 
ment  to  conftrue  one  thing  not  to  be  within  the  ftatute,  be- 
caufe  another  is  not :  Suppofe  there  is  cafus  omiffus  in  the  a<^, 
there  is  no  reafon  why  what  is  exprefTed  within  the  ftatute 
fbould  not  have  its  ene£t« 

It  is  true,  indeed,  the  cafe  fuppofed  by  the  ftatute  is,  where 
there  is  no  fpecial  occupant,  and  no  devife ;  but  then  the 
ftatute  direds  it  fhall  go  to  the  executors  or  adminiftrators  of 
the  party  that  had  the  eftate  thereof,  by  virtue  of  the  grant, 
and  ftiall  be  afTets  in  their  hands,  and  has  the  fame  effed  as 
if  it  had  been  granted  to  the  grantee,  his  executors  or  admi- 
niftrators, and  in  this  cafe  the  executor  is  as  a  fpecial  occupant 
for  that  purpofe. 

How  did  the  law  ftand  before  the  making  of  the  ftatut^, 
as  to  a  ^.ezepur  outer  vie  to  A.  his  executors  or  adminiftraton. 
2  R.  Air.  131.   Let.  G.  pL'2. 

**  If  a  man  leafe  to  another  and  his  executors,  land  for 
«*  the  Hfc  of  7.  S.  and  cejiui  que  vie  dies,  the  executor  fhall 
be  a  fpecial  occupant,  notwithftanding  it  is  a  freehold. 

If 
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If  a  man  takes  an  eftate  as  an  executor,  it  is  aflet^,  for  he  ^^e«  a  man 
cannot  take  any  thing  as  an  executor  of  a  teftator  without  ^^^/j!^f**^^^ 
being  fo^  and  Lord  Cowper  was  of  that  opinion  in  the  cafe  of  affets,  for  as  an 
the  Djiki.  of  Divonjhin  verfus  Kinton^  2  Vtrn.  719.  "for  he**^^"^'®'  />^  » 
**  faid,  he  took  it  that  before  the  ftatutc  of  frauds  and  pcr^ take  notlitng*"' 
•*  juries,  if  an  eftate  pur  auttr  vie  came  to  an  executor  or '^"hout  being 

*^  adminiftrator,  it  would  be  afiets^"  and  decreed  it  accord*>  ^^* 

ingly. 

Now  if  before  the  ftatute  of  frauds  an<}  perjuries-j  granting  As  before  the 
tn  ettzic  pur  auter  vie  to  J.   his  execlitors  6)r  adminiftrator8,^^"^*®^^''««<*» 
would  have  made  it  aflets,  can  devifing  it  to  them    prevent  eftate  ft^^'^rJ^* 
Its.  being  liable  ?  Certainly  not,  for  the  reafon  before  men-  vie  to  ji  hit 
tioncd,  that  taking  as  executors  they  muft  take  it  as  affets.       ^"Jhli  ^IL 

Therefore  1  am  of  opinion,  that  an  ijiati  pur  auier  w<?v.thq' jj^t^'^*,^. 
jt  is  devifed,  will  be  liable  to  debts  by  fpecialty,  to  con tri- it  equally  fo. 
bute  in  a  method  of  diftrib'utioh,  according  to  the  grofs  value, 

"  Lord  Hdrdwicit  declared,  that  the  advowftnof  Lifito)t^ 
**  not  being  comprifcd   in  the  devife  of  the  teftator's-  will, 
**  ought  to  be  confidered  as  real  aflets  defcended  to  the  de- 
^*  fend  ant  Herbert  Wejifaling^  the  teftator's  heir  at  law,  fab- 
**  je£t^to  the  teftator's  debts  by  fpecialty;  and  ordered  the 
^'  fame  to  be  fold,  and  the  money  arifing  by  fuch  fale  to  be 
^^  applied  in  payment  of  fo  much  of  teftator's  debts  by  fpe- 
^^  cialty^  as  his  perfonal  eftate  will  not  extend  to  fatisfy  ) 
^^  An^   in  cafe  the  teftator's  perfonal  eftate,  and  the  money 
^^  aridng  by  fale  of  the  advowfon,  fliall   not  be  fufficient  to 
**  fatisfy  the  teftator's  debts,  then  his  Lordfliip  declared  the  . 
**  refidue  of  the  teftator's  debts  by  fpecialty  are  well  charged 
*'  on  the  teftator's  freehold  eftates,  whereof  he  was  feifed  in 
^^  feoirihther  in  law  or  equity,  and  alfo  on  his  leafehold  eftates 
^^  pwr  outer  vie  devifed   by  his  will,  and  ought  to  be   borne 
^*  proportionably  in  average  between  thofe  eftates  ;  And  his 
*^  Lordftiip  doth  declare,  that  the  equity  of  redemption  of  the 
**  eftates  in  mortgage  ought  to  be  confidered  as  part  of  the 
•*  teftator's  real  eftate^  which  pafled  by  the  teftator's  will  to 
**  his  truftees  :  And   further  ordered,  that  the  freehold  eftates 
*^  in  fee  and  leafehold  eftates^  or  a  fufficient  part  thereof,  16 
•*  be  fettled  and  apportioned  by  the  Mafter  between  the  eftates, 
**  according  to  the  refpedlive  grofs  values   thereof,  be  fold, 
*^  and  that  the  money  arifing  by  fuch  fale  be  applied   in   the 
**  firft  place  in  payment  of  the   teftator's  debts   by   fpecialty, 
•'  as  fliall  not  be  (atisficd  by  the  other  funds  bctore  m?ntion- 
**  cd,  pari  pajfu.     And    in  cafe  any  fpecialty  cre^iuofs  flialj.^'^ 
**  exhauft  any   part  of  the   perfonal   eftate,  then    his  Ample 
^^  contract  creditors  are  to  ftand   in  their   place,  and   receive 
•*  a  fatisfadion  pro  tanto,  out  of.  the  money    ariuag   by   the 
♦'  falcs  aforefaid,  and  that  the  refidue  of  the  purchafe-monejr 
**  be  applied    in    payment   of  what  fliall  be    found    due    for 
♦*  principal  and  intcreft  of  the  plain tifFiJii/r/s  lc;;dcy  of  30OQ/.  ^^ 

H  h  2  **  a^d  .         ^^ 
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^^  and  other  the  legacies  fecured  on  the  teftator's  real  eftate; 
^^'^and  if  there  (hall  he  any  furplus  thereof,  the  fame  to  be 
^*  laid  out  in  land,  to  be  fettled  to  the  fame  iifes  refpedively 
^^  as  the  lands  from  whence  it  arofe  ought  to  have  been  fet«> 
**  tied  or  gone." 

Cafe  xs8t     Moynari  verfus  Pomfret^   at  ihi  laji  Seal  afar  Hilary  Urm^ 

March  27,  1746. 

Where  a  defena«  A  Bill  was  brought  againft  the  defendant  for  a  difcovery  ; 
ant  for  wani^of  J^  ^^  ^j^^  material  part  of  the  cafe  depended  upon  the  dif- 
an^r  has  ftood  covery,  the  defendant  would  not  anfwer,  but  flood  out  the 
out  the  whole  whole  procefs  of  contempt  to  a  fequeftration,  and  the  bill 
SmJJt'to^^for  ^*»  t*ten  pro  confeffiy  and  there  was  a  decree  againft  the  dc- 
Midiration»  and  fendant  ad  computandum. 

tne  bill  uken 

C/w^^inV  ^*  ^**  ^^^^^  ^^  *^***'*^  ^^  **  defendant,  that  the  fequef- 
him  ad  cmptn  tration  may  be  difcharged  on  paying  the  cofts  of  the  coa- 

tandum-,    tht      tempt. 

court  will  not  * 

difcharge  the  (e* 

•ueftration  on  .  ^^ 

paying  the  cofts         LrOllD   CHANCELLOR, 

o*  the  contempt 

\^r  i^J^  fwt  P^P^g  ^^^  ^oft'  of  ^^^  kvtTz\  proceffes,  ten  fiillings fir  «r/, 
as  a  fecurity  to  or  twenty  fir  another^  fs  not  clearing  the  contempt,  for  the 
the  plaintiff,  for  contempt  is  the  not  putting  in  his  anfwer,  which  is  not  in 
^^lr[^*^brfore  ^^«^  defendant's  power  to  do  now,  after  the  caufe  has  befcn  fct 
the  Maitcr  to   down  and  the  decree  made. 

take  ths  account. 

It  was  faid  for  the  defendant,  that  this  diflFers  from  the 
cafe  where  a  certain  duty  is  decreed  upon  a  bill  taken  pr9 
confijfo^  becaufe  thpre  the  eftate  may  be  fold,  and  thcrliioney 
arifing  from  the  fale  applied  to  difcharge  it,  purfuant  to  the 
decree  ;  but  here,  as  it  is  a  decree  ad  computandum^  it  may  be 
prefumed  till  the  account  is  taken,  that  the  defendant  may 
have  a  balance  in  his  favour,  and  therefore,  on  paying  th^ 
cofts,  the  fequeftration  ought  to  be  difcharged. 

This  is  a  pretty  hard  prefumption  in  favour  of  the  defend- 
ant, after  he  has  ftood  out  the  whole  line  of  the  procefs,  ra- 
ther than  fubmit  to  anfwer ;  but  if  I  was  to  difcharge  this 
fequeftration,  I  (hould  do  a  manifeft  injuftice,  and  make  the 
procefs  of  the  court  intirely  inefFcftual,  and  the  defendant 
would  have  his  ends  of  the  contempt,  in  not  putting  in  his 
aniwer,  for  he  would  refufe  attending  the  Mafter  to  take  the 
account,  and  the  plaintiff  by  that  means  lofe  the  fruit  of  his 
decree;  and  therefore  as  lam  of  opinion  the  cofts  are  con- 
fcqucntial  of  his  contempt,  and  not  the  contempt  itfelf,  I 
Ihall  not  difcharge  the  fequeftration,  but  keep  it  on  foot  as  a 
fecurity  to  the  plaintiff  for  the  defendant's  appearing  before 
the  Mafter  to  t^kc  (he  account.  \ 
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HardwKke  Sewelly  ■  »  ■    '    ■         3 

Plampin  Richard/on  and  others^  ■     ^  Defendants. 

Plampin  Ricbardfon^         —  ■  Plaintiff. 

Di  Grey  and  Hardwich  Snvill  Ricbardfon^  and  }  r\  r    j     - 
^/-     D   L     «/•        J  ^i  ''  J  Defendants, 

^//ff  Kieharafon  and  others^  >  3 

Hardwicki  Sewell  RUhardfon^         -—  —  Plaintiff. 

Plampin  Richard/on  and  others^  ■  Defendants. 

TH  E    firft  bill  was  brought  by  the  executors  of  Hard-  ^^^  *^  "^^^ 
wicke  Sewill  to  eftablilh  his  will,  apd  the  trufts  thereof,  foty^^x^. 
The  fecond  bill  ftates,    that  by  virtue  of  a  fettlement  made  in  »>&>  and  a  rent 
1699,  on  the  marriage  of  the  father  and  mother  of  Hardwich  ^^^^^  ^^^' 
Sewell^  and  in  1703,  the  eftates  therein  mentioned  defcended  on  wife  as  tenant 
him  as  their  Ton   and  heir  in  tail,   that  on  the  27th  of  Novem^  in  tail  general 
ber  1742,  he  died  without  iffuc,  and  upon  his  death  the  eftates  ^rce  moniiS 
defcended  on  the  plaintiff's   wife  Jlia  the  (ifter  of  Hardwicite  »{tu  the  nat* 
Sewell  2L%  heir  in  tail   general  under  the  fettlement:  Alice  iicd  ^^  ^^^^^  i 
the  i9ih  of  Augujl  1743,  leaving  two  children,  the  defendants  no°cuiry,  n^*** 
Hardwicke    Sewell  Rtchardfon^  and   Alice    Richardfon^  and   the  received  any  tent 
plaintiff  infiits  that  he  is  intitled  as  tenant  by  the  curtefy  to  the  <*«"'>8  *>cr  me, 
poffeiEon  of  thefe  eftates,  his  wife  being  in  her  life-time,  and  at  fjch  a  poireffion 
her  death,  feifed  thereof,  and  leaving  fuch   iffue  as  aforefaid,  in  the  wire  as 
and  therefore  prays  to  be  let  into  the  poffei&on  thereof,  and  tp  I"**^f  *^  *»»f- 

^1  ^^    >       L-     i-r  #  -ir  band  tenant  bT 

jrcccivc  the  rents  for  his  life.  tbt  cwuC 

Hardwicke  Sewell  Ricbardfon^  plaintiff  in  the  third  bill,  and 
fon  o(  Plampin  Richard/on^  infifts  that  Alice  his  mother  was  ne« 
ver  Ij^ed  of  thefe  eftates,  fior  did  ftie,  or  her  huft>and  Plampin 
JRicbardfon  in  her  right,  take  poffeiEon  thereof,  or  receive 
any  part  of  the  rents,  and  therefore  he  is  not  intitled  to  be  te« 
nant  by  the  curtefy  :  Prays  an  account  of  the  rents  and  profits 
of  the  eftates  from  the  executors  of  Hardwicke  Sewell^  and  that 
they  may  be  placed  out  at  intereft  till  he  comes  of  age. 

The  rents  under  the  leafes  were  payable  at  Aficbaelmas  and 
Ladj^day^  but  the  tenants  being  greatly  in  arrear  at  the  death  of 
Hardwicke  Sewell^  Alice  Ricbardfon^  the  fifter  of  Hardwicke  &- 
velly  did  not  receive  any  of  the  Lady^day  rent  notwithftanding 
ihe  lived  four  months  beyond  that  time,  nor  did  any  other  per- 
foa  receive  it  in  the  life-time  of  Alice. 

Mr.  Wilbraham^  counfel  for  Plampin  Richard/on y  who  claims 
to  be  tenant  by  the  curtefy,  cited  the  following  authorities  in 
fupport  of  his  claim.     Co.  Lit.  29.  a.  cb.  ^.fec.  35.  title  Cur- 
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ufie  fEngiettrn  ;  in  the  comment  it  is  faid,  there  is  a  fclfin  fH 
^eed,  and  a  feifin  in  law,  and  here  Littleton  intendeth  a  feifin  in 
deed  if  it  can  be  attained  unto  5  a  man  feifcd  of  an  advowfon  qr 
rent  in  fre  haih  ifl'ue  a  daughter,  who  is  married  and  hath  if- 
fue,  and  dicth  feifcd,  the  wife,  before  the  rent  became  due,  or 
the  church  became  void,  diech  ;  (he  had  but  a  feifin  in  law,  and 
yet  (hall  be  tenant  by  the  curtcfy,  hecaufe  he  could  by  no  indu/irjf 
attain  to  any  other  feijin^  and  impotentia  excufat  legem. 

He  cited  likewife^Cfl.  Lit.  15.  b.  Id,  fee.  350.  and  Moor^ 
125.  Trin.  2'^  Eliz^  Rot,  1229.  and  Symonds  vcrfus  Cudmere^ 
Carth,  260. 

Mr,}{oelj  counfel  for  Hardwick  Sewell  Richard/on  the  Ton, 
^gainft  the  claim  of  tenancy  by  the  curtefy,  faid,  that  to  inti- 
;le  a  man  tp  be  tenant  by  the  curteiy,  there  muft  be  an  adlual 
feifin  of  the  hufband,  or  by  receipt  of  rents  in  the  life-time  of 
the  wife,  unlefs  in  the  cafe  mentioned  by  Lord  Coke  in  his  com- 
ment upon  Lit.  15.  a.  which  is  the  cafe  ol  fojpjfio  fratris^  and 
^iilingui(hed  by  him  from  all  other  cafes. 

He  cited  Sterling  and  Pendleton  before  Lord  Hardw'tch^  where 
)iis  Lordfbip  held  there  muft  be  an  adual  entry  to  make  the 
hufband  tenant  by  the  c^rtefy• 

Mr.  IVeldon  of  the  fame  fide  cited  Co.  Lit.  of  dower,  fie.  52, 

*'  In  every  cafe  where  a  man  taketh  a  wife  feifed  of  fuch  an  tf^ 

^*  tate  of  tenements,  (sfc.  as  the  iffue  which   he  hath   by  hrs 

wife  may  by  polfibiliiy  inherit  the  fame  tenements  of  fuch  an 

eftate,  as  the  wife  hath,  as  heir  to  ihf  wife:  In  this  cafe,  af- 

*^  ter  the  deceafc  of  the  wife,  he  (hall  have  the  fame  tencmenU 

*'  by  the  c\^ne{y  o(  England^    but  otherwife  not:  Co.   in  his 

comment  fays',  as  heir  to  the  wife  doth  imply  a  fecret  of  law, 

for  except  the  wife  be  adually  feifed,  the  heir  (hall  not  (as 

**  bath  been  faidj  make   himfelf  heir  to  the  wife;    and  this  i$ 

♦*  the  reafon  that  a  man  (hall  not  be  tenant  by  the  curtefy  of  4 

f*  feifin  in  law. 

Lord  Chancellor, 

This  is  a  matter  of  great  cpnfequencc  to  hufbands,  as  moft 
of  the  lands  \i\  England zrc  let  out  upon  leafes  for  years,  and  te- 
nants cxtjcmely  backward  in  paying  their  rents,  and  as  a  wife 
may  have  a  right  for  a  year  or  two,  or  no  z6\us\  entry  made,  ft 
would  be  hard  for  this  reafon  to  prevent  a  tenancy  by  the  cur-, 
tefy. 

1  he  queftion  is  a  queftlon  of  law,  whether  where  lands  on 
which  there  are  leafts  for  years  exifting,  and  a  rent  incurred, 
defcend  on  the  wife  as  tenant  in  tail  ;  and  (he  furvives  three 
pionihs  after  the  rent-day  incurred^  but  has  made  no  entry,  no^ 
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was  there  any  rent  paid  during  her  life,  is  fuch  a  poiTeffion  of 
the  wrfe,  as  will  make  the  hufband  tenant  by  the  curufy  ? 

It  has  been  infifted  on  one  hand,  that  there  mud  be  a  feifin 
in  deed. 

And  on  the  other  hand,  that  if  the  feifin  in  deed  cannot  be 
attained  unto,  the  law  excufes  it;  and  therefore  the  cafe  put 
by  Lord  Coke  will  afford  a  good  deal  of  argument  on*  the  pre- 
fent  cafe  :  jf  man  feifed  of  an  advowfon  or  rent  in  fee  hath  ijfue  a 
daughter^  ^c,     Co,  Lit,  2g,  a. 

To  go  by  fteps,  here  is  an  eftate  of  which  the  brother  was 
feifed  in  tail,  defcends  upon  the  fifter  in  tail  general ;  the  pof- 
ftflion  of  the  IciTee  was  the  pofTcflion  of  the  brother,  and  he 
undoubtedly  died  feifed,  afterwards  the  filler  became  feifed. 

Suppofing  (he  had  died  before  Lady-dayy  I  fhould  have  had  The  hufbaoa 
no  doubt  but  the  hufband  would  have  been  tenant  by  the  curr  '*°"*^  ^^"^  ^-*" 
tefy,  becaufc  he  could   do  nothing  till   rent-day  came  j    forJu™y  J  ii,* 
the  law  never  requires  a  man  to  become  a  trefpafli^r.  wi^e  hjd  died 

before » he  rent- 
nay  c&nie 

Lord  Coke  fays  in  his  comment  on  the  8th  fciSion  of  Little* 
ton^  15.  a,  *'  If  the  father  maketh  a  leafe  for  years,  and  the  lef- 
*'  fee  entereth  and  dieth,  the  eldeA  fon  dieth  during  the  term 
•*  before  entry  or  receipt  of  rent ;  the  younger  fon  of  the  half 
'*  blood  (hall  not  inherit,  but  the  fifter,  becaufe  the  poflefSon 
•*  of  the  lefl'ee  for  years  is  the  pofleflion  of  the  eldeft  fon,  fo 
^*  as  he  is  a6lually  fetfed  ol  the  fee  fimple,  and  confequenily  the 
*'  fifter  of  the  whole  blood  is  to  b?  heir.'* 

There  is  not  a  ftri£ler  cafe  than  this  of  pojfejjio  fratrlsj  and 
yet  you  obferve  Lord  Coke  fays,  that  if  the  eldeit  fon  die  before 
^ntry,  or  receipt  pf  rent,  the  fifter  ihall  inherit* 

Actually  feifed  is  the  fame  thing  as  feifin  in  deed  \  then  why 
was  not  the  wife  in  this  cafe  adually  feifed  \ 

Mr,  Noel  in  anfwer  to  this  refers  to  the  next  page  in  Co.  Lit, 
15.  b,  **  What  then  is  the  law  of  a  rent,  advowfon,  or  fuch 
**  things  as  lie  in  grant  ?  If  a  rent  or  an  advowfon  do  defcend 
**  to  the  eldeft  fon,  and  he  dieth  before  he  hath  feifin  of  the 
**  rent,  or  prcfent  to  the  church,  the  rent  or  advowfon  fliall 
*'  delcend  to  the  youngeft  fon,  for  that  he  muft  make  himfelf 
•*  heir  to  his  father  :  and  therefore,  fays  Mr.  Noel^  there  ought 
**  to  have  been  an  aSlual  feifin  of  the  rent,  or  Plampin  Richard^ 
*•  fon  ^ouid  not  be  intitlcd  to  be  tenant  by  the  curtefy. 
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But  the  confequence  I  draw  from  it  is  different  from  wbat 
Mr.  Nod  does ;  for  in  the  fame  fedion  he  faith,  *^  This  cafe* 
**  diffcrcth  from  the  cafe  of  the  tenancy  by  the  curtefy ;  for 
**  there,  if  the  wife  dieth  before  the  rent-day,  or  that  the 
*^  church  become  void,  becaufe  there  was  no  laches  or  default 
^^  in  the  hufband,  nor  poifibility  to  get  feifin  ;  the  law,  in  re* 
^^  fped  of  the  iflue  begotten  by  him,  will  give  him  an  eftate  by 
*^  the  curttfy  of  England  I**  fo  that  you  obferve  the  cafe  of  te- 
nant by  the  curtefy  is  coniidcred  more  favourably  than  a  po/pjpa 
fratriiy  for  a  pojfejfio  fratris  z%facitfir$rim  effi  bandtm  requires 
fome  aA  to  be  done  to  make  her  heir. 

Then  all  that  remains  in  the  prcfentcafe  is  the  laches  inno( 
receiving  or  diilraining  for  (he  rent  that  became  due  at  Lady-  daj^ 

The  receipt  of  rent  would  have  amounted  to  evidence  -  aa 
a£lual  feifin,  and  if  the  truAees  under  the  will  of  the  bri '  er 
had  received  any  rent  in  the  life-time  of  the  wife,  would  h«ve 
been  a  material  obje£iion;  but  no  rent  has  been  received  that 
has  incurred  after  the  death  of  the  brother  either  by  the  wife  or 
any  perfon  againft  her ;  and  therefore  is  a  very  ftrong  cafe,  to 
make  the  hufband  a  tenant  by  the  curtefy,  as  the  pomflion  of 
the  leflee  yfzs  the  pofl'e/Iion  of  the  wife,  and  there  could  be  AQ 
other  without  making  the  hufband  a  trefpafier. 

Lord  flardtvicif  **  declared  the  will  of  Hard^juiei  Sewell  to  be 
<^  well  proved,  and  that  it  ought  to  be  eftablifhed,  and  the 
*'  trufts  thereof  performed,  and  decreed  the  fame  accordingly  : 
**  and  as  to  the  teftator's  real  eftate,  he  ordered  the  Mafter  tq 
*'  inquire  what  part  thereof  was  comprifed  in  the  two  feitle- 
*'  mcnts  dated  the  26th  of  February  1699,  and  the  13th  of 
**  Augujl  1703,  and  what  particular  parts  of  the  tcftator's  ef^ 
**  tate  defcendcd  to  Alice  the  late  wife  of  the  defendant  Plant- 
pin  Richardfonj  the  mother  of  the  plaintiff /Ajr^w/V/f  Stwelt 
Rlchardfon^  in  tail,  and  what  particular  parts  of  the  eflate 
**  pafl'ed  by  the  tcftator's  will  to  his  truftccs  :  and  alfo  to  in- 
**  quire  what  parts  of  the  lands  which  defcended  to  the  defend-? 
ant  Plampin  Richardfon\  wife  in  tail  were  at  the  teftator*s 
death  (landing  out  on  any  leafe  or  leafes  for  years,  and  of 
what  particular  part  of  fuch  eftate  the  tcftator  died  feifed  in 
**  adurJ  poffcffion,  and  to  ftate  the  fame  ;  and  his  Lordfliip 
doth  dtclare  that  he  is  of  opinion,  that  the  defendant  P/^m* 
ptn  Richard/on  is  intiiled  to  be  tenant  :by  the  curtefy  of  all 
fuch  lands  as  defcended  to  his  late  wif^  in  tail,  whereof 
1*  any  leafes  for  years  were  cxifting  at  the  teftator's  death, 
**  which  continued  till  the  death  of  his  wife;  but  that  he  is 
**  not  intitlcd  to  be  tenant  by  the  curtefy  of  any  part  of  fucJ^ 
<'  land?,  whereof  no  fuch  leafes  for  years  were  ej^ifting  and 
^?  continuing  as  aforefai^.'* 
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Jpril,  4, 1747,  D9apr  JTtnm^  canon  rifidentiarylp,  .    .^p         Cafe  160. 
ef  tki  church  of  Sarum,  jrjainuit. 

Bampton^  Saycr^  and  others j  canons  of  iho  farm \r\  t    ;t 
churchy  juetcndants. 

IN  the  church  of  Sarum  there  are  a  dean  and  fix  canons,  who  Though  a  aet« 
grant  and  renew  leafes,  and  divide  the   fines  into  feven  «nd  chapter  are 
parts,  if  the  Icafe  is  made  when  the  number  is  complete,    hut  ^"^^'*!^  j"  ^ 
if  during  a  vacancy,  then  among  the  dean  and  rcfidentjarics,  numd,^ajf" 
according  to  their  number  exiftine.  accident  deiayt 

^  ^  the  leafe,  wbicli 

On  the  28th  of  O^ohr  X738,  Dofior  Eyns^  one  of  the  ca-  edVrom  theS*^' 
Dons,  died,  and  there  were  only  five  canons  beiides  the  dean,  f*^^^»  orfrom 
and  fo  continued  till  the  27th  of  Jung  1739,  when  the  plaintiff  [^^Y;**^;*;/^^ 

was  eleAed.  pleted  tin  after 

A  fi«w  member 

About  the  time  of  the  plaintifPs  cleAion  Mr.  Stilcf  being  JJ^J^^^  ]j* 
willing  to  renew  two  leafes  for  lives  of  the  manor  of  Melkjham^  ^opoitiM, 
agreed  with  the  canons  for  a  fine  of  TO50/.  and,  in  Novemhor 
1739,  delivered  the  old  leafes  to  the  defendant  5^7y/r  to  be  fur- 
jiendered,  to  enable  the  dean  and  chapter  to  make  new  leafe$ 
when  the  agreement  ihould  be  completed  ^  and  the  dean  an4 
chapter  on  the  12th  of  November  1739  granted  him  two  leafes 
nccordingly,  to  him  and  his  heirs,  to  hold  for  three  liv«s,  and 
Ht  the  fame  time  a  licence  of  alienation  was  granted  him,  and 
leafes  and  licence  were  executed,  and  pailed  the  common  feat, 
after  the  plaintiff  was  admitted  a  canon,  fo  that  he  became  in* 
titled  to  a  feventh  part  of  the  1050/.  fine,  being  150/.  but  the 
whole  was  received  by  the  dean  and  the  other  five  canons, 
which  was  25  /•  each  more  than  they  were  intitled  to. 

The  dean  and  one  of  the  canons,  on  an  application  to  them 
by  the  plaintiff,  paid  him  25/.each,  but  the  four  other  canons 
refufed,  and  therefore  the  bill  pray9  that  they  may  account 
with  the  plaintiff  for  the  feventh  part  of  the  fine, 

Yhe  defendants  infift,  that  in  Jpril  17391  long  before  the 
plaintiff's  eledion,  Mr.  f//7rj  applied  to  the  dean  and  chapter 
of  Sarum  to  renew,  and  on  the  19th  of  ^ay  paid  1050/.  to  the 
defendant,  which,  amounting  to  175/.  apiece,  was  foon  aftef 
divided,  as  it  is  ufual  to  divide  fines,  in  confideration  whereof 
the  dean  and  chapter  on  the  26th  of  June^  ihe  day  preceding 
the  plaintifPs  eledion,  fealed  two  leafes,  whereby  they  demifed 
to  Mr.  Stiles  and  his  heirs  the  manor  of  Melkjham  for  three 
lives,  which  were  lefj  in  the  defendant's  hands,  to  be  deliver- 
ed to  Mr.  Stiles^  when  he  furrendered  the  old  leafes,  which 
\yere  not  furrendered  till  the  8th  of  fJovemher  17399  and  the 
f  ^efendaMit 
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defendant  Ss^er^  to  whom  the  whole  care  was  left  of  finiCbing 
this  afFair,  altered  the  date  of  the  leafes  while  they  were  in  his 
keeping,  by  inferting  the  date  of  the  12th  of  November  inftcad 
of  the  26th  of  June^  merely  to  make  the  date  of  the  leafes  fub- 
fequent  to  the  date  of  the  furrender  of  the  8th  of  Novemher  ; 
and  the  defendants  infift  that  the  agreement  entered  into  and 
figned  with  Mr.  Stiles  for  the  purchafe  of  the  leafes,  and  pay- 
ment of  the  fine,    and   the  dean  and  chapter's   fealing  new 
leafes,  amounted  to  a  furrender  of  the  old,  and  that  the  fur- 
render  of  the   8th  of  November  was  unnecefTary,   and  confe- 
quently  the  leafes  of  the  26th  of  June  immediately  took  effeft 
on  the  fealing  of  them,  and  that  the  refealing  on  the  12th  of 
November  was  at  the  requeft  of  Mr.  Stiles^s  agent,  and  that  the 
dean  and  chapter  complied  only  to  fatisfy  his  fcruples,  and 
therefore  the  refealing  after  the  alteration  of  the  date  amounted 
to  no  more  than  a  confirmation  pf  whajt  was  before  efFedual 
and  valid  ;  that  the  agreement  with  Mr.  Stiles  for  granting 
0   leafes  was  fully  carried  into  execution  on  his  part,  by  paying 
the  fine  In  May  17399  and  that  the  dean  and  chapter  and  re- 
iidentiaries,  at  the  time  the  agreement  was  made  and  fine  paid| 
were  alone  intitled  to  divide  the  fine. 

It  appeared  in  evidence,  that  thefe  leafehold  eftates  were  in 
mortgage  to  Mr.  Edwin^  and  that  one  of  the  lives  dying,  ap- 
plication was  made,  on  behalf  of  Mr.  S//7^i  and  the  mortgagee, 
to  the  defendant  $j)rr,   for  renewing  them,  by  adding  a  new 
life  or  lives  ;  and  by  his  order  the  chapter  clerk  made  two  fets 
of  leafes,  one  in  Mr.  Stiles's  and  the  other  in  Mr.  Edwin'% 
name,  and  both  were  fealed  together  on  the  26th  of  June  1739; 
and  at  the  time  of  the  fealing,  the  chapter  clerk  obferved  to 
the  dean  and  two  of  the  canons,  that  he  thought  it  irregular 
to  feal  two  leafes  of  the  fame  premifies  to  different  perfons, 
and  fwore  that  he  afterwards  faw  the  two  leafes,  with  a  rafure 
appearing  in   the  date,  which  was  altered   and   made  to  bear 
date  the  12th  of  November  1739,  inftead  of  the  26th  of  June^ 
and  that  the  leafes  with  this  rafure  were  in  the  hands  of  the 
defendant  Sayer  ;  and  afterwards,  in  Auguji  1740,  refealed   at 
the  requeft  of  Mr.  Stiies's  agent,  he  being  diffatisfied  with  the 
leafe    having   been   altered.     Do£tor  ClarJk  the  dean  fwore  he 
apprehended  the  reafon,  inducing  the  defendant  Sayer  to  make 
fuch  alteration,  might  be  to  fecure  the  whole  fine  paid  on  the 
renewal  of  fuch  leafe  to  the  reft  of  the  chapter,  cxclufivc  of 
the  plaintiff.     Mr.  Stiles  in  his  examination  Iwore,  that  about 
the  17th   of  May ^  '739»  he  gave  diredtions  to   pay  the   dean 
1050/.  as  a  fine  for  renewing  the  leafes,  but  did  not  remember 
it  ever  came  under  his  confideration  when  or  how  the  dean  and 
chapter  fhoulJ  divide  the  money,  but  that  he  could   not  but 
look  on   it  as  a  depofit  in   their  hands,  tor  which  he  was  to 
t)ave  new  leafes,  as  foon  as  things  were  ripe  fox  the  execution 
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%nA  delivery,  and  that  the  reafon  of  his  directing  the  money 
to  be  paid  fo  incautioufly,  was  owing  to  the  prefiing  inftances 
pf  the  defendant  Sayer^  who  frequently  by  letters  urged  him^ 
as  on  the  part  of  the  deaP)  to  the  fpeedy  performance  of  the 
agreement,  or  elfe  that  the  dean  and  chapter  would  not  think 
themfelves  bound  to  ftand  to  it* 

Lord  Chancellor, 

The  general  queftion  is,  Whether  the  plaintiff,  as  a  canor) 
refidentiary  of  the  church  of  Sarum^  is  tntitled  to  a  (hare  of  the 
fine  of  1050/.  with  the  dean  and  other  canons  as  refidentiary 
$xijitng^  and  having  a  right  at  the  time. 

It  muft  be  admitted  to  be  the  general  rule,  that  where  a  leafe  No  int^t^ft  cm 
is  made  by  thefe  corporate  bodies  fealed  under  the  common  feal  Jorpor"tc*b«Jf 
(for  no  intereil  can   pafs  out  of  them  at  law,  but  under  tht  atUwbutund^ 
common  feal)  they  are  intitled  to  divide   the  money  arifing  J.**«  «««»^. 
from  the  fine  in  equal  proportion  amongft  them  in  fome  cafes,  ^* 
and  in  others,  the  dean  has  a  double  (hare  to  the  reft  of  thQ 
chapter.  '  • 

The  firft  qucftion  is,  when  the  leafe  was  really  and  effeflually 
made  in  law  to  Mr.  Stilis^  now  S'xipranfis  EyUi  StiUs^  the  lefiee. 

This  is  very  eafily  refolved  in  point  of  law  :  to  be  furf 
it  was  not  a  fubftantial  eil-e£lual  leafe,  till  fealed  in  1740;  » 

for  as  to  the  fealing  in  I739>  the  day  before  the  plaintiff's 
election,  it  is  admitted  at  the  bar  that  was  invalid,  for  want 
of  a  furrender  of  the  old  leafes,  or  it  would  have  been  a  leafe 
for  four  lives,  and  within  thedifablingftatutes ;  and  no  men  in 
their  fenfes  would  fet  their  feals  to  leafes  giving  a  right  to  tw^ 
different  fcts  of  perfons  for  their  lives,  the  fame  day  :  There- 
fore they  could  have  no  apprehenfion  they  had  made  an  effect 
tual  leafe,  and  binding  upon  the  body  corporate. 

As  to  the  altering  the  date  from  the  26th  of  June  to  the  |2tb 
of  November^  it  ihews  plainly  Mr.  f^jp/r  himfelf  did  not  appre- 
hend the  former  were  valid  leafes,  fo  that  they  were  ineffeSual 
not  only  in  point  o^  law,  but  even  in  the  apprehenfion  of  the 
parties  till  1740,  when  Mr.  Stiles  the  leffee  found  out  the  mar 
pagement  againft  himfelf,  and  inAAed  vpon  aneffediual  leafe.. 

If  it  was  not  a  fubftantial  leafe  in  point  gf  law,  confider  it 
jDcxt  on  the  foot  of  equity. 

It  has  been  infifted,  pn  the  part  of  the  defendants^  that  jf 
there  was  fuch  an  agreement  in  May  and  June  I739>  as  bound 
both  parties  in  a  court  of  equity,  this  court,  though  executory, 
yf'xW  carry  it  into  execution,  and  therefore  is  t-o  Oe  confidered 
f s  ^aal  aod  complete  frpm  that  timc^ 

Thcrf 
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The  role  as  to  There  arc  manjr  cafes  with  relation  to  private  perfons/where 
^nufntoas'  agreements  have  been  confidered  at  binding,  and  the  courf 
cutioo  as  to  will  Carry  them  into  execution,  but  will  not  hold  generally  aa 
^V^^^hTa*   ^^  agreements  made  with  aggregate  bodies. 

f  enerslly  at  to 

•ggrcpce  bodies.  Then  the  queltion  will  be,  what  has  been  done  in  the  pre* 
fent  cafes  on  the  fide  of  the  plaintiff;  it  is  called  a  depofit  only, 
and  on  the  fide  of  the  defendants  a  payment,  and  that  the  body 
corporate  is  bound  by  it. 

Bodies  corporate.      Bodies  corporate,    efpeci?lly  icelefiaftical^   differ  extremtlj 
SScawSr*'  from  private  perfons :  I  do  not  give  any  opinion  on  the  caie 
fjRicmdy  fnm    I  am  going  to  put ;  but  fuppofe  a  body  corporate,  having  a 
Iffivau  peribns.  power,  make  an  agreement  for  a  renewal,  and  the  fine  is  paid, 
I  will  not  fay  the  court  will  not  compel  them  to  execute  a 
]eafe,  notwithftanding  a  new  member  is  introduced  amongft 
tRem,  becaufe,  as  they  had  a  power  over  the  legal  eftate,  they 
had  a  power  ove^  the  equitable  \  but  then  there  will  be  a  great 
difference  where  the  agreement  for  the  contrad  was  not  fixed 
and  certain,  but  might  be  varied,  for  here  was  a  queftion  be- 
tween themfelves  bow  the  contra^  was  to  be  made. 

Suppofe  there  is  an  enhancing  of  the  fine  on  the  delay  of  the 
tenant's  applying  to  renew,  that  will  not  alter  the  right  of  the 
new  member  as  to  his  proportionable  (hare  of  the  fine  :  I  will 
go  further  ftill ;  fuppofe  the  court  ihould  confider  an  agree* 
ment  to  do  an  ad  by  a  dean  and  chapter  as  done,  where  the 
dean  and  chapter  have  full  power  over  the  revenues,  and  the 
tenants  full  power  to  renew  their  eftaies  held  of  them,  yet  it 
will  prove  nothing  in  the  prefent  cafe,  for  that  will  bring  it 
to  the  queftion,  whether  this  was  fuch  an  agreement  as  they 
were  bound  by. 

I  am  of  opinion  this  was  not  a  binding  agreement,  for  it  all 
depended  upon  the  will  of  Mr.  Edwin  the  mortgagee,  who  was 
DO  party  to  the  agreement. 

• 

Suppofe  a  dean  and  chapter  are  very  reafonable  in  the  fine 
they  demand,  Tand  any  accident  delays  the  leafe,  which  has  not 
at  all  happened  from  the  fault  of  the  dean  and  chapter,  or  even 
frcm  the  tenant,  but  from  fomc  particular  circumftances,  yet 
if  the  Icafe  is  not  completed  till  the  new  member  comes  in,  he 
fliall  have  his  proportion. 

A  blank  was  left  for  the  livfs  in  the  leafes  that  were  fealed 
on  the  26th  of  y««^,  and  the  dean  and  chapter  were  not  obliged 
to  accept  of  the  lives  that  ibould^be  named  afterwards,  and 
Mr.  Stiles  fays,  he  underftood  it  as  'a  depofit  only,  becaufe  the 
dean  and  chapter  might,  if  they  plcafcd,  difapprm  s  of  the  lives* 

ficCd;:s 
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I  Befides  this,  here  was  Mr.  Edwin  in  the  cafe,  who  had  the  Whereamoit* 
legal  intcreft,  and  a  right  to  be  confuhed  as  to  the  furrender  of  |2rMdd^***t« 
the  old  leafe  $  for  I  am  of  opinion,  if  he  had  refufed  to  furren*  ]eaie»  refufet  to 
dcr,  a  court  of  equity  would  not  have  compelled  him,  as  he  f*««ndcr,ac<MMt 
was  an  incumbrancer,  for  he  might  have  objected  to  the  lives  co^^'hini  ^ 
propofed,  and  infifted  the  lives  in  being  were  better,  or  obliged  he  may  infift  the 
the  tenant,  the  mortgagor,  to  have  propofed  other  lives,  o*"  1^*'*"**^S*'* 
redeem  him  :  Indeed,  if  it  had  been  a  chattel  intereft,    and  tbe^tanant,  tb* 
leafe  for  ye^rs  only,  it  would  have  been  otherwife,  for  then,  mortfagor,  t« 
upon  furrenderins  the  old.  in  which  there  was  only  a  remain-  P^opofe  othett, 

A         r  J  I  I J  1-  I  or  redeem  himi 

der  of  a  term  to  come,  a  new  and  longer  term  would  have  been  othtrwifc  if  it 
granted,  which  Was  an  advantage  to  the  mortgagee,  as  being  a  bad  been  a  chafe* 
better  fccurity.  Thiw^Sfw 

iDf  a  new  and 

Mr.  Edwin  did  not  furrender  the  leafcs,  nor  were  any  orders  loncer  unn  iiaa 
fcnt  by  Mr.  Stiles  for  executing  new  leafcs  till  November,  1739  ;  jJ^JS^j^^^ 
the  plaintiff  was  eledled  the  27th  of  June  before,  and  theretore 
is  intitled  to  a  ihare  of  the  fine*  9 

Accidents  might  have  happened  in  the  intermediate  time, 
of  deaths  in  the  corporate  body,  or  of  ceffioa,  upon  their  being 
preferred,  which  might  have  made  a  majority  of  new  members; 
in  that  cafe  it  would  have  been  abfurd,  that  a  minority  (hould 
have  infifted  the  agreement  was  binding,  akid  ought  to  have 
been  carried  into  execution. 

By  a  letter  of  the  7th  of  Auguji,  X739>  fr<^ni  Sir  John  EyUs^ 
Mr.  Stiles*s  father,  to  the  defendant  Sayer,  it  appears,  that  ic 
was  owing  to  the  misfortune  of  the  mortgagees  refufing  to  fur- 
render ;  the  affair  was  not  fini(bed  ;  Sir  John  Eyles  aded  for  his 
-Ton,  and  therefore  this  imports  that  the  fon  underftood  the  pay- 
ment of  the  thoufand  guineas  to  be  as  a  depofit  only,  and  had 
no  apprehenfion  the  dean  and  chapter  intended  to  divide  it  tiU 
the  whole  contrad^  was  performed ;  another  letter  to  Sayer  of 
the  31ft  of  Augujl,  I739>  ^^^  been  read,  importing  what  de- 
fendant calls  an  agreement  was  not  binding,  but  requires  a 
further  agreement. 

Then  at  what  time  was  the  confent  of  the  leffee,  that  the 
dean  and  chapter  fhould  divide  it  amongft  them  ?  certainly  not 
till  Auguft,  174O)  and  feems  to  me  fo  plain,  that  I  am  of  opi- 
nion there  was  no  agreement  that  could  bind  this  body  cor- 
porate or  Icffee,  till  after  the  furrender,  and  Mr.  Edwin  the 
mortgagee's  coming  in. 

Taking  it  then  either  in  law  or  equity,  it  is  a  clear  cafe, 
that  the  plaintiff  is  intitled  to  his  (hare  of  the  fine. 

Still 
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iftbody€of^  Still  it  has  been  faid,  that  thefc  are  inarti  proventus^  and  a 
I^mf^riTtk  ^^*"  ^^^  chapter  therefore  are  juftificd  in  getting  them  as  foori 
aperfontognnt  as  poiliblc,  and  that  the  agreement  with  a  lefTee,  and  payment 
himthife,  and  ^f  ^  g^g^  binds  the  body  corporate;  and  if  a  body  corporate 
IhougM^m^^^ '  makes  an  agreement  ^rith  a  perfon  to  grant  him  a  Icafe,  and 
the  membenof  the  money  IS  paid,  I  will  not  fay  a  court  of  equity  would  not 
that  body  were^  carry  it  into  execution  ;  probably  it  would,  though  fome  of 
^^^t^vi^^^  the  members  of  that  body  were  wanting. 

ry  it  into  eiectt* 

tioA.  rk  4 

A  dean  and  But  a  dean  and  chapter  ought  to  conflder  theitilelVes  ai 

chapter  ought  not  truftees  for  their  fucceflbrs,  and  not  fufPer  any  immediate  ad« 
^i^Uxl%^l^'  v*'^^*gc  ^o  themfelves  in  filling  up  vacant  lives,  to  bias  their 
cag^tothem-     minds  in  taking  a  lefTcr  fine,  to  the  prejudice  of  the  fucceffioiit 

leJves  in  filling 

tip  vacant  lives>  to  bias  their  mindi  in  taking  a  left  fine^  to  the  prejudice  of  the  fuccrflioii* 

^^^l  *n!  *"**'  T^^7  have  a  truft  repofed  in  them  by  the  crown^  or  by  their 
•nVcoropieie,  a  fo^^dcr,  for  the%enefit  of  the  fucceffion,  as  well  as  for  them^ 
court  ot  equity  felves,  and  they  ought  to  have  the  fucceffion  principally  in  view^ 
bi'tThV*' wVuld*' *"^  though  whek-e  the  matter  is  finiflied  and  complete,  a  court 
not  ftriln^r  ^^  equity  cannot  fet  it  afide,  yet  they  would  not  ftrain  to  fup^ 
fupport  fucha     port  fuch  a  contract. 

contract. 

Upon  the  whole,  I  am  of  opinion  the  plaintiff  is  intitled 
to  a  decree  for  his  demand,  and  on  the  circumftances  of  the 
cafe,  to  his  cofts  from  all  the  defendants  >  and  his  Lordlbip 
decreed  accordingly. 


Cafe  161.'  JfrilSt  1 747.     Ex  part f  Strang f ways. 

A  Bill  was  brought  by  Mr.  Strangiways  againft  his  Wife, 
(he  appeared  ih  court    and  deiired  that  a  guardian  mi^bt 
be  aifigncd  to  put  in  an  anfwer  for  her* 

Lord  CriANCELLOR, 

A  huft)and*i  I  am  of  Opinion^  that  the  hufband*s  bringing  a  bill  againft 

Sft  a  wi^e*  is  ^^^  **  admitting  her  to  be  a  feme  fole,  and  ihe  muft  put  in  an 
admitting  her 'to  anfwer  as  fuch;  and  that  he  never  knew  au  iiillancc  of  ap* 
he  a  feme  fole,     pointing  a  guardian  in  this  Cafe. 

and  (he  muft  put    *  «?       w 

in  her  anfwer  at 
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April  8,  1 747 .     Ex  parti  Main.  Cafe  1 62. 

A  Petition  was  preferred,  praying  that  an  infant,  the  heir  The  court  under 
of  a  mortgagee  in  fee,  who  was  likcwife  a  feme  covert,  ***«  ^'f-  o^ 
might  convey  by  fine  under  the  fiatute  of  7  Ann,  c.  19.  the  dcran"ia!inMhe 
Matter  reporting  it  to  be  neccfiary.  li«r  of  a  mort- 

gagee  in  fee,  and 
who  ii  likcwife 

Lord  Chancellor  faid,  this  queftioncame  before  him  foon  after  a  feme  co?ert,  t^ 
he  had  the  feals,  and  that  he  confulted  witji  Lord  Chief  Baron  l^afioeunte 
Comynsy  who  thought  the  court  might  order  an  infant  that  was  wordi,"thtt  ocr- 
a  feme  covert  to  levy  a  fine ;  for  the  z6t  is  general,  that  all  fom  under  age 
perfons  under  age  (hall  convey  and  aflure,  and  that  as  a  fcmt^f.^^'^0^'^ 
covert  of  full  age  could  not  aflure,  but  by  fine,  the  court  may  ^^ 
dire£l  an  infant  to  convey  in  the  fame  manner  in  the  prefent 
cafe.     Fide  Lord  Chief  Baron  Comyns^s  Rep.  615. 

In  the  prefent  cafe  there  was  only  an  affidavit  of  fervice  on  An  affidantof 
the  hulband,  which  his  Lordftip  did  not  think  fufficient,  but  Jj^lJ^^f "  ^'^^ 
directed  it  to  ftand  over  till  the  next  day,  that  cbunfel  might  fufficientrhe 
confent  to  the  prayer  of  the  petition  for  the  hufband  ;  and  the  niuft  confcntby 
next  day  he  made  an  order  according  to  the  prayer  of  the  petition.  ^ra^e^J^lfVhT 

petition* 

April  10,  1747.     Ex  parti  Little.  Cafe  163^ 

A  Petition  to  fuperfede  the  writ  of  ixcommunicato  capiendo  Th\$  court  cm^ 
after  the  return  day  was  out.  "?^  <'<^  »"y  '*»'9g 

'  after  the  retura 

Mr.  Torke  for  the  petitioner,  cited  i  P.  ff^ms.  435.  The  King  ex  eomrnnmcat^ 
vctCms  Bunard,  where  the  court  inclined  to  think,  that  after  J''/"^'^^'''' ^/» 
the  writ  has  been  liTued  out  of  this  court,  and  been  brought  Bench  have  the 
into  the  court  of  King's  Bench,  and   there  delivered  to  the  cognisance,  for 
ihcr'iff..  but  not  yet  aftually  returned  into  the  King's  Bench,  '{«y  "n  com|>cl 

,.'  '.    .  "'  r/-i®  /I.      the/heiiffiore- 

this  court,  on  a  plain  error  appearing,  may  fuperfede  or  quaih  it.  turn  it,  and  the 

application  to 

Mr.  »^//*r/7Ajw,  of  the  other  fide,  cited  TTfeKing  verfus  Fowler^  ?here.*^  """^  ^ 
Salk.  293.  where  it  was  held  by  the  court  of  King's  Bench, 
that  a  perfon  in  cuftody,  by  a  writ  of  excommunicato  capiendo^ 
cannot  go  into  Chancery  for  difuperfedeasy  becaufe  the  writ  is 
returnable  in  the  King's  Bench,  and  ihey  may  quafh  th^writ, 
or  award  2i  fuperfedeas^  as  they  are  judges  of  the  caufe,  and  have 
it  before  them. 

He  likewife  cited  The  ^ueen  verfus  The  Bijhop  of  St.  David' s^ 
Salk.  294.  where  the  fame  rule  is  laid  down. 

Lord 
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Lord  Chancellor^ 

After  the  return  of  the  writ  of  ixcommunitato  capimdo  U  out| 
this  court  cannot,  on  a  petition  to  quafli  the  writ,  do  any  thing 
in  it,  as  they  have  no  authority,  for  the  court  of  King's  Bench 
have  the  cognizance  of  it,  and  they  can  compel  the  (heriflFto 
return  it,  and  you  muft  apply  there  to  quafh  it. 


If  the  writhid        If  ijjg  ^jjt  ha  J  jfl-ygj  j^  ^|,g  vacation,  and  had  ttot  been  yet 

Mf^^J  iM  the  vn—  ^ 

cation,  and  not  returnable  (for  it  muft  be  returned  on  one  of  the  return  days  in 
jatreturnaUe,    the  term)  this  court  would  hare  given  rtlicf,  and  difcharged 

nod  difcharged 

the  perfon  out        The  petition  was  difmifledk 

of  cuflodjr. 

Cafe  164.  Knight  verfus  Lord  PUmoutb^  April  jo,  1747. 

A  receiver  ap-       A    Perfon  who  had  been  appointed  naivir  under  an  ohief 

'*'"^  ftJSu  MC  -^^^  ®^  ^'*  ^^^^^  ^^  ^^^^  Plinuuth's  eftate^  having  received 
Biakegooda  ^^^  ^^^  of  feven  hundred  pounds  and  upwards  in  rents,  did 
loft  svhich  wai  not  think  it  fafe  to  remit  the  money  to  Londen^  and  therefore 
defauU  2f  hb?^  paid  it  to  mnfmore^  a  confiderablc  tradefman  in  Worapr^  and 
for  where  the'  took  bills  of  exchange  from  him  drawn  on  perfons  in  London  \ 
lentthehasin  yLv.lVinfmore  vtxy  foon  after  becomes  a  bankrupt,  and  there 
lie* "itViTne*  ^*^  *"  application  to  the  court  fome  time  ago  againft  the  re- 
ceflary  precauti-  ccivcf,  that  hc  may  make  good  to  the  eftatc  the  lofs  that  has 
Vlll^^w'^^^  happened  ;  Lord  Chancellor  referred  it  to  a  Matter  to  inquirfe 
ratber^haaia     '"^^  ^^^  ^^^  ^^^  ^^  ^^^^  i^  ^i^h  all  the  circumftances  to  the 

fpecie,  COUftk 

Where  a  receiver  It  came  on  to-day  upoh  tlic  Matter's  report  j  and  upon  the 
tridcfaian^nd  *  ^^^^  °^  *^>  *s  Certified  by  the  Matter,  it  appeared  the  receiver 
talcei biiu  for  did  it  only  for  the  greater  fafety,  as  it  was  a  large  fum  of 
thefum,if  he     money  to  remit  in  fpecic,  and  that  he  had  no  notice  of  fVinf- 

Vras  10  credit  at  . 

the  time,  though ''^''^'s  being  in  declining  circumftances,  who,  till  a  week  be* 
be  fails  foon       fore  he  broke,  had  as  great  credit  as  any  perfon  in  JVorctfter* 

after,  it  ftall  not  '  o  y   r  • 

fltivcr*  Upon  the  circuiiittances  of  the  cafe,  his  Lordfliip  faid,  it 

wouljj  be  very  hard  to  oblige  the  receiver  to  make  good  a  lofs 
which  was  not  owing  to  any  default  of  his,  but  as  the  fum 
Was  large,  it  was  a  neceflary  precaution  to  remit  it  by  bills, 
rather  than  in  fpecie,  and  at  the  time  the  money  was  paid  to 
Winfmorej  hc  bad  no  reafon  to  doubt  its  being  lodged  in  a  fafe 
hand,  ajid  therefore  indemnified  the  receiver  in  the  act  he  had 
done. 

But 
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But  faid,  at  the  fame  time,  he  would  not  lay  it  down  gehc^  Put  if  the  money 
rally,   that  the  court  will  indemnify  a  receiver  appointed   by  hi^t"ifu^de^/ 
them,  if  it  fhould  appear  he  had  been  guilty  of  any  fraud  or  fmiMind placing 
collufion  in  a  tranfadion  of  this  kind,  and  that  the  money  was  " '"  ^^^^  ^^ 
loft  by  his  wilful  default,   and  placing  it  in  what  he  knew  at  ^oTanlS^ 
the  time   to   be   an    improper  hand  ;  for  he  (hould  then  be  of  per  hand,  the 
opinion,  the  court,   as  he  is  an   officer  appointed  by  them,  *^°"'^^^"' ^'^''^e 
Would  X)blige  him  to  anfwer  the  lofs  out  of  his  own  pocket.         f^er  ihchft  out" 

-  of  hit  own 
picket. 

April  11^  1747-     Ex  parte  Annejky.  Cafe  165. 

Lord  Chancellor, 

TflERE  is  no  privilege  of  peerage  in /r/Aiiri  in  the  cafe 
of  wafte  \  quart  as  to  England. 

Blount  verfus  Doughty j  Terefa  Maria  Blount^  and  Martha  Blount    Cafe  166. 

and  othirsy  May  ^^  '747« 


L 


IS'TER  Blount  the   plaintiff's  grandfather,   by    deed  of  The  court  will 


the  15th  of  May  1710,  reciting  a  fcttlement  wherein  was  not  deierminc 
contained  a  power  for  him  to  charge  the  manors,  ^c.  thereby  iun,ary,  if  ihsy 
fettled,  with  any  fum  not  exceeding  two  thoufand  pounds,  de-  do  notexaaiy 
inifcd  to  Englefiild  and  Libb  the  manor  of  Maple-Durham,  i^fc.^^^^y'''''^'}"' 
to   hold    to  them,  their  executors,  (Sc.   from  the  day   of  his  ,hem  j   but  if 
death     for  ninety-nine  years,  on   truft    to    raife  two  thoufand  the  contr«aw«i 
pounds,  and    pay  the   fame   to  the  defendants  Terefa  Maria  f^'J^^  ^'^y''^   ^ 

nt  1    t/r      jni  i_       i»«rt^  ji'-        mto  witn<  ut  any 

Bhunty  and  Martha  Blunts  the  plamttti  s  aunts,  as  an  addition  circumOanc:  of 
to  their  fortune,  in  manner  following,  videlicet.  In  cafe  one  or  fraud,  it  has  been 
both  of  them  married,  then  to  pay  to  one  or  both  of  them  fo  f^V a  vaiu'ab:*  * 
marrying  one  thoufand  pounds  apiece,  within  fix  months  a  fief  «oniidei%u.a* 
their  marriage  ;  and  if  both  died  before  marriage,  then  to  fuch 
perfon  as  at  the  death  of  the  furvivor  (hould  be  intitled  to  the 
inheritance  of  the  premiffes. 

Lijler  Blunt    by  his   will,    dated  the  13th    of  May    T710, 
*'  gave  to  the  defendants  TVr^  and  Martha  1500/.  apiece,  to 
•'   be  raifcd  out  of  his  perfonal  eftate,  (except  plate,   pictures, 
**  colledion  of  horns  and  houfhold  -^pods),  and  to  be  paid  to 
*'  them  within   twelve  months  after  his  deceafe,  with  intereft 
'^  at  five  p/r  ^^w/.  from  his  death,  and  after  other  legacies  and 
*'  debts  paid,  gave   the   refiduc  of  his  perfonal  eftate   (except 
**  as  aforefaid)   to  the  defendants  equally  between  them,  af:d 
•*   liknuife  by  his  will  requejied  his  fon    Michael  Blount,   thtn  an 
**  infant  about  the  age    of  fivmteen  ;  that  tuhen  he  married  he 
i'  would  give  defendants  one  thoufar.d  founds  apiecf,    fix  months 
««  after  they  Jhoutd  be  married,  and  likewife  gave   all  the  cjc- 
4c  ccptcd   plate,  i^c.  to  Michael  Blunt,  he  paying  for  the  famfe 
tc   witiun  twelve  months  alter  his  marriage,  or  agcof  twenty- 
K  one,  one  thoufiind  pounds  to  rhefe  defendants  as  an  addition 

VOL.  111.  li  ^-10  _ 
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<<  to  their  fortune,   and  made   Hinrjf  Enghfitli  and  Aiariia 
*'  J9/0«ff/,  defendants  mother,  executors." 

LiJIir  Blount  died  Jum  10,  1 7 10,  after  whofe  death  3iif^r/ 
£&«ii/,  the  only  fon  and  heir  of  £^/r,  by  a  recovery,  barred 
the  entail  in  his  father's  marriage  fettlement,  and  thereby  be- 
came intitled  to  an  eflate  in  fee  in  the  premifTes,  fubjed  to 
2000/.  additional  portion  fecurcd  by  the  deed  of  the  15th  of 
May  1710. 

**  By  articles  of  agreement  of  the  loth  of  7«»^  i7r4,  be- 
<*  tween  Tereja  and  Martha  Blount  of  the  firft  part,  Micboil 
<'  Blount  of  the  fecond,  and  the  executors  of  Lifter  Bhiimi*% 
'<  will  of  the  third,  reciting  the  will  as  above,  and  that  Afichoil 
^*  was  willing  to  accept  the  plate,  pidures,  t^c.  at  the  value  of 
^*  one  thoufand  pounds,  and  that  the  whole  amount  of  what 
<^  the  defendants  Terefa  and  Martha  were  to  have  towards 
^^  their  maintenance  whilft  they  continued  fingle,  would  nol 
*^  be  above  931  /.  8  /.  9^.  apiece,  which  was  conceived  to  be 
*<  too  little  to  maintain  them  according  to  their  birth,  which 
^*  being  added  to  the  icoo/.  apiece  fecured  by  their  fither^s 
^'  fettlement,  would  make  their  whole  fortunes,  in  cafe  they 
**  married,  amount  to  but  1931  /.  8  i.  9  d.  each  ;  and  further 
^^  reciting  that  Michailhzyxtig  attained  his  age  of  twenty-one» 
^*  out  of  brotherly  love  and  afiedion,  was  refolved  to  aug* 
*<  ment  their  fortunes,  it  was  witnefled,  that  for  fettling  all 
*<  controverfies  between  the  parties,  and  fecuring  to  the  de- 
*'  fendants  a  competent  maintenance  while  fingle,  and  portions 
<^  in  cafe  of  marriage  ;  the  defendants  covenanted  with  the 
*^  executors  of  Lifter  Blount^  that  it  (hould  be  lawful  far  them 
**  to  pay  the  money  which  remained  in  their  hands  of  Lijitr^t 
^^  perfonal  eftate  to  Afuhaely  and  deliver  to  him  the  reft  of 
<^  the  perfonal  eftate  undifpofed  of,  and  to  make  over  all  the 
^^  right  and  intereft  of  the  defendants  in  the  fame  for  bis  ufe 
'<  and  benefit ;  and  that  the  defendants  would  execute  to  the 
«*  executors  a  general  releafe  of  all  their  demands  by  virtue  of 
r*  the  will  j  and,  in  confcqucnce  thereof,  ^/V^a// covenanted 
**  with  the  defendants  Tire/a  and  Martha,  that  he,  bis  heirs, 
executors,  or  admin iilrators  would,  upon  the  defendants 
executing  fuch  releafe,  give  to  thefe  defendants  two  feveral 
bonds  in  the  penalty  of  4000 /.  for  payment  of  1025/.  to 
each  of  them,  their  executors,  tffc^  on  the  25ih  of  March 
next  {which  was  accordingly  paid  to  the  defendants),  and  alfo 
•*  fifty  pounds  a  year  to  each  of  them,  clear  of  taxes,  half- 
yearly,  fo  long  as  they  continued  unmarried  ;  and  alfo  to 
pay  to  the  defendants  refpeflively  the  further  fum  of  looo/. 
within  fix  months  after  their  refpcilive  marriage,  over  and 
above  the  1000/.  fecured  to  them  by  the  deed  of  the  15th 
oi  May  1710.** 


cc 


c; 


Tcrcfa  and  Martha  did  afterwards  give  a  releafe  to  the  execu^ 
4$rs^  X  And 
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And  A£chafl  did,  by  tvo  bonds  dated  the  7th  of  Mity  1 7 16, 
bind  himfelf,  bis  heirs,  i^c.  ia  the  penalty  of  2000/.  conditio 
oned  to  pay  to  each  of  bis  iUbrs  50  /.  a  year  without  dedudion 
whilft  fingle,  and  to  each  of  them,  their  executors^  tf c.  looo/* 
fix  months  after  their  refpe^ve  marriages. 

Afuhail  was  at  his  death  indebted  in  above  4000/.  by  b9n4 
and  otherwife. 

The  bill  was  brought  by  the  fon  of  ATtehael^  that  the  2000/. 
provided  for  Terefa  and  Martha  Blount  may  be  raifed  out  of  the 
perfonal  and  real  aiTets  of  Micbaeiy  and  paid  purfuant  to  the 
truffs  of  the  deed  of  the  15th  6(  May-i  1710,  and  that  the  re- 
lyiainder  of  the  ninety-nine  years  term  in  the  truileftate  inight 
be  afTigned  to  attend  the  inheritance. 

At  the  hearing  of  the  cauie  it  was  decreed,  that  it  be  re« 
ferred  to  a  Mafter  to  take  an  account  of  the  perfonal  eftate  of 
Michael^  and  to  fummon  his  creditors,  and  to  (late  the  feveral 
incumbrances  and  debts,  and  reiervcd  the  confideration  as  to 
the  fatisfadion  of  the  feveral  debts  and  incumbrances,  till  after 
the  report. 

It  came  on  now  upon  the  Matter's  report,  by  which  it  ap* 
pears  that  there  were  a  great  number  of  bond  creditors  of  il//V^a^/ 
BUfintj  fubfequentin  tiope  to  the  bonds  given  by  him  toTenfa 
and  Martha  Blount. 

The  principal  queftion  was.  Whether  the  bonds  to  7Vr//4i 
and  Martha  are  voluntary,  and  to  be  poftponed  to  juft  debts. 

Mr.  Solicitor  general  for  the  defendant  cited  Bell  verfus 
Scottj  2  Lev,  70.  and  Newftead  verfus  Searle^  February  20, 
J 7 37,  before  Lord  tidrdwicke^  I  7r.  Atk.  265.  and  the  cafe  of 
J)o^or  Toung  and  the  trufleis  of  the  .late  Duke  of  IVharton^  and 
Jome  of  his  bond  creditor Sy  alfo  before  Lord  Hardwicke^  2  7r» 
Jtk.  152.  Cafe  136. 

Lord  Chancellor, 

The  queftion  is.  Whether  the  two  bonds  of  the  7th  of  May 
17 16,  from  Michael  Blunt y  were  voluntary,  or  for  a  valuable 
confideration. 

If  to  beconfidercd  as  merely  voluntary  bonds,  then  they  are 
vithin  the  cafe  of  Jones  verfus  Powell^  before  Lord  Harcourt^ 
£j.  Caf  Jbr.  84.  and  ought  to  bo  poftponed  to  all  debts. 

If  for  a  valuable  confideration,  then  they  muft  be  allowed  to 
•ome  in  with  the  bond  creditors  of  Michael. 

I  am  of  opinion  they  are  not  mere  volunta/y  bondf. 

I  i  2  It 
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It  would  be  extremely  dangerous  for  the  court  to  determine 
them  to  be  voluntary;  if  they  are  not  adequate,  or  tally  ex- 
a&ly  with  the  fum  given  for  them/  the  court  has  not  meafured 
the  confideraticn  of  debts  of  this  kind  by  exa£l  rules  of  pro- 
portion of  value,  nor  does  it  require  that  the  confidcration 
,  (hould  be  commenfurate  to  the  value  of  the  eftate;  but  if  fuch  a 

contract  was  fairly  entered  into  without  any  circumftance  of  fraud, 
then  it  has  been  held  as  made  for  a  valuable  confideration ; 
I  was  of  that  opinion  in  Niwjlead  verfus  Searls^  and  in  Dodtoi 
Toung^s  cafe. 

Where  a  father  Here  was  a  requeft  likewife  by  the  father  of  Michael  to 
inake«  a  will,  ^  n^ake  good  the  father's  will,  and  if  a  bare  requeft  only,  would 
iTgWp^rticu*  bave  been  a  ftrong  circumftance  in  favour  of  the  defendants  | 
latt  of  hit  e.'^ace,  hut  where  a  father  makes  a  will,  and  is  confidering  the  parti-* 
?rfon'aenrIng  ^"^^""^  and  fituation  of  the  eftate,  and  gives  a  legacy  to  the  fon 
hewiiian»naa  and  defires  he  will  do  an  ad  for  the  benefit  of  his  fifters,  this 
for  his  After*!  to  be  furc  does  amount  to  an  obligation  upon  the  fon  as  far 
aiiountt  to'an  ^^  thevalueof  the  father's  eftate  extends  ;  and  in  many  cafes 
obligation  upon  a  requeft  has  been  conftrued  to  amount  to  an  abfolute  devife. 

the  fon,  tL%  ur 

as  the  value  or  the  father*!  eftau  extends, 

i^n"bentfici.  ^^  ^^^  ^°"  taking  a  benefit  from  the  father's  will,  promifef 
bliy  by  a  father*!  to  make  it  good,  this  may  be  a  valuable  confideration  for  a 
wii,  prcmifes  bond  or  fettlement,  and  would  not  be  fraudulent;  and  this 
Ih.rm!v?c°t*'  was  a  very  ftrong  ingredient  in  the  cafe  of  Mr.  Tbynn  of  Eg- 
vjuahif  confide-  haiti^  where  the  court  decreed  againft  the  fon,  as  be  had  de- 
rjuon  tor  a  clared  that  he  would  be  only  an  executor  in  truft  for  her  un- 
no"  bcTraudu-     ^^^  ^^^  father's  will.     Eq.  Caf.  Ahr.  380.     i  Vtrn.  296. 

Irnu 

It  has  been  objeAed  here,  that  the  fon  was  under  age  at  the 
time  of  the  will,  and  at  the  death  of  the  teilator* 

icrmiy'b^"a"  ^"^  »^  after  coming  of  age,  he  thought  fit  to  renew  that 
4i.ifioe.atj;n  for  promife,  the  promife  under  age  may  be  a  confideration  for  a 
a  iMom.ic  vkhcn   nf  omifc  whcn  of  aoe,  and  has  been  fo  held  at  common  law. 

But  I  go  further,  and,  even  abfiraded  from  this,  think  it  a 
pood  confideration  :  The  fifter  took  a  bond  inftead  of  ready 
money,  lor  they  were  intitled  to  have  received  above  450  L 
apiece,  and  might  then  have  improved  that  fum,  in  the  fundSj 
and  in  this  length  of  time  made  it  confiderable. 

No  body  can  tell  likewife  how  far  the  undertaking  of  the 
brother  to  perform  the  proniife  might  create  a  facility  in  the 
fillers  in  taking  the  account  oi  Ltjier  Blonnt^s  efiate. 

They  were  alfo  intitled,  on  the  delivery  of  a  fpecifick  le- 
gacy to  M'uhotl^  to  a  farther  fum,  valued  by  the  tcflaior  at  a 
tauufaiid  pounds* 

They 
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They  likcwife  confented  the  refidue  (hould  be  paid  over  to 
Michaely  and  take  his  bond,  his  perfonal  fecurity  for  payment 
of  the  money. 

This  was  aconfideration,  and  a  very  material  one ;  it  was  a 
great  prejudice  to  them  to  lofc  the  immediate  payment  of  the 
money,  and  as  great  an  advantage  to  Adichael  to  have  it  in  his 
hands  ;  a  releafe  bcfides  was  given  by  the  defendants  to  the  ex- 
ecutors of  Lijier  Blount^ 

All  tbefe  things  complicated  together  make  a  good  confide- 
ration,  tor  it  is  an  intire  contrad,  and  mud  be  taken  together; 
and  I  cannot  divide  it,  for  no  body  can  fay  the  fifters  would 
have  permitted  the  brother  to  retain  this  thoufand  pound,  uniefs 
he  had  agreed  to  perform  the  promife. 

The  determination  I  (hall  make  will  not  be  liable  to  the  in-  where  the  cocrt 
convenience  fuggefted  by  the  counfel  for  the  creditors;  for  [^ •,^^^''"i.V 
whenever  the  court  {ball  fee  a  confideration  is  made  up,  with  with  a  view  toj 
m  view  to  defraud  creditors,  the  court  will  lean  againft  it,  and  ^cf'*«<*  credit-i; 
reduce  it  to  what  is  juft  and  equitable  :  But  there  is  no  fuch  in-  ^^'iceui'owbtt 
gredient  in  the  prefcnt  cafe,  is  infV  aod  ctjui- 

table. 

2  Lev.  70.  is  a  very  ftrong  cafe  ;  there  Tifeme  covtrt  joins  in 
an  alienation  of  her  jointure,  and  h^d  another  made  the  fame 
day  without  precedent  articlesor  agreement ;  and  it  was  held  by 
Halty  and  the  whole  court,  not  to  be  fraudulent  againft  pur.T 
chafers* 

To  be  fure,  where  this  is  any  fymptom  of  fraud,  and  done 
with  an  intention  to  cover  fomething  againft  creditors,  the  court 
will  not  fufter  it  to  prevail ;  but  as  this  tranfadion  is  clear  of 
mny  fuch  imputation,  I  am  of  opinion  the  two  ladies  Mrs.  Tertfa 
and  Mrs.  Martha  Blount  are  to  be  confidered  as  bond  creditors 
for  a  valuable  consideration,  for  the  whole  fum. 


^ajin  term^  Maj  6,  1747.  Cafe  167. 

Lord  Chancellor, 

IT  is  not  a  fufficient  inducement  to  the  court,  to  diflTolve  an  If  a  defenc^ant by 
injunction  for  lUying  wafte,  that  the  defendant  in  his  an-  h»s  m  wa . unuu 
fwcr  fwears,  he  has  not  committed  any  waftefincc  the  filing  of  wai»ih  fo  r  the 
the  bill,  fur  as  he   admits  that  he  has  done  waffte  before,    the  <i  n^  o;  a  iiii, 
court  will  prefume   he   may  do  further  wafte  :  the  injunction '^""-*^  *'"''""•"• 

I  c  i\   \  •  I  ^  \\r  h*     «•.. nirr.it- 

tneretorc  mult  be  continutd.  t-dr.ontnn.r^xet 

.    ,         ,  tlut  is  no;  fofij- 

cicnt  to  induce  the  court  to  d.ffolfe  tiic  injuiicUoii. 

I  i  2  Where 
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A  pltintiffM  Where  a  caufc  is  abated  by  the  death  of  a  defendant,  the 
defet^ant.Ti  not  p^suntlfF  Is  not  obliged  to  bring  a  bill  of  revivor,  but  may  file  a 
obliged  to' bring  new  bill,  becaufc  the  plaintifFmay  think  perhaps,  that  he  can 

t  bill  0*  revivor,  ^ai^g  ^  better  cafe  than  by  the  firft  bill.  /iJi  i  Fern.  463. 
bot  may  filet,,.,...,.''  ^•' 


DOC   may  luc   •  ,  ,.  i*i*ii 

«ew  bill.  where  this  rule  is  laid  down. 


Cafe  1 68. 

R,P,  in   the 
devife  at  the  end 
of  his  will,  fays, 
«'  All  the  rcit, 
refidue  an4  re- 
mainder of  my 
goods,  cliattels 
and  perlbnal 
cilate,  together 
whh  wj  real 
tfttt^  not  herein 
before  deviled,  I 
give  to  my  wife, 
whom  I  appoint 
fole  executrix.** 
The  words,  r»- 
getber  with  my 
real  ep ate i  tvUl 
tarry  the  land 
and  inheritance^ 
99tnuithjlanding 
tbiy  are  accomfA  • 
■nud  ivitb  tife 
tucrds,  gotdst 
ebatteht    ond 
ferjonal  efiate* 
Ves.  xo.  pi.  84 


cc 
<c 
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Ridout  verfus  Pj/«,  May  9,  1747* 

"    J^Tchard  Paifty  the  plaintiff  Elizabiib's  firft  hufband,  made 
cc  Jn.  hiswillonthcfourthdayof^i(^^l733»and  after  therein 
<<  reciting,  that  he  had  already  fettled  the  moiety  of  his  farm, 
<*  and  lands  in  Ovingdeaney  in  jointure  on  (tht  complainant)  his 
<*  then  wife,  and  that  in  cafe  he  fhould  die  hi  thought  that  not 
**  fufficient  for  her  to  live  hofpitably  upon^  did  by  his  will  give  to 
**  the  plaintiff  Elizabeth  one  moiety  of  the  other  half  part,  boC 
fettled  on  jointure  to  her,  for  life,  and  alfo  gave  to  her  all. 
his  manfipn-houfe  with  the  out-houfes,  (ffr.  wherein  he  then 
dwelt  in  Lewesy  and  alfo  a  fmall  parcel  of  Brookland'\ti  Leuies^ 
for  her  life,  and  did  by  his  will  give  to  his  fifler  Marji  Paim 
(now  Mary  Jones)  the  other  moiety  of  the  unfettled  moiety 
of  Ovingdeaney  and  after  the  death  of  the  furvivor  of  Eliza" 
betb  and  Mary  to   truftees,   to  the  ufe  of  his  brother /i^ifff 
Pain  for  life,  with  remainder  to  the  heir  male  of  the  body  of 
^^  Roberty  remainder  to  Thomas  Painy  remainder  to  the  oeirs 
*^  male  of  his  body,  remainder  to  the  teftator's  own  right  heirs  : 
*^  he  likewife  gave  the  manor  of  Gravely  farm,  and  fFildgoofe 
land,  parcel  of  the  fame,  to  Robert  and  his  heirs,  charged 
with  legacies  ;  he  further  gave  to  Robert  Pain  the  reputed 
manor  of  Redhally  Redhall  farm,  and  nnv/army  parcel  of  Red-^ 
halty  and  the  heirs  male  of  his  body,  and  a  farm  called  Bur* 
Jlall  in  Surrey  to  his  iifter  Mary  and  her  heirs,  and  two  farma 
in  Uanney  and   Laughton   in   SuJJexy  to  his   brother  Tbomett 
Pain  and  his  heirs  male  ;  and  for  want  of  heirs  male  of  either 
Robert  ox  ThomaSy  then  he  gives  the  lad  mentioned  premiflcs 
in  truft  for  his  own  right  heirs,  and  all  the  rejly  refidue  and 
remainder  of  his  goodsy  chattels^    and  perfonal  ejlatey    together 
with  his  real  eflaie^  not  herein  before  devifedy  he  gives  to  the  plain^ 
tiff  Elizabethy  whom  be  appointed  fole  executrix^ 

The  teftator  died  on  the  17th  of  January  1733,  without 
making  any  other  dcvife  or  difpofition  of  his  real  eftatc,  and  ait 
the  time  of  his  death  was  fcifed  of  the  advowfon  of  Ovingdean^ 
and  the  fourth  part  of  a  wharf  called  SabsKey  in  Londony  which 
eftatesare  not  mentioned  in  the  will,  nor  devifed  fpeciiicalty  t6 
any  perfon. 

The  tcflatornot  leaving  perfonal  affets  behind  him  fufficient 
for  payment  of  his  debts,  and  feveral  difputcs  arifing  between 
tha  plaintiff  EUzabetb^  and  Robert^  Thomas^  and  Mary  Paim^ 

touching 
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touching  the  will  and  the  real  and  perfonal  eftate  of  the  tef- 
tator,  the  plaintiff  Elizabeth  and  the  defendants  agreed  to  refer 
all  matters  in  difference  to  the  determinatron  of  Mr.  Newdigati 
and  Mr.  StapUsy  and  the  plaintiff*  and  the  defendants  did,  by 
feveral  bonds  dated  the  6th  oi  Jum  1735)  bind  tnemfelves  in 
the  fum  of  one  thoufand  pounds  eachy  to  abide  the  award  of 
Mr.  NiwdigaU  and  Mr.  StapUs. 

In  purfuance  of  the  fubmiffion,  the  arbitrators  made  tbeir 
award  on  the  17th  of  O^ober  1735,  and  reciting  that  the  per- 
fonal eftate  of  the  teffator  fell  (hort  five  hundred  and  ten 
pounds  fix  (billings  and  fix  pence  to  pay  his  debts^  awarded 
the  deficient  fum  to  be  paid  by  the  plaintiff  and  the  defendants 
in  proportion  to  the  value  of  their  feveral  freehold  eftates^ 
which  came  refpei^ively  to  them  on  the  teftator's  death,  either 
by  defcenc  or  devife ;  and  didfurthir  award  with  the  lUi  confent 
•f  all  parties  y  that  one  or  m^re  fine  or  fines ^  recovery  or  recover  ies^ 
Jbeuld  be  levied  and  fuffered  ef  the  whole  eftate  of  Richard  Pain  the 
teftator^as  foon  as  conveniently  might  be \  and  that  all  or  any  of  the 
parties  (hould  join  in  the  fame,  as  counfel  (bould  dire£t,  and  that 
a  deed  to  lead  the  ufes  thereof  ttkOwH  be  executed  by  fuch  parties, 
to  confirm  the  faid  eilates  in  the  fame  manner  as  the  fame  were 
given  by  the  will  of  Richard  Pain^  at  the  proportionable  ex- 
pence  of  the  parties. 

By  Icafc  and  releafe  of  the  19th  and  20th  of  May  1737,  re- 
citing the  will,  the  diiFerences  between  the  parties,  tbe  arbi- 
tration bonds  and  the  award,  it  is  by  the  faid  indenture  wit- 
nefTcd,  that  for  the  better  performing  the  award,  and  effecting 
the  purpofes  fubmitted  thereto  by  the  faid  parties,  and  in  con- 
fideration  of  five  (hillings  apiece  paid  by  Nathaniel  Trayton  to 
the  plaintiff  £//za^#/^,  zni  Robert^  Thomas^  and  Mary  Pain^ 
they  did  grant  and  releafe  ioTraytonznA  his  heirs,  ail  tbeeftates 
^before  mentioned,  of  which  Richard Pain^  £fq;  died  feifed,  or 
poffeffed  of,  to  hold  to  the  faid  Trayton  and  his  heirs,  to  the  intent 
that  he  might  become  tenant  of  the  freehold  of  the  premifl'es, 
fo  that  three  or  more  recoveries  might  be  had  againfl  him,  for 
barring  all  eftates  tail  and  remainders  in  the  faid  premifTes,  that 
the  fame  might  be  conveyed  according  to  the  intent  and  will  of 
tbe  teffator,  and^declared  the  ufes  thereof  as  follows,  videlicety 
as  to  the  manor  of  Ovingdean^  advowfon  of  the  fame  parijh  church 
of  Ovingdean^  and  as  to  the  dwelling-houfe  wherein  the  plaintiff 
Elizabeth  then  livedo  and  the  parcel  of  hrooklandy  and  the  undi-- 
vided  fourth  of  Sabs- Key ^  to  the  ufe  of  Elizabeth  for  her  ////,  ar.d 
after  her  deceafe  to  a  truftee,  in  truff  for  Robert  Pain  during 
his  life,  with  limitations  to  bis  ifTue  male,  and  feveral  remain- 
ders over,  remainder  to  the  teffator 's  right  heirs. 

The  plaintiff  executed  thefe  deeds,  upon  an  apprehenfion  that 
the  ufes  therein  were  agreeable  to  the  will,  being  fo  informed 
hj. Robert,  Thomas,  and  Mary  Pain,  and  their  aiiornics,  and  in 
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purfuance  of  thcfe  deeds  in  Miehaelmas  term  ii  Gf9,  2.  recove- 
ries were  fufFercd  of  the  faid  premiffes ;  on  the  29th  of  A/ay,^ 
1739,  the  plaintiff  intermarried  with  Mr.  Ridout^  and  they 
infift  that  Elizabeth  is  well  intitled  to  the  fce-fimplc  of  the  ma- 
nor of  Ovingdean^  and  alfo  of  the  rcd^ory  oi  the  parifh  of  Oving" 
deans  which  are  not  mentioned  in  the  will,  and  alfoof  the  dwell- 
ing-hoiife  in  LeweSy  and  to  Brookland^  and  to  the  undivided 
fourth  of  Sab^s  Key^  and  have  brought  their  bill  to  have  the  be- 
nefit of  the  will  and  award,  and  that  the  cftates  claimed  by  them 
may  be  conveyed  to  them  and  the  heirs  of  Elizabeth  for  ever. 

The  defendants  infift,  that  the  ufcs  in  the  releafc  declared  are 
agreeable  to  the  cxprefs  words  of  the  will,  and  that  the  plaintiff 
by  the  will  of  her  late  hufband  is  intitled  to  a  moiety  of  the 
other  half  part  of  Ovlngdean^  not  fettled  in  jointure,  to  the 
manfion-hou fc  in  Lewes y  and  to  the  Brookland^  for  her  life  enly^ 
by  the  txprefs  words  of  the  will ;  and  as  to  all  the  refidue  of  his 
real  eftate,  not  particularly  mentioned  therein,  they  apprehend 
that  he  only  intended  her  an  efVate  for  life,  hecaufe  he  declared 
the  reafon  cf  his  making  fuch  farther  provifion  for  her  was  that  ht 
thought  fuch  jointure  not  fvfficient  for  her  to  live  hofpitably  upon^ 
and  that  was  his  only  intention  ofdeviflng  her  any  part  of  hit 
real  eftate. 

Mr.  Attorney  General  for  the  plaintiff  infifled,  the  refiduary 
words  pufs  thceftatcs  in /reverfion  as  well  as  pofTeflion,  and  that 
the  whole  intcreft  of  the  teftator  in  his  feveral  eftates  not  before 
difpofcd  of  pafs  to  the  wife. 

Suppofe  a  man  gives  an  eftate  to  A.  for  life,  and  afterwards 
fey?^  1  give  all  my  real  eftate  to  A,  that  this  would  pafs  the  re- 
verfion, becaufe  at  the  time  of  the  devife  for  life  the  teftator 
had  the  reverfion  in  him,  and  therefore  fomething  ftill  remain- 
ing muft  pafs  by  the  latter  words,  all  my  real  ejiate^  which  was 
the  reverfion. 

He  cited  the  cafe  of  Sir  Letion  Stroude  verfus  Rujel.  2  Fern, 
kit,  to  fliew  that  the  words,  lands^  tenements  and  hereditaments^ 
have  been  held  fufBcient  to  pafs  the  fee  in  a  devife  5  and  to  the 
fame  purpofc  Beachcroft  wcrius  Beacbcrofty  2  Vern,  690.  and  Cook 
vcffus  Gerrardj  \  Lev,  2i2t 

Mr.  Broxvn  of  the  fame  fide  cited  no  cafes  upon  the  general 
doiirinc,  bccaqfc  (o  well  cftablifhed,  but  only  thofe  that  bear 
a  rercmb!?nce  to  the  particular  wordnifj  of  the  will,  viz.  Hope^ 
well  \ti{^^  Acklandy  in  Sa!k,  239.  anJ  in  Lord  Ch.  B.  Comyns 
164.  and  Scott  verfus  Aihirry^  Lord  Ch.  B,  Comy7is  ^'^-j.  and 
Bylcy  vtrfu^  I^yUy^   3  Mod,  228. 

Mr. 
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Mr.  Solicitor  Genial  for  the  defendants  fatd,  whether  £/r-. 
xabeth  is  intitled  to  an  eftate  for  life  only,  depends  on  two 
queftions  : 

Firft,  On  the  general  conftrudion  of  the  will,  and  whether 
the  words,  together  with  my  real  ejiatty  are  to  be  conftrued  to 
extend  to  the  whole  fpecies  of  real  property  be  had,  or  to  that 
he  had  not  before  mentioned  in  his  will. 

There  is  a  difference  between  a  general  fubftitution  of  real 
and  perfonal  eftate;  for  if  a  man  gives  a  perfonal  thing  to  A. 
he  gives  it  him  for  ever,  without  any  neceility  for  a  limitation^ 
or  qualification  of  what  eftate :  but  in  nal^  the  wofd  tftati 
either  figniiies  the  intereft  a  man  has  in  the  eftate,  or  only 
the  thing,  tbi  land^  and  infifted  that  in  the  prefent  cafe  it 
means  only  the  thing,  and  the  teftator  did  not  intend  to  give, 
his  intereft  in  it  likewife. 


'*. 


He  cited  Wright  verfus  Homt  in  the  Common  Pleas  in  the 
time  of  Lord  Chief  Juftice  Ryns^  HiL  1724.  i  Mod.  Cof. 
in  Law  and  Eq,  17.1.  where  it  was  held,  the  refiduary  words 
did  not  pafs  the  eftate,  but  it  defcended.to  the  heir;  he  cited 
likewife  Markaul  and  Twifden^  Eq.  Cm/,  Abr.  21 1. 

He  argued,  that  the  teftator  would  not  have  given  the 
plaintiff  an  exprefs  eftate  for  life,  for  an  increafe  of  m^inte- 
i^ance,  if  he  intended  to  have  added  the  fee  afterwards. 

In  Hopewell  verfus  Ackland^  and  Scm  verfus  Alhtrrj^  the 
coi|rt,  he  faid,  went  upon  the  intention,  and  not  upon  the 
word  eJlaU^  nor  in  either  of  them  is  there  any  limitation  of 
what  eftate,  fo  that  probably  the  perfons  who  determined  them, 
thought  real  eftate  would  pafs  as  well  as  |>erfonaI,  without  li- 
miting for  what  eftate  :  in  the  prefent  cafe  are  only  the  words 
real  ejlaiey  but  not  the  words,  as  in  thofe  cafes,  of  wbatfoever 
and  where/over* 

The  fecond  queftion  is.  If  the  plaintiffs  are  intitled  to  any 
relief  after  the  award  :  the  teftator  died  in  1733,  the  differ* 
ences  were  referred  to  arbitrators  in  yufie^  '73S>  *11  the  par- 
ties were  apprifed  of  the  will,  and  of  the  doubt  in  the  will, 
and  agreed  that  the  arbitrators  (hould  determine  this  difpute 
among  the  reft,  and  they  have  awarded  it  to  be  only  an  eftate 
for  life  in  the  wife  ;  and  if  perfons  do  not  chufe  to  go  into  a 
CQurt  of  juftice,  but  to  refer  it  to  private  perfons,  they  are 
equally  bound  by  their  decifions,  as  if  determined  in  law  or 
equity. 

The  perfon  who  Attvt  the  deed  to  lead  the  ufcs  was  Eliza^ 
heth*s  council,  fo  that  there  is  no  pretence  of  fraud  and   im- 
lofition  ^  and  therefore  the  court  will   nPt   fet  the  whole  at 
ca  again,  upon  no  other  fuggeftion,  but  the  miftake  of  the 
;^bitrators  asi  to  the  conftrudioii  in  law  of  the  will. 

He 
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• 

'  He  cited  for  this  purpofe  the  cafe  of  JngUfia  verfus  AugUfta 
in  Inland^  and  which  bjr  appeal  came  before  the  Houfe  of 
Lords  here  upon  this  point,  Whether,  as  Lord  Anglejia  bad 
fubmitted  to  arbitration  merely  on  a  mifapprehennon,  as 
imagining  Charles  Amejley  had  no  intereft  under  feveral  wills 
and  codicils,  fhould  be  bound  by  the  fubmiffion;  and  the 
Hoafe  of  Lords  determined  the  agreement  to  be  binding  oa 
Lord  Anglefia^ 

Mr.  Attorney  General  in  reply  faid  :  The  devife  to  Eliza^ 
htth  in  the  firft  part  of  the  will  was  intended  for  a  mainte- 
nance, and  the  latter  as  a  gift ;  and  why  is  fhe  not  intitled 
to  a  bounty  from  the  teftator,  as  well  as  any  other  devifee. 

The  counfel  for  the  defendants  argue,  that  where  a  teftator 
has  given  an  exprefs  eftate  for  life,  it  (hall  not  be  conftrued 
the  teftator  meant  by  other  words  to  give  a  greater  eftate; 
bot  this  argunven*:  muft  be  confined  to  thofe  cafes  where  it  has 
been  determined  that  an  exprefs  devife  for  life  fliall  not,  by 
implication,  be  enlarged  into  a  greater  eftate  ;  but  this  does 
not  prevent  a  teftator,  notwithftanding  he  has  in  the  former 
part  of  a  will  given  only  an  eftate  for  life,  from  giving  af« 
terwards  a  larger  eftate  by  exprefs  words* 

As  to  Mr.  Solicitor  General's  fecond  point,  that  the  parties 
are  boUnd  by  the  award,  it  would  be  deftroying  one  principal 
rule  in  equity,  that  the  court  ought  to  relieve  againft  miftakes. 

To  day  the  caufc  was  in  the  paper  as  ftanding  for  judg- 
spent. 

Lord  Chancellor, 

I  did  not  ixTtO,  it  to  ftand  over  from  any  doubt  in  my  mind, 
as  to  the  points  made  in  the  caufe,  but  that  I  might  have  time 
only  to  fettle  what  the  decree  fliould  be« 

Hi  thinJiaUi  thi  willy  ami  the  feveral  devifes  and  limitations 
$f  the  teJIatorU  real  ejiates^  and  faid^  I  mention  thefe  particularly ^ 
betaufe  I  think  the  dijiribution  of  the  feveral  parts  of  the  eftate  an 
material  upon,  the  conJlru£iion  of  this  will. 

■ 

The  teftator  died  foon  after  the  making  of  it,  and  contro* 
ftes  ariiing  between  the  plaintiff  Elizabeth^  the  widow  of  the 
teftator,  and  his  heir  at  law,  and  the  reft  of  the  defendants, 
they  agreed  to  refer  all  matters  in  difFerence  to  arbitrators, 
who  awarded  that  recoveries  fhould  be  fuffcred  of  the  whole  eflate  of 
Richard  Painy  and  a  deed  to  had  the  ujes  thereof  Jhmld  he  executed 
by  all  the  parties^  to  confirm  the  ejiates  in  the  fame  manner  as  they 
were  given  by  the  will* 

There 
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There  is  nothing  particular  that  binds  down  the  parties  in 
the  award,  becaufe  the  ufes  It  dire<!)s  are  relative  to  the  will* 

« 

The  parties  figned  their  confent  to  this  award. 

And  by  deed  to  lead  the  ufes,  bearing  date  the  20th  of  May^ 
1737,  the  plaintifF  Elizabeth  and  the  defendants  releafc  to 
Nathaniel  Trayton  all  the  eftates  comprifed  in  the  will,  to  make 
him  tenant  to  the  pracipe^  for  fufFering  recoveries  to  bar  the 
eftate-tail  in  the  premifles,  that  the/ante  might  be  unveyid  and  , 
ajfured  according  to  the  intent  of  the  will  of  the  teftator. 

i 

It  is  to  be  relieved  againft  this  fettlement  that  the  bill  is 
brought,  and  the  particular  complaint  is,  that  there  sre  four 
parcels  limited  (by  the  deed  to  lead  the  ufes)  to  Elixabethfor 
hir  life  only^  contrary  to  the  will  of  the  teftator,  and  intention 
of  the  parties ;  the  firft  two  parcels  are  not  mentioned  in  the 
will,  Sabs'keyy  and  the  advswpn  of  Ovingdean  \  the  fecond 
two  parcels  are  devifed  to  Elizabeth  under  the  will,  videHttt^ 
the  houfe  in  Lewes  and  Brookknd^  in  all  which  Jbt  denms  thi 
fee-Jimple, 

The  queftion  is,  Whether  (he  is  intitled  to  the,  inheritance. 

This  depends  in  the-  firfl  place  on  what  is  the  true  con- 
firu^ion  of  the  wiH,  and  what  eftate  (be  took  under  it. 

And  in  the  fecond  place,  if  the  conftrudion  be  with  her, 
then  whether  the  agreement^  and  the  awards  and  the  fubfequent 
deedy  have  altered  the  cafe,  and  created  a  bat  to  the  equity 
that  is  fet  up  by  the  bill* 

The  firft  queftion  divides  itfelf  into  two  fubordinate  quef- 
tions ;  I  ft.  As  to  the  parcels  not  taken  notice  of  by  thenrrll  ; 
and  2d1y,  As  to  thofe  who  devifed  by  the  will,  whether  the 
inheritance  of  thefe  four  parcels  paiTes  by  the  words  in  the  re(i« 
duary  claufe. 

As  to  the  firft,  it  Is  very  plain  that  the  inheritance  paftTed^ 
and  will  not  admit  of  a  doubt. 

Lord  Hardwicke  then  read  the  words  of  the  refiduary  claufe. 

There  can  be  no  queftion  but  the  words,  togitber  with  tho 
ireal  e/Iate^  will  carry  the  land  and  inheritance,  notwithftand- 
ing  they  are  accompanied  with  the  other  words  goods,  chat- 
tels, Csfr.  for  though  there  are  cafes  where  it  has  been  doubts 
cd,  whether  the  word  eftate  joined  to  goods,  isf^.  will  carry 
the  real  eftate,  yet  when  a  teftator  fays,  together  luith  my  real 
oftate^  it  puts  it  out  of  all  doubc. 

The 
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The  cafe  of  Markant  vcrfus  Twxfden^  cited  by  Mr.  Solicitor 
General,  was  very  different  from  this,  for  there  the  words 
were  chattels  real  and  perfenaL 

aie  not  called  ?o.  What  are  chattels  real?  Leafeholds  and  arms  for  years! 
as  being  »"i  not  Called  fo,  as  being  real  eftate,  but  bccaufe  they  arc 
^"'they  t'ri  '^tra£Iions  out  of  the  real,  as  Lord  Chief  Jufticc  Holt  caHcd 

atra^ions  out     thcm* 
of  the  real. 

The  Tefiduary  Then,  if  thc  refiduary  claufe  includes  tbo  real  e/late,  doct 
cUufe  in  this    it  contain  the  intereft  as  well  as  the   thing  ?  There  is   no  ' 

iIltere"'as"Jeii  ^^^^^  ^"^  '^  ^^^'  cfpecially  fince  thc  cafe  of  the  Counte/s  of 
» the  thing  it-  Br idgewater  znd  / he  Duie  of  Bolton j  in  j  Mod,  io6.  which  is 
<^  a  book  of  no  authority,  but  the  cafe  is  well  reported.     Lord 

Chiefjuftice  Halt^  in  delivering  the  opinion  of  the  court,  fays, 
that  by  confec]uence  of  law  it  carries  the  fee,  for  the  word 
eftate  implies  a  fee-fimple,  for  that  is  the  general  eftate  which 
every  man  is  fuppofed  to  be  feifed  of,  and  comes  from  Jlandoy 
becaufe  it  is  fixed  and  permanent,  and  imports  the  abfoluteft 
property  that  a  man  can  have ;  he  argued  too,  it  imports  z 
fee  from  the  manner  of  pleading  a  que  ejlate^  as  in  zformedon 
thc  tenant  pleads  y.  S.  was  infcofFed  with  warranty  cnjusjla" 
turn  the  tenant  has,  and  that  {hall  be  underftood  of  a/r^. 
This  cafe  has  never  been  doubted  fince.  {Vide  a  report  inti^ 
tied  Holt's  Cafes  from  1688  to  1710,  p.  281.) 

The  confequence  of  this  is,  that  as  to  thc  two  parcels  not 
mentioned  in  the  will,  there  can  be  no  doubt  but  they  pafled 
by  the  refiduary  claufe  to  the  plaintifF  £//zfl^r/i^. 

Thc  next  queftion  is,  as  to  the  other  two  parcels  devifed 
by  name  to  Elizabeth  for  life,  whether  the  rcverfion  in  fee  of 
thefe  eflates,  is  included  in  the  refiduary  claufe  ? 

Settled  ftnee  thc  I  think  it  has  been  clearly  fettled  fince  the  cafe  of  Wheeler 
VlVJfy^I'c^^in  ^^^^^^  TValroon,  in  AHen  28.  that  thc  reverfiqn  will  pafs  by 
jtilem%,  that  the  word  reji  of  my  lands,  and  followed  by  all  that  fuit  of 
the  reverfion  eafes  of  fVtllows  verfus  Lidcotj  2  Ferttr.  285^  286.  Litton  ver- 
Zordleji of^my^  fus  Faulkland^  ^c,  2  Vern,  621.  and  in  fcveral  others  in  3  Mod. 
lands,  m  a  ce-   and  Carthew. 

▼iie. 

Then  the  queftior^  is.  Whether  there  is  any  thing  particu- 
lar to  take  this  cafe  out  of  the  general  rule. 

One  obje£lion  has  been  raifed  from  the  recital  in  the  will, 
which  is  as  follows,  *'  That  he  had  already  fettled  the  moi- 
**  cty  of  his  farm  and  lands  in  Ovingdean  in  jointure  on  his 
*'  then  wife,  and  that,  in  cafe  he  fhould  die,  he  thought  that 
**  not  fufficienc  for  her  to  live  hofpitably  upon,  and  thcrcior? 

did 
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^^  did  by  his  will  giVe  to  Elizabeth  one  moiety  bf  the  other  half 
**  part,  not  fettled  on  jointure  to  her  for  lifey  fcfr. 

From  hence  it  was  argued,  that  by  this  will  he  intended  to 
give  Elizabitb  but  an  eftate  for  life  to  increafe  her  maintenance. 

It  is  moft  manifeft  the  teftator  did  n#t  intend  to  confine  his 
bounty  in  all  his  eftate  to  his  wife  for  life,  for  he  has  not  bare- 
ly given  her  the  ufufrufluary  intereft  in  goods  and  chattels, 
but  the  whole  property,  and  therefore  as  clear,  that  the  inhe- 
ritance pafTed  in  thofe  parts  of  the  real  eftate,  of  which  the  will 
takes  no  notice,  and  it  is  inferring  a  great  d^al  too  much  to 
fay  that  he  intended  to  give  her  nothing  but  for  life,  and  does 
not  furnifh  any  argument  to  overturn  the  general  rule. 

Another  objection  has  been  flarted,  that  the  refiduary  devife 
is  to  the  fame  perfon  who  is  before  made  tenant  for  life,  and 
therefore  ihconfiftent  to  give  her  the  fame  thing  in  fee,  which 
he  had  given  her  for  life  only,  in  the  former  part  of  the  will* 

This  objedion  deferves  to  be  confidered,  but  I  think  is  not 
fufEcient;  it  is  a  great  deal  too  much,  to  fay,  that  when  a  man 
makes  a  will,  and  gives  a  perfon  a  particular  limited  eftate  in 
one  part  of  that  will,  and  afterwards  devifes  to  the  fame 
perfon  in  more  general  words,  that  the  devifee  (hall  not  take 
benefit  by  fuch  general  refiduary  devife ;  here  are  no  reftric- 
tive  words,  if  there  were,  would  have  made  a  material  altera* 
tion  in  the  cafe. 

The  law  prefumes  that  a  teftator  even  in  making  his  will  ^f"  ««"«» 
may  vary  his  mtention  ;    as  fuppofe  a  man  gives  a  farm  m  Dale  j)^/g  („  a.  and 
to  A,  and  his  heirs  in  one  part  of  the  will,  and  in  another  to  B,  his  heirs  in  one 
and  his  heirs,  it  has  been  held  by  the  old  books  to  be  fi  revoca-  P*"  "^  hit  will, 

.         ,  ,  n  •      .  t  .    •  •     and  in  another  tc 

tion  ;  but  latterly  conltrued  either  a  jomtenancy  or  tenancy  m  b,  ana  his  heirs, 
common,   according  the  limitation.  "  "  ^^"^  *=®"- 

°  ftrued  cither  a 

1  •     1        1       I  I  •  joint-tenancy  or 

As  to  the  cafes  upon  this  head,  the  only  one  that  carries  an  tenancy  in  com. 
opinion  in  point  is  jfyliy  vcrfus  Hyleyy  in  3^(?</.  228.  and  Ccm-  «"<>•'»  according 
herb.  93.    where  it  was  adjudged,   that  if  it  had  not  been  for  ^« '^^ ^=""=^"** 
an  exception  in  the  will,   the  words  reft  and  remaining  part  of 
his  eftate  would  have  paftcd  the  reverfion  in  fee. 

■ 

I  do  allow  that  is  only  a  judicial  opinion,  and  not  ajuc'g- 
ment  in  point ;  but  then  confider  that  the  cafes  of  Hopewell 
verfus  Ackland^  and  &cott  vcrfus  Alherry^  determined  fince,  agree 
with  this ;  in  the  latter  the  teftator  fays,  as  touching  the  worldly 
eftate  it  hath  plcafed  God  to  bcftow  upon  me,  I  give  the  fame 
in  manner  following  ;  lum^  I  give  to  71  S.  all  that  my  parcel 
cf  land  lying  in  IValibam  Abbey  (being  the  lands  in  queftion) ; 


When  a  teftator 
fires  all  his  ef- 
tafc  whatfoever 
and  wherefoercry 
it  comprehends 
all  thai  he  had, 
feai  OS  perioQal* 
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Jtim^  I  give  to  the  faid  J.  5.  my  wearing  apparel,  linen,  bookt^ 
with  all  other  my  ejiate  wbatfitvir  and  wbiryoevsr  not  tersin  bt'^ 
fin  given  and  beqtuathed. 

It  is  true  the  words  for  life  are  npt  in  it,  and  it  may  be  faid 
the  latter  words  are  explanatory  of  the  intention  in  the  former, 
but  the  court  did  no^ut  it  at  all  upon  this  i  but  held  lba€ 
from  the  force  of  the  words  themfelvcs,  that  when  teftator  gave 
all  bis  iftati  whatfoiVir^  it  comprehended  all  that  he  had,  real 
or  perfonal  eftate. 

It  is  very  plain  therefore,  that  the  reverfion  in  thefe  two  p4iv 
celslikewife  pafles  to  the  plaintiff  £//£tf^^  by  the  refiduary 
words,  aod  whatever  may  be  the  general  argument,  a  particu- 
lar one  arifes  herefrom  the  will  itfelf  in  favour  of  thi»conftruc* 
tion  ;  for  as  to  part  of  what  he  gives  to  ElixabiSk  for  life,  he 
difpofes  of  the  inheritance  to  his  brother,  and  his  iflue,  remain- 
der to  his  own  heirs,  and  then  gives  tbi  re/ly  reJUu^  ifc.  to  £/f- 
siabitb  i  this  is  (hewing  how  much  be  meant  fliould  go  in  re*. 
verfion  to  his  heirs,  and  might  very  naturally  give  the  inherit-' 
ance  in  the  refldue  to  Eli%abitbj  after  he  had  taken  out  by  way 
of  exception  what  be  intended  to  give  to  other  perfons. 

Thif  being  the  true  conftrudion  of  the  will,  then  the  next 
queftion  is,  whether  the  award  and  the  agreement  of  the  parties 
iigning  the  award,  and  the  fubfequent  recovery  and  declaration 
of  the  ufes,  will  be  a  bar  to  .the  plaintiffs. 

It  has  been  objefled  by  the  defendant's  counfel,  that  the  a- 
ward  will  ftand  in  the  plaintiflPs  way,  and  that  whether  right- 
fully or  wrongfully  determined,  as  the  arbitratoriT  are  judges  of 
their  own  chufing,  the  parties  are  bound  by  it,  efpecially  as  no 
circumftanccs  of  fraud  are  pretended,  and  there  would  be  no 
end  of  controveriies,  if  paiTtes  were  allowed  to  come  into  this 
court  afterwards. 

I  agree  this  to  be  the  general  rule,  not  to  open  fuch  agree- 
ments ;  and  the  cafe  of  Can  verfus  Can^  determined  by  Lord 
MaccUsfiild^  is  very  ftrong  to  this  purpofe,    1  P.  Wmu  723. 

But  thefe  authorities  arc  not  at  all  fimilar  to  the  prcfent  cafe, 
for  fuppofing  this  had  depended  on  the  award,  and  that  had 
diredled  different  ufes  than  are  in  the  will,  if  the  arbitrators  are 
miftalcen  in  a  plain  point  of  law,  it  is  aground  to  fet  it  afide. 

The  cafe  o^Comfirth  verfus  Green^  in  2  Vern,  705.  will  de- 
termine this  point,  where  Lord  Cowper  lays  it  down,  that  if  ar- 
bitrators go  upon  a  plain  miitake  cither  as  to  law  or  faft,  equi- 
ty will  relieve  againfl  the  award  5  and  in  the  cafe  oi  Med  calf 
verfus /t;«,  the  i8th  oi  June  J 7 37,  I  was  of  the  fame  opinion. 
Fide  I  T.  JU.  63. 

If 


If  arlitritort 
are  imftaken  in 
a  plain  point  of 
law,  it  is   a 
(round  rule  to 
fet  aAde  tn  a- 
wardy  otherwrife 
t:  it  kid  been  a 
donbtfiii  one. 
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If  indeed  it  had  been  a  doubtful  point  of  law,  the  arEitratort 
award  might  have  ftood,  notwithftanding  the  court  upon  great 
deliberation  (hould  be  of  a  different  opinion. 

But  I  am  delivered  from  this,  becaufe  the  award  does  not 
fpecify  any  particular  ufes,  but  direds,  ^'  That  a  deed  to  lead 
^<  the  ufes  of  the  fines  and  recoveries  Ihould  be  executed  by 
*^  all  the  parties,  to  confirm  the  eftates  in  the  fame  manner 
•*  as  the  fame  were  given  by  the  will  of  Richard  Pain** 
There  is  indeed  a  recital  in  the  award  which  affords  a  con* 
jedure,  but  I  am  not  to  determine  by  arbitrary  implications. 

Then  the  only  queftion  is.  Whether  I  am  to  relieve  againft 
the  deed  of  the  20th  of  May^  1737  ;  if  this  varies  from  the 
ufes  of  the  will,  and  the  plain  legal  conftrudion,  it  differs 
equally  from  the  award,  and  therefore  there  is  no  occafion  to 
enter  into  the  debate  how  far  the  court  have  power  over 
awards,  or  will  confirm  or  fet  afide  the  agreement ;  and  that 
brings  it  to  what  is  the  true  conftrufiion  of  the  will,  which  I 
have  mentioned  before. 

'^  I  therefore  declare,  that  the  plaintiffs  in  the  original 
((  caufe  are  intitled  to  have  the  ufes  of  the  deed  of  the  20th 
*^  of  Mayy  1737,  fo  far  as  they  relate  to  the  particular  parts 
*'  of  the  real  eftate  of  the  tefiator  herein  after  mentioned, 
^^  redified  and  varied,  according  to  the  true  conflrudion  of 
*^  his  will  i  and  do  order  and  decree  that  the  tefiator's  houfe, 
^'  and  the  piece  of  Brookland  in  LnviSj  and  alfo  the  advowfon 
^^  of  the  parifh  church  in  Ovihgdian^  and  the  fourth  part  of 
''  the  eftate  called  Sabs-Kiy  in  London^  with  their  refpedive 
^<  appurtenances,  be  conveyed  to  ibi  plaintiff'  Elizabitby  the  , 
^'  wife  of  the  plaintiff  Richard  Ridaut^  and  htr  btirSj  and  the 
^^  plaintiff  Mr.  Ridouty  prefent  in  court,  confenting  to  pav 
^^  the  teftator's  debts  that,  remain  unfatisfied,  and  likewise 
^^  to  ivimburfe  the  defendants  any  of  the  teftator's  debts  they 
^'  may  have  paid  off ;  I  do  further  order,  that  he  do  pay  off 
^^  fo  much  of  the  teftator's  debts  as  remain  unfatisfied,  and 
^^  any  of  the  defendants  who  have  paid  any  of  the  teftator's 
debts,  are  to  ftand  in  the  place  of  the  creditors,  to  receive 
a  fatisfa£lion  from  the  plaintiff  Mr.  RidQUt  for  what  they 
**  have  fo  paid." 


cc 


Sir 
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Cafe  169.  iir  James  Lrwtber  verfus  Stamper ^  MayS^  1747* 

The  court  will  "IV^^*  -B^^'^wt;,  before  the  anfv7cr  was  come  in,  moved  for 
not  grant  an  in-  J[VX   an  injunSion  to  ftay  waftc  in  digging   mines  of  coalj 

w^*?n  d^Kimf  "P^*^  *"  *®^*^'^  ^^  wafte^  committed,  and  a  certi- 

snines  till  the   ficatc  of  the  bill  filed. 

•nfwer  is  come 

fci<unthllsm!de  ^^^'^  Hardwicke  denied  the  motion,  becaufe  it  appeared  that 
defiolt  in  not  the  defendant  fet  up  a  right  to  the  inheritance  of  the  eftate  ia 
putting  in  hii  which  the  mines  were  dug,  and  faid  that  fuch  injundions 
•"Fcr.  yrttt  never  granted  before  the  hearing,  unlefs  the  defendant 

had  only  a  term  in  the  eftate  for  years,  or  for  life,  and  the 

reverfion  w^s  in  the  plaintiff, 

Mr.  Barkw  compared  it  to  the  cafe  of  bills  brought  by  the 
proprietors  of  new  inventions  under  letters  patent,  for  an  in* 
jun£lion  to  ftay  other  perfons  from  doing  any  thing  of  the 
fame  kind  ;  there,  on  the  filing  of  the  bill,  the  court  on  affi* 
davit  and  certificate  will  grant  an  injunfiion. 

His  Lordfhip  faid,  this  was  quite  a  different  cafe  from  the 
prefent  bill,  becaufe  the  right,  of  the  plaintiir  there  to  the 
fole  property  appeared  upon  record,  but  here  the  rule  of  the 
court  is  not  to  grant  an  injundion  till  either  the  coming  in 
of  the  anfwer,  or  the  defendant's  making  default  in  not  put* 
ting  in  his  anfwer. 

Cafe  170.     Carte^  adminijlrator  of  the  late  Vicar  ef  Hincklet^  verfus  Ball  and 

others^  May  13,  1 747.  • 

Tho' this  court  /T^  H  E  bill  was  brought  for  a  fubftraflion  and  account  of 
^TomTfoftl^a- .  -■-  t'^hcs,  againll  the  inhabitants  and  occupiers  oi  HinUlej 
ly '  c^'main  a's      '^^  LektjUrJhire. 

courts   of  law, 

^h*  *^  ''^k^'f^K  The  defendants  infift  upon  a  contributory  modus  of  17X. 
ftantiaily  laid.  '  fo**  ^^^  lands  whlch  they  hold  of  the  hamlet  of  Hide  in  the 
Vec.  3.  pi.  3.    fame  pari/h. 

The  dean  and  chapter  of  IVeJlminJlcr^  who  arc  the  reSors, 
do  not  in  their  anfwer  difclaim  the  right  to  the  tithes,  but 
refer  to  their  lefl'ee,  who  apprehended  {be  bad  no  right,  and 
has  never  coUeded  them. 

Mr,  Attorney  General  for  the  defendants. 

He  faid,  a  vicar  of  common  right  is  not  intitlcd  to  tithes^ 
but  by  virtue  of  an  endowment  or  grant  trom  ihofe  who  were 
the  owners  of  the  land. 

An 
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An  ancient  payment /ir  iitbiS  is  a  miJus^  and  fuppofes  an 
Hgreement  originally.  , 

Lo&D  ChANC£LL6%^ 

A  general  charge  of  an  endowment  is  fufficient  jto  intitle  the 
plaintifF  to  (hew  an  endowment  at  the  hearing,  without  raen« 
tioning  tbt  particular  firt  ofntdowminU 

Mr.  Attorney  General  thep  went  en  and  faid,  iThe  receipU 
run  in  this  manner :  May  ijoa^  received  then  of  Robirt  Ball 
the  fum  of  eleven  (hillings  and  four  pence  for  the  tithe  due  at 
LaJy-day^  for  bis  part  of  the  HiJi  gr$§imb.    Signed  Jtbn  Par. 


Other  receipts  call  it  the  Hides  only. 

Mr.  Clari  of  the  fame  fide  cited  HardcafiU  verfus  Smtthfon^ 
July  1745,  before  Lord  Hardwicie^  {vidi  anu  z^s.)  to  (hew 
that  the  cqrurt  will  not  conftrue  the  m^tu  with  great  nicety 
where  it  isih general  properly  fet  out  by  the  anfwer, 

Mr.  Evans  of  the  fame  fide :  A  redor  has  nothing  to  do  but 
to  maice  out  his  title  to  the  redory,  and  the  tithes  will  be  due 
of  courfc  to  nim,  bui  otbirwifi  as  io  a  vicar. 

There  is  no  evident  arifes  from  ufage,  for  the  plaintifF  has 
not  been  able  to  (hew  the  tithes  were  even  paid  to  the  vicar. 

That  a  ttrriir^  neither  here»  or  at  ttifiprinSy  has  been  ad- 
>mitted  to  be  evidence  of  the  vicar*s  right,  unlefs  ufage  goes 
along  with  it. 

Mr.  Solicitor  General  for  the  plaintifF  faid,  that  in  the  cafe 
oi  Berry  verfus  £w»/,  Lord  Chief  Baron  Comyns  folemnly  de- 
termined, that  even  againft  a  lay  impropriator  you  cannot  pre* 
fcriht  in  non  decimandoy  and  in  extraparochial  places  the  King 
is  intitled,  and  if  it  appears  the  redor  is  not  intitled,  the 
vicar  mntt. 

I^oRj>  Chancellor, 

This  is  an  unufual  demand,  as  it  is  a  bill  brought  by  an  ad- 
miniftrator  of  a  vicar  who  was  for  15  years  together  vicar  of 
this  parifh,  and  yet  during  all  the  time  of  his  incumbency  co 
tithe  was  paid,  nor  demand  ever  made;  but  however,  if  the 
light  appears,  the  plaintiff  is  intitled  to  a  decree* 

His  right  depends  on  two  queftions  | 

Firft,  Whether,  as  (landing  in  the  place  of  the  vicar,  he  has 
fiiewn  a  right  to  the  tithes  in  kind. 

Vol.  III.  K  k  Secondly^ 


](^^  CASES  Argued  and  I}efeiiiiincd 

Secondly,  Whether  the  m$ius  fet  up  by  the  derendint'i  sdh 
fwer,  is  not  a  fufficient  bar  to  that  right.  • 

I  will  take  up  the  fecond  queftion  firft. 

'   I  am  oJF  opinion  the  m§dtis^  as  ihted  in  tbemifwers  of  Ae  de« 

fendant,  is  not  fuficiently  laid  in  point  of  law. 

«  It  IS  more  corredly  laid  in  the  fecond  anfwer,  and  is  laid 
there  in  the  following  manner  ^  feventeen  fliillings  in  Ithe 
whole  paid  for  the  Hidis  in  lieu  and  fatisfadfon  of  all  tiUM; 
j(  s.  and  8  d.  for  the  part  of  Hidis  in  the  bccupation  of  faeh  a 
perfon,  4/.  and  4^.  for  the  part  in  the  oceupsttion  of  aikotber^ 
and  7  s,  for  the  part  in  the  occupation  of  another. 

a 

Two  objefiions  have  been  taken  by  the  plaintiffS  counfel, 
that  it  does  not  fay  the  time  when  it  is  to  be  paid,  nbr  enume- 
rates  the  perfotts  by  whom  it  is  to  be  paid. 

As  to  the  firft»  in  the  coutt  of  Eadiequer,  if  a  particoTar 
time  was  not  laid,  that  court  formerly  would  have  over-ruled 
the  madusy  and  not  gone  into  the  merits,  but  latterly  they 
have  very  properly  let  in  a  greater  latitude  of  p^f,  and  it  it 
fufficient  if  it  is  laid  at  a  particular  time,  or  li^i^Mrm 

But  the  fecond  is  what  I  lay  ftrefs  upon,  tlM^  it  is  not  UH 
by  whom  it  is  to  be  paid,  and  I  do  not  know  any  cafe  in  the 
books  or  in  experience,  where  it  is  not  alledged  to  be  paid  by 
fome  bodv,  and  it  is  very  reafona1)le  it  ihouid  be  did  By  whom, 
bccaufe  tne  parfon  may  then  be  fure  to  whom  he  oiuft  ipply,  or 
againft  whom  he  may  have  a  remedy  for  his  titbel.   " 

*  • 

This  cannot  be  fupplied  by  faying  that,  Tn  odier  parts  of  the 

anfwer,  they  have  Ibewn  the  feventeen  (hillings  have  been 
paid  by  thofe  perfons  who  have  held  tbefe  lands,  for  that  inay 
be. accidental;  and  though  it  has  been  faid  this  court  does  not 
take  cuftoms  fb  ftri^ly  certain  as  courts  of  law,  yet  thia-court 
requires  cuftoms  to  be  fubftantially  laid. 

If  before  the  court  of  Exchequer,  where  cafes  of  this  kind 
^jft  nidre  frequent,  it  would  have  been  over-ruled  at  once.j 

*-  The  next  queftion  is  upon  the  evidence* 

•      •  • 

No  proof  has  been  read  to  (hew  there  ever  was  foch  an  entire 

modus  pM  of  feventeen  (billings  a  year,  but  the  defendants 

add    feveral   modujfes  together,  and  then,  by   computation  in 

afithmetick,  make  ju(l  the  fum  of  feventeen  (hillings  ::  In  fome 

I  mcafure 


in  UK  i!1mebf  Lord  Chibi^ltbr  Hard#ickx«  I|m 

Snearure  like  thcDujbe  XitCrafMi  cafe  of  fines,  wheit,  by 
looking  into  the  lord's  ftb6ks,  thejr  found  what  was  the  largeft 
line  be  took j  and  charged  that  fum  to  be  the  cuftomary  pa/ment* 

There  is  no  evidence  that  thefe  payments  are  applicable  to 
the  nudUij  ahd  therefore  I  am  of  opinion  it  is  pot  fufficiefltly 
made  out. 

,  tjpon  the  opinion  I  have  giveh  as  to  this  part,  if  the  plaintiff 
bad  been. r/^«r  I  (hould  have  decreed  at  oncc  for  him>  but  a 
Yt&Qi  differs  materially  from  a  vicdr. 

A  redor  has,  and  fo  has  a  lay  impropriator,  a  right  to  a|i  To  rntUle  him* 
the  tithes  in  the  parifli,  and  has  nothing  to  do  but* to  prove  ^^^^ ^<^ ^'t^c** 
himfeir  reaor }  it  is  othcrwifc  with  regard  to  a  vicar^  ioiht\Y^^Z>^^ 
muft  ibew  an  a^ual  endowment,  or  evidence  of  the  ufage.        to  prore  himfeif 

fo  I  at  to  a  ricar 

In  the  firft  place,  there  is  no  evidence  here  of  payment  Jc  muft  fliewta 
of  tithes  in  kind,  which  will  be  a  much  more  material  con-  a^toai  endow- 
fideration  againfl:  a  vicar  than  a  redon  *^^ 

Whether  the  ahfwer  be  fo  formally  drawn  as  might  be,  yet  It 
{s  fuflicient  as  to  the  denial'of  the  plaintiff^s  right ;  for  though 
the  defendants  admit  CarU  was  vicar,  yet  they  fay  they  do  not 
kn«w  or  believe  that  he  was  intitled  to  the  inclofed  grounds  of 
Hinkley^  and  to  all  or  any  part  of  the  tithes. 

So  that,  by  their  anfwer,  they  inflft  he  was  not  intitled  \  bat  Setting  up  t 
4hen  it  is  argued  for  the  plaintiff,  that  the  defendants  fetting  **^J?^,^j 
up  zmoJtts  is  an  implication  that  the  vicar  was  intitled  tOf^t^ttfrom^ 
tithes,  and  to  be  fure  it  is,  but  this  does  not  preclude  the  de-  objeaiog  to  the 
/cndants  from  objeaing  to  the  plaintiff's  title,  aod  it  would  J^^j"^^'^^ 
be  hard  to  preclude  them,  becaufe  they  fail  in  the  defence  they 
fet  up  for  themfelves« 

Suppofe  a  plaintiff  at  law  declares,  and  the  defendant  pleads  If  tdcfroaaot 
any  thing  in  bar,  which  by  prefuniption  admits  the  demand,  f^^*  *"?!!!'?• 
Whereupon  the  pUmtiff  demurs,  and  the  court  holds  the  pka  prefumptioq 
bad,  yet  they  will  ftill  fee  whether  the  plaintiff  in  his  declara-  •<*">•"  the  de- 
lion  has  made  a  cafe  fufficient  to  intitle  him  to  recover.  ^^^J  J!Iw  w* 

be  had,  yet  a 
court  of  law  will  ftill  fee  whether  tbe  plaintiff  has  iKadc  a  cafe  thct  indtln  him  t»  recover. 

The  plaintiff  is,  unfortunately  for  him,  precluded  by  the 
rule  of  this  court  from  reading  the  evidence  of  the  endowment^ 
which  ic  is  faid  would  have  put  this  matter  out  of  queftion* 

K  k  2  The 


50^  CASES  Argued  mi  Detenmnel 

A  certUicateof  Tfac  ftbbot  of  Lyra  in  NmHomfy  hts  fent  a  certificate  of  the 
the  original  origioal  agreement  between  the  lefior  and  the  vicar  in  relatioii 
SS^e  ^r  <o  ^^^  ^**«5,  but  though  It  appears  to  come  out  of  the  abbot's 
and  the  mar  in  bands,  yet  as  it  docs  not  appear  that  it  came  out  of  the  chaf* 
w^^^JJ^^^'^'ter-houfc  of  the  abbot,  or  that  be  was  the  proper  officer  to 
^'c^tibe  keep  the  records,  it  could  not  be  admitted  to  be  read. 

<harter*bMila  of 

the  abbot»  and  not  out  of  bit  hikidi  only,  or  it  cannot  be  lead* 

AtertifuLttjnm  £ven  before  the  reformation,  a  certificate  from  a  foreign 
t^^M  ia^ed  •k'^y  w*»  «<>'  allowed  ;  therefore,  as  the  original  deed  relating 
before  the  tc-  to  the  endowment  cannot  be  read,  I  muft  take  it  from  the  evi* 
ibrnatioA.  dcncc  before  me,  which  is,  that  no  tithe  has  ever  been  paid  to 
the  vicar* 

Thi  tirriirt  are  very  dark,  and  I  can  hardly  make  any  Jodg* 
ment  of  them,  and  it  is  very  far  from  beio^  clear  from  thence^ 
that  tithes  in  kind  were  ever  paid  to  the  vican 

><vi^imyiiot  J  vicar  may  not  only  be  endowed  of  the  tithes  of  a  parifli, 
only  be  endowed  but  of  a  ftnjkn  likcwifc,  aod  therefore  how  can  I  prefume  he 
f  ^ftl'^t^^  was  endowed  of  the  tithes,  when  he  might  be  endowed  pf  this 


«i  •  pen'fioa '    annual  payment  by  way  of  penfion 

fcewiie. 

If  it  depended  upon  this  only,  I  would  inquire,  whether  in 
any  cafe  tithes  have  been  decreed  in  kind  to  a  vicar,  where 
there  is  no  evidence  of  tithes  having  ever  been  paid  to  him  ia 

kind. 

The  dean  and  chapter,  the  redors,  do  not  difclaim  their 
right  to  the  tithes ;  if  they  had,  it  might  have  put  an  end  to  the 
queftion  in  favour  of  the  vicar ;  this  being  the  cafe,  I  am  not 
fatisfied  he  is  intitled  to  the  tithes  in  kind,  and  therefore  h 
muft  be  put  in  a  method  of  trial. 

Wlrre  an  im-  It  is  faid  the  refiors  ought  to  be  parties  to  the  ifluc,  but  it  is 
5']ir^o?comf*'*  not  ncccflary  they  (hould,  for  where  an  impropriator's  right 
1 1  queAk  n,  he  docs  not  comc  in  queftion,  he  need  not  even  be  made  a  party 
need  not  be        to  a  bill  that  is  brought  for  fubftrafiion  of  tithes, 

made  a  party 

luDftitAonof  His  Lordfhip  direAed  an  iflue  to  try  whether  the  vicar  of 
tithet,  Hinckley  is  intitled  to  tithes  in  kind,  for  the  Hamlit  of  Hidi^  in 

the  pariih  of  HinckU^ 


Ric9 


M 


in  the  Ti^ie  of  Lord  Chancellor  Ha&dwickb.  501 

Rico  verfus  Guabiir^  May  14,  1747.  Cafe  171. 

R.  ^onis  moved  for  a  n§  ixtat  ngno  againft  the  defendant  The  court  cia* 
upon  this  cafe,  that  the  plaintiff,  beincr  a  foreigner,  "^^^^^  *  ^ 
was  drawn  in  to  give  a  hond  in  the  penalty  of  50/.  and  a  lefi the >iai]ici£r 
warrant  of  attorney  to  enter  up  a  judgment  to  the  defend-  ^^e^ri  pofitwdf 
ant,  for  the  debt  of  a  third  pcrfon,  and  that,  being  ignorant  |^jJJ2*J""^^|^ 
of  the  Englijh  language,  he  did  not  know  what  the  nature  of  iajtcertaiafMii, 
the  paper  was  that  he  had  figned,  and  the  defendant  foon  after 
took  out  execution  upon  the  judgment,  and  the  Iberiff  ap- 
praifing  a  quantity  of  Uau  dt  carmi  at  8/.  only,'  it  was  bought 
in  at  that  price  by  the  defendant,  though  the  plaintiff  fweart 
by  his  affidavit  that  he  verily  believes  it  was  worth  700/.  and 
the  bottles  alone  70/, 

The  bill  was  brought  for  the  700/.  and  charges  the  de- 
fendant fold  part  only  of  this  feizure  for  aoo/.  and  prays  to 
be  relieved  againft  it  as  a  fraud. 


Lord  Chancelloh, 

Notwithftanding  there  is  an  affidavit  of  a  perfon  who  heard  when  a  bill  it 
the  defendant  fay  he  fliould  quit  the  kingdom  on  account  of '*"'"«*'*  '^"^ .■• 

•         1   •      -rt^      ■  •  r  °  account   only, 

the  plaintiiPs  demand,  yet  i  cannot  grant  a  m  txiat  rtgno^  as  the  piaintiflTi 
the  plaintiff  does  not  fwear  pofitively  the  defendant  is  in«r«eanng  hebe-, 
debted  to  him  in  a  ccruin  fum  ;  if  the  bill  had  been  brought  |;f^^.;*7,^^^« 
for  an  account  only,  the  pUintiff^s  fwearing  he  verily  believes  would  amount  to 
the  balance  in  his  favour  would  amouat  to  fo  mMcb«  it  would  ^  T^^'  ^'^ 

h— .^   •  r  /E   •      -.  wtitic  Aim  to « 

aye  been  fufficient.  ni^Kimrqm. 

ms  Lordlbip  denied  the  motion« 


iyilf$rd  ^tx(M%  BiaftUj^  May  16,  1747.  (Safe  17a. 

Lqrd  CHANCEI.LOR, 

THE  plaintiff  brought  an  original  bill  for  relief,  the  de- Evidence ia tin 
fefidant  made  a  full  defence;  witnefles  were  examined, «*o'i««f«  con- 
decree  was  pronounced  againft  the  defendant  in  Dicm^^]^^^^^^^ 

^^j  '745*  original  caufct 

not  allowed  to  be 
•ead  after  a  decrre  in  that  cauie  j  otherwlfii  at  to  the  depofitioM  in  the  croft  canie  BOt  rdatios  to  4l^ 
matteri  put  in  iHue  in  the  Q^paMU 

May  24,  1745,  the  defendant  brought  a  crofs«^biII  touching 
the  fame  matters,  put  in  iflue  in  the  firft  claufe  ;  thr  defend- 
ant anfweied,  and  the  plaintiff  in  the  ^rofs-caufe  examined 
Other  witnefles,  for  the  fame  matters  put  in  ifluc  by  the  an* 
fwer  ^  the  original  caufe. 

K  k  3  Which 


5»i  CASES  Ai^^<l  ^^  DetenoQijndl 

Which  evidence  was  obje^ed  to  as  an  inlet  to  perjury,  and 
the  obje£tion  was  allowed  as  in  a  fimilar  cafe  of  Kamner  ver- 
fus  Gulfloriy  Jum  25,  174S>  if  the  defendant  had  not  exainin-> 
(cd  ill  his  witnefles  in  the  $rft  caufe,  he  (hould  have  enlargedt 
the  time  for  publication. 

iST.  B.  publication  pafled  in  the  origiqal  caufe,  Aday  ^^ 
tj4S»  >nd  the  decree  was  in  the  Dictmbi^  following. 

Mr»  Attorney  General  for  the  plaintifF  in  the  crofs-caufc^ 
infiils,  ti^at  the  matters  an  the  crofs-caufe  are  different  froo^ 
what  they  were  in  the  original  bill. 

Where  neither  \i  J,  not  material,  faid  Lord  fJardtvUie^  that  all  the  de- 

^^ffe^^^t  fcndant's  witnefles  were  not  examined  to  the  matters  in  ifTuq 

original  caufe,  in  the  Original  caufe,  virhere  any  have  been  examined  ;  if  nei^ 

the  depofitioni  ^jj^  jMUTtv  bad  examined  witnefles  in  the  original  caufe,  the 

ofwitoeires  cxi-  '^    .    t      •      •    »•     -j         *   j     •  ^i.      j        >  •  •  « •       •     j    • 

mined  to  the    court  might  be  mduced  to  admit  the  depoliuons  to  b.e  r^ad  i|^ 

fame   matreri      the  Crofs  bill, 
put  in  iffue  by  - 

he*rea*d  atThe       I"  the  prcfent  cafe  witnefl*es  have  been  es^amined,  and  hia 

hearing  of  thie  Lord(Eip  refufcd  the  evidence  in  the  crofs  cauft  to  be  read, 

cro(ii-c»ofe,        touching  the  matters  in  ifluc  in  the  original  caufe;'but  gave 

liberty  to  read  any  of  the  depofitions  in  the  crofs-caufe,  not 

relating  to  the  matters  put  in  iflTue  in  the  ojriginal  caufe«  * 

Gafe  173.     Sherrard  vcrCas  Shirr  or  dj^  hfon  tbi  Majlitr  oftbi  R$Usj  Moy  5^ 

1747- 

Where  money  it  /T^HERE  was  a  fettlement  made  by  Rohni.  Earl  of  LeU 
liid^^i  i^nU^d  A  ^^P^  *"  ^700,  whereby  an  cftatc  in  Sufix  was  limited 
a"d  m  the  mean  '^  ^'^  ^^^^  'p"*  f^**  •»f«>  fucceffivdy,  without  impeachment  of 
tinre  invefted  In  wafte,  ritnaindtr  tfi  tht  hiirs  of  tbi  body  of  the  fettler^  and  he 
^^^i^^X^^%>^  charged  upon  the  Suffex  eftatc,  together  with  other  cftates, 
itenintfor  Hfe  two  fcveral  fums  of  5000/.  and  6000/.  for  younger  childrens 
die  In  the  middle  portions.     In  1720,  the  Sjj^;r  eftate  was  decreed  to  be  fold, 

itol*n*norbi  ^"^  ^^^  '^'^  ^^®  ^^^^  ^  ^^  P*»^  off>  an<l  after  payment  therc- 
jfj>portion.d,  biit  of,  the  refidue  of  the  produce^arifing  by  fale,  to  be  laid  out  in 
he  raid  to  the  Jand  to  the  fame  ufcs  as  in  the  deed  of  1700,  and  in  the  mcaa 
time  to  be  placed  out  in  government  fecurities,  and  by  order 
of  the  20th  of  February^  ^7^^'  '*^  inter  eft  and  dividends  were  ta 
go  as  the  rents  and  profits  wou/dy  in  cafe  it  was  laid  out  in  land  { 
iipon  the  death  of  Joceline  Earl  o{  Leicejler^  the  laft  tenant  fo^ 
life,  the  petitioners  were  intitled  to  the  lands,  as  the  perfons 
next  in  remainder,  under  the  fettlement  in  1700^  ^ 

Earl  Joceline  died  the  7th  of  Jyly^  ^1\i\  the  petition  was 
for  the  payment  of  the  entire  half-year's  dividend,  amounting* 
to  785/.  accrued  due  at  iWjfV/;iw/wtfj,  174^. 

........     ........  /ti.  j^ 


in  the  Time  of  Lord  Chancellor  Hardwicke.  503 

It  was  oppofed  by  the  adminiftrator  of  Earl  Jcceline^  .the 
laft  tenant  for  life^  who  infifled,  that  by  virtue  of  the  order ' 
of  the  20th  of  Fitruaryy  1720,  which  direded  that  the  intire/l 
Jbould  hi  paid  as  tbi  tints  midfrifits  wouU^  it  muft  be  confidereid 
as  if  the  money  had  adually  been  laid  out  in  land,  and  there* 
fore  by  the  ftatute  of  11  Ga.  a.  c.  19.  the  (dividend  ought  to 
be  apportioned,  and  fo  much  of  the  half-year's  dividend  as 
accrued  in  the  life  of  tenant  for  life  belonged  to  his  reprefen* 
tative. 

The  Mafter  of  the  RoUs^  {ITsiBam  Fwufctu^  £fquire.) 

The  con  Rant  ufage  has  been,  where  money  is  to  be  laid  ont  ■ 
in  land  upon  any  fettlement^  and  in. the  mean  time  invefted 
in  government  fecurities,  that  the  intire  half-year's  dividend 
fliall  be  paid  to  him  in  reveifion,  notwithftanding  the  tenant 
for  life  died  in  the  middle  of  the  half-year,  and  fhall  not  be 
apportioned ;  otherwife  indeed  in  the  cafe  of  a  mortgage,  and 
what  makes  this  cafe  the  ftronger  is,  th^it  there  was  a  power 
to  grant  leafes,  and  in  that  cafe  the  counfel  of  the  adminiftra- 
tor of  Earl  JociUm  admitted  it  would  go  to  the  reverfioner. 

Wilfird  verfus  Biozilj^  Mij  23,  1747.  Cafe  174. 

AQiieftion  arofe  upon  the  ftatute  of  frauds  and  perjuries,  Vef.  6.  pi.  3. 
Whether  ^ ^tfon  fithfcriUng  a  deed  as  a  witnefs  only, 
which  (he  knew  the  contents  of,  could  be  faid  to  have  figned 
it  within  the  meaning  of  that  ftatute. 


JvORD  Chancellor, 

The  meaning  of  the  ftatute  it  to  ripduce  contrails  to  a  cer-  where  an  agree- 
tainty,  in  order  to  avoid  perjury  on  the  one  hand,  and  fraud  "JJ"^  ^"  ****"" 
on  the  other,  and  therefore,  both  in  this  court  and  the  coui^cs  taint"  an/ihr 
of  common  law,    where  an  agreement  has  been  reduced  to  ^»b^^n<^e  of  the 
fuch  a  certainty,  and  the  fubftance  of  thi  ftatute  has  l?cen  t";"^  °y""^'' 

..  ■,       .,r«  ••  1.^  •  •-*  ^^*  complied 

complied  with  in  th^  material  part,  the  forms  have  never  been  wnh  in  tne  ma- 
in4fted  upqn.  ^  J^'^^  p**^**  ^^^ 

*  forms  have  nr- 

vcr  been  iaiiftcd 

The  word  party  in  the  ftatute  is  not  to  be  conftrued  party  upon. 
as  to  a  deed,  hMtperfan  in  general,  or  elfe  what  would,  b<.- 
come  of  thofe  decrees  where  Signing  of  letters,  by  which  the 
party  never  intended  to  bind  himfelf,  has  beeii  held  to  be  Jt 
ligning  within  the  ftatute. 

There  have  been  cafes  where  a  letter  written  to  a  man's  own 
agent,  and  fetting  forth  the  terms  of  an  agr.eement  as  concludr 
ed  by  him,  has  been  deemed  to  be  a  figning  within  the  fta- 
tute, and  agreeable  to  the  provifion  of  it. 

K  k  4  Lord 
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Where  then  It  a     Lord  Chancellor  denied  the  general  dodrihe  as  hid  down 

SHJ^SV^riSTi, »«»  ^'''^-  '"  ^^^'  402*  B0wd€t  verfus  Amburft^  though  true  as 
•aa  a  pcrfofi  who  applied  to  that  cafe  hy  Lord  C9Wp€r^  and  fud  the  diflFerence 
it  a  p«ty,  Md  betwixt  the  two  cafc$  was,  tb«t  the  writing  there,  though 
^^t^^htt  all  in  the  father's  hand,  was  only  a  flceich  of  ao  agreement 
it  at  a  witaeft  not  fettled  Of  confirmed  by  the  parties  \  but  here  the  de- 
f**y»  ?• .." .  fendant  fiened  it  as  a  complete  agreement,  and,  as  fte  knew 
k  b  a  figniDs  the  contents,  is  to  be  bound  by  it  in  the  prefent  cafe  *. 

withia  the  Aft* 

^^  EJIi9»  verfus  EJum^  Maj  199  1 747. 

Cafe  175. 

%t  jlkrtbMmEU  C\^^  Sir -/firtfAtfai  it/f#»  by  his  will,  "reciting  that  be 
ffJby  hit  will'  V^  **  ^^  ^  '*i^b(  ^"d  powcr  (o  difpofe  of  the  fi^ra  of  1500/. 
gives  to  hit  «<  being  part  of  the  money  fettled  on  his  late  deceafed  daugh* 
Sr^°ttj^  "  '^r  £//Zi/^#/Z^,  the  late  wife  of  PiUr  D^,  Efqi  and  which 
«/bitroo7.£.  ^*  fum  is  now  in  his  hands,  fays,  Now  I  do  hereby  give  and 
1500/.  to  be  at  <c  bequeath  the  fame,  and  all  my  right  and  intercft  therein, 
Aj'tfTcafc  ftc  '^  ^^^o  my  grandaughter  ^nxtf  £i!t#jv„  the  daughter  of  my  foa 
aiarry  with  the  ^'  ^jacok  Eltfi^  U  hi  at  her  §wn  difp§fal^  furfuant  t§  tbi  nquifi  9/ 
"^hfJit  ^'  "  ^  /^'^  ^''  deaafid  dsuibar  Elizabeth  Day,  im  cafe  ^ 
and  in  cafe  oi  ^^  marry  with  tbi  confent  and  approbation  of  my  /aid  fom  Jacob 
their  deaths  be.   «  £lton  and  bit  Viifiy  ^d  in  cafi  of  tbeir  deatbs  he/on  that 

[h'A^  wKh^te   "  ^''"'»  '*'"  ^''*  '**  ^^''fi'*^  ^"^  approbation  of  tbeir  truflen^  and 

cQAicfie  qf  their  *^  UQt  otbirwife.** 

iroileet,  tad  not 

etherwiie.    A.  £.  died  ^f  14,  snd  ttnmarrUdi  J.  C.  m  thi  refreflatolkft  0/  A,  1£,  h  me  Mtltdtf  i^ 

S  500 1.  for  the  tf$/lnig  ^tbt  Ugaty  rtUuiag  to  tht  txteai  of  tin  marrisge,^  that  wevtr  haffaud,  the  ligaa 

0d  air  vf|0.    %  Vm,  4«  //•  4* 

In  1729,  the  grandaughter  died  at  %)^t  age  of  i^^,  and  un-v 
married. 

Jacob  Elton^  the  father  of  the  infiint,  bripg^  his  b/i)l  for  the 
^500/.  as  her  reprefentatiye,  infilling  it  was  a  vefted  legacy. 

The  principal  defendants  are  the  aiEgnees  yn^er  the  com- 
miffon  of  bankruptcy  againfl  Sir  Abraham  £lton^  the  eldeft  fon 
jof  the  teftator,  who  claim  the  1500/.  in  his  right,  he  being 
the  refiduary  legatee  of  Dame  Mary  Elton  his  mother, 
who  was    the   ^efidua^y  )eg^tee   pf  pld  Sir  ^brabgm  EUm^ 


*  On  #  m^rrifge  trftty,  the  intended  bplUnd,  tn^  the  joong  Uiy^i  father,  ^went 
to  a  ceonlcltor*!  chamben  to  have,  in  confideration  of  the  portion  the  father  propoibd 
to  give,  a  fettlement  drawn  ;  minutes  of  agrccnxnt  were  taken  dnwn  in  writing  hjT 
the  counfel,  and  given  by  him  to  hn  clerk,  to  be  drawn  up  in  form  :  the  next  day 
|he  father  diet,  a^J  the  day  follpwing  tjie  marriage  was  folemnised  t  ihit  agreement^ 
Botwithftanding  tbefe  preparation!,  wai  held  by  Lord  Co-wper  to  be  within  the  ilatut^ 
ff  (irgudf  and  per^'orici.    fa'^fdtX  f ^fos  Amharft^    ft,  Ch*  40^     %  Ch,  Mip.  %Z^ 

and 
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and  infift,  that  the  grandaughter  dying  under  age,  and  tin« 
married,  the  legacy  never  veftedi  and  confequently,  being 
lapfed,  Ulh  into  the  refiduum  of  old  Sir  Ahrabam  EU$n*%  per* 
fonal  efiate« 

Mr.  Aitwnrf  Gmiral^  counfel  for  the  defendant,  faid,  that 
this  is  to  be  confidered  as  a  condition  fubfequeot,  and  therefore 
the  marriage  not  happening,  by  the  zSt  of  God  the  legacy  was 
beeome  abfolute. 

The  way  of  judging  of  conditions  precedent  and  fubieqfuent^ 
is  not  to  determine  it  one  way  or  another  by  the  particular 
words,  but  by  the  whole  tenor ;  and  for  this  purpofe  he  men* 
tioned  the  cafe  of  Piyt^u  verfus  Berry^  2  iVms*  626.  one  devifea 
the  refidue  of  his  perfonal  eftate  to  y.  S.  provided  (he  marriea 
with  |he  confent  of  his  two  executors;  on  the  death  of  one» 
the  condition  (being  a  fubfequent  one)  is  become  impoffible, 
and  (he  may  marry  without  the  confentof  the  furvivor* 

The  cafe  the  teftator  had  in  view  was  not  Anna  Elt$ffs  marm 
riagi  in  gMerf^l^  b^t  to  prevent  her  marrying  improvidently  i 
and  the  words  n9t  9th§rwlift^  do  qQt  mean  if  the  does  not  marry 
at  ail,  ibe  (hall  not  have  it}  but  if  (he  marry  otherwife  than 
with  the  confent  and  approbation  ofjac^t  BH^n  and  bis  wife, 
{ffr.  that  the  teftator  confidered  the  words  as  in  Orrtrpn^  and 
veftcd  in  the  legatee,  as  much  as  if  (he  ^oodiUoQ  h^d  not  beca 
inferted  at  all.  .  . 

He  cited  llkewife  the  cafe  of  fTard  verfus  Trigg^  In  the  court 
of  exchequer,  Eafter  term,  17469  **  I. give  to  my  daughter 
**  four  hundred  pounds  if  (he  marries  with  the  confent  of  her 
^^  mother  ;  but  if  (he  marries  without  the  confent  of  her  mo* 
^<  ther,  then  to  fall  into  the  njiinum  of  my  perfonal  eftate.'' 

The  daughter  did  not  marry  at  all,  but  died  after  twentjT- 
one,  and  by  her  will  gives  the  four  hundred  pounds  to  the 
plaintiff,  who  brought  his  bill  for  it,  andthtuurt  held  it  t$  hi 
a  viflidligaey^  and  weU  dij^ftd  9fhj  tbt  tPiV/,  ibiu^h  tht  dmigbter 
diid  mnmnrritd* 

Mr.  Noel  of  the  fame  fide  faid,  that  the  te(htor's  obje^  was 
pot  to  defeat  the  legacy  to  his  grandaughter,  but  the  effeA  of 
fhat  paternal  care  he  had  for  her,  that  if  (he  married  at  all,  it 
ihoi^ld  be  with  the  approbation  of  her  father  and  mother. 

Mr.  Brwmingy  of  ^e  fame  ^de,  cjted  $mfhiU  verfus  BajUj^ 
Pnc.  in  Chan.  562* 

Mr,  Solicitor  Gemral^  for  the  defendant,  allowed  It  was  a  clear 
fettled  pointy  that  ^  reftraiAtof  qiarria^e,  whctbq*  a  condition 

precedent 


jo6  CASES  Argued  and  Determined 

precedent  or  (ubftquentt  if  it  be  m  legacy  of  perfboal  eflaee^ 
is  a  void  coodition,  uDlefs  given  over  on  the  conditions  not 
being  perforiMd. 

It  was  given  at  a  time  when  both  the  parents  were  living, 
who  fttn  bound  to  maintain  her,  and  takes  away  all  the  im- 
plications that  might  otherwife  arife. 

But  the  whole  will  turtt  upon  this,  when  is.the  time  of  .pay« 
ment  ?  /  ghi  to  my prandayghur  Anna  Elton,  to  hi  at  her  own  dif- 
tofal^  I  aft  when  ?  If  the  teftaCor  has  fixed  no  time,  inumidiatily  ! 
But  then  the  will  laying,  m  cmfo  Jht  marry  with  tho  confetti  tind 
siffroi^ion  of  ^  A*  Jacob  Elton  and  bis  wU^  Ice.  ihews  he 
did  not  intend  ic  mould  be  at  her  own  difpofal  unlifsjbimarriod. 

And  it  is  reafonable  to  fuppofe  this  his  intentioo,  becaufe 
%ht  teftator,  and  MHwalntb  Day^  the  aunt  of  Jnna  EUon^  knew 
that  her  Aitber  would  provide  for  her,  and  intended  this  only 
^  an  addition  if  there  fhould  be  a  marriage. 

•  •  •  ' 

•  ThatiAV#  inctrtus  (onditiomm  in  fiflamento  facsif  is  the  mle 
•f  civil  law,  and  though  they  do  not  hold  a  marriage  with 
confent  to  be  nccefiary,  yet  thev  fay,  where  it  is  given  on  con* 
dition  of  marriage,  there  muit  be  a  marriage,  jprg.  lib.  35. 
fit.  I.  di  conditionihus  &  dtmonftrationibusy  bfc.  Lex  75.  (sT  iV. 
Lost  68.  Si  it€  ligattem  e^tj  earn  nupferit :  Si  nmpta  fuerity  fi 
hoc  iejiator  fciffety  altorum  matrimonium  erit  expeHandum  i  nibi/pif 
inter er it  utrum  vivo  teftator e^  anpojl  mortfm  ea  iterum  nupferit^ 

Mr.  Brown^  of  the  fame  fide,  cited  the  cife  of  Garbmt  verfus 
Hilton^  November  26,   I739»  before  Mr.  Ferwy  at  the  Rolls. 

A.  gave  a  legacy  of  200/.  to  J5.  provided  fhc  married  with  the 
confent  of  her  father  and  mother,  and  the  furvivor  of  them  c 

B.  brings  her  bill  for  the  legacy  while  fhe  is  fingle,  and  Mr. 
Yirney  held  it  did  not  veft  tijl  her  marriage,  and  difmified  her  bill. 

Mr,  W^ltrah^m  pf  the  fame  fide  faid,  only  tranfpofe  th(p 
words  iodead  of  I  givf  1500/.  to  Anna  ^Ami,  to  beat  her  difr 
pofal  in  cafe  (he  marries,  fuppofe  the  teftator  had  faid,  in  cafjt 
Anna  Elton  marries^  I  give  1500  /•  to  be  at  her  difpofal^  and  there  - 
fiouid  have  been  no  doubt,  but  there  muft  haye  been  a  ipaniage 
f o  make  it  veft. 

Lord  Cuavcellor, 

The  general  queftion  is,  whether  it  was  a  vefied  legacy  in 
Anna  Elton  at  the  time  of  her  death,  and  (bat  will  depei^  op 
the  conftruiSlion  of  the  claufe  in  the  will,  aud  the  authorities 
of  this  court. 

QU  L|Ordfiiip  then  ftated  the  devifi;  to  Anna  Eltni, 

As 
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As  to  the  claufe  in  a  foriner  part  of  the  will,  in  which  the 
feftator  gives  looo/.  to  Jnna  Eltmff  hit  grandaiighter,  at 
^wf n:,-(  oe,  or  marriage,  wjiicl)  t^^o^  fytt  )|appei|j^  I  fliaM 

fonfiJer  it  afterwar4s. 

It  has  been  tnfifted  for  the  plaiotiffi  that  tfie  legaipy  yefted 
In  Jnna  £lhn  immediately  on  the  death  of  the  tmacor,  and 
therefore,  notwitbftanding  (he  19  dead  UDmarrief),  that  he,  aa 
her  reprefentative,  is  intided  to  it,  and  fhat  the  whole  of  thi$ 
is  a  condition  fubfequent,  and  her  dying  before  qiarriagp  t^ing 
the  ad  of  God,  it  doea  not  therefore  ddfeat  the  lfgacy« 

But  I  deny  this  abfolutely,  af)d  hold  it  to  he  a  condiriott 
precedent,  though  whether  a  condition  precedent  or  fubfipquent 
it  ma|^e^  no  difference ;  but  th^t  this  is  a  condition  precedent 
appears  from  the  words,  for  whether  a  teftator  fays  in  pafe  (he 
marries  I  giye,  or  I  give  in'cafe  (he  miarries,  it  makes  no  dif-^ 
ference,  but  in  both  cafes  it  it  annexed  to  the  fubiftance  of  tfai 
devife,  the  word^  to  hi  at  bn  Jijpofal  do  not  vary  the  cafe,  for 
whoever  gives  a  legacy  gives  it  to  be  at  the  difpofal  of  the  le- 
gatee, and  thofe  words-  cannot  be  feparated  fVbm  the  words 
J  give ;  it  is  plain  therefore  upon  the  words  that  1%  19  a  condi^ 
tion  precedent,  and  dependent  upon  the  marriage, 

Suppofe  this  young  lady  bad,  immediately  on  the  death  of 
her  grandfather,  brought  a  |>i]l  here  for  the  legacy,  the  coert 
could  not  have  decreed  it,  fof  the  time  is  annexed  to  the  fub^ 
ftance  of  the  legacy,  and  therefor^  is  ftronger  than  the  cafe  of 
Jtkyns  verfus  Hiccocksy  1  7r.  Aik,  500.  which  was  annexed  to 
the  payment  only,  and  is  called  by  the  civil  law  execution  of  tb§ 
l^iacf^  and  in  this  refped,  I  govern  niy)elf  a  eood  deal  by  the 
j;afe  of  G£7rit(r  verfus ///7/tf«  at  the  ^//f.    '    '  ^" 

It  has  been  faid  by  Mr.  Attorney  General,  It  if  vefy  im* 
probable  the  grandfather  would  make  fuch  a  dit*ppfition,  a$ 
might  keep  it  poffibly  )n  fufoence  during  the  whol;  life  or  the 
erandaiighter* '     " 

Could  (he  have  had  the  intered  if  (he  had  brought  her  bill  ? 
Certainly  (he  could  not ;  for  where  intereft  is  not  given  by  a 
grandfather,  (he  is  not  intitled  to  it ;  otherwife  where  a  legacy 
is  given  by  a  father,  becaufe  if  he  does  not  provide  mainte- 
nance, the  court  will  give  intere(l  in  lieu  of  it,  though  the 
legacy  be  payable  at  a  future  day. 

The  civil  law  does  not  make  any  diflferenc^  whether  the  coii- 
fiition  is  precedent  or  fubfequent,  for  there  any  re({raint  of 
marriage  is  void,  but  then  this  court  and  the  civil  law  do  both 
Require  thefaHum  of  the  marriage  (hould  be  performed. 

Whether 
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Whether  it  it  taken  in  the  fenfe  of  a  condition,  or  in  Che 
fenfe  and  meaning  of  a  time  of  payment,  it  is  the  fame  thing, 
for  the  rule  ii  din  inariw  in  ttftanUnto  conditiommfa^iu 

When  it  is  given  to  be  paid  at  twenty-one,  the  time  is  cer- 
tain, and  iLOowh  to  an  hour,  and  therefore  held  to  be  tranf- 
'miffible ;  but  where  the  time  liunartain^  it  has  been  held  not 
to  veft  till,  the  contingency  happens,  btcaufe  it  cantut  hi  afur-^ 
$si/9id  wbitbtr  it  will  iV9r  bappem  #r  no. 

I  do  agree  there  is  an  ambiguity  in  the  words  Hst  9tbirwifi^ 
whether  they  relate  to  the  words  immediately  antecedent,  or  to 
the  whole  clftufe. 

It  has  been  contended  for  by  the  plaintiff,  that  they  relate 

only  to  the  words  immediately  antecedent ;  but  1  do  not  know 

what  warrant  there  is  to  confine  thefe  words  only  to  a  part  of 

^   the  fentence,  but  they  muft  run  through  the  whole,  and  means 

that  he  does  not  ^ive  it  unlefs  there  ihould  be  a  marriage. 

In  the  cafe  of  Jtkjns  verfus  Hiccocis^  I  determined  upon  the 
fame  foundation,  and  the  fame  principles  I  go  upon  in  the 
prefent,  though,  as  I  faid  before,  that  is  a  ftronger  cafe,  for 
there  in  the  gift  of  the  legacy  the  time  was  not  annexed  to  the 
fubftance  of  the  legacy,  but  to  the  payment  only,  and  yet  the 
ground  of  my  determination  was,  that  the  vefting  of  the  le« 
gacy  related  to  the  event  of  the  marriage,  and  as  that  nevc^ 
Happened,  the  legacy  did  not  veft. 

A  granafttherls  There  it  was  a  legacy  given  hy  thifatbir  as  a  portion,  but  in 
•^boundtopro.  ^g  gj^fg  Qf  a  grandfather,  he  is  not  bound  by  that  duty  of 
ciuM,7fJeSiiy'  n*ture  to  provide  for  a  grandchild,  efpecially  in  this  cafe, 
^bete  a  ffttlier  u  where  a  father  was  living  at  the  time  of  the  will^  andaafier  the 
ir\hl  wut  ^"^  death  of  the  tcfta^or. 

md  tfur  the  teftat9r*i  death* 

Where  thoe  U  Jn  the  cafe  of  a  devife  by  a  grandfather  to  a  grandchihl,  of 
re^yhoW  efttte  *  copyhold  eftate  where  there  is  no  furrender,  the  court  will 
hy  a  grandfather  not  fupply  it  againft  an  heir  at  law  \  and  fp  h,eid  in  the  cafe  of 
wiii^tbe  wLt^^^'^  verfus  Tmnfmd^  x  Salk.  i^j. 

will  not  fopply 

it  acainft  an  heir,  Jam  of  Opinion  from  the  whole  texture  of  this  will,  that 
Jttd^d!        ^^^  ^^8^1  conftrudlion  agrees  with  the  intention  of  the  leftator. 

The  will  fpeaks  that  the  grandfather  meant  this  legacy  as 
an  addition  to  her  fortune,  in  cafe  Jhe  marriid^  for  in  a  former 
claufe  of  the  will  he  had  given  her  another  legacy  of  looo  A 
either  at  twenty-one,  or  marriage,  which  ihould  firft  happen, 
fo  that  if  (he  had  lived  to  be  twenty-one,  and  had  died  UA« 
If^arried,  yet  ibe  would  have  been  intitled  to  fometking. 
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It  might  have  been  a  queftion,  whether  the  words  to  hi  ai 
h&  own  difpofaly  were  hot  giving  it  to  her  fepai-ate  ufe,  but  if 
they  were  not,  it  would  have  made  no  difference,  beiaufe  her  it* 
lations  might  before  the  marriage  have  fecured  it  for  her  fe* 
parace  Ufe. 

The  cafe  of  Atkyns  verfus  Hiuocks  is  in  poiAt,  and  whether 
right  or  no,  has  not  been  appealed  from  \  and  I  (hall  not  be 
inclined  to  deviate  from  my  own  opinion,  which  was  given 
upon  mature  confideration  *• 


M'Z 


FlanJirs  ytrtus  Clarii^  Maj  26,  1747.  Cafe  176. 

* 
.  ^aret  Flandirsj  by  a  will  dated  the  15th  df  tfovtmhirTh^^wti^i 
1733  **  bequeathed  to  her  fon  Jolm  PUmins  one  hundred  J"'*"**??^^  Jf^ 
<*  and  fifty  pounds,  to  be  paid  to  him  by  hef  executors  therein  thttethofmi^ 
*^  named,  at  fuch  times,  and  in  fuch  proportions,    as  they  ^«t  tht  wboie 
"  fliould  judge  neceffary  for  him,  and  declared  her  will  to  be, {"tS^^'^'J^'i^ 
<*  that  the  h\d  John  Fiandirs  ihouid  not  have  the  difpofition  mayiifleiittoa 
*^  of  the  -faid    legacy  to  his  then,  or  any  future  wife,    but  ^^' 
"  that  in  cafe  of  his  death  without  iffue,  the  fame  (hould  re- ^**' ^ ''*  ^* 
**  vert  unto  the  faid  teftatrix's  family  ;  but  in  the  mean  time 
*'  (he  direded  her  executors  bv  half-yearly  pajrments  to  pay 
<*  the  faid  John  Flanders  intcrm  after  the  rate  of  five  pir  cenU 
<<  for  fuch  parts  of  the  faid  principal  as  (hould  /rom  time  to 
*<  time  continue  in  their  hands,  till  the  whole  (hould  be  paid." 

The  furviving  executrix  of  the  mother  dire£b  the  hundred 
and  fifty  pounds  by  her  will  to  be  paid  within  two  years  after 
her  death. 

The  bill  is  brought  by  the  legatee  for  the  hundred  and  fifty 
pounds,  and  infifts  he  has  a  right  ^o  be  paid  the  whole. 

■  • 

Lord  Chancellor, 

The  claufe  in  this  will  is  fo  particular,  that  It  cannot  bede« 
termined  by  any  general  rule,  but  on  the  penning  of  the  will. 

To  take  the  claufe  by  its  particular  parts,  Margaret  Flan»»^ 
den  **  bequeaths  to  her  fon  John  Flanders  one  hundred  and 
*^  fifty  pounds,  to  be  paid  to  him  by  her  executors,  at  fuch 
^'  times  and  in  fuch  proportions,  as  they  (hould  judge  necef- 
*^  fary,  and  declared  that  her  faid  fon  (hould  not  have  the  dif- 
**  pofuion  of  the  faid  legacy  Co  his  then,  or  future  wife,  but 


*  A  ceftacor  devifet  to  B*  H»  200  /.  to  be  paid  her  at  the  time  of  maniage,  or  with* 
in  three  monihi  after,  proTtded  die  marry  with  the  approbatioa  of  hit  two  foos.  E,  H* 
died  after  »!»  bur  without  being  mtfried.  Bill  brought  by  her  repreTenrativa  for  the 
Irgacy.  Per  Lord  HarJwicke,  In  all  cafes  where  the  condition  of  marrying  it  anitexed, 
it  ii  neceH'ary  'here  (hould  be  a  martiSge  %fttt  tht  l^acjr*  Atkiasytttka  Hicctckfp 
Trn  Fatstnti  1737.  i  7*.  M*  500. 

^*  that 


i 
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^*  that  in  cafe  of  his  death  without  iflue,  the  fame  (hotitd  ic^ 
vert  unto  the  Taid  teftatrix*s  fiuniiy. 

If  it  had  rcftcd  thcre^  I  fhould  have  been  of  opinion  JMi 
Flandtri  (hould  have  had  the  ufufruftuary  intereftonly^  and  it 
would  have  gone  over  on  his  leaving  no  iflue  at  his  death  ;  for, 
as  I  faid  atfirft^  the  particular  penning  ties  up  the  words  td 
ilTue  living  at  the  time  of  his  death,  and  points  out  the  parti- 
cular time  when  be  might  make  the  difpofition,  ahd  Ihewi 
therefore  it  was  a  particular  time^  and  a  particular  dyin^ 
without  iflue^  that  was  meant  by  the  teftatrix. 
• 

But  in  the  mean  time  ihe  direded  ber  executors,  by  half* 
yearly  payments,  tb  pay  the  faid  Jobn  Plandirs  intereft  at  the 
rate  of  five  pir  ant.  for  fuch  parts  of  the  faid  principal  at 
ihould  from  time;  to  time  continue  in  their  hands  tiUtb$  vMt 
jboidiht  faid. 

Her  intention  feemt  to  be^  that  ber  executors  ihould  have  • 
power  of  paying  the  whole,  or  in  part^  as  the  trade,  deal* 
ings,  or  o€Ci£oiia  of  the  ion  ihould  require,  and  that  he  might 
fpeod  or  diijpoieof  this  as  he  thought  proper,  but  while  any 
part  of  the  hiindrcd  and  fifty  pounds  remained  in  the  executon 
baad^  to  be  fubjcd  to  Ihe  will* 

It  hat  been  objeSed,  that  the  aflTent  of  the  executors  is  ne- 
feflkry  to  every  legacy^  and  here  being  two  under  the  virill  of 
Mar^m-itflanitrt^  and  one  dead^  the  furvivor  cannot  ailent* 

I  do  agree,  whether  it  be  a  fpecific  legacy^  or  a  pecuniary 
one,  the  ailent  of  the  executor  is  neceflary,  but  the  power  of 
executors  is  not  determined  by  the  death  of  one,  for  the  whole 
furvived  to  the  other  executor,  and  ihe  might  aiTent. 

This  comes  near  the  cafe,  in  Fit%glbb9ns*s  Reports^  if  the 
Attornif  Gtrnral  in  h$half  of  the  Gtidfmitbs  Company  of  London 
Verfus  Hall  314.  where  what  the  court  went  upon  was  the  U« 
mitation  over  was  void)  for  as  the  fon  bad  a  power  to  fpend 
the  whole,  the  company  could  have  no  more  than  he  ihould 
have  left  unfpent,  and  therefore  J ifmifled  the  bill. 

The  legacy  in  the  prefent  cafe  amounts  to  the  very  fame; 
here  is  a  power  to  fpend  the  whole,  and  lor  the  executor  to  pay 
to  the  fon  of  theteftator  from  time  to  time,  either  part  of  the 
hundred  and  fifty  pounds,  or  the  whole,  as  the  occafions  of 
the  fon  ihould  require. 

This  being  too  a  provifion  made  by  a  mother  for  a  fon,  I  am 
of  opinion  the  legacy  ought  to  be  paid  to  him,  without  bit 
giving  any  fcciuity  i  and  decreed  accordingly. 

Pttra 
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Pitn  Terras  Port^  May  20,  fJ^T^  Ca(e  177. 

Lord  Chancellor, 

THE  court  will  not  oblige  a  jointreft  to  bring  in  her  join-  Xlointieraitnot 
turedeed  into  court,    or  before  a  Mafter,    unlefs   the  |^^^j»«*.^«  *>^«t 
requiring  it  will  confirm  her  jointure^  biit  will  dircS  her  only  d«d7nw"oIirti 
to  deliver  in  a  fchedule  of  the  deeds,  and  the  cou^t  at  their  dif-  uoicCi  the  party 
crction  may  order  whatfhall  or  (hall  not  be  produced.  cS&rmu''*^ 

Where  there  is  a  numerous  family  of  children  who  are  infants,  ^y^^  •»  tpplica- 
upon  an  application  for  maintenance  for  the  eldeftfon,  the  court  ^^^  f^^' 
will  make  a  liberal  allowance  to  himj^  that  he  may  be  the  bet-  tldeft  fon,  the 
ter  able  to  maintain  his  brothers  and  fitters,  confidering  him  in  ^"^  Tw^3^ 
the  light  of  the  father  of  the  family ;  but  in  the  prefenccafe  the  ai^Vice,  to 
eldeft  Ton  being  conveyed  away  clandeftincly  toDnc^tf)r,out6f  the  Enable  bim  to 
bands  of  the  guardian,  the  court,  as  he  cannot  be  brought  be-  ^^J,'*^  ^ 
fore  them,  can  make  no  order  of  this  kind,  but  dircded,  after  finerij  coniUirt^ 
Lady  Mary  Petrt*%  jointure  is  fatisfied,  that  the  furplus  rents  insbim  hkc 
9did  profits  fhould  be  laid  out  for  the  benefit  of  the  eldeft  foh«     ^f^f«'^ 

Lady  Htad  verfus  Sir  Francis  Hiod^  May  ai,  1747.  Cafe  17s.  • 

TH  £  defendant's  counied  objefied  to  the  reading  the  depo-  Theaepofition  of' 
fition  of  Jam  Gimw,  the  wifeof  y^Ajs.GnifW,  for  thc*^^^^"^-y 
plaintiff*,  as  he  is  the  pr$cbien  amy  of  the  pUintiff,  and  liable  to  cannot^ be'^read 

the  Cofts.  fof  ^^  plaintifl; 

he  being  liable  t» 

CofiSf 

:    The  court  allowed  the  objedion* 

«< 

J/ion.  Eqfiirtirmy  Mayzij  1747%  Cafe  179. 

AN  order  was  obtained  on  a  motion  of  courfe,  that  the  plai)i-»  Notice  msil  be 
tiff"  iBiould  be  at  liberty  to  add  fome  new  interrogatories  Si;^^'!^^''^"  SS 
for  the  examination  of  the  defend/int,  t)ie  examinations  already  new  ioterrogaco- 
put  in  being  reported  fufficicnt.  and  that  both  feci  of  interroga*  "^  ^^'  ^^  ^^^ 
torics  may  be  anfwered  at  the  fame  time,  Sfwtot^'L* 

'  the  exaauoatioAi 

-    Loud  CHANCELtoR,  S'^^^J? 

•  infufficieot* 

I  find  no  inftance  of  an  order  of  this  fort,  on  a  motion  of  ^**^^  anoHer 
courfe  ;  it  has  feme  analogy  to  orders  for  amendment  of  bills,  motion^ofcourfe 
•fhere  anfwers  have  been  reported  infuficient ;  and  if  this  prac-  m  irregaiar,  and 
lice  is  not  of  courfe  for  adding  interrogatories,  on  an  examina*  will  b«  ^ifchati- 
tton  being  reported  infufficient^  I  will  not  fet  up  this  as  an  in- 
ftanccj  and  thereby  introduce  a  new  pradtice^    .    • 

I 


S»  CASES  Atffitd  ind  Dteeraiiiied 

The  eottrt  liu        I  think  the  court  has  rather  gone  too  far  in  allowing  the 

fu^nSo^'M  tn^cndmcnt  of  bills,  on  anfwers  being  reported  infufficient,  at 

tbeamen<iBicAt  it  has  frequently  been  made  ufe  of  as  a  fcheoie  and  method  of 

ofbiliiooM.  delay. 

iwert  being  r»>  ' 

ported  iaittffici* 

cat.  If  the  party  wants  to  add  new  interrogatories^  on  an  ejcadai- 

nation  reported  infufficient,  an  application  ihould  be  made  to 
the  court  by  notice  to  the  other  party^  that  the  court  may  be 
apprised  whether  there  is  a  ground  for  it ;  but  as  this  was  an 
order  obtained  on  a  motion  of  courfe^  the  court  thought  it  ir« 
regular,  and  difeharged  the  orders 

CaTei^o.  .    Citf  o/LMibHyterCnsNaJh^  Aiaj^%$9  ijA7- 

Where  a  mHob  T   OR  D  lUrdwicki  ftated  the  cafe  as  follows  : 

on  a  baiUiflg       \   j 

!^rb^r!ht  I'be  bill  is  brought  by  the  city  of  Linden  againft  Najb,  te 
brkk  mcfloafet  have  a  fpecific  performance  of  an  agreement  for  a  building 
SL*^b5Si"^^  leafe  of  foote  old  houfes  near  Leadin-hall  mzxktt. 

fofnc  and  repair*  ^ 

log  otheit  '■  tec  The  points  m  the  caufe  are,  what  is  the  true  intent  of  the 
iVw(Si^^*°*  covenants  in  the  leafe  and  agreement  entered  into  between  the 
Banc,  but  the'  city  of  Lvndtn  and  Giorgi  Grgaves^  a  builder,  the  original  leflee, 
idfce  rnuft  re-    aud  whctbcr  the  covenants  are  fufficiently  performed  ? 

boUd  the  wheic  '^ 

Vcs*  It*  pi.  9. 

Another  point  has  been  made  on  the  circumftances  of  fraud 
and  mifbehaviour  in  obtaining  of  this  leafe^  the  defendant  be*- 
log  at  that  time  a  committee- man  for  letting  the  city  lands. 

It  appears  thefe  Were  very  old  houfes,  and  that  the  city  had 
an  intention  by  their  committee  for  letting  the  city  lands  to  let 
thefe  premises  in  the  year  1734*  an  order  thereupon  was  made 
to  furvey  the  premifleson  thefirft  oi  May^  and  it  was  reported 
they  were  much  out  of  repair,    and  proper    for  a  repeuring 

The  utrooft  term  allowed  fof  repairs  is  *one  and  twenty 
years,  but  the  city  are  not  bound  down  upon  building  Itaftt  \Qt 
any  certain  term. 

The  propofals  for  taking  a  repairing  leafe  were  rejeded,  and 
came  to  nothing.  The  confideration  of  thefe  houles  was  taken 
up  again  in  1736.  Mr.  Nafi)^  who  Was  then  of  the  commitiecg 
was  appointed  to  infpcA. 

The  3d  of  ^i^v^iffitfT,  1736)  a  report  was  made,  to  whick 
^1^  was  a  party :  in  purfuance  of  an  order  in  May  before^ 
that  the  infpe^ors  were  of  opinion  the  houfes  ought  to  be  rebuilt, 
as  they  are  in  a  very  bad  and   »iinous  condition,    and  te 

wbicll 


ih  the  Time  of  Lord  Chancellor  HAitDwicKS. 

iKphtch  report  Mr.  Nafi  figned  in  the  firft  place,  on  the  4th  of 
Novimbir^  173^)  *^  advercifement  was  ordered  to  be  put  in  the 
publick  papers,  that  the  premifies  were  to  be  let  on  a  bmlding 
kafi  of  61  years. 

Every  one  of  tbefc  ads  import  in  the  ftrongeft  manner  a 

building  leafe.  S 

• 

Mr,  Georgi  Grtavet  offered  to  give  the  city  a  looo/.  fine 
upon  a  61  years  leafe,  and  that  propofal  was  accepted,  and  he 
was  declared  the  beft  bidder  :  after  this  a  draught  of  a  leafe 
was  prepared,  in  which  were  thefe  words,  the  leflee  to  new 
build  the  premifie;,  $r  any  part  thmofx  but  it  appears  that  the 
words,  or  any  part  thereof^  were  ftruck  out  in  the  draught,  and 
left  out  in  the  original ;  the  leate  was  to  be  approved  of  by 
two  of  the  committee-men,  and  was  fo  accordingly,  by 
Mr.  Heaton  and  the  defendant  Nafi. 

Afterwards  this  leafe  was  executed  on  the  8th  of  Fthruary 
1736,  and  thofe  words,  9r  any  part  tbenof^  being  left  out,, 
proves  they  had  been  under  the  confideration  of  the  whoU 
committee,  and  dropped  by  their  exprefs  diredion, 

-  .  • 

Mr.  Gnaves  came  into  poffeffioii  under  this  leafe. 

The  firft  queftion  was,  what  is  the  tcue  intent  and  meaning 
of  the  covenant. 

It  was  infifted  by^the  counfel  for  the  city  of  Londtn^  the 
meaning  is,  that  all  the  mefiuagcS  iheuld  be  entirely  new  buib^ 
whereas  but  two  have  been  new  built,  and  the  reft  repaired. 

•       ■  ■ 

And  by  the  counfol  for  the  defendant  Najb^  that  if  he  built 
new  mefluages  in  the  plural  number,  (which  muft  be  two  at 
leaft),  and  the  reft  were  put  into  repair,  that  thisjs  fuffictent 
to  anfwer  the  covenant. 

I  am  of  opinion  the  true  conftruAion  is,  all  the  mefluages 
ihould  be  rebuilt. 

Mr.  Gnaves  covenants  that  he  will  new  build  the  brick  mef« 
fuages  on  the  premiflcs  within  the  compafs  of  three  years, 

oWhat  can  be  the  meaning  of  fuch  a  covenant  ?  Why,  to 
rebuild  the  whole,  for  an  indifinite  prtppfition  is  equal  to  an  unU 
verfal propofttiony  for  had  it  been  left  to  Mr.  Greaves't  difcretion 
to  build  two,  three,  or  four  houfcs,  it  would  have  been  fo  very 
uncertain,  that  it  could  never  be  the  meaning. 

Vol.  III.  LI  It 
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It  WIS  an  omiffion  that  there  was  not  a  plan  annexed  to  the 
leafe^  defcribing  what  fort  of  houfes  Grtaves  was  to  build. 

If  there  could  be  any  doubt  upon  the  covenants,  it  muft  be 
confidered  on  the  nature  of  the  contraA,  what  does  that  im- 
port ?  A  building  leafe  even  tj  tbt  tirm  pnfy^  which  is  for  6 1 

years. 

Suppofe  an  aAion  at  law  had  been  brought,  and  in  that 
aAion  the  city  of  Lcnd§m  had  affigned  a  breach,  that  Gnavn 
had  not  performed  ttxe  covenant  in  new-building  all  the  pre- 
mifles,  and  the  defendant  had  pleaded  he  had  built  two  houfes, 
the  plaintiff  muft  have  had  judgment,  for  building  two  only 
is  not  a  performance  of  the  covenant. 

The  diftindlion  between  a  repairing  and  a  building  leafe 
appears  by  the  ads  done  by  the  city  i  on  the  two  reports  of 
repairs,  that  no  perfon  had  appeared  to  make  proposals,  an 
advertifement  was  thereupon  ordered  for  propofals  to.build^ 
contrad,  Vc.  All  this  fpeaks  an  intention  of  letting  a  imUitig 
liofi  in  oppofitton  to  and  in  contradiftindion  tQmrtfmring  Uttfi. 

It  hu  been  proved  by  Mr.  Dana  the  city  furveyor,  that  on 
a  repairing  leafe,  the  city  of  Lwibn  never  let  but  for  21  Tcarst 
but  if  on  a  building  leafe  for  6I9  or  more,  and  then  all  the 
premifles  (hall  be  new  built. 

But  what  greatly  ftrengthens  the  cafe,  is,  the  infertion  of 
the  words,  or  any  part  tlwiof^  in  the  draught,  and  their  being 
firuck  out  afterwards,  which  (hews  the  city  of  L9ndon  faw  this 
would  be  an  evafion,  and  ftruck  out  thefe  words  to  prevent  any 
mifapprehenfion  in  the  fenfe  of  the  leafe.  j 

The  defendant  is  now  contending  for  the  very  thing  which 
the  city  difagreed  to,  and  difapprovcd  of,   before  the  leafe  was 

executed. 

An  obfervation  has  been  made  on  the  part  of  the  defendant, 
that  there  is  no  mention  in  the  advertifement  that  all  tht  pre- 
miflfes  were  to  be  new  built ;  but  to  be  fure  the  true  conftruAidn 
is,  that  all  are  to  be  new  built. 

The  next  qaeftion  then  will  be,  whether  that  has  been  per- 
formed i 

PuUisg  dovnt  I  ^^  of  Opinion  it  has  not;  for  all  the  defendant  has  done, 

the  fore  and  is  to  build  two  ntw  houftSy  and  to  repair  the  old  ;  and  though 

We^Md  xL  ''  ^*  indeed  a  very  lar^e  repair,  for  he  has  pulled  down  the  fore 

building  them,  and  back  fronts^  and  new  built  them,  and  that  what  are  chiefly 

ii  not  equiva- 
lent to  houfes  intireljr  new  buUt^  for  thej  very  ofBen  drop  down  aftcrwardi. 

left 
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left  are  party  walls,  yet  this  is  very  different  from  new  build* 
ing  of  hou&s,  for  notwithftanding  new  fronting  houfes,  they 
vbVy  often  drop  down  afterwards,  an9  therefore  are  not  equi<» 
valent  to  houfes  entirely  new  built, 

A  great  deal  of  evidence  has  been  read  to  prove  that  this  is  i, 
ftibftantial  repair,  and  that  the  houfes  will  be  is  gdbd  a't  the 
end  of  6i  yeixs  to  let  oh  k  repairing  leafe,  as  if  new  built. 

The  witnefles  vary,  and  it  is  dificolt  to  reconcile  them,  un- 
leis  taken  in  the  fenfe  in  w^ich  it  is  fworn  aiid  explained  by 
bne  of  the  witneiTes,  who  fwear's  he  could  have  built  all  thefe 
houfes  for  a  hundred  pounds  a  hpufe^  provided  he  was  not  tied 
to  a  proper  thicknefs  oi  walls^  f^c.  and  I  Wieve  he  mrght; 
but  though  }Jlr.  Creaves  Was  not  confined  to  particular  dimen* 
fions,  yet  it  muft  be  underftood  that  the  whole  ought  to  be 
built  in  a  proper  workman-like  mannen 

The  next  queftion  will  be,  what  kind  of  decree  I  ought  tO 
make ;  it  was  infifted  at  the  beginning  of  the  caufe  for  the 
plaintiffs^  that  they  are  intitled  to  a  ^cific  performance^  and 
that  the  defendant  muft  rebuild  all  the  houfes,  which  by  ne* 
^efTary  implication  will  import  that  the  defendant  muft  pull 
down  all  the  houfes  which  have  been  only  repaired^  and  new 
build  them. 

It  was  objeSed  on  the  part  of  the  defendant,  that  the  plaintiffs 
are  not  proper  to  come  here  for  a  fpecific  performance^  but 
ought  to  be  left  to  their  SL&ion  at  law* 

The  objedion  will  not  hold,  for  u^n  a  cbvenatit  to  bliild,  tJ'pon  t  co^« 
the  plaintiffs  are  clearly  intitled  toconle  into  this  conrt  for  a  "" VJJ  **"**^' 

-       .V  r  /u         T  '        r      the  IcfloTi  «ie 

fpecinc  performance,  otnerwile  on  a  covenant  to  repairs  for  dearly  in-iciU 
to  build  is  one  entire  fingle  things  and  if  not  done  prevents  ^o  €<>">«  into 
that  fecurity  which  the  city  of  London  has  for  the  rent^  by  vir-  }pecifi?^f7ori. 

tue  of  the  leafe*  ance^  otherwi(a 

oh  a  covcjUB( 

But  the  moft  material  objeaion  for  the  defendant  is,  that  the  *"*  '^^' 
court  is  not  obliged  to  decree  a  fpecific  performance  where 
it  will  be  attended  with  great  lofs  and  hard(bip  to  one  of  the 

parties,  and  though  not  fpecifically  performed,  yet  the  defend* 
ant  has  laid  out  2200/.  at  leaft  iit  the  repairs^  and  thfcrcfore^ 
to  be  fure^  has  put  them  in  a  very  good  condition  at  prefent* 

Now,  if  the  defendant  was  miftaken  in  the  fenfe  of  this  co« 
Venant,  or  perhaps  haSeven  knowingly  evaded  it,  ftill  it  would 
be  hard  to  decree  a  fpecific  perfofmance,  and  fuch  a  decree  too 
would  be  contrary  to  the  good  of  the  publick,  by  pulling  down 
Jioufes,  which  from  the  evidence  chiefly  appear  to  be  in  fuch 
a  good  condition^  as  that  they  may  ftand  a  great  number  of  years. 
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It  would  be  no  fervice  to  the  city  of  London  to  make  fucfa  a 
decree,  for  all  they  want  is  to  be  compenfated  in  damages^ 
and  therefore  the  court  ought  not  to  make  a  decree  for  a  fpc« 
cific  performance. 

But  then  it  has  been  faid  on  the  part  of  the  defendant,  if  fo, 
there  is  no  occafion  for  any  other  decree  in  thjs  courts  but  the 
plaintiff  fhould  be  left  to  law. 

« 

Now  though  this  is  a  covenant  unperformed,  and  runs  with, 
the  land,  and  will  zStSt  an  affignee,  yet  if  the  breach  was 
made  before  the  affignment  it  will  not  affeA  him,  and  if  an 
adion  were  brought  againft  the  reprefentativesof  Gr/tfcifi,  then 
they  (nuft  come  into  court  againft  Najb  for  an  indemnity ;  and 
this  would  occafion  a  circuity. 

So  that  the  queftion  will  be,  what  the  relief  is  I  ought  to 
give^  whether  an  adion,  or  whether  I  fhall  dired  an  iflue. 

I  (hall  not  i\Tt&,  an  adion,  becaufe  all  proper  parties  are 
before  me,  the  reprefentative  of  the  original  leflee,  and  the  af- 
fignee of  the  leafe,  but  I  (ball  order  an  iflue. 

It  is  evident  to  me,  that  this  leafe  has  been  obtained  in  an 
improper  manner,  taken  by  Mr.  Greaves  as  a  truftee  only  for 
the  defendant  Mr.  Najb^  and  appears  to  be  plainly  a  beneficial 
leafe':  Mr.  Greavesdxcs  before  the  three  years  expire  for  build- 
ing thefe  houfes,  and  his  adminiftrator  ailigns  this  leafe,  for 
the  confideration  of  five  Shillings  only,  to  Mr,  NaJb. 

All  the  other  circnmftances  fhew  that  this  was  taken  origi-* 
nally  for  Mr.  Nafl/s  benefit,  becaufe  no  body  can  imagine 
Mr.  Griaves*s  reprefentative  would  have  affigned  it  over  for  To 
fmall  a  confideration  as  five  (hillings,  if  Mr.  Greaves  bad  ever 
had  any  beneficial  intereft. 

tt^^of'thc*  ^'■'  ^^J^  likewifc  is  a  member  of  the  committee  of  city 
committee  of  lands,  and  all  codnmittee-men  are  exprefsly  excluded  from  be- 
diy  lands  from  j^jg  ^  buyer,  or  a  feller,  which  is  a  good  rule,  and  hope  the? 

being  a  buyer  or      .«?,  l-  '^    t^  J-    •  T        i        . H    /*     *^  ' 

a  feUer  if  a  good  Will  continue  It,  becauie  It  prevents  fraud  and  collufion. 

rvlc,  as  it  pr«- 

nsts  fraud.  y^\^  ^as  a  fcheme  of  Mr.  Najh  to  increafc  the  term  to  6l 

years,'  inftead  of  2f,  and  yet  to  do  nothing  more  than  repair, 
notwithftanding  the  term  in  the  leafe  is  trebled  ;  and  though 
Mr.  NaJb  has  twice  under  his  hand  reported* they  were  in  a 
very  bad  and  ruinous  condition,  ftill  he  has  thought  proper  to 
examine  witneiTes  to  prove  they  were  in  a  good  condition,  and 
fit  to  le  repaired. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  51  y 

I  fball  give  more  credit  to  his  own  report*  than  to  his  wit- 
nefles. 

• . 
The  relief  muft  be  by  way  of  inquiry  of  damages  before  a  The  cottt,  in- 
jury  J   and  I  am  more  inclined  to  this,  than  to  decree  a  fpeci-  ^^^^  of  decrec- 
fic  performance,  becaufe  it  appears  upon  the  difpute  of  thecx-*fo?maS«'ofthr 
tent  of  the  buildings,  that  there  was  a  formal  committee  with  covenant!  in 
Mr.  Dance  the  furveyor  of  tht  city  of  London^  at  the  head  of  it,  *^*l'*^'^' ***?'« 

...  ,  •  iT-i       I.  I  1         J      I  to  give  relief  by 

Viewing  the  repairs,  while  the  workmen  were  employed  aboutway  of  inquiry  of 
it,   and  yet  made  no  objediion  to  Mr,  Greaves*s  going  on,  and<i>|nag«*  before 
therefore  are  too  late  in  coming  here  for  a  fpecific  performance  ^j**^^^^^'^^* 
unlefs  they  had  brought  a  bill  recently  and  immediately  after  cordiogiy. 
this  furvey. 

Lord  Hardwicke  diredled  an  ilTue  to  try  what  damages  the 
mayor,  commonalty  and  citizens  of  London  have  fuflained,  by 
the  non-performance  of  the  covenants  in  the  leafe  to  Mr. 
Greawsy  and  appointed  the  city  of  London  plaintiffs,  and  Najb 
alone  defendant, 

« 

Godfrey  vcrCus  TVatfon^  March  21,    1747.     //  came  before  /i&/ Cafe  i8r. 

court  on  exceptions  to  a  Mafler*i  report. 

TH  E   firft  exception  was  for  not  allowing  the  fum  of  three  where  «  credi. 
hundred  eighty  one  pounds,   being   the  furplus  intereft  ^^^^ -^J!  jurfgmeat 
,  J.  ir.j*  ^  eatendi  lands  by 

beyond  the  penalty  of  a  judgment.  ^,>,  he  hold/ 

qu9u[fiu  delntum 
fethfafiumfuetit,  and  at  law  the  debtor  cannot  on  a  writ  ad  eomputandum  infSft  on  cne  creditor'i 
doing  more  than  account  for  the  extended  value  ;  but  if  the  debtor  coam  here  for  relief,  the  court 
will  give  it  him,  by  obliging  the  creditor  to  account  for  the  whole  he  has  received  \  i>ut  as  he  who  comes 
for  equity  muft  do  equity^  will  dire&  the  debtor  to  pay  iotereft  to  the  creditor  though  it  'ihou*d  exceed 
the  principal. 

A  creditor  is  not  confined  to  the  extent  of  the  penalty  upon  a  jodgmfnt^  but  may  carry  the  com* 
putatioo  of  inteieft  beyond  it. 

It  was  faid  by  the  plaintifPs  counfel,  that  the  creditor  is  in- 
titled  only  to  the  extent  of  the  penalty  upon  a  judgment,  and 
that  he  can  carry  the  intereft  no  further. 

Lord  Chancellor, 

At  law,  upon  a  judgment  entered  up,  it  is  the  dehitum  recu^ 
feratum^  and  the  ftated  damages  between  the  parties,  but  if  the 
creditor  does  not  take  out  z  fieri  facias  againft  the  perfon  of  the 
debtor,  or  his  perfonal  eftate,  but  extends  the  lands  by  elegit^ 
which  the  fherifFdoes  only  at  the  annual  value,  and  much  be- 
low the  real,  the  creditor  holds  qttoufque  dehitum  fatisfa&umfuerit^  ^ 
and  at  law  the  debtor  cannot,  upon  a  vfr'it  ad  computandum^  in- 
fid  upon  the  creditor's  doing  more  than  account  for  the  ex- 
tended value;  but  if  the  debtor  comes  into  acourtof  equity  for 
relief,  this  court  will  give  it  him,  by  obliging  the  creditor  to 
account  for  the  whole  that  he  has  received  ^  and  at  a  perfon 
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vho  cemes  for  equity,  muft  do  equity,  will  direft  the  debtor 
to  pay  intereft  to  the  creditor,  even  though  itfhould  exceed  the 
principal ;  and  I  remember  very  well  upon  fcrjeant  ffl)itakir^% 
infilling  before  Lord  Chancellor  Coxvptr^  that  this  would  be  re- 
pealing ihi  JlatuU  of  IVeftminfler^  his  Lordfliip  faid  he  would  not 
repeal  the  ftatute,  but  he  would  do  complete  juftice,  by  let- 
ting the  creditor  carry  on  the  intereft  upon  his  debt,  as  be  was 
to  account  for  the  whole  hp  bad  received. 

Where  a  mort*  A  nd  the  faip^  ruje  prevails  i;i  this  court,  when  a  mortgagee 
gag(^  hat  ucked  ^^^  tacked  a  judgment  to  hia  mortgage,  hefliall  not  be  confined 
V^  moAgage!  to  the  penalty  of  the  judgment,  but  (hall  be  intided  to  intereft 
be  ihaii  not  be  upon  the  debt  fecured  by  judgment,  though  it  exceeds  the  pe- 
^^'nait'^^onhi**  nalty,  down  to  the  time  the  principle  is  paid  off  $  and  therc- 
^rgmeqt,  bac  u  fore  bis  Lordfhip  allowed  the  defen.dant's  exception, 

lotitled  to  inte- 

ftfi  upon  the  debt  fecured  by  jadgmcnt  though  it  exceeds  the  penalty. 

A  mortgagee  in  Ldf^  Chan^eJiUr  faid,    that  a  mortgagee   in  pofiie^on  is  no( 

poflemon  is  not  obliged  to  lay  out  money  any  further  than  to  keep  the  eftate 

obliged  to  lay  \^  ncccflary  repair  ;  but  if  a  mortgagee  has  expended  any  lun^ 

/^r\£r°hanYo  ^^  mohey  in  fupporting  the  right  of  the  mortgagor  to  the  eftate, 

keep  the  eftate  where  his  title  has  been  impeached,  the  mortgagee  may  cer- 

In  neaffary  tainlv  add  this  to  the  principal  of  his  debt,   and  it  (hall  cair? 

ifpair  •*'/!  .r.r..  »  j 

He  may  add  to  mtereit. 
tbeprincipaJofhit 
debt  a  (urn  expended  in  fopportof(h«  Q>ortpgor*i  title  wkeie  it  \v  impeached,  and  it  (hall  carry  intereft. 

A  roortgagee  He  alfq  faid,  a  mortgagee  (hall  not  be  allowed  for  his  trouble 

ihaiinot  be  Jn  receiving  the  rents  of  the  eftate  himfelf,  but  if  an  eftate  Jies 
lJ!,ub!!?in''^e!r-  ^^  f"ch  a  diftance  from  the  place  of  his  rcfidence,  as  he  muft 
injB  the  rents  of  have  employed  a  bailiff,  if  it  had  been  his  own,  he  fti^ll  then 
the  eftate  hini-   y^^  allowed  fuch  fums  as  he  has  paid  to  a  baiiifFL  to  receive  tho 

felf;  but  if  the  r  ^l-       /i  i-  .  ..  ,        j  ^ 

eftate  lies  at  fuch  rCXltS  of  thlS  cftatC. 

a  diftance  as  ob  • 

liges  him  to  employ  a  bailiff  to  recciTC  thcm^  what  be  p^  to  the  bailifFihaU  ^  allowed 

Cafe  x8a-  Bx  parti  Ricards^  Jum  i8,  1747. 

ti;^Z^.^^l^  '^l  P^^i^pner  by  his  will  appoints  h!^ 

gua-Hiaii  of  his  JL  Wife  guardian  of  the  petitioner,  his  eldeft  fon,  and  like- 
fldeftfontillai,  wife  of  his  fecond  Ion,  till  their  a^cs  of  twenty-one,  and  allots 
M  the'/Xii's    *  maintenance  for  the  fecond  during  his  infancy,  but  none  for 

behalf  to  con6rm  the  eldeft. 

her  guardian, 

and  to  be  juftified.  in  i^hat  As  AooW  expend  for  hit  malnten^ocf,     M  inftanci  tifbert  there  it  a  ufim» 

mtatary  guardian  of  the  etairt^t  confirming  it  in  this  fumnuuy  way,   or  finding  it  to  a  Majler  f  ajiertmn  tbi 

^Immncejor  infant' i  wiaintenance\   a  btU  is  necijptryfor  tbisfurfofe, 

A  petitioi^  was  preferred  on  behalf  of  the  eldeft  fon  an  inr 
fcnt  of  eight  years  of  age,  to  confirm  his  mother  guardian,  and 
^hat  l)e  ipigl^t  b^  juftificd  in  what  flie  fhould  expend  in  hit 


!n  the  Time  of  Lord  Chancellor  Hardwickb.  51^ 

maintenance,  and  prays  it  may  be  referred  to  a  Mafter,  to  con- 
fider  of  a  proper  allowance  for  the  infant's  maintenance  and 
education. 

Lord  Chancblloii, 

« 

Sir  Jofeph'Jeiyll  was  the  firft  judge  who  went  (o  far  in  this 
fummary  way  to  dired  an  allowance  for  maintenance  ;  before 
his  time  the  court  would  do  no  more  than  appoint  a  guardian 
in  focagCi  till  the  infant  had  attained  his  age  of  14 ;  but  £ 
know  of  no  inftance,  where  there  is  a  teftamentary  guardian, 
that  the  court  have  in  this  fummary  way  confirmed  the  guar- 
dianihip,  or  fent  it  to  a  Mailer  to  afcertain  what  (ball  be  al- 
lowed to  the  guardian,  for  the  infant's  maintenance,  and 
thought  a  bill  necefiary  for  this  purpofe ;  but  at  the  Attorney 
General's  requeft,  as  the  application  appeared  to  be  a  very 
reafonabie  one,  his  Lordfliip  ordered  the  petition  to  ttand  over 
till  the  next  day  of  petitions,  and  in  the  mean  time  to  fearch 
for  precedents. 

Ex  parti  Edwardsy  Jun$  1 8,  1 747.  Cafe  183. 

TH  £  mother  by  her  will  appointed  Mr,  Ruffill  guardian  The  mother** 
to  her  fon  the  petitioner,  till  his  age  of  twenty-one.        I^^jJ*d'"*"*  ?f 

fon  by  will  is 

An  application  made  now  to  the  court  for  maintenance,  and  void,  the  ftatute 
in  cafe  they  (hould  not  approve  of  the  guardian  appointed  by  the  poJlJ^"*"/^  ^*** 
mother,  that  a  new  one  may  be  affigned.  pointinj'a  llfta. 

,  mencary  guar- 

Lord  Chancellor,  'Z  o^^  '" 

The  ftatute  of  ii  Cba.  2.  cb.  24.  ftif*  8.  confines  the  power 
of  appointing  a  tifianuntary gutfrdian  U  tbi  father  only^  and  there- 
fore the  appointment  by  the  mother,  of  a  guardian  in  this  cafe, 
is  abfolutely  void,  and  the  infant  being  of  his  age  of  fourteen, 
chofe  a  guardian  in  court. 

On  tbi  petition  §f  the  Marquis  if  Powis  in  the  caufe  of  Nicbglh    Cafe  184. 

verfus  Maynardy  June  18,  1747* 

TH  E  late  Marquis  and  the  petitioner  joined  in  mortgaging  where*  moit- 
an  cftatc  for  fecuring  twelve  thoufand  pounds  borrowed  JJ^'*^"  ha?*!^ 
of  Sir  Charles  Gunter  Nicholls  deceafcd,  with  intereft  at  fourrotr.  with  a  »>ro. 
and  a  half  p^  cent,  but  there  was  a  verbal  agreement,  that  if  thcy»fo  ^*»»*  '^^^^^ 
mortgagor  p^id  the  intereft  for  every  half  year  before  the  thirdj[Jj'J'/*],^j,  jl'^'lJ- 
quarter  became  due,  that  the  mortgagee  would  allow  him  an  year  before  ihre^ 

quarters  of  a 
year  I  ccome  due,  the  mcrtfagse.  will  acq^t  of  four  per  cetJ,  if  the  mortgagor  faila  of  pAying  ^^*^  inicic  t 
It  the  appoin  cd  time,  be  tann^  bt  relitvtd  in  tbn  court, 
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At>ateofhair  a  per  tint.  At  the  death  of  Sir  Charles  Guntir 
Nicbollf,  there  was  a  confidcraWe  arrear  of  intcrcft,  and  the 
mortgagor  propofed,  if  the  defendant,  the  truftee  for  the  plain-. 
tifFs,  daughters  of  Sir  Charles  Gunter  Nicholls^  and  devifees  of 
the  twelve  thoufand  pounds,  would  agree  to  talce  four  /^/r  cent  for 
the  arrear  of  intereft,  that  the  mortgagor  would  be  bound  to 
continue  the  mortgage  for  feven  years  ;  upon  tKit  propofal  it 
was  referred  by  the  court  to  a  Mafter  to  fee  if  it  was  for  the 
benefit  of  the  infants ;  the  Mafter  reported  it  to  be  fo,  and 
that  report  was  confirmed,  and  afterwards  the  intereft  was  re- 
gularly paid  at  the  end  of  every  half  year,  before  the  third  quar-» 
ter  was  lapfed,  to  the  late  Marquis's  death. 

The  petitioner  having  been  entangled  in  a  great  many  per« 
plexed  affairs,  has  fuffered  the  intereft  to  run  confiderably  ia 
arrear  fince,  but  now  offers  to  the  infants  guardian  and  truf- 
tee to  pay  the  arrear  of  intereft  at  four  per  cent,  and  as  an  equi- 
valent for  the  other  half  ^#r  €int.  intereft  upon  intereft,  to  be 
computed  from  the  end  of  each  half  year;  the  iimple  intereft 
and  the  intereft  upon  intereft  amount  together  to  a  thoufand 
and  one  pound  eleven  {hillings. 

One  of  the  mortgagee's  daughters  is  dead,  and  the  whole 
beneficial  intereft  in  the  twelve  thoufand  pounds  vefts  in  tKe 
furvivor. 

It  was  prayed  by  the  petition,  with  the  defire  of  all  parties, 
that,  to  fave  the  expence  of  going  before  the  Mafter,  this  fum 
may  be  ordered  to  be  paid  to  the  infant's  truftee,  on  or  before 
the  22d  of  July  next,  in  full  of  intereft  due  to  the  aad  of  Z>/- 
cember  laft. 

_^  _         I  do  not  fee  how  I  can  make  fuch  an  order,  as  an  infant  is 

gage  is  made     concerned  ;   for  as  the  mortgage  is  at  four  and  a  halt  ^  ant. 
a  refenrition  of  with  a  provifo,    that  if  thc  intereft  be  paid  after  each  half  year, 
Latere^and  a     ^^^^^'^  three  quarters  of  a  year  become  due,  the  mortgagee  will 
proviio'that*  on  accept  of  four  per  cent,  if  the  mortgagor  fails  of  paying  the  i|i- 
non-paymcnt      tcrclt  at  the  appointed  time,  he  cannot  be  relieved  in  this  court, 
«aaiD  cm*  af-*  ^^X  ^^'^^  ^han  on  any  other  compoiltion  between  parties,  bc- 
ter  It  II  due.  t  e   caufe  the  abate  of  haU  per  cent,  by  the  mortgagee  was  for  prompt 
°^"^^8or  ^i'    payment,  and  the  terms  of  thc  agreement  not  being  complied 
butata*nomiiu     with,   the  mortgagee  and  his  reprefentative  are  inlitled  to  in- 
Penut,  a/ul  rt-'     tereft  at  four  and  a  hzlf  per  cent,  but  if  the  mortgage  had  been 
'**'*^  ""^^' made,  with  a  refervation  of  four  percent,  intereft,  with  a  provi- 
fo that  upon  non-payment  thereof,  within  a  certain  time  after 
ic    is  due,   the  mortgagor  fhall   pay  five  per  cent,  fuch  provifo 
would  not  be  good,  and  has  been  determined   feveral  times  ^ 
becaufe   where    the  intereft   is  to  be  increafed,   if  not    paid 
at  the  day,  that  is  but  as  a  nomine  pcena^   and  relievable  in 
equity,     \yide  Vin.  Ahridg,  title  Mortg.  452.  letter  M.) 

Lord  Chancellor  referred  it  to  a  Mafter,  to  fee  whether  the  pro- 
pofal made  by  the  mortgagor,  would  be  for  the  infant's  benefit, 
1  Jnon^ 


1 

in  the  Time  of  Lord  Chancellor  HardwIcrx.  jit 


Anon.     Jum  18,  I747«  Cafe  185; 

IN  the  Jrear  1707,  upon  a  bill  of  foreclofure,   it  was  refer- ^  j^4ft„»,  ^ 
red  to  a  Mafter  to  take  an  account  of  what  was  due  to  the  port  of  what  was 
mortgagee  foi'  principal,  intereft  and  cofts,  and  the  Mailer's  **°*=^o  ■ 'r°';?»T 
report  was  confirmed  nifi\  and  by  the  regifter's  minutes,   at  af,J^^J^'^^^ji/ 
ftlbfequent  leal  in  the  fame  caufe,  it  was  taken  down  erdir  ab^  was  confirmed 
foluti^  but  never  entered  ;  the  regifter  rcfufcs  to  ^^ter  it  now,  J[^'.^,**yj|j* 
and  the  application  is  to  the  court  for  an  order  de  novo.  nutes  at  a  (ubfe^ 

quent  feal  in  tb» 
Ctme  caufe  taken  down  arirr  abfilute,  but  never  entered  5  on  the  regifter  refufiog  to  do  it|  an  applkatioA 
iox  an  order  dt  nvotm 

Lord  Chancellor, 

To  enter  an  order  nunc  pr§  tunc  is  a  motion  of  courfe,  where  To«nter  an  of 
the  party  intitled  to  the  order  comes  recently  5   but  I  appre- ?«  *«»  ^'^  nw» 
hcnd  after  a  length  of  time,  there  ought  to  be  notice  of  fuch  mo-  ^rtTwhere'ihe 
tion  ;   and  what   is  prayed  now  goes  ftill  further ;  but  as   it  patty  intitled  to 
would  be  very  hard  at  this  diftance  to  open  a  foreclofure,  I  j^  wmea  recenc- 

''  *^  '  -    ly,  but  after  a 


time 
t» 


will  give  the  other  fide  an  opportunity  of  inquiring  in  the  of-  j^^^^i^  ^  ^| 
iice,  to  fee  if  they  can  make  out  the  minute  in  the  regifter's  there  ought 
book,  to  relate  to  foroc  other  matter  in  the  caufe,  and  not  the  *>««^oticeofiUch 
foreclofure. 

In  the  courts  of  law,  for  inftance  in  the  Common  Pleas,  Wherearecoirery 
where  a  recovery  has  not  been  entered  upon  record,  if  it  ap-  ^^^^^  Fi**^ 
pears  by  the  minutes  in  the  prothonotary's  book  that  it  was  haa  not  been 
fuffered  at  bar,  the  court  will  order  it  to  be  entered ;  but  then  entered  upon 
it  muft  be  with  a  provifo,  that  it  docs  not  prejudice  any  fub-  ^^^^  ^  H^ 
fequent  purchafer  i  the  fame  in  the  cafe  of  an  old  judgment,  prothonotary*t 
they  will  order  it  to  be  entered  up,  but  fo  as  not  to  zSe£t  a  JTJJ"'"  *^  ^*^ 
fubfequent  creditor;  and  therefore  if  in  the  prefent  cafe  it theM*urt*wUUL 
ihould  appear  on  further  fearch  that  it  was  the  order  ;7^,  der  it  to  be  en- 
which  was   made  abfolute  for  confirming  the  Matter's  report,  ^"^^.'.  ^'^**  ■ 

*r«it.  ..      #-»  ••  t  ri-  ^•-.«  proviio  It  doea 

I  (hall  then  dircft  accordmg  to  the  prayer  of  the  petition.  noiprejudicr  any 

fubfequent  pur- 
chafer.   Um  ai  to  an  old  judgment^ 


or- 


aa 
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Cafe  1 86.  GUI  verfus  tf^atfin^  Jum  25,  1747. 

Thowgh  at  liw  T  ^tcrrogatoricf  were  exhibited  by  the  defendant  for  examin<« 
m  caDauminc  J^  j^g  ^^  t|jg  credit  of  onc  of  the  plaintifF's  witneffes,  not-- 
jalcn^lts^cc^withftanding  publication  has  been  pafled  fome  time,  and  the 
ocharwife  in      caufe  was  to  be  in  the  pauper  papet  at  the  Rolls  on  Saturdof 

wicncM  there 

can  not  bf  piepaitd  to  defend  every  paiticolar  a£liott  of  hit  life,  not  knowinf  to  what  they  intend  to  ex* 
•mine  him  $  yet»  on  an  examination  hei^  he  may  be  able  to  anfwer  any  particalar  charge,  as  be  ha' 
time  enough  to  recolkA  it. 

^U4tn,  If  there  if  any  fach  diftindion  between  the  ezaminationi  here,  and  at  law,  with  regard  to 
ciamioationi  to  tht  credit  of  witoefla,  being  told  by  an  experienced  pra^fer«  that  they  are  gencfil 
hf$  M  well  a«  at  Uw« 

The  Lord  Chan-  Mf,  C/jri,  for  the  defendant,  moved  for  liberty  to  exhibit 
2^J^  ^^  interrogatories,  and  for  a  commiffion  for  examination  of  this 
contromted^      witnefs  into  YorkJUfi^  but  produced  no  affidavit  to  fupporc  the 

fiom  neither  of    articles, 
tbefe  gentlemen 
cooiideriDg  the 

difference  be-         Ltri  Cbamilhr  thought    an  affidavit  neceflfary,  and   faid, 

ci^e"ncn^law    ^^^**g^  ^^  '*^  7®**  ^^^  cxamiuc  only  to  the  general  credit,  yet 
and  evidence  by    it  is   otherwifc  inequity;  for  at   law  the  witnefs   CJH^not  be 
^/riont  in      prepared  to  defend  every  particular  a£tion  of  his  life,  as  he  does 
Ctancery.  Edttor.  ^^^  ^^  ^j|  j^j^^^  j^  yf\i^t  they  intend  to  examine  him  ;  hui  up- 
on an  examination  in   this  court,   he  may  be  able  to  ar.fwer 
any  particular  charge,  as  he  has  time  enough  to  recollect  it : 
^argy   if  there  is  any  fuch  diftindion  between  the  examina- 
tions here  and  at  law,   with  regard  to  the  credit  of  witneilLs, 
becaufe  Mr.  Capptr^    a  very  eminent  and   experienced   prac- 
tifer,   told    me,  that  examinations    to  the  credit  are  general 
here,  as  well  as  at  law,  and  the  form  of  the  intcrrogatin;;  articles 
are  fo  in  this  cafe;  firft,  that  the  witnefs  is  a  perfon  of  i!l  fame, 
and  not  to  be  credited  ;  fecondly,  that  he  pays  no  regard  to  the 
nature  of  an  oath  ;  and  in  (be  fame  planner  through  the  fevc- 
•  ral  iumf. 

Lnd  Chancellor  denied  the  motion,  becaufe  the  plaintiff 
comes  too  late  after  publication,  and  the  caufe  was  already  fet 
down  io  the  paper. 


Cafe  187,  Peqrce  verfus  Grrui^  J^n^  ^S^  '747- 


MR.  Attorney  General  moved  to  amend   an  anfwer,  by 
ftriking  out  the  ofFer  of  the  defendant's  bringing  in  his 
(hare  into  hotchpot^  upon  a  ipifcomputation  of  the  father's 


The  court  will 
sot  allow   a 
defendant  to 
amend  an  aofwer    ^ 

by  ftr.icmg  out  eltate, 

of  i<  the  admif- 

fir.n  of  a  U&,  hf  which  the  plaintiff  would  be  deprived  of  the  benefit  of  this  eyidencei  efpecially  as  be 

does  not  iwear  he  wj^  fur^riie^  'O^o  it,  or  ill  Ikdfiied  ia  ictting  it  iort^« 
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Lord  CHANckLi.oR» 

Whatever  may  be  the  right  of  the  parties.^  It  it  impo^ble  t« 
fuffer  the  defendant  to  amend  his  anfwer  in  the  manner  he  de« 
fires,  for  it  would  be  of  dangerous  confequence« 

It  is  true,  at  law  they  will  allow  you  to  amende  but  it  is  ii| 
matters  of  form  only,  here  it  is  an  extreme  different  thing,  for 
it  is  an  admiiEon  of  fads,  as^  that  thirteen  hundred  pounds 
advanced  by  the  defendant's  father  in  bis  life-time^  was  a  ful) 
advancement. 

And  though,  if  the  certainty  of  the  fum  appears,  a  child  it 
not  precluded  from  the  refidue  of  the  orphanage  fhare,  if  he  wilt 
bring  the  fum  before  advanced  into  hotchpot,  yet  he  may  be 
bound  by  any  agreement  between  him  and  his  father,  that  this 
money  fo  advanced  (hould  be  jn  fyll,  and  bar  him  of  the  red**' 
due  of  his  orphanage  fhare. 

It  would  be  ftrange  therefore,  to  ftrike  out  this  admiffion« 
and  deprive  the  plaintiff  of  the  benefit  of  this  evidence,  when 
the  defendant  does  not  fWear  that  he  is  furprifed  into  this  admif- 
^on,  or  ill  advifed  in  fetting  it  forth. 

I  diftinguifh  between  an  adipi^on  of  a  faA,  and  an  admiiHon  The  party  it  i^e 
of  a  confequence  in  law,  or  a  confequence  in  equity,  if  it  had  ^^  ^^  •*" 
^een  fo,  t^p  party  would  pot  have  bipen  bound  by  it,  {t^octueinh^ 

or  a  confequence 
ia  eqiutyi  for  dM  court  it  to  judie  of  the  law. 

There  are  feveral  admilEons  of  parties  where  the  defendant 
has  been  miftaken  in  his  point  of  law,  and  yet  (hall  not  be  bound 
by  it,  becaufe  the  court  is  tp  judge  of  the  law. 

As  in  thp  cafp  of  a  fpecial  ver()i£i,  if  the  jury  make  a  wrong  Though  the  joty 
conclufion,  the  cour^  is  not  bound,  but  will  judge  by  the  fafi ;  "*'^f  *  ^f®°« 
|tf.  as  to  a  writ  of  error,  where  error  in  Uw  is  aUigned,  and  the  f^edai  verdia, 
defendant  comes  in  and  admit^  the  error,  yet  the  court  is  not  the  court  wUf 
bound  by  the  admiffioH}  but  will  determine  accofding  to  their  |]|^^^^  ^ 
pwn  judgment  whether  it  is  error  in  law* 

^af ^  jflarJwicii  denied  the  motiQp, 


^9n. 
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Cafe  1 88.  i*w».    7««' 2i7>  '747- 

Tbe  court  will      A  N  account  was  now  depending  in  the  caiHe  before  x 

not  wake  an    ^^  Matter,  the  plaintiff  offered  to  read,  as  evidence  before 

Rafter  t^dmit   the  Matter,   the  depofitions   in   a  former  caufe,  wherein  the 

de{K»(itionstaken  plaintiff*  and  the  defendant  were  parties,  which  he  refufed  to 

UtJm^t?^l  admit,'  uiilcfs  an  order  of  the  court  was  obtained  for  that  pur- 

parties  to  be      pofe';  ^r.  Evans  moved  now  for  fuch  order,  but  Lord  Charts 

lead,  as  it  is      gflior  denied   it,    becaufe  he  would   not  put  perfons  to  un- 

toan^unoeccffary  neccffary  expcHce  by  fuch  applications ;  and  faid,  the  reafdb 

rcpeoce,  the      why  you  Cannot  read  fuch  evidence  at  the  bearing  without  an 

vropercourfe      order  is,  that  cvcry  caufe  before  the  court  is  an  intire  pro- 

tKtpuoiu.        ceeding,  and  determined  for  the  moft  part  in  one  day,  fo  that 

unlcfs  you  have  a  previous  order  it  is  a  fatal  exception  ;   but 

before  a  Matter,  parties  go  on  di  dii  in  dUm,  and  he  has  an 

opportunity  of  judging  whether  he  ought  to  admit  the  depo* 

'      fitions  to  be  read,  or  if  the  Matter  fliould  be  mittaken,  you  may 

take  exceptions,  and  therefore  there  is  no  occafion  for  the' 

court  to  make  an  order  in  it. 


Cafe  iSg.  Haws  vcrtui  Haws y  Juni  26j  1747* 

^.  H.  devifei  all  aN DRETV  HawSy  the  tettator*s  grandfather,  being  feifed 
fci^f"°°hUd°  ^^  ^^  ^^  ^  moiety  of  the  manor  of  Down -Barns  y  in  Mid^ 

fr.c^ltiniT.  ^^^fi^9  devifcd  this  moiety  and  all  other  his  manors  in  Middle^ 
tbeirheirsand   fex^  untob'ts  four  children  William,  Carlton,  Andrew,  ondTho-^ 
if?l''dtJided^    mas  Haws^  their  heirs  and  ajftgns^  equally  to  be  divided  between 
Vetweeo  them,    thenij  /bare  andjhare  alike^  as  tenants  in  common^  and  not  as  joint'* 
ihare  and  (hare    tenants.  With  the  benefit  of  furvivorjhip. 

alike,  as  tenants  j      j  j  '     * 

in  common,  and  not  as  joint- tenant?,  with  the  benefit  of  ftiroivor0>ip.  The  court  was  of  opinion,  the 
teftaror  meant,  if  any  of  his  four  children  died  before  twenty-one^  it  (hould  go  to  thefurvivois,  baviof 
uied  the  fame  words  in  the  precedent  daufe  relating  to  his  perfonal  eftate,  and  given  the  benefit  of  furf  i- 
vorfhip  there,  if  either  died  before  twenty- one.    Vez.  13.  pi.  19. 

• 

The  principal  queftion  was.  Whether  by  the  devife  to  bit 
four  children  they  took  as  jointenants,  or  a  tenancy  in  com-^ 
men  generally,  or  with  any,  and  what  contingent  limitattoa 
over  us  to  their  refpedive  (bares. 

Lord  Chancellor, 

Th:s  court  leans  The  general  rules  infTfted  on  arc  true,  for  certainly  jotnt- 
tlnan^v ^ M^^t  is  ^^"^"^*  '^^^  "^^  favoured  here,  becaufe  they  introduce  inconve- 
tn  incJnvfnicnt  nient  cftatcs,  and  do  not  fo  well  provide  for  families,  therefore 

eft  ate,  and  fo  do 

courts  of  law  now»  though  they  favoured  them  foiaicrly. 

this 
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this  court  leins  againft  them,  and  fo,  I  believe,  do  th^  courts 
of  law  now,  though  they  favoured  them  formerly,  and  the 
ground  upon  which  they  went,  was  the  multiplication  cf 
fervices  under  the  old  tenures,  but  the  ftatute  of  12  Car.  2* 
€.  2^.  fiH.  I.  has  reduced  the  (bveral  forts  to  focage  tenure 

"^'  *  Where  the  wordt 

Another  general  rule  is,  that  where  a  man  has  made  a  de-  inconfiiienc  u 
vife  in  his  will,  with  a  great  number  of  words  that  may  feem  that  they  cannot 
to  dalh  with  one  another,  the  court  will  put  fuch  a  con-  \l^  ^ourTm^ifft 
ftruAion  as  may  make  them  confident ;    but  if  they  are  fo  rejea   ihofe 
inconfifient,  as  that  they  cannot  (land  or  be  reconciled  togc-  J***"**  ^**»*  ■'« 
thcr,  the  court  muft  rejeft  thofc  words  that  are  Icaft  confiftcnt  w*fhtte  i^e°n. 
with  the  intention  of  the  teftator.  tion  of  the 

teftator. 

Here  his  Lordfhip  recited  the  words  in  the  claufe ;  this  is  The  wor^ 
a  devife  in  fee  to  all   of  them ;  tqnally  U  bi  dividid  imports  a  ^f^  ^^  ^^^ 

•  •  -11      '^     ■_  I        woea  import  H 

tenancy  m  common  m  a  will,  if  there  were  no  more  words  ;  tenancy incom- 
but  here  are  other  expreflions  which  make  it  ftill  ftronger,  as  inon  in  a  will, 
Unants  In  common^  which  an  mt-  is  jdnUtinants  \  the  laft  words  '^'^^'^  *^  ^ 
are  with  benefit  offurvivorfliipj  and  this  creates  the  difficulty.  '  '*  .  . 

I  am  of  opinion  that  thcfc  words  are  not  fo  ftrong  as  to^"^*^"^  ■"' 
controul  the  precedent  words,  for  to  conftrue   it  othcrwife,  o^Jhrnot'io*^ 
would  be  from  doubtful   and   ambiguous  words,  to  fet  afide  eontroul  ae«'. 
clear  and  certain  expreffions.  and  cefiain  ««. 

On  the  other  hand,  to  conftrue  the  words  with  benefit  of 
furvivorihip,  according  to  the  conftrudion  of  the  plaintiff^s 
counfel,  as  if  he  had  faid,  without  benefit  of  fia^ivor/hip^  or 
not  with  furvivorfhip,  (though  I  will  not  Uy  but  it  has  been 
done),  would  be  contrary  to  the  meaning  of  theteftator,  upon 
the  whole  tenor  of  the  will. 

The  next  conftru£lion  put  upon  it  by  the  plaintiff's  coun- 
fel was,  that  this  refers  to  a  benefit  of  furvivorfhip  to  the 
furvivors  of  the  children,  if  one,  or  more,  died  in  the  life-time 
of  the  tefiator. 

But  this  is  too  nice  a  conftrudion,  for  it,  is  more  natural 
to  fuppofe  that  a  man  intends  the  children  of  his  children 
ihould  be  provided  for  than  not,  and  the  court  fuppofes  a  pa- 
rent is  taking  care  of  the  poflerity  of  his  children. 

It  is  not  probable  to  think  he  meant  that  the  benefit  of 
furvivorfhip  (hould  mc2ii\  furvivorjhip  of  himfelf  for  a  teflator 
very  feldom  provides  for  a  contingency  in  his  life-time,  for 
when  any  happens,  he  may  alter  his  will  if  he  pleafes. 

Not 
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Not  but  if  no  other  reafonable  conftrudion  can  be  put  upf 
on  thefe  words,  the  court  ought  to  refort  to  it,  as  in  the  cafe 
of  Lord  Bitubn  verfus  Eari  of  Suffolk^  i  P.  ff^ms.  96.  '<  De- 
**  vife  of  a  debt  to  five  grandchildren,  (hare  and  (hare  alike, 
<<  equally  to  be  divided  between  them,  and  if  any  of  them. 
^'  die,  then  to  the  furvivor,  held  to  be  tenants  in  common; 
^^  for  by  the  words,  if  any  cf  thtm  diij  bis  Jhan  Jhould  go  u 
^^  the  furvivor^  Lord  Cowpir  faid,  it  muft  be  intended  if  anv 
^*  of  them  (bould  die  in  the  Ufi'timi  •fihi  tiflatoTy  for  by  chak 
**  conftrudion,  every  word  of  the  will  would  have  its  e&ft 
^^  and  operation/' 

There  is  in  another  part  of  the  will  a  plain  inference,  that 
he  meant  a  furvivor(bip  arifing  among  one  another,  and  not  a 
furvivor(hip  in  the  life  of  the  teftator  :  it  is  in  the  precedent 
claufe  relating  to  the  perfonal  eftate,  where  the  fame  words 
are  ufed,  and  the  benefit  of  furvivor(bip  given  in  cafe  any  of 
them  died  before  2l« 

This  excludes  the  putting  the  unnatural  conftruAion  before 
mentioned^  and  wrlardata  inMvUfntmr^  and  is  juft  as  if  he 
had  faid,  that  if  any  of  them  died  under  ax,  it  (hould  go  to 
the  furvivor. 

T*e  fcanewofdi     Then  conCdet  what  effefl  it  will  have  tipbn  the  conftfuc* 

S^^'iTftdif-  ^^^^  ^^  ^^^  r^^l  eftates,  the  four  children  who  are  to  take  the 

fcreat  cUufe,      perfonal,-take  too  the  real  eftate,  and  the  fame  words  in  the 

*^h*ame fcnfe*      *"^  ^*'''  ought  to  have  the  fame  fenfe  5  he  was  here  making 

and  at  the  tefta-  *  provifion  for  the  younger  children,  to  take,  indeed,   as  te^ 

tor  intended  Air-  nants  in  common,  but  with  the  benefit  of  furvivor(hip ;  what 

hiTcWdremf  *>«ncfi^  of  furvivor(hip  could  he  intend,  but  the  fame  as  he 

the  periboai,  he  intended  in  the  furvivor(hip  of  the  teftamentary  part  of  his 

muft  mean  it  aifo^peffonal  eftate;  I  do  not  doubt  but  this  was  his  real  intention, 

^    ^ '^**  as  he  was  making  a  provifion  for  younger  children,  and  if 

one  of  them  (hould  die,  did  not  intend  any  part  of  it  (hould 

go  away  to  his  eldeft  fon,  which  would  leflen  the   provifion 

that  was  clearly  intended  for  the  younger  children  }  and  therc^ 

fore  bis  Lordfhip  decreed  accordingly. 

Cafe  190.  Elliit  verfus  CMir^  July  i,  t747# 

Whcieahttiband  'T^HE  bill  was  brought  by  the  plaintiff,  as  the  reprcfcnta- 
diet  before  he  j^  tivc  to  a  fccond  hufband  of  the  daughter  of  a  freemaii 
•dminifteri  to     ^f  Und$n^  for  her  (hare  of  her  father's  cullomary  cltate. 

nis  wife  t  p«r-  '  J 

fonal  eftate,  \t 

ihaii  not  go  to       The  defendant  infifted  (he  was  fully  advanced  in  her  father'l 

her  next  of  kio,  y.e     »;^^ 
but  to  hi.  reprel  "f^time. 

lentative.    ' 

P.  Wmi.  381.  rr, 

Vc«.  15  ^.11.  Jlhere 
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There  was  another  queftion  in  the  caufe.  Whether,  the 
hufband  dying  without  adminiftring  to  the  perfonal  eftate  the 
wife  had  in  her  own  right,  it  (hall  go  to  the  next  of  kin  of 
the  wife,  or  to  the  reprefentative  of  the  hulband. 

Lord  Chancellor, 

This  is  a  very  clear  cafe;  the  reprefentative  of  the  ^^f^Tl^^J^*' 
has  no  right  to  an  account  of  her  perfonal  eftate,  and  that  j^r^  bound ^ad 
point  does  not  follow  barely  the  legal  right  of  adminiftration,  of  pariiaineiit  to 
for  though  the  ecclefiaftical  courts  arc  bound  by  ad  of  parlia-  V^a\^  !^^ 
ment  to  grant  the  adminiitration  to  the  next  of  kin  of  the  next  of  kin  of 
wife,  yet  that  does  not  bind  the  right  in  this  court;  for  the  tiM^i^c>y«t that 
hufband  furviving  the  wife,  her  whole  eftate  vefted  in  him  at  ^^"1^*^"^^** 
the  time  of  her  death,  and   no  perfon  could  poffibly  be  in-  coart,  for  th« 
titled  to  the  rights  of  the  wife  but  bimfeJf,  fo  that  her  whole  ?'"^J*^  ^^tL 
property  belonged  to  him  :  there  are  feveral  cafes  in  which  it  H^iedUtcftft- 
has  been  held,  that  though  the  ecclefiaftical  court  are  bound  ed  in  him  at  cht 
to  grant  adminiftration  by  31  Ed.  3.  c.ii.  yet  thofe  P^^'fons^^^^^l^ 
have  been  looked  upon  in  ^is  court  as  mere  truftecs*  property  bdoof 

cd  to  him. 

Suppofe  the  wife  had  furvived  the  hufband,  only  fuch  part  Had  the  wift 
of  the  perfonal  eftate  of  her  father  as  had  continued  ebofes  in  furvived  the 
a^ion,  would  have  furvived  to  her,  for  whatever  he  had  re-  **"*"^,'  ^*J^ 
duced  into  pofleffion,  would  have  been  the  huft>and's«  fktha*t^pCTfonai 

ei^ate  at  bad 
co&tiooed  chrfu  in  sffisn,  woaU  have  furvived  to  her. 

Upon  the  equity  of  theftatuteof  diftributions,  this  court  Thiaeouitinakes 
makes  an  adminijtratar  di  hms  mn  only  a  truftee  for  fuch  P^t  J'^'J^'^^y 
of  the  teftator's  perfonal  eftate  as  is  undifpofed  of,  for  his  next  a  truftee  for  thd 
of  kin,  therefore  I  am  of  opinion  the  hufband's  reprefentative  "^^  ^  ^^* 
is  intitled  to  the  wife's  perfonal  eftate,  and  that  it  vefted  in  JJ^i^ 'J^  ^'^ 
the  huft)and  before  adminiftration  was  taken  out,  .  teftator'tperloH- 

sal  eftate  aa  i#- 
andifpofed  of. 

The  next  queftion  is,  as  to  the  cuftom  of  LontUnj  it  is  a  whereafreemaa 

certain  rule,  that  where  a  freeman  has  children,  and  no  wife,of/l'0^Mih«s 

one  moiety  belongs  to  them,  and  the  other  is  the  ^^ao^cn- ^^^"^^'^  "^^ 

tary  part,  it,  that  one  noi« 

etf  belongs  to 
them,  and  the  other  is  the  teftameniary  pa«. 

As  certain  too,  that  if  one  child  is  advanced  iii  the  ^'^^^'^^^^^^^^ 
time  of  the  father,  though  not  fully  equal  to  the  cuftomary  f.^l^*^*,  /ife! 
ihare,  yet  if  the  certainty  does  not  appear,  then  it  is  an  ad-  time,  tho*  not 
vancement ;  and  the  principal  reafon  I  take  to  be,  is,  l>^caufc  ^°JJ^"**  2^*** 
it  cannot  be  known  what  is  to  be  brought  into  hotchpot.       yet  if  tSe  cv^' 

tainty  does  not 
appear,  it  is  an 
A  gold  idTacconeac. 


<. 
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A  watch  and        A  gold  watch  and  wedding  clothes  are  no  advancement  of 

%ifedding  clolh€l    ^  ^ujlJ 
po  advancement.  »  CmiQ. 

The  quantum  of  A  father's  confent  to  the  marriage  is  not  fufHcient  to  bar 
thcadvancemeiit  y^^^    jj  ^^^^  appear  how  much  he  has  advanced  her  under  hit 

tnuftappear,  hii  i       j 

confent  is  not    OWn  hand. 
fu6kient  to  bar 
i  child,  of  her  orphanage  (hare* 

An  advancement      An  advancement  muft  be  byway  of  portion  in  marriagri 

of'pordon'^iji*^  ^^  ^°  ^^^  "P  '"  ^^^  world,  and  the  things  given  here  are  ohlj 
Biarriage.  emoluments* 

Tbo*  there  have      Suppofe  the  father  had  given  her  50  /•  in  money,  as  he  hu 

^  ^detcrmiSa '^'^^  ^"^  ^"^  ^*^"^  more,  and  the  orphanage  (hare  amounts  to 
on  thecuftomof  2000/.  it  would  have  been  going  a  great  way,  to  fay  even 
z««^  tbofe  this  would  have  been  an  advancement  :  confider  the  reafoa 
^  to  f!eemens  ^^  ^^^  cuftom  at  the  time  of  its  (irft  eftablifhment,  it  was  fSor 
wives,  and  not  the  fake  of  trade ;  and  though  there  have  been  fome  firiA 
w«mtni***f  ^*^*'  determined  on  the  cuftom  of  Lond^n^  yet  thofe  have  been 
^t^rpn.  ^"  ^^c  ^^  ^f  freemens  wives,  and  not  upon  advancement  of 

children.     Ltwrn  verfus  Liwitiy  Eq.  Caf.  Abr,  159. 

It  has  been  faid  next,  that  the  maintenance  allowed  by  the 
father  to   the  daughter   after   marriage,  is  an  advancement^ 
.  and  that  the  certainty  of  the  maintenance  does  not  appear. 

The  queftion  is.  Whether  that  can  be  confidertd  as  any 
advancement  at  all. 

^OTwt^adranred  Now  It  has  been  determined,  alimony^  advanced  by  a  father  to 
ky  a  father  to  a  a  child,  ought  not  to  bc  confidcred  as  an  advancement ;  in  the 
to  *te  «nJid'l^  cafc  q{  Edwards  verfus  Freman,  Eq.  Caf  jtbr.  249.  •*  For  the 
ii  an  advance-  ^'  court  held,  as  to  the  8o/.  per  ann*  maintenance,  provided 
*".^*  *'  for  the  daughter  by  the  fettlement,  that  it  fhould  not  bc 

*^  brought  into  hotchpot,  being  only  for  the  education  and 
*'  maintenance  of  the  daughter,  of  which  the  parents  were 
•*  the  beft  judges  :"  that  indeed  was  upon  the  ftatute  of  dif- 
**  tributions  of  inteftates  eftates,  but  goes  upon  the  fame  rea« 
fon  as  if  it  had  been  a  queftion  on  the  advancement  under 
the  cuftom. 

What thc'daogh-  The  daughter  was  juft  of  age  when  flie  married  ;  the  que- 
terof  a  iVeeman  ftion  is,  Whether  the  maintenance  fliould  be  confidcred  as  n 
him'^fier'hTr    ^^^^  ^^^^  ^^^  daughter  to  the  perfonal  eftate  of  her  father  i 

marriage,  for 

S^nbTconGder-  '^  '^  rcafonable  the  reprefcntative  of  the  daughter  ftiould 
•dasadebcdue  make  fome  allowance  for  the  maintenance,  ^ls  fhc  has  fo  much 
from  her  to  the   morc  out  of  the  pcffonal  eftate  thin  her  fiftj^r  by  this  means  ; 

periunal  eftate  of  on/I 

Ihf  father,  *"* 


I 
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Mi  I  do  not  know  whether  this  alimony  might  not  be  confl- 
dercd  z%  an  advancement  pro  tanto,  being  after  her  marriage, 
but,  however,^  it  muft  be  brought  in  as  a  debt  to  the  father's 
cftate,  and  as  ftie  thought  proper  to  difpute  his  will,  I  think 
what  flie  received  after  her  mariiage  for  maintenance,  ihould 
be  confidered  as  a  debt  dae  from  her  to  the  perfonal  eftate  o  f 
the  father. 

Lord  Chantillor  declared,  "  that  £Hteabeth  FiDnon^  one  of 
•*  the  two  daughters  of  Boover^  who  was  a  freeman  of  tho 
**  city  of  London^  on  the  evidence  in  the  caufe,  ought  not  to 
*^  be  taken  to  be  advanced  by  her  father  in  his  life-time;  arild  ^ 

*<  that  the  plaintiff,  as  executor  of  her  huiband,  who  furvived 
**  her,  Ts  intttled  to  her  cuftomary  (hare  of  her  father's  pcr- 
•'  fonal  cftatfc  :  and  ordered,  that  Boover's  perfonal  edate,  after 
*'  payment  of  his  debts  and  funeral  expences,  be  divided  into 
**  moieties,  one  moiety  wherebf  is  the  Orphanage  part'  of  the 
**  teftator^  he  having  died  without  leaving  any  wife,  the  other 
•*  is  his  tcftamentary  part,  and  fubje£l  to  the  difpofition  oF 
^*  his  will ;  and  as  to  the  orphanage  part,  ordered,  that  the 
*^  fame  be  divided  into  two  equal  £ares  ;  and  declared  that 
•*  cue  fhare  thereof  belongs  to  the  plaintiflF,  ^"executor  ^f 
^'  the  fecond  hufband  of  Eilzabeth  ;  and  his  Lordfiiip  alfo  de« 
^'  clared,  that  the  defendant,  as  eXecUtor  of  the  teiUtok-  Bower. 
<<  ought  to  be  confidered  as  a  creditor  of  Eitzahtthy  for  the 
<<  value  of  her  maintenance,  which  was  furniflied  by  Boovef' 
*^  to  Elizabithy  after  the  death  of  her  firft  hufband,  and  ordered 
•<  the  Matter  to  inquire  how  miich  by  the  ytJur  Boover  deferved 
••  in  refpeft  of  fuch  maintenance,  and  that  the  fame  be  de- 
*<  du£led  out  of  fo  much  as  (hall  becoming  16  the  plaihtiiSF for 
<<  the  (hare  of  Etizahitby  and  be  anfwered  as  a  debt  to  Boovtr's 
^<  perfonal  eftate  $  an.d  it  being  admitted  that  60/.  had  been 
*^  paid  to  the  plaintiff's  teJdator  before  his  death,  his  Lordfbip 
*'  ordered  that  fo  much  fliould  be  allowed^  as  a  payment  of 
«*  the  cuftomary  fllare  of  Elizabitb.^* 

Tit  (in/in  vcrAis  Peaty  July  i,  1747  k  Caff  19 1. 

)np^H£  defendant  pleaded  an  awards 

Lord  CHANcfiLLOit^ 

The  only  ground  to  impeach  an  aWard  is  coliurion,  or  grofs  ^^  •^•'^••i»l 
tniftehaviour  in  arbitrators  5  for,  oihcrwife,  being  mude  by.  the  ^*the  parties" 
judges  of  the  parties  own  chuftng,  it  is  final,  and  binding  upon  ownchufing  it 
all  the  parties,  or  no  petfons  would  ever  accept  of  being  ar*  fhg/g-^^*nui«o 

bitrators*  or  grofs  miftt-  * 

baviour  io  tlw  arbitratoxi* 

Vol.  lit.  1^  m  A  plea 


530  CASES  Argued  and  Deteroxincd 

A  defendant  it  A  plea  of  ail  award  is  not  only  good  to  the  merits  of  the 
jot  obliged  to  ^^f^^  but  lo  the  difcovery ;  for  a  defendant  to  the  bill  is  not 
«>unrbctw«n  obliged  to  fct  out  the  whole  account  between  him  and  the 
bim  and  the  plaintiff,  after  an  award  in  his  favour,  in  relation  to  that  very 
plaintiff,  after  an  account,  for  that  IS  conclufive  to  all  the  parties,  till  an  error 

•ward  in  h!s  fa-     .#».,.  ,  -ij* 

vour  relating  !o  >$  Ihewn  in  taking  the  account,  or  partiality  and  improper 
that  account,  for  behaviour  in  the  arbirrators  ;  and  if  any  particular  error  is  prc- 
?/'!^^*!!^''''V'*  tended,  the  plaintiff  ought  to  charge  it  with  all  its  circum- 

IS  pood  not  only  ^  ».  i.t^  ••  -i-i-i- 

totheiDiritt,butitances,  nor  is  he  precluded  from  proving  it  noWy  if  nc  bas 
CO  the  difcovery.  evidence  that  will  amount  to  it. 

Arbitrators  are  One  objedion  has  been  made,  that  the  arbitrators  did  not 
I!u!.^«t"i!!f»K.g»ve  fufficient  notice  of  the  time  they  intended  to  meet,  or  the 

give  not:ce  ot  the  o       ^  »  .   ,      ,  '  .  %  % 

time  they  intend  particular  pUce  at  which  they  were  to  meet,  they  are  not  douxmi 
to  meet,  or  the   |o  Jq  It,  and  therefore  no  objedlion  of  that  kind  is  material. 

particolar  place  ' 


where. 


Lord  HardwUki  allowed  the  plea. 


Cafe  19a.  -'«^«-  J^h  i>  1747* 

Lord  Chancellor, 

The  court  can.  rTlHE  court  cannot  let  a  demurrer  ftand  forananfwcff 
sot  Ut  a  c^emof*     ■     becaufe  it  is  a  mute  tftine. 

ttr  ftand  for  an  V 

anTwer* 

Cafe  193.  Baft}  verfus  Dahvay^  July  6,  1747. 

Byfettlem  nt  on  rf^HE  truft  tcrm  created  upon  the  marriage  of  the  defcad- 

the  marmi!;e  of        I  ^,     ri  j  i_  rn^ 

H,A.^t^J.c.    X    ant  s  father  and  mother  was  as  follows : 

in  caiie  \hut  wag 

no  iflue  m  le,  and  there  d^nuld  be  daiifihters  living  at  the  death  of  the  father,  who  flionld  attain  it,  off. 
be  marriei,  thrn  (uch  daughtrri  (hould  buve  looo/.  apiece  ;  there  were  no  font  but  only  three  daughters  | 
the  drfen  iant  who  w:i»  une,  marricH  A-  D.  and  pre? ioui  to  hi«  marri jge,  covenanted  to  aflifn  with  hi&  wife'fl 
ronfent  50c  /.  to  truftecs,  in  tro<^  afrei  the  de4th  of  A  D.  and  thr  defendant,  to  pay  it  amon^il  the  child- 
ren  of  th '.  bodies  of  the  defendant  and  A.  D  and  that  he  Hiould  aAcr  the  marrisge  affign  to  the  tnnftcet 
all  the  m  ncy  and  frcunrici  fur  it  then  due  and  belonging  to  the  defendant.  H,  A,  died  in  1 744.  A,  IK 
In  1745.  >n^^^*(^«  ^^  whom  thedeiendant  adoainiilered  and  received  the  2000/-  The  children,  who  aft 
a  fon  and  datighter,  b  •  ve  a  ri|hi  to  the  portion,  and  decreed  to  he  fecured  for  their  benefit. 

That  in  cafe  there  fliould  be  no  iflue  male  of  Henry  Andrtvn 
by  Jane  Cole^  and  if  there  fhould  be  iflue  between  them  one  of 
more  daughter  or  daughters  living  at  the  death  of  the  father^  vah$ 
fmuld  attain  twenty-cne  or  be  married^  thrn    fuch  daughter  or 

daughters  (bould  have  a  portion  or  portions  of  two  thoufand 

pounds  apiece. 

There  were  no  fons  of  the  marriage,  but  three  daughters, 
of  which  the  defendant  was  one,  and  previous  to  her  marriage 
with  Alexander  Dalwoy^    ihfrc  was  a  cov»:nant  on   his  parr, 

wbicb 
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which  recited,  that  Ellzai'tti  Uthwite  was  indebted  to  the  de- 
fendant Margaret  Andre^s^  the  daughter  of  Htnry  Andrews  by 
yane  C$Uy  in  five  hundred  pounds  on  bond,  and  that  ihe,  with' 
the  confent  of  the  faid   Alexander  Dalway^  did  affign  to  two 
truftees  the  five  hundred  pounds,  in  truft  as  to  the  intereft  for 
the  life  of  the  hufband,  and  after  his  death  to  receive  ic  for  her 
life,  and  after  both  the  bulband  and  wife's  death,  to  pay  the 
five. hundred  pounds  and  intereft  due  amongfl  all  and  every 
the  child  and  children   of  the  bodies  then  living  of  Margaret 
ahd  AUitander  Dahoaj^  and  in  default  of  fuch  child  or  chil- 
dren, then  to  pay  the  five  hundred  pounds  to  the  executors  of 
the  furyivor  of  the  father  and  mother,  and  that  the  hufband 
Aould  after  the  marriage,  on  tne  requeft  of  the  trofEees,  grahjt 
and  afSgn  to  the  truftees  all  and  every  the  fum  and  fams  of 
money,  and  fecurities  for  the  fame,  then  due  and' owing,  and 
hihnging  to  Margaret  Andrews^  from  any  perfoa  or  perfons,  and 
which   Margaret  Ahdriws  was  Intitled  unto  in  any  refpeft 
whatfo^ver, 

Henry  AndretOs  died  hi  1744* 

in  1745,  Mr.  Ddlway  died  inteftile,  the  defendant  Af/7r;tfrf/ 
adminiftered,  and  receives  the  two  thoufand  pounds. 

The  plaintiff  Bajh^  as  procbein  amy  to  the  children  of  the 
defendant,  who  are  one  fon  and  one  daughter,  brought  his 
bill  to  have  the  two  thoufand  pounds  fecured  for  the  benefit  of 
the  children. 

Lord  Chakce&loRi 

I  am  of  opinion  the  plaintifB,  the  children,  have  a  right  to 
the  portion. 

The  liril  queftion  is,  whether  the  portion  of  two  thoufand 
pounds  under  the  father's  marriage  fettlement,  at  the  lime  of 
the  defendant's  marriage,  was  a  contingent  portion. 

Secondly,  If  it  has  happened,  whether  the  wife  is  bound  by 
the  covenant  of  the  hufband  only  under  the  articles  made  on' 
ber  own  marriage* 

The  precedent  part  of  the  articles  include  a  fmall  part  of  the  x},o^i,  un^er 
real  eftate,  the  now  plaintiffs  being  heirs  of  the  body;  that  artkUi  the  real 
eflate  certainly  is  in  the  power  of  the  mother  in  point  of  law*  ««»«<  waiin  chc 

j/i-/  .•••%*«i--  I.-  J   3  n»othcr  •  power, 

and  vefts  in  the  mother  in  tail ;  but  in  this  court  bemg  under  andTeftedio 
articles  is  to  be  carried  into  ftri£l  fettlement  to  the  wife  for  life,  her  in  uil,  yet 
to- the  firft  and  every  other  fon  in  tail,  and  in  default  of  iffuc  ;"  bt'cVrriJd  .mo 

inale  to  daughters.  ftrjitfettement 

to  the  wife  for 
Ufc,  to  the  M,  ^c,  font  in  tail,  aod  ia  dtfiaU  of  iBCiH  male  to  4a»sbra 

M  m  ^ 
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Vidi  the  trufts  as  to  the  500/.  and  afttr  both  tht  bujhani  ani' 
wife^s  diathsf  to  pay  the  500  /.  and  inUnJi  dut  amongfl  all  and  ivtry  : 
ibi  child  and  children  of  the  bodies  then  living  of  Margarn  and 
Jlixander  Dalway. 

That  is,  after  the  death  of  father  and  mother,  for  the  ht^ 
nefit  of  the  children  of  the  marriage,  fuch  as  (hould  be  fiur« 
V4ving  at  the  death  of  the  fatber# 

Then  follows  the  lafl  claufe,  that  the  hufl>and  Ihould  after 
the  marriage^  &rr.  vids  the  words* 

It  has  been  faid  on  the  part  of  the  defendant  the  mother,  ic 
is  not  fufficient  to  intille  the  plaintiffs  to  the  two  thoufand 
pounds,  for  it  was  for  fuch  children  as  Jhould  be  living  at  tbg. 
death  of  the  father.  That  it  refted  in  contingency,  whether  they 
would  furvive  the  father ;  and  in  ftridnefs  of  law  it  was  not 
due  and  owing  to  Sarah  Andrews  in  the  life-time  of  her  father. 

But  take  it  ab{!ra£led  from  the  fenfe  of  dtu  and  owing^  asd, 
it  was  belonging  to  her,  for  it  was  a  natural  profped  that  ihe 
ihould  furvive  the  father,  and  if  the  word  belonging  means  any 
thing  exclufive  from  the  words  due  and  ewing^  it  does  mean  b^; 
longing  to  her  after  the  hufl>and*8  death. 

There  are  ftrong  words  which  follow,  vi%.  and  which  Mar^ 
garet  Andrews  was  intiiled  to  in  any  refpi£i  whatfoiver. 

Had  any  body  a(ked  what  portion  has  the  daughter  under 
Henry  Andrews^  fetclement  ?  the  anfwer  would  have  been,  two 
thoufand  pounds  on  the  death  of  the  father ;  then  it  is  in  the 
nature  of  a  fecurity  for  the  daughter  by  being  veiled  in  the 
trufiees  to  wait  the  contingency,  liot  barely  a  condition  or  a* 
right  where  nothing  at  all  vefted ;  but  here  was  a  term  for 
years  in  truftecf,  and  quoad  this  truft  they  were  truftees  for  her, 
and  they  might  have  been  guilty  of  a  breach  of  truft,  fo  that 
(he  had  a  right  at  the  time  of  the  marriage. 

She  married  an  officer  who  had  nothing,  and  it  would  In- 
deed have  been  very  extraordinary  (he  fhould,  at  the  time  (he 
was  providing  and  taking  care  for  herfelf,  overlook  this,  when 
fhe  might  have  been  intitled,  on  both  her  fiAers  dying,  to  the 
whole  fix  thoufand  pounds. 

I  am  of  opinion  on  the  generality  of  die  words  of  the  cove* 
nant  this  fum  was  included. 

Seconelfyf 
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Secondly,  If  the  contingency  haj  happened,  »vhether   the  A  wift  fa  booaa 
wife  IS  bound  by  the  covenant  of  the  hufband  only  under  the  ^^„**^"'^;j^'* 
articles  made  on  her  own  marriage,  under  artidct 

made  on  htt 

It  has  been  infiftcd  on  the  part  of  the  defendant,  this  is  the  "^'»«^- 
corenant  of  the   hufband  only,  that  therefore  his  reprefenta«* 
tives  alone  are  bound. 

I  cannot  fay  but  there  might  have  been  an  event  which 
would  have  given  it  to  the  wife,  viz.  if  her  huiband  had  died 
in  the  life-time  of  the  father. 

But  the  death  of  the  father  happening  in  the  life-time  of 
the  defendant's  hufband  alters  the  cafe  1  I  am  not  obliged  to 
give  any  opinion  as  the  hufband  has  not  afligned  this  contin« 
gency  of  the  wife's,  but  I  am  rather  inclined  to  think  the 
hufband  would  not  have  had  a  right  to  affign  it. 

As  to  the  cafe  of  Theobald  verfus  Duffoy^  M.  T.  II  Geo.  Mod.  Fre<iue-.tly  de. 
Ca/.  in  Law  and  Eq.  2  Pari  10  i.  it  turned  on  the  joining  of^'Jjl^VmV 
the  wife,  by  the  confent  of  her  friends,  and  in  an  affignment  amgi  «  wife's 
of  a  term  to  a  fair  purchafer ;  but  it  has  been  frequently  dc-  j^/"'»  «^'«« 
tcrmincd,  that  a  hufband  may  affign  a  wife's  chofe  in  a^ion  for  ^^J J*];**^*^ 
a  valuable  confideration  ;  but  what  does  that  turn  upon  \ 
Why,  the  huiband's  right  to  fclL 

The  hufband  here  furvived  the  father,  fo  that  he  had  a 
right  to  call  upon  the  reprcfentatives  of  the  fatier,  or  the  truf* 
tees,  to  raife  it. 

Could  the  wife  have  prevented  him  from  getting  the  money, 
iinlefs  fhe  had  brought  a  bill  by  her  prochein  amy  for  her  fettle- 
ment,  and  even  then  it  could  not  have  been  for  her  own  be- 
nefit only, 'for  the  children  mufl:  likewife  have  had  it  fettled 
on  them,  for  the  court  would  not  have  decreed  a  partial  per- 
formance of  covenants,  but  the  whole. 

I  am  of  opinion  the  children  too  had  a  right  in  the  life- 
time of  their  father,  to  have  brought  a  bill  by  a  pxochien  amy 
to  have  their  interefl  fecured. 

The  death  of  the  hufband  makes  no  alteration,  it  mufl  fland  The  huHand*! 
juft  in  the  fame  right  as  it  did  at  the  death  of  the  wifc*$  fa- d-«h  makei  no 
thcr,  for  the   interefls  of   the   wife,   hufband,  and   children  ^^"^""a  in  th, 
were    fixed,    and    which  ever  had   brought  a  bill,    it    mu(t  fame  r.^htas  it 
have  been  fettled  to  thofe  ufes,  and  tU  rather  as  there  is  reai^'^f^y^^^fi^^ 

^  ^  of   lUf  viitc  I 

ffl^^f*  father,  lor  the 

iii:eieib  of  th« 
wife,  huibind,  aad  cbildien  wcw  iLrn  fixed. 

Mm?  The 


tbt 


m^M  CASES   Argued  and  Determined 

What  is  cove*  The  queftion  here  truly  depends  upon  this  general  rule  of 
SiUT*'  ^  tUt  ^^*  court,  that  what  is  covenanted  to  be  done,  is  confidered 
coart  cMfidered  as  adually  dont,  and  therefore  as  the  right  had  accrued  to  the 
as  done.  hufband  in  his  life-time,  what  is  prayed  by  the  plaintiffs,  his 

children,  is  concomitant  to  that  right  which  veiled  in  their 

father. 

Lord  HardwUki  decreed  the  two  thoufand  pounds  IhouM  be 
fecured  for  the  benefit  of  the  children. 


Cafe  194.  Ekins  vcrfus  Dormer^  July  20,  1747.* 

Lord  Chancellor, 

A  grtot  from  'TT^  H  E  bill  was  brought  for  tithes  in  kind  of  hay,  of  a 
Queen  Mary  of  J|^  moiety  of  the  manor  of  Shiptoriy  but  comes  in  an  imper* 
t'r't^Z^k^^  manner  before  .the  court. 

Mlias  deeimas, 

thcie  general  The  plaintiff  as  re£)or  is  intitled  to  all  tithes,  unlefs  there  is 

fufficienrtrbar  *^"™^  ^^^^  ^^  *  modusj  compolkion,  ^c. 

the  rector  of  his 

common ri^ht  of  The  queftion  here  is  as  to  a  moiety  of  the  privy  tithes  of 
mwfily'ftttV!  ^^^  demefnes  of  a  manor,  and  the  tithe  hay,  whether  thereSor 
what  wM  the  IS  intitled  in  point  of  pernancy  to  the  whole,  or  the  defendant 
right  of  th«  js  intitled  to  this  moiety  as  well  as  to  the  tithes  cf  corn  and 
aown,  grain  under  a  grant  from  the  crown,  the  firft  year  of  Queen 

Afary^  in  which  were  thefe  general  words,  decimal  hladorum  (i 

fctni  ^  omnes  alias  dictmas, 

1  do  not  think  any  ftrefs  can  be  laid  on  thefe  general  words^ 
and  uke  them  in  their  utmoft  exceat^  are  not  fuffictent  to  b^ 
the  re£tor  of  his  common  right,  unlefs  it  had  been  exprefsly 
dated  what  was  the  right  of  the  crown  ;  and  in  making  out  the 
grant,  the  drawer  might  probably,  at  the  requeft  of  the  grantor^ 
put  in  thefe  general  words. 

There  is  no  pretence  of  payment  of  the  privy  tithes  to  the 
Lord  of  the  manor.  I  am  of  opinion  thefe  general  words  are 
by  no  means  fufficient  to  (hew  a  right  in  the  defendant  agaioft 
the  re£tor. 

The  next  queftion  is  as  to  the  two  modujfes. 

The  firft  objeflion  was,  as  to  the  manner  of  introducing 
them  in  the  caufe,  for  that  in  rcfpeft  to  the  crofs  bill  they  arc 
not  fct  out  with  any  certainty,  and  to  be  furc  they  arc  not, 
and  therefore  the  crofs  bill  muft  be  difmilTed  j  but  a  different 
confideration  arifcs  Upon  the  original  bill,  notwithftanding 
the  particular  m*</«^/  are  not  mentioned  in  the  bill,  nor  par- 
ticularly  pleaded  by  the  anfwerj  yet    as  the  plaintiff's  own 

1  Witncilcl 
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witneflTes  (hew  a  reafonable  ground  for  a  modus^  it  would 
be  going  too  far  to  fay  that  an  account  of  tithes  (hould  be  de- 
creed, where  even  upon  the  plaintiff's  evidence  it  appears  cher« 
is  a  modus. 

I  am  of  opinion  therefore  the  court  is  bound  to  take  notice 
of  the  two  moduffisy  the  ten  Ihillings  for  hay,  and  five  pounds 
for  the  privy  tithes  of  the  demefne  lands. 

As  to  the  firft,  it  is  mentioned  to  be  a  modus  in  decimando  in 
the  receipt  for  it  from  the  parfoo,  but  the  receipt  for  the  five 
pounds  calls  it  a  compofition. 

It  has  been  faid,  that  the  moiuffes  are  too  rank,  and  that  the 
ten  {hillings  for  hay  particularly  are  fo,  becaufe  the  modus  for  the 
tithes  of  corn  is  but  three  and  thirty  (hillings. 

No  argument  at  all  is  to  be  collected  from  thence,  becaufe 
lefs  might  be  in  tillage  at  that  time  than  there  is  n9W« 

The  objcftion  is  ftronger  as  to  the  five  pounds  for  the  privy 
tithes  of  thcdemefnes  ;  undoubtedly  it  is  a  pretty  large  fum,  and 
it  has  been  infifted  the  whole  value  of  the  manor  is  but  fifteen 
pounds,  as  appears  from  an  ancient  furvey  in  Henry  the  Sth's 
time,  where  it  is  called  firma  of  Sbipton^  which  implies  a  rent 
referved* 

But  I  can  no  more  infer  from  thence,  that  this  was  the  value 
of  the  rack-rents  of  the  manor  in  Henry  the  Sth's  time,  than  I 
can  at  prefent  the  real  value  of  a  bilhop*s  manor  from  the  rent 
leferved  in  a  leafeof  it. 

In  a  cafe  that  came  by  appeal    to  the  Houfe  of  Lords   in  xheHotifeof 
Lord  Talbot's  time  relating  to  the  pari(h  of  ChedingfoU  in  the  Lords  rsverfci  a 
county  of  5ftrrry,  the  Lords  reverfcd   a  decree  of  the  court  ^^f  ExchM««  r  f.  r 
Exchequer  for  being  too  hafty  in  rejeding  a  modus  as  too  rank,  being  too  had/ m 
and  faid,  it  was  taking  too  much  upon  them  to  determine  it  »cjeoing  a«wr/«f 
to  be  no  modus  upon  fuch  kind  of  evidence  which  was  not  con-  bliogtoo  much 
clufive  evidence  againft  a  modus^  and  di/e6led  an  ifTue  to  try  it.    for  that  court  to 

deccmine  it  to 
be  no  mUuXf  where  the  evideacc  Mrai  not  concluilve  againft  it,  but  pici'un  ptif  e  oal/« 

Another  objection  was,  that  the  five  pounds  is  no  modus  at 
all,  for  in  the  receipt  from  the  parfon  it  is  mentioned  tu  be  an 
ancient  compofition. 

I  do  not  know  the  abfolute  diftin^tion  between  an  ancient  An  ■•dent  com- 
compufiiion  and  a  modus  ;  there  may  be  a  diiFcrifnce  between  aP*^^*  ""'^  ^v**" 

•  '  '      ^  lum-  ui  with  • 

modks,  unlets  fomciUng  be  (hewn  ihat  breaks  in  upon  iti  invimarimiiufi* 

M  m  4  com- 
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compofttion  that  is  not  beyond  the  memory  of  man  and  a  mtdmt^ 
but  unlefs  fomcthing  be  (hewn  that  breaks  in  upon  the  imme* 
morialnefs  of  it»  it  is  fynonymous  with  the  modui. 

4 reml emp'ifuiQH  There  is  indeed  a  difference  between  a  real  compofttlon  and  a 
\\^  where  an  ftiodtts^  for  a  real  compofition  is  when  an  agi  cement  is  made 
maSTwhh  a  with  a  parfon  or  vicar,  with  the  confent  of  the  patron  and  or- 
parfon  or  vicar,  dinary,  that  fuch  lands  for  the  future  (ball  be  difcharged  from 
^d**ordin!r'^r  ibe  payment  of  tithes  in  fpecie,  by  reafon  of  a  recompence 
confent,  that  made  to  the  parfop  or  vicar  for  them  out  of  other  lands  ;  but 
fuch  lands  fhall  ^  modus  is  nothing  more  than  an  ancient  compodtion  between 
t^oin*^the' pat-  *  '^^*"^  ^^  *  manor  and  the  owners  of  the  land  in  a  pariih  aod 
ment  of  thhcs    rc^lor,  which  gains  ftrength  by  time. 

in  fptcie^  on  ac- 

coiinc  of  a  recompeoce  made  to  the  parfon  or  Ticar  out  of  oth^  landi • 

Where  there  ii  I  aoi  of  opinion  here  IS  a  confiderable  foundation  laid  be- 

f»o  obje.o.on  ia  f,jrc  the  court   for  the  two  modujfesy    the  one  of  ten  (hillings. 

\o  n!c<iujf:t,  not  and  the  other  of  nve  pounds,  and  therefore  the  court  cannot 

tithes  in  kind  decree  an  account   of  tithes  where  there   is   no  obje£lion  ia 

ViVhirthe^me-  po^nt  of  law  agajnft  them,  nor   any  pretence  thcie   has  ever 

inory  of  man,  been  tithcs  in  kind   received  vyithln  the  memory  of  man,  and 

the  court  will  fherefofc  ifTucs  muft  be  dircfled  to  try  thefe  two  fums. 

not  dcviee  an     ^  ^  y 

Mcountoiftithefl. 

The  plaintiff  beine  in  court^  ^nd  decUniog  to  try  the  fn$J9is 
pf  ten  (hiliingrs  for  titr\e  bay  of  thie  ipanor,  and  five  pounds  ior 
privy  tithes  61  the  demefne  land^,  his  Lord(bip  decreed  an  act 
count  of  what  was  due  for  thofe  annual  payments. 

Cafe  195.  Town/end  vcyfus  Loujield^  7^^  24,  1747. 

Lord  Chancellor, 

Whertt^ere  ii  'TT^  HERE  had  been  a  former  caufe  in  which  the  defender 
tto  poacivc  proof  j^  ant  was  plaintiff  and  the  plaintiff  defendant,  and  a  d^r 
offraud,circum- ^j.^.^.  ^^^  ^^  account ;  and   thouoh  this  is  not  a  bill  of  review, 

Itaocea  •>' lurpt-  .     .         .    n  .        ••     r  ^  .  • 

cion  arenotiuf-  yet,  as  It  IS  a  bill  in  aid  of  an  account,  it  is  not  improper. 

^cient  for  the 

HecreVif^f  The  bill  charges  fraud  in  not  aflually  and  bonifide  advancing 
all  thcf  candoin  to  the  plaintiff,  or  other  perfons  for  his  ufe,  the  (urns  defendant 
a  matter  of  tc  |^q^  claims  before  (he  Maftcr,  and  prays  among  other  things 
theplai' liffKIve  the  court  will  dircdl  the  dchnddwi  Lowfie Id  to  be  examined 
f  jurck irg* and  upon  interrogatories,  and  to  be  allowed  no  fum  but  what  he 
/i^  Vex,  (hall  produce  receipts  for,  or  proved  by  witncfles  who  were 
55.  pi.     •        pi-efcnc  at  the  time  they  were  advanced. 

No  a<£lual  fraud  has  been  proved  by  the  piaintifPs  ^itneffcs 
on  thedercndanc,  and  circumflancLS  of  fufpicion  are  not  fuffi- 

cici^t 
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cient  for  this  court  to  ground  a  decree  upon  ;  and  as  to  what  is 
prayed  by  the  bill,  the  court  never  gives  fuch  diredions,  un- 
lefs  grofs  fraud  is  adually  proved  upon  the  defendant,  as  was 
the  cafe  of  Sir  Oliver  AJhcomb  vcrfus  Greenaway. 

The  Houfe  of  Lords  too  reverfed  the  decree  in  Johrffon  vcrfus 
Johnforiy  which  came  originally  before  Lord  Lechmen  in  the 
dutchy  court  for  this  very  rtafon  \  the  bill  in  that  caufe  was 
brought  by  the  rcprcfentativc  of  the  mortgagor  to  redeem  » 
mortgage,  and  the  defendant  by  his  anfwer  infixed  on  pay- 
ment 0/230/.  the  principal  fum  of  the  mortgagf,  and  10  A 
more  indorfed  on  the  mortgage  deed,  as  bona  fide  lent,  and  to 
have  an  allowance  for  money  in  repairs,  and  alfo  other  allow- 
ances. On  the  igtb  of  November  1725,  Lord  Lechmere  decreed  .  . 
that  the  plaintiff  fhould  redeem  on  payment  of  fuch  principal 
money  and  intereft,  as  ihould  be  proved  by  the  defendant  to 
have  been  actually  and  really  lent  and  paid  by  him  to  the 
mortgagor,  for  difcovery  whereof  the  defendant  was  to  be  ex- 
amined upon  interrogatories,  whether  any  and  ivhat  fum  andfums 
were  at  any  time^  and  when,  where ^  and  in  whoje  presence  aSiually 
euid  really  lent  and  paid  by  the  defendant^  or  on  his  account^  to  or  for 
the  account  of  the  mortgagor. 

There  were  proofs  in  the  caufe,  that  the  greatcft  part  of  the 
money  was  paid  by  the  defendant  to  the  mortgagor  at  the  time 
the  mortgagci  deed,  was  executed,  and  that  the  mortgagor  at  the 
time  he  figned  the  deed  declared  he  bad  received  the  whole 
230/.  therefore  the  appellant  infided  the  refpondent  fhould 
have  been  let  into  redemption  o.n  the  ufual  terms,  and  chat  the 
appellant  ovig:ht  not  to  have  been  decreed  to  make  any  other 
proof  of  the  adual  payment  pf  the  confideration  money ;  and 
that  it  was  ftill  harder  upon  the  appellant,  as  the  mortgagor  is 
dead,  and  the  appellant  deprived  of  having  any  difcovery,  by 
the  examinztion  of  him  upon  oath,  of  the  money  advanced, 
and  prayed  the  decree  might  be  rectified  in  this  particular. 

» 

It  came  before  the  I^oufe  of  Lords  on  the  18th  of  March 
1727,  on  an  appeal  of  the  defendant,  and  the  decree  below 
wa&  reverfed  becaufe  the  mortgagor  was  dead,  and  the  appel- 
lant had  loft  the  benefit  of  his  examination,  and  b^caule  na 
a^ual fraud  had  been  proved  on  him. 

Here  one  Haughton  is  dead,  to  whom  the  defendant  paid 
(ums  for  and  on  account  of  the  plaintiff  Mr.  Totvnfndy  anJ 
therefore  tHe  defendant  cannot  have  the  benefit  of  his  examinar 
tion,  nor  is  there  in  this  cafe  any  pofitive  proof  of  fraud  ; 
therefore  1  (hall  decree  only  that  the  plaint;fi*  be  at  liberty  to 
(\ifcharge  and  falfify. 

£dwqrd^ 
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Cafe  196.  Edwards  verfus  Lewts^  July  27, 1747. 

In  ^'^^  «»^®Jj^    T^/tVID  Edwards  by  his  will  gave  his  real  eftatc  to  bis  wife 
kLT»od  «cler  -^-^  for  life,  remainder  to  the  plaintiflF,  and  aftef  devifing  the 
liailicai  bodiei.  if  perfonal  eftate  in  the  firft  place,  for  payment  of  his  debts,  he 
thtltfltein^tht^  bequeathed  the  refidue  to  his  wife,  who,  on  his  death,  entered 
fight  of  him  who  Upon  a  leafehold  efiate  under  Queen's  college,  and  then  inter- 
mit tb«  owtr  of  marries  with^  the  defendant,  who,  after  her  death,  takes  out 
SkelSbj^w    adminiftratioo  di  hauls  n$H  to  the  firft  tcftator,  but  finding  the 
mU  the  aquity  to  Outgoings  of  the  leafehold  exceeded  the  profits,  and  being  of 
vhkh  the  origi-  no  ^rvice  but  to  the  plaintiff,  his  freehold  lands  being  inter- 
"l^l^     "^      mixed  with  the  leafehold,  negleSed  to  apply  for  the  renewal, 
but  tacitly  confented  the  plaintiflF  fbould  renew,  who  accord- 
ingly gets  a  new  leafe  from  the  college,  the  old  one  being  fuf* 
ftred  to  run  out. 

The  queftion  here  is,  fuppofing  the  reft  of  the  peribnal 
eftate  fhould  fall  (hort  to  pay  the  teftator's  debts,  whether  the 
plaintiff  will  be  liable  to  pay  thofe  debts  by  virtue  of  his  be- 
ing in  poffeflion  of  thefe  leafehold  premiffes. 

Lord  Chancellor, 

I  am  inclined  to  be  of  opinion,  that  if  the  perfonal  eftate  of 
the  teftator  falls  (hort,  the  leafehold  eftate  in  the  hands  of  the 
plaintiff  is  fubjedi  to  pay  the  creditors  the  refidue  of  their 
debts,  or,  otherwife,  by  this  negledt  of  the  adminiftrator,  or 
by  collufion  between  him  and  the  plaintiff,  the  creditors  might 
be  defeated  of  their juft  debts;  but  as  it  is  probable  in  taking 
the  account  of  the  teflator's  perfonal  eftate,  there  may  be  fuf- 
ficient  to  pay  the  teftator*s  debts,  without  having  recourfe  to 
the  leafehold,  I  (hall  not  give  an  abfolute  opinion,  but  only 
obferve  in  general,  that  in  cafe  of  leafes  from  colleges  and 
ccclefiaftical  bodies,  there  is  nothing  the  court  has  more  ad- 
hered to,  than  if  the  tenant,  who  in  a  conftant  courfe  of 
]etting  is  intitled  to  a  college  leafe,  or  any  perfon  claiming 
from  that  tenant,  apply,  either  before  it  expires,  to  renew, 
or  after  it  is  adually  expired,  and  furrenders  the  old  leafe  for 
that  purpofe ;  yet,  whether  the  new  leafe  is  granted  to  the 
fame  perfon,  or  any  other,  if  the  leilee  in  the  new  takes  in  the 
right  of  him  who  was  the  owner  of  the  old  leafe,  he  oiuft 
take  fubjedl  to  all  the  equity  to  which  the  original  leiTee  was 
liable. 

Lord  Chancellor  "  ordered  an  account  to  be  taken  of  the  tef- 

**  tator's  perfonal  eftate,  and   rcferved  the  confideration  how 

*^  far   the  renewed  leafe  of  the   lands  held  of  Queen's  col« 

/*  lege  in  Cambridgi^  is  liable  to  be  applied  towards  fatisfac- 

••  tion 
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'<  tion  of  the  teftator's  debts  and  legacies,  till  afcer  it  ihall  be 
*^  feen  whether  the  funds  before  mentioned  are  fufficient  to  pay 
^*  his  debts  and  legacies. 

Drakiford  vcrfus  Wtlk$  andtthnsy  July  a8,  1747.  Cafe  107. 

MRS.  Drahfordy  an  intimate  friend  of  the  plaintiff,  had  If  a  legttve  pro. 
made  a  will,  and  thereby  devifed  a  bond  of  ?6o/.  and  «'fe«.»^«"* 
upwards  to  the  piaintitt  ;  the  tcltaUix  was  afterwards  induced  deration  of  a 
to  make  a  new  will,  and  gave  this  bond  to  Mrs.  Ann  IVilksj  d^^pofiwon  » 
and  made  her  executrix,  but  obliged  her  to  promife  that  flie  fljr^ujdj^'aa 
would,  afcer  her  own  death,  give  it  to  the  plaintiff.  infaToarofa 

9  third  perfon,  (tm 

The  teftatrix died,  arid  Jnn  WiUs  proved  her  will, and  about  tlo^ht'le!^ 
two  months  after  the  dcaih  of  the  teftatrix,  made  a  deed  cfmaii  ^crtcxn* 
gift  of  the  bond  to  the  plaiirtifF,  to  take  place  after  her  death, 
and  frequently  declared,  that  (he  would  not  cheat  the  plaintiff, 
and  that  (he  did  it  in  regard  to  the  promife  (he  made  the 
teftatrix. 

Upon  the  death  of  Mrs.  Afin  ff^iUi^  the  bond  came  into  the 
hands  of  the  obligor,  who  was  her  brother,  and  reprefenutive^ 
and  upon  his  refufing  to  pay  it,  the  plaintiff  brought  her  bill, 
to  compel  the  payment  of  the  bond,  and  offered  to  read  evi« 
dence  to  eftabli(h  the  fadi,  but  it  was.iniifted  by  the  defend* 
ant's  counftl  this  was  to  give  parol  proof  to  overturn  a  writ- 
ten will,  and  that  the  bond,  by  the  will  of  Mrs.  Drakeford^ 
had  been  given  abfolutely  to  Ann  Wilki^  who  was  made  execu- 
trix alfo,  and  chat  it  was  within  the  mifchief  the  ftatute  of 
frauds  and  perjuries  intended  to  prevent. 

The  court  over-ruled  the  objedion  ;  and  the  fa£t,  with  ail 
its  circumftances,  was  very  fully  proved. 

Load  Chakcelloh, 

The  firft  queftion  is,  whether  there  is  any  foundation  to  re- 
lieve the  plaintiff  on  the  truft  and  confidence  fet  up  by  the  bill. 
. 

The  fecond  queftion  is,  whether  the  court  will  affifi  in  the 
cafe  of  a  voluntary  deed, 

I  will  confider  the  laft  queftion  firft,  in  order  to  remove  it 
out  of  the  way. 

The  defendant's  counfel  have  made  two  objections. 

Tirft,  Suppofing  it  ftood  abftra£led  from  weaknefs  and  in^ 
fanity  in  Ann  JVilki^  it  is  a  mere  voluntary  deed,  and  the  court 
will  not  affift  the  plaintiff  10  carry  it  into  execution. 

This 
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A  perfon  miy  ii  This  IS  of  no  weight,  bccaufe  agiinft  any  perfon  who  ftandi 
difJLiiTut'bJ  hthrc  the  court  merely  as  the  rcprefcntativc  of  Mrs.  ff7/*/,  it 
dted  to  take  is  a  good  difpofition,  for  a  perfon  may  as  well  mak«  a  dilpofi- 
P>««  «^'"*>«f  tion  by  deed  to  take  place  after  her  death,  as  by  will :  thif 
^  fttdia^dttd'  co^^rt  have  in  fcveral  inftances  decreed  fuch  a  deed  to  he  good, 
hw  been  decreed  as  againft  perfons  ftandingonly  in  reprefentation,  to  thedonor, 
Swifi^ancet  ^*  ^^^g  vojuntcers  alfo,  but  would  not  be  good  againft  cre- 
st apinft  perfont  ditors, 

Hinding  in  re* 

prefeoucion  to        T|,c  fecond  objcaion  was,  Infanity  in  Mrs.  Ann  IVilks. 

the  donor,  others  ^  '  / 

wife  at  againft 

crtditort.  No  evidence  has  been  laid  before  me  of  adual  impofition, 

circumvention,  or  fraud,  and  the  deed  of  gift  appears  to  bean 
zSt  confiftent  with  every  other  adl  {he  has  done.  * 

It  was  infifted,  the  preparing  the  draft  of  the  deed  to  give  it 
in  the  life-time  of  Mrs.  ^/Vix,  inftead  of  after  her  death,  isia 
evidence  of  impofition. 

But  it  appears  clearly  to  be  the  miftake  and  ignorance  of  the 
drawer,  for  it  was  altered  immediately,  and  fubmitted  to,  but 
though  there  (hould  be  no  fraud  ;  yet  if  Mrs.  Ann  H/tUs  was 
incapable  of  making  any  difpofition  at  all,  it  is  void. 

If  it  had  refted  here,  and  this  had  been  the  whole  of  the 
cafe,  I  (hould  have  fent  it  to  be  tried  on  the  infanity,  not- 
withftanding  flie  does  not  appear  on  the  evidence  to  be  infane 
without  lucid  intervals;  but  I  will  not  fend  it  to  trial,  bccaufe 
the  firft  point  is  with  the  plaintiff,  which  puts  an  end  to  the 
fecond  queftion. 

It  has  been  truly  faid  by  Mr.  IVilhrabam^  it  is  dangerous  to 
fet  up  parol  trufts  of  perfonal  eftate,  as  well  as  real  eftate  fince 
the  fiatute ;  and  that  the  court  will  not  fuffer  parol  declara- 
tions to  be  fct  up  in  oppofition  to  the  will.     ^ 

But  if  there  is  a  declaration  and  undertaking  by  a  legatee 
to  do  an  aA,  in  conHderation  of  the  teftator's  devifmg  to  that 
legatee,  I  know  no  cafe  where  the  court  has  not  decreed  it, 
whether  fuch  an  undertaking  was  before  the  will  has  beeu 
fxiade,  or  after. 

The  cafe  of  Thynn  vcrfus  Thynriy  in  i  Vern.  196.  and  fonts 
vcrfus  NMJi  Pa/ch.  1718.  Eg.  Caf,  Ahr^  405.  and  Kin/man 
vcrfus  Kin/man^  5  J^.  Ann^  mentioned  in  Jones  and  Nabb^^ 
depended  upon  the  undertaking  and  promife  of  the  perfon  who 
was  to  receive  benei^t  by  the  wilU 

This  is  not  fetting  up  any  thing  in  oppofition  to  the  will, 
but  taking  care  that  what  has  been  undertaken  fhall  have 
its  effcA  :  4  will  being  an\buUtory,   if  the  teftatrix   has    a 

converfation 
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converfatibn  with  a  legatee,  and  the  legatee  promifes  that,  iti 
confideration  of  the  teftator's  difpofitioa  in  favour  of  her,  (he 
will  do  an  a£l  in  favour  of  a  third  perfon,  and  the  teftatrix 
lets  the  will  ftand,  it  is  very  proper  the  perfon  who  under- 
took to  do  the  ^&  (hould  perform,  becaufe,  I  muft  uke  it,  if 
Mrs.  Jfm  Wtlks  had  not  fo  promifed,  the  teftatrix  would  have 
altered  her  will. 

Therefore  \  am  of  opinion,  that  fuch  an  undertaking  hy 
an  executor,  or  refiduary  legatee,  either  before  or  after  the 
will  is  made^  ought  to  have  its  zS^Gt. 

The  next  queftion  is»  Whether  this  has  been  fuffidentif 
proved  ? 

I  think  it  has  very  clearly ;  for  even,  fome  time  after  the 
will  had  been  made,  Mrs.  Ann  TVilks  declared,  (he  would  not 
defraud  the  plaintiflF,  and  there  is  a  full  evidence  likewife  of 
the  undertaking,  by  which  (he  bound  her  own  confcience. 

• 

An  account  muft  be  taken  of  the  principal  and  intereft 
due  on  the  bond,  and  with  cofts,  becaufe  the  defendant  is  the 
debtor  on  the  bond  ;  there  is  no  occaflon  for  a  circuity  to 
decree  the  bond  to  be  delivered  up,  in  order  to  have  a  iuit  at 
law  for  it,  becaufe,  as  the  defendant  IVilks  is  the  debtor,  I 
can  decree  a  payment  of  the  debt  i  and  his  Lordihip  did  de- 
cree accordingly. 

Caverley  verfus  Dudley  and  Bifc9^  July  29,  1747.  ^^^^  '98« 

T  A  D  Y  Cathrin,  H^ard  by  her  will  dated  the  7th  of  ^,c.  p«  .u 
1  _j  July^  1727^  gave  all  the  reft  and  refidue  of  her  eftate,  cftate  in  tmft  to 
real  and  perfonal,  lo  Mr.  JBj/?^,  in  truft  to  pay  the  produce  p»y«h«  p«^"f« 
thereof  to  the  defendant  Lady  Dudley  for  life,  for  her  feparatc  Jj^j/Jfor^/, 
ufe,  exclufive  of  her  huft^and  ;  and  after  her  daughter's  death,  for  her  repirate 
gave  fuch  refidue  to  the  child  or  children  of  her  daughter,  and  ufe,  and  after  het 
made  the  defendant  Bsfco  executor.  cWidren?  and 

appointed  B»  exe* 
cutor.  Lady  Dudley  Wanting  money,  took  op  no  /.  ^f  B  and  granted  him  an  annuity  of  lo/.  during 
her  life,  and  diieded  B,  to  pay  hinifelf  cot  of  the  piodvce  of  the  rtfi<iue  of  L,  C,  i/.*i  eftate,  by  quar- 
terly paymcnu.  Laif  Dudley  might  contraff  f  rnife  monty  iy  Imm,  hut  not'hy  annuity,  as  it  is  to»  iarge  mt 
4imtiei^ti§up  and  tbertfirejhe  was  'alhr»ed  t9  redeem  the  annuity  frtm  the  heginuing,  tbtugh  made  irre» 
deemahle* 

The  defendant  Lady  Dudley  has  received  yearly  300  /.  or 
thereabouts,  from  the  defendant  JS/yrj,  in  part  of  the  produce 
of  the  refidue  of  the  teftattix^s  eftate,  but,  wanting  money, 
applied  to  the  plaintiff,  and  offered  to  fell  him  an  annuity 
during  her  life,  at  fix  years  purchafe,  the  plaintiff  confenttd 
to  it,  and  agreed  to  purchafe  an  annuity  of  20  /.  during  the 
defendant's  life,  for  120  A  and  by  deed  of  appointment,  dated 

the 
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the  !;toth  of  Dtcmber^  '743>  i"  confideration  of  120/.  paid  by 
the  plaintifF  to  Lady  JDif^/^,  (he  granted  an  annuity  of  ao/. 
to  the  plaintiiF  during  the  defendant's  life,  and  direded  Bif€§ 
to  pay  the  fame  out  of  the  produce  of  the  refidue  of  the  eftate 
of  Lady  Howard^  by  quarterly  payments* 

The  defendant  Btfco^  the  truftee,  refufes  to  pay  the  arreart 
of  the  annuity  in  this  manner,  infifting  that  the  produce  of 
Lady  Catbirim  HowartP^  eftate  is  by  Wiil  to  be  paid  into  tti« 
bands  of  Lady  DudUf^  and  00  other  perfon. 

The  bill  was  brought  in  1745,  for  an  account  of  the  tefta« 
tor*s  perfonal  eftate,  and  to  be  paid  the  arrears  of  the  annuity 
and  growing  intereft,  and  that  the  future  payments  may  hie 
fecured,  and  the  defendant  Bifn  be  reftrained  from  paying  any 
further  fums  of  money  to  hitj  DudUy. 

XiORO  ChancblloRi 

I  am  of  opinion  it  was  not  the  intention  of  the  teftatrix 
that  Lady  Dudlij  fliould  anticipate  the  produce  of  her  eftate 
by  raifine  money  upon  it,  and  words  fliould  hare  been  thrown 
in  to  reffratn  her  from  doing  it,  but  as  there  are  no  fucb 
words  in  the  will,  (he  might  contraA  for  raifing  a  fum  of 
money  by  way  of  loan,  but  not  by  way  of  annuity  for  her 
own  life,  as  it  is  too  large  an  anticipation  ;  and  therefore  di« 
reeled  an  account  to  be  taken  of  Lady  Cathirim  HowanTt 
eftate,  and  out  of  the  produce,  gave  the  defendant  Lady 
DudUy  leave  to  redeem  the  annuity  from  the  b^inning,  tho' 
made  irredeemable  ;  and  that,  from  the  time  of  nling  the  bill, 
the  annuity  (hould  ceafe  \  and  that  the  payments  already  made 
of  the  annuity  (hould  be  applied  in  payment  of  the  intcreft, 
in  the  iirft  place,  and  afterwards  in  finking  the  principal ; 
and  the  refidue  of  the  principal  his  Lordftiip  dire^ed  to  be 
paid  out  of  the  produce  of  the  tefiatrix's  eftate. 

a 
Cafe  199.  Bakfr  verfus  Hariy  July  31,  1747. 


The  'court 

the  movi  ibkom 


,^  f^  rvy  H  E  caufe  was  heard  before  Lord  Chancellor  in  Mtty^ 
ine  moiv  ^kam  X  '74^>  ^^^  jflues  were  then  dire&ed  :  it  came  on  now 
deterroiMtion,in  upon  the  equity  referved,  and  upon  an  application  for  a  new 

lome  ctAtf  dire^      •   i 

•  fecond  trul,     "'**• 

vrithout  fetting 

•fide  the  firft  ytx^fSt,  for  otbemife  the  dtfendant  would  lofe  tbf  bcne^c  f  f  urging  the  firA  rerdi^  in  hit 

fAfOttr,  ye%.  tS.  fl.  iS. 


Lord 
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Lord  Chancellor, 

Upon  the  fecond  ifluc  before  Lord  Chief  Juftice  Wills^  the 
jury  found  that  WilUam  Baker^  the  father  of  the  plaintiff,  was 
not  the  heir  of  admiral  Hofiir ;  but  it  has  been  certified  to 
me  by  the  Chief  Juftice,  that  the  finding  of  the  jury  depend- 
ed upon  the  verdi£l  given  on  the  firft  iflue. 

The  application  now  is,  not  tQ  fet  afide  the  verdi^,  but 
for  another  trial. 

Where  it  is  a  matter  of  inheritance,  the  court,  without  feN 
ting  afide  the  firft  verdi£^,  for  the  more  folemn  determination, 
in  fome  cafes  dire<^  a  fecond  trial,  and  if  the  court  dxttSt 
fuch  trial  without  fetting  afide  the  former  verdidl,  then  the 
firft  may  be  given  in  evidence,  and  will  have  its  weight  with 
the  jury,  and  therefore  it  is  a  very  material  difference  to  the 
parties,  becaufe  if  I  was  to  dired  a  trial,  on  my  fetting  afide 
the  firft  verdi£^,  the  defendant  would  lofe  the  benefit  of  urg- 
ing the  i!rft  verdifi  in  his  favour  at  another  trial. 

In  many  cafes,  where  it  is  a  matter  of  inheritance,  and  not 
aAually  conclufive,  the  court  have  not  direded  a  new  trial, 
but  where  the  inheritance  will  be  abfolutely  bound,  the  court 
has  granted  a  new  trial. 

In  the  prefent  cafe,  it  is  infifted,  the  inheritance  will  be 
bound,^  and  faid,  in  anfwer  to  that,  the  plaintiff  may  try  it 
over  again  in  ejefiment,  if  fo,  where  is  the  prejudice  to  the 
defendant,  if  the  court  ihould  dired  it  to  be  tried  again  ;  for 
the  leaving  it  to  the  plaintiff  to  bring  an  ejedment,  will  not 
quiet  the  queftion,  becaufe  the  defendant  will  be  intitied  to 
bring  a  bill  here  for  a  perpetual  injundion. 

In  the  cafe  of  Auhitlij  verfus  Vimni^  Lord  Chancellor  King 
granted  an  injunction,  and  at  the  hearing  of  the  caufe  made 
it  perpetual ;  the  court  confidering  the  fee-farm  rents  devifed 
by  the  will  of  Mr.  Vernon^  the  chancery  counfel,  as  part  of 
the  truft  eftate,  he  decreed  accordingly,  and  it  was  upon  this 
ground  the  court  granted  a  perpetual  injundion,  becaufe 
trufts  are  the  proper  jurifdidion  of  this  court,  and  it  would* 
be  tripping  up  the  heels  of  their  jurifdidion,  if  the  parties 
were  iuffered  to  proceed  at  law,  and  by  that  means  overturn, 
the  decree  of  this  court. 

In  the  cafe  upon  Sir  Thomas  Colby*s  will,  the  court  had  de- 
creed a  partition  of  the  lands,  i^c.  fo  that  bringing  an  eje6l'. 

ment 
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ment  there  was  equally  in  the  confequence  defeating  the  de-^ 
cree  of  this  court. 

If  the  plaintiff  fhould  bring  an  ejedment,  and  (hould  fuc« 
ceed  in  it,  though  a  diredion  has  been  given  here  for  a  re- 
ceiver, and  to  account  and  pay  the  profits,  he  might  alfo 
bring  an  zGtion  for  thofe  very  mefne  profits,  isf€. 

Here  it  was  a  queftion  of  legitimacy,  but  then  it  was  a 
legitimacy  fct  up  after  the  death  of  the  father,  and  no  pre* 
tence  of  cohabition,  and  all  the  fa£ts  fpeaking  contrary  to 
cohabition,  and  to  a  marriage,  for  fhe  fuffered  herfelf  to  be 
airefted  in  the  name  of  Pritcbard^  lay  in  gaol  for  fome  time, 
and  was  cleared  at  laft  by  the  infolvent  debtors  a&;  this 
circumfiance,  though  not  concluflve,  yet  is  material  againil 
the  marriage  $  the  daughter  likewife  was  placed  out  by  the 
parifh  of  St.  GiUsj  as  a  baftard  child,  and  after  being  ufed  by  s 
father  in  this  manner^  it  is  very  extraordinary  if  (he  had  real!/ 
been  legitimate,  that  (he  did  not  compel  the  father  to  main* . 
tain  her. 

This  queftion  of  legitimacy  is  Very  different  from  that, 
where  there  had  been  a  cohabitation,  as  was  the  cafe  of  Siapk^ 
ton  verfus  StapUtotij  and  no  doubt  at  all  in  that  cafe  but  there 
had  been  a  marriage  ;  the  only  queftion  was,  as  to  the  time. 
Whether  they  were  married  before  the  birth  of  the  eldeft  fon  i 

The  verdi£l  obtained  in  a  former  trial  before  Lord  Chief 
Juftice  Bynsi  was  given  in  evidence  upon  this  trial  before 
•Lord  Chief  Juftice  ^//r,  who  certifies  it  had  confiderable, 
weight  with  the  jury,  and  if  there  is  any  thing  that  impeaches 
the  evidence,  on  which  the  firft  verdict  was  given,  it  will  be 
very  material,  for  the  verdi<3  before  Lord  Chief  Juftice  Ejns 
turned  on  a  clergyman's  evidence,  one  Phillips^  who  fwore 
he  chriftened  the  child  as  the  child  of  Admiral  HoJUr  and  his 
wife,  but  on  his  death-bed  confeflcd,  in  great  agonies,  that 
he  w&s  fuborned  to  give  this  evidence,  on  the  defendant's 
mother  giving  him  a  bond  of  lOO  A  to  fwcar  this  fa£t. 

Where  a  •Usrdi^  is  given  in  evidence,  it  h  ncceftai-y  for  the 
perfon  who  gives  it  in  evidence  to  (hew  on  what  title  it  was 
obtained  ;  and  on  the  other  fide,  they  $tt  at  liberty  to  ttxtvit 
on  what  kind  of  proof  it  was  given. 

m'^eTuife"  ^^^  defendant  Mrs.  Hart  Was,  at  the  titne  of  the  trial, 
!mii  pr"5kem  bcforc  Lord  Chief  Juftice  Eyns,  an  infant,  but  if  it  is  (hewn 
heproiecutionof  that  the  mother  a6led  as  guardian  for  her,  and  was  guilty  of  ill 

I  fuit,  to  obtain  o         / 

vcTdi£kp  tbou|h  it  wu  not  the  tift  of  the  Lnftnt  hsrfelf,  jrct  that  male  pra£tice  m»j  be  |ivea  ia  c«i- 

leocff* 

pradice 
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prafllce  in  the  profecution  of  the  fuity  to  obtain  the  verdid, 
though  it  was  not  the  ad  of  the  infant  herfelf,  that  male  prac- 
tice may  be  given  in  evidence,  or  otherwife  fuch  verdlA  may 
ftand  unalterable,  and  not  liable  to  be  impeached^  and.man- 
Itind  would  be  in  a  very  bad  fituation. 

But  this  was  not  the  cafe,  for  the  defendant  Hart  was  mar« 
ried  at  the  time,  and  her  hufband,  as  feifed  in  her  right,  pro* 
fecuted  the  fuit,  and  was  a  co-obligor  in  the  bond  to  Phillips^ 
as  a  reward  to  him  for  fwearing  in. the caufe 

If  the  circumftance  of  Pbillifis* 8  perjury  had  appeared  to  the 
court  of  Common  Pleas,  it  muft  have  had  great  weight,  the 
defendant's  hufband  being  feifed  in  her  right  when  that  ejec- 
ment  was  brought,  and  being  guilty  of  male  practice,  this 
might  certainly  have  been  given  in  evidence. 

This  takes  off  the  force  of  the  objedion,  that  there  are  two 
concurrent  verdifis  for  the  defendant. 

Another  objeAion  ^raifed  for  the  plaintiff  was,  that  they 
were  not  permitted  to  give  in  evidence  the  depofition  of  one 

If  there  was  a  difference  in  the  fpeliing  of  fyootmtVs  name, 
that  takes  away  the  prefumption  of  the  identity  of  the  perfon  at 
the  former  trial,  and  the  court  were  right  in  refufing  it,  unlefs 
the  party  producing  it  would  (hew  him  to  be  the  fame  perfon, 
but  Woolnotb*%  is  to  loofe  an  evidence,  that  I  ihould  not  be  in- 
clinable to  grant  a  new  trial  on  fuch  an  ingredient  only. 

Another  objeftion  taken  by  the  defendant  was,  that  there  has 
been  a  confiderable  delay  in  the  caufe,  and  that  nine  or  tea 
witneiTes  examined  at  the  former  trial  in  Kint^  are  fince  dead, 
that  gave  material  evidence  for  the  defendant  Harfs  mother, 
who  called  herfelf  the  wife  of  Admiral  Hofiir. 

As  to  that,  the  plaintiff  brought  a  new  ejedment  foon  after, 
and  had  judgment  by  default,  and  the  defendants,  by  coUu* 
fion,  prevailed  on  the  tenants  to  attorn* 

As  to  the  death  of  witneffes,  they  are  mortal,  and  no  perfon 
can  keep  them  alive,  but  this  circumftance  had  weight  with 
the  jury  in  the  laft  trial,  and  they  confidered  the  evidence  then 
given  for  the  defendant  with  the  greater  benignity  and  indul« 
gence,  and  to  be  fure  is  a  material  ingredient  for  a  court  and 
jury  to  take  into  their  confideration  where  there  is  a  great 
length  of  time  between  the  two  trials. 

Vol.  III.  Nn  The  ^ 
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ThemtrrUge  it  extremely  improbable,  the  licence  vat  taken 
cut  by  the  woman,  the  intended  huiband  in  it  called  Framtis 
H^JUr^  mariner,  at  the  fame  time  he  was  a  captain  of  a  firik 
rate  man  of  war  ;  it  is  faid,  in  excufe,  he  had  a  mind  to  con* 
ceal  his  marriage,  but  it  is  much  more  likely  (he  had  it  filled  op 
in  this  manner  to  conceal  it  from  the  whole  world,  in  order  to 
fet  up  a  marriage  after  his  death,  and  at  this  rate  any  maa 
might  be  married  to  a  common  woman. 

In  the  ecclefiaftica)  court  the  defendant's  mother  was  deter* 
mined  not  to  be  the  wife  of  Admiral  Hofiir^  upon  a  conteft 
there,  relating  to  the  right  of  adminiftration  to  bis  perfonal 
eftate,  and  yet,  upon  a  trial  at  law  relating  to  the  reai  eftate, 
was  found  to  be  bis  wife.  ^ 

la  ike  fcde^iftt'  It  IS  Very  much  to  be  lamented  that  there  fhould  be  fuck 
•Ait^ftatefttm^jg-g^ul  determinations  in  twp  concurrent  jurifdidions  $  but 
to^  <Mi>^iiw*- though  h  is  a  great  abfiirdity,  there  is  no  way  to  make  them 
9u  and  that  fea-  uniform ;  I  know  but  one  cafe  where  this  variation  of  judgment 
fXt^JddlL  ^^'  happened,  and  that  was  the  cafe  of  Maxwill  and  Lord  J/#m- 
gaut  \  after,  iogui ;  there  a  teftatof  was  determined  to  be  cmp^i  $ninii$^  upon  a 
vrardf ,  aa  a  trial  fait  in  the  ecclcfiaftical  coOTt,  and  tluit  fentence  was  affiroied  in 
*^  ^^  t"  fre^  '^^  ^^"''^  ^'  delegates ;  afterwards,  on  a  trial  at  law  in  relation 
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•fate,  be  wn  to  the  real  eftate  devifed  by  the  will,  the  teftator  was  found  mn 
fooius  warflaM^)  ^Mt^fi,  and  then  an  application  was  made  to  the  Houfe  of  Lords 
tKe^Hou^fe^  of  by  petition,  to  reYer&  the  fentence  in  the  coiart  of  delegates, 
LorHt  ta  reverfe  in  order  to  make  the  determinations  uniform,  but  the  Houfe  oif 
the  fcnten<e,bot  j^^^^^  difmiffcd  the  petition,  becaufe  the  fentence  of  the  dele* 

the  petition  was  •      «      •  r  a  •    •  •       ^ 

difirifled,  betauie  gates  IS  dccftuvc,  and  no  appeal  lies  from  it« 

that  fentence  wat 

deciliTc,   afid  no  appeal  lies  firom  it. 

Atrial  at  bar  I  am  of  opinioH,  on  the  plaintiff^s  paying  the  colls  to  the 
SIJ^oVk.V.  ^^fcn^antj  that  he  fhould  be  at  liberty  to  lay  all  thefe  cir- 
Beocb»onthc  cuoiftances  before  a  jury;  but  the  «}ueiHon  will  be,  how  it 
partr*8  who  fhould  be  tried?  I  will  direft  a  trial  at  bar  in  the  court  of 
C^lnfenJIn^'  King's  Bcnch,  provided  the  party  praying  a  trial  at  bar  will 
thatifheprrvaU'Confcnt,  that.  If  he  prevails,  he  will  be  contented  with  nifiprim 

!oitMtlJa  wfih*  ^^**»  *"^  ^"  ^^^^^  terms,  I  am  of  opinion,  this  matter  fliould 
mififriui  cofts,    ]^  ^^ i^d  agaii)  ^  and  Lord  IlardwUie  gave  Jire&ions  accord* 

•r  otherwife  it   ingly. 
would  not  bare 
Veen  graa  ed. 
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ill  the  TiiM  of  Lord  Chancellot  HarowIckk^ 


«^ 


Head  verfus  Hedd^  May  20,  1^47.  Cafe  aoo. 

TH  E  bill  was  brotlght  for  the  arrears  and  growing  pay-.  The  depofitioa 
meats  of  an  annaity  of  four  hundred  pounds  a  year  from  ^^  *^^^^  * 
the  defendant  Sir  Pranm  HeaJ^  pur(uant  to  an  agreement  bcr;^^^^,** 
tween  the  plaintiff  and  the  defendant  for  that  purpofe^  and  to  the  huftand  it 
(pftablifh  The  agreement  for  a  feparate  maintenance.  ^'^^^  ^  ^^^<  . 

Mr,  Attorney  General,  for  tfie  plaintiff,  cited  the  cafe  of  Ojr-< 
wnden  verfus  Oxtnitn^  2  Ftrn.  493.  and  SisUng  vcrfus  Crawley^ 
id.  386,  and  Angler  verfus  Angkr^  fr§c.  in  Chan.  496.  Gilbi 
Eq.  Rep.  152. 

The  defendant's  counfel  objected  to  the  reading  the  depofi- 
tion  of  Jane  GeaetVy  the  wife  of  ^^a  Gemw^  as  her  hufband  it, 
the  frpchein  amj^  and  liable  to  cofts* 

Lord  Chancellor  allowed  the  objefiion. 

The  eounfel  for  the  plaintiff  read  next  Sir  Pranch  tteattt 
letter  to  Sir  ff^ilfiam  B§jci^  Lady  Head^%  father,  being  an  agree- 
ment to  pay  Lady  Head  four  hundred  pounds  a  yetfi  dated  Jln^ 
gujl  25 >  1740,  which  was  as  follows  \ 

.   Dear  Sir  fVilUam^ 

«^  I  (hall  always  ^itb  pleafure  remember  my  dear  ^imtte*% 
*^  many  good  qualities,  and  be  far  fh>m  imputing  her  ikiisfor-^ 
^^  tunes  as  faults,  but  as  it  will  be  much  eafier  forme  not  to  be 
**  a  conftant  witnefs  to  what  we  can  neither  of  us  help,  /  am 
'^  billing  to  fend  her  100 1,  emd  n$  merti  between  tbie  and  Chrift- 
mas  next,  and  te  c^niinne  her  fucb  Quarterly  payments^  tbhen  si 
Jball  bejlfuit  my  eenvenienee^  fe  ieng  as  we /hall  tontinue  feparate^ 
**  with  this  one  provifo,  that  if  you  ihould  think  at  at  any 
^^  time  my  pretty  Gabrieile  (bould  want  Any  kind  of  inftrufiions^ 
^^  (he  may  be  Cent  to  me,  who  Will  always  receive  and  inibud 
her  as  my  child,  according  to  my  parental  duty }  and  have 
nothing  further  to  add  but  my  prayers  that  we  may  all  ea« 
<<  joy  quiet  here>  and  cverlafting  quiet  hereafter,  and  am  '  ' 

Dear  Sir  tTtlHam, 

Your  moft  dutiful  fon,  (itc* 

framii  Head* 
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The  plaintifF  by  her  bill  feeks  to  eftablifh  this  as  an  agreed 
ment  for  a  fcparate  maintenance,  and  to  fecure  the  payment  of 
four  hundred  pounds  a  year  for  her  life. 

Mr.  Solicitor  General  of  the  fame  fide  :  Bv  a  fubfequent 
letter,  dated  the  22d  of  Septembir  1741,  to  Lady  Head^  Sir 
Francis  fays,  *'  upon  fending  a  receipt  you  may  havej#arr  md« 
*^  ney  on  demand/' 

What  is  jour  money  ?  Why,  the  money  he  had  agreed  to 
pay  her. 

The  pretence  of  her  being  difordered  in  her  fenfes,  is  at 
long  ago  as  1739,  and  fubfequent  to  that,  for  four  years,  here" 
is,  by  feveral  letters,   an  acknowledgment  the  agreement  wis 
iubfifting,  and  payments  in  purfuance  of  it,  and  the  defend- 
ant nirer  ofFered  to  take  her  home  till  the  bill  filed. 

There  is  evidence  too  of  Sir  Francises  endeavour  to  convejr 
her  to  a  mad-houfe,  without  giving  her  the  leaft  notice ;  and 
on  her  application  a  writ  of  fupplUavit  ifTued ;  and  though,  by 
his  anfwer  now,  he  oflFers  to  take  her  home,  he  fays,  at  the 
fame  time,  he  (hall  ihut  her  up,  confidering  her  as  mad  ;  tliis  it 
the  very  thing  which  the  court  attempted  to  obviate  by  ihifuf* 
flicavit ;  and  notwithftanding  Sir  Francis  moved  that  it  might 
be  difcbarged,  yet  your  Lordihip  refufed  it. 

To  (hew  that  a  woman,  after  a  feparation,  Ss  not  obliged  to 
go  home  to  her  hufband  when  he  fliall  think  proper  to  take 
her  back  again,  unlefs  there  is  a  profped  of  living  happily^ 
and  in  harmony  together^  he  ftated  the  cafe  of  SUiUni  verfus 
Crawliy^  in  2  Vcrn.  386. 

Mr*  Brown  for  the  defendant. 

Sir  Francis  Head  mzrvicd  in  1726 ;  Lady  Head's  fortune  was 
4000  /.  down,  and  4000  /•  more  on  the  death  of  the  furvivor  of 
Sir  H^tUiam  and  Lady  Boya. 

Angiir  verfus  Angler^  is  a  cafe  with  very  different  circum- 
ftances,  for  there  was  a  clear  agreement  for  a  feparation,  and 
the  behaviour  between  the  hufband  and  wife  both  equally  bad. 

He  cited  the  cafe  of  IVhorwood  verfus  IVborwood^  in  i  CA.  Caf 
250.  where,  after  a  decree  for  a  fcparate  maintenance,  the 
court,  on  a  bill  of  revivor  brought,  would  not  continue  it,  as 
the  hufband  offered  to  take  her  back  ;  but  in  the  cafe  of  Sir 
G^rgi  Oxindtn^  cited  for  the  plaintiff",  it  does  not  appear  the 
hufband  offered  to  take  her  back  agaio. 

In 


in  the  Time  of  Lord  Chancellor  Hardwicjcs.  5^ 

In  sdl, cafes ^Cfted,  or  that  can  be  cited,  where  an  agreement 
for  a  feparalte  maintenance  has  been  decrred,  a  clear  agreement 
has  been  manifcftcd  to  the  court,  but  in  the  prefent  cafe  it  i»  ' 
very  far  from  being  fo,  for  in  the  letter  to  Sir  ff^/liam  Boycei 
Sir  Francis  does  not  fay  fo  long  as  we  (haH  livi  feparate,  but 
iontinui  feparate  only. 

Lord  CbanciUor  (lopped  Mr.  Clarki^  who  was  counfel  for  the 
defendant,  from  going  on  to  fliew  that  this  was  not  originally 
intended  as  an  agreement  to  continue  during  their  joint  lives, 
bec'aufe  he  did  not  fee  it  at  all  in  that  light ;  but  the  material 
queftion  will  be^  whether  the  occafion  for  this  feparation 
ceafes  or  not  i 

Mr.  Chrh  cited  Osiaw  Cbmc,  Rip.  222.  a  bill  was  brought 
by  a  hufbahd  to  kt  afide  a  decree  of  feparation  obtained  dur* 
ing  the  interregnum  ;  Lord  Chancellor  Clar^ttdon  referred  rt  to 
the  twelve  judges  to  certify  their  opinion,  whether  the  ad  of 
parliament  had  confirmed  the  judicial  proceedings  before  the 
rcftoration,  and  they  were  of  opinion  it  had. 

This  cafe  of  Whorwood  ytrtus  If^ortvoed c^mc  on  again  be- 
fore Lord  Keeper  Bridgemanj  and  is  mentioned  by  Sir  Liomt 
yenkins  in  his  life  and  letters,  p.  723.  the  court  did  ro:  indeed 
reverfe  the  decree,  but  then  they  let  it  lie  dormant,  and  if 
the  wife  did  not  return  to  the  hufband,  left  it  open  to  pro- 
ceed againft  her'  in  the  ecclefiaftical  court,  for  a  reftitution  of 
conjugal  rights*    ' 

Lord  Hardwicke^  to  give  the  friends  of  each  fide  an  oppor- 
tunity of  interfering  in  order  to  bring  about  a  reconciliation^ 
adjourned  the  caufe  from  time  to  time  till  the  3d  of  Juhf  1747, 
and  then  gave  his  opinion. 

Two  queftions  arife  upon  this  cafe  ;  firft,  whether  here  was 
any  fuch  agreement  between  the  parties  for  a  perpetual  fepara-  . 
lion  and  maintenance,  as  this  court  will  eftablifli  ? 

Secondly,  Whether,  in  cafe  there  was  no  fuch  agreement. 
Sir  Francis  has,  by  his  behaviour  to  Lady  Hoad^  ^iven  reafon 
for  the  court  to  decree  her  a  feparate  maintenance  i 

Now,  as  to  the  firft  of,  thefe  two  queftions,  here  was  no 
agreement  for  the  parties  to  live  feparate,  and  for  Sir  Fran^ 
cis^s  making  this  aJIowance  for  alimony,  but  merely  during 
an  occafional  abfence,  and  for  his  lady's  fupport  whilft  that 
lafted. 

It  is  therefare  to  be  confidered,  whether  any  thing  has  hap- 
penedfince  the  making  of  this  agreement  to  put  an  end  to  it, 
and  to  induce  the  court  to  decree  the  maintenance  for  the  fu- 

N  n  3  turc  j 
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lure ;  and  what  eSeSt  this  confideration  will  Have  upon  tlie 
general  relief  prayed  by  the  bill,  bv  which  liberty  is  required 
for  Lady  Htad  to  live  feparate,  and  that  the  court  would  de- 
cree her  hufhand  to  pay  her  maintenance,  and  Hkewife  what 
cffeA  this  will  have  upon  the  arrears  already  due. 

Keinfttnce  %(%  As  to  the  liberty  prayed^  it  is  not  in  the  power  of  the 
dfcree  for  efti  court  to  decree  it ;  and  I  do  not  find  that  this  court  ever  made 
*>*^'°8  *  P^P*  a  decree  for  eftabliQxing  a  perpetual  feparation  betwixt  huf- 
Utwixt  huiband  band  and  wife,  or  to  compel  a  hufband  to  pay  a  feparate  main« 
and  wife,  and  to  tenance  to  his  wife,  unleis  upon  an  agreement  between  lYktOk^ 

;^S:li'5mu  ««d  "««  "P°«  »'»'«  unwiUipgly. 

snatnten^nce, 

Slracr««Vn^     The  agreement  betwixt  &\r  Franth  and  Lady  i/W  was  only 
for  lUat  purpofe^  for  the  pay ment  of  a  maintenance  during  an  occafional  ab* 

fence  ;  now,  confider  what  has  been  done  to  put  %n  end  to  tbit 

agreement* 

Lord  Hardwicke  then  ftated  the  evidence  of  Lady  Hisd^%  dif**. 
order,  and  Sir  Fraruit^%  intention  of  carrying  her  by  force  td 
a  mad-houfe,  and  then  went  on  as  follows  ;  I  cannot  fay  that 
Sir  Francis's  behaviour  upon  thisoccafion  was  proper,  hefhouM' 
have  firft  gone  and  fatisfied  himfelf  of  my  Lady's  condition  be<« 
fore  he  had  made  fuch  an  attempt  \  but  yet,  upon  the  circum- 
ftances  of  her  condud,  I  will  not  fay  that  this  was  fuch  an 
ad  of  cruelty  as  would  forfeit  the  right  and  Authority  of  an 
hufband,  or  would  be  a  fufHcient  ground  for  the  fpiriiual  court 
to  decree  alimony^  and  a  feparation  upon.  .^ 

Tht  obtalnini  t  The  point  of  thi  fupplUavit  granted  to  Lady  Hoi  is  carried 
jnffUcavit  does  ^oo  far  :  the  having  obtained  a  JuppUcavit  is  no  reafon  that  a^ 
We'i"doJeiient  Wife  fljould  elope  from  a  hu(h.ind,  for  it  is  a  fccurity  taken  fo| 
from  her  huf    the  wife,  upon  a  fuppofuion  that  they  are  to  live  together. 

and,  for  it  is  a 

forhi!;^on'*fu^.  He  then  ftated  the  cafe  of  Whorev^ood  verfus  monuH*^ 
£tion  thef  are  t«  I  Ch.  Cof.  2^0*  and  the  Opinions  of  the  Lord  Keeper  and 
;.vc  toiether.  Lq^j  SJ)aftfiury  \  and  obferved,  upon  Lord  &haftfiurj\  fend- 
ing the  parties  to  their  remedy  in  the  ecplefiaftical  court,  that 
it  muft  have  been  grounded  upon  this,  that  ^s  the  CQurt  of 
chancery  had  fucceeded  to  the  juri(di<5tion  of  the  fpiritu^ 
court  in  qiatters  of  alipiony,  (j^^.  during  the  re  bell  ion  ^  a  de- 
cree then  made  by  the  court  of  chancery  in  purfua^nce  of  this 
jurifdidion  was  to  be  taken  as  a  fentence  of  the  fpiritual  court|^ 
iifter  their  jurifdiaiom  W49  refto/ed^  an4  to  he  referred  thithei^ 
for  its  examination. 

Then  his  Lorddip  read  the  paffage  from  Sir  LiMm  Jenklm\ 
letters,  from  the  words  ^bift  nn  ii(btr  cruiltiis  fi  calltd^  to  the 
words  tbi  d4fri$  in  quiflisn^ 


in  the  Time  of  Lord  Chaaceltor  Hakdwxcks;  fn 

His  Lordihip  Chen  repeated  theretfoas  given  in  the  book  for 
the  opinion  in  that  caie^  and  applied  them  to  the  prefent,  by 
faying  in  this  cafe  nothing  appeared  tp  fhfw  the  huiband  had 
rendered  himfelf  incapable  of  demanding  the  return  of  his  wife^ 
and  that  as  the  wife  appeared  unrcafonably  aver(b  from  retui-n-* 
ing,  he  could  not  make  a  decree  for  the  continnance  of  the 
mlimony« 

■ 

As  to  the  arrears  of  the  feparate  maintenance,  he  decreed 
them  to  be  paid^becaufe,  be  fatd,  fome  things  which  had  hap- 
pened on  Sir  Franas*s  part,  were  an  excufe  for  mj  Lady's 
not  returning  to  him  till  this  judUisI  otkr  of  receiving  her  had. 
been  made  by  the  anfwer  of  the  hiiftaad  i  as  for  inftance.  Sir 
Francises  Uttir^  bis  attempt  t9  carry  her  to  a  madhMtJi^  ks^c.  and 
that  thefe  were  very  good  pretences  for  not  putting  nerfelf  under 
his  power,  efpectally  where  the  court  had  thought  there  Were 
grounds  for  granting  her  %  fufpUeaimt. 

His  Lordfhip  decreed  the  arrears  to  be  paid  to  Lady  Hiad^, 
but  that  Sir  Francis  having  offered  to  receive  her  again,,  he 
fliould  receive  and  treat  her  a^  his  wife  if  (he  would  return;  but 
in  cafe  (he  did  not  return  in  a  month,  the  maintenance  ibould 
ceafe  for  the  future ;  and  on  the  other^  hand  if  (he  returned 
home,  and  the  defendant  refufed  to  receive,  maintain,  and  treat 
her  as  his  wife,  the  feparate  maintenance  (houid  then  coflatinue. 


TJii  Attorney  General  stx{\x%  Lloyd  and  others^  J^b  Z^^  '747«    Cafe  201. 

THIS  came  before  Lord  Chancellor  on  an  appeal   from  the 
Rolls,  upon  a  queftion  arifing  from  the  will  and  codicil 
of  Mr.  MillingtoH. 

James  Millington^  by  his  will  dated  the  8th  of  February  1734,  j.M.htwSi 
gives  particular  lands  and  his  perfonal  eftate  to  be  laid  out  in  <iaudF«{r»jf78» 
lands  to  charitable  ufcs ;  then  by  a  codicil,  dated  the  12th  of^^J^^^^^^^ 
July  1736,  recites  his  will,  and  that  he  had  devifed  his  lands  «nd  kU  perfonal 
to  fuch  ufes,  "  but  that  there  had  been  an  aft  of  parliament,  in-  JjJ/J^^^^'' 
^^  titled  The  mortmain  aSt^  and  being  in  doubt  whether  the  de-  'LZ/Wi^  »/«f^ 
''  vife  made  by  him  to  fuch  charitable  ufes  would  be  good  or  anc  deciam  by 
"  not,and  being  ftill  defirous,  as  far  as  in  him  lies,  to  confirm  ^^'^j^^-^"^^^ 
**  bis  faid  will,  neverthelefs  if  by  the  ad  of  parliament^  or  moitntiaaacht 

eflatcs  cannot 
fkU  t«  tkoic  vica,  be  givfi  tbem  to  M.  S,  and  kia  hein.  By  a  fccond  codicil  of  the  lytb  of  Manh 
>73^'7«  redtiag  he  Jiad  bcon  advifed  the  dcvife  of  hia  laoda  waa  void,  j^vet  hit  perforal  to  the  fame 
chafitabie  ofesy  and  hia  real  eftate  to  the  defendant  M-  B,  The  mortmain  aA  pafled  In  1736,  and 
the  teftaror  dird  the  Sth  of  Fthtnvy  1737*  On  s  uftjtattdft  the  9finhn  of  the  iwrt  tfKin^t  Biwcb,  th§ 
Jtuig  it  tertifUd  it  was  ttiir  •fini^it  tbefi  tftata  %9ttt  well  drtfiftd  kj  the Jkaod  eadial  It  MiUitigt§m  Buckley , 
Vrs.  3  a,  pi.  20. 

N  n  4  «*  by 


jj'^  CASES  Argued  and  Determtited 

<<  by  any  conftrodion  of  law  thereupon,  the  eftaCe  is  not  well 
^*  devifed)  and  cannot  go  to  tbofe  ufes ;  then  and  in  fuch  cafe 
**  I  give  thofe  land»  to  A^UingUn  Buckhigb  and  his  heirs.^ 

The  fecond  codicil  dated  the  17th  of  MarA  1736-79  recit- 
ing as  afbrefAid,  **  that  beiag  advifed  the  devife  of  his  lands 
**  would  be  void,  and  it  being  my  intention  the  charity  ihould  be 
*'  continued,  and  being  advifed  my  perfonal  eftate  can  be  given, 
U  I  do  therefore  by  this  codrcil  give  my-  perfonad  efhite  to  the 
<*  charitable  ufes  before  -mentioned,  and  I  do  hereby  give  my 
«<  real  eftate  to  the  defendant." 

90  * 

The  mortmain  ad  pafled  in  1736,  and  teftator  died  the  8th 
cf  Fibruary  1737. 

•  The  Maflir  0/tbiIUIlsi  on  the  loth  of  Diombir  1744,  decreed 
the  will  and  codicils  to  be  well  proved,  and  that  they  fliould  be 
eftajbliihed  and  the  trufis  thereof  ought  to  be  performed; 
the  defendant  Alillingtpn  Bfidtby^  who  had  attained  his  age  of 
ai,  apprehending  himielf  aggrieved  by  this  decree,  for  that 
there  was  not  any  declaration  therein,  that  the  eftates  in  SirH* 
i9H  nniSbrnu/bury^  on  his  arriving  at  21,  would  belong  to  him, 
he  therefore  appealed  to  Lord  Chancellor. 

The  Attorney  General  for  the  charity  cited  OtiydMs  verfus 
Tyersy  2  Fim.  741,  and  the  fame  cafe  in  Pnc.  in  Chan.  459. 
called  there  Onyons  verfus  Tryers^  and  Salk.  592.  and  Sir  Robert 
Clifton  verfus  Lady  Lombs^  on  the  conftrudion  of  Sir  TUmou 
Lombe's  will,  before  Lord  Chancellor  Hardwickg. 

Mr.ff^lbrabam  of  the  fame  fide  cited  JJhbumljam  verfus  Kiri^ 
hall  J  where  it  vras  certified  by  the  opinion  of  all  the  Judges  to 
Lord  Hardxvicki  on  the  4th  of  December  1739,  that  a  devife  of 
lands  under  a  will  to  charitable  ufes  made  betore  the  ftatute  of 
mortmain,  notwithfianding  the  teftator  furvived  the  fUtute  of 
mortmain,  palTes  the  lands. 

Mr.  Solicitor  general  for  the  defendant  cited  CoggerJhetU  ver- 
fus Ccggerjball  before  the  council,  in  the  prefence  of  two  chief 
jufiices,  the  ground  of  the  determination  there  was  a  total  in- 
complete will,  and  was  therefore  fet  afide. 

« 

Lord  Hardwicke  (lopped  the  Attorney  General  when  he  was 
going  to  reply  for  the  charity,  and  faid,  that  hq  was  very  doubt- 
ful about  the  conftrudion  of  this  will,  and  that  he  would  tell 
them  why,  though  he  did  not  intend,  nox;  could  he  give  any 
abfolute  opinion. 

This 
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This  is  a  cafe  which  is  extremely  diiFerent  from  all  the  ca(et 
cited,  a  cafe  in  which  the  revocation  of  the  former,  or  the 
validity  of  the  new  difpofition,  does  not  at  all  turn  upon  col- 
lateral 2L&S  or  circ.umftances,  but  merely  upon  the  words  of 
the  firft  and  fecond  codicils^,  and  the  whole  arifes  upon  the 
conftruAion  of  the  inftruments  themfelves :  in  that  refpefi:  it 
differs  from  the  cafe  of  Onyen  verfus  Tyrer,  for  that  turned  en- 
tirely upon  the  collateral  a<£ls  made  ufe  of  by  the  teftatbr  to*- 
wards  the  execution  of  the  fecond,  and  the  cancellation  of  the 
£rft  will ;  and  there  Lord  Cowper  was  doubtful  of  the  advan- 
tage that  could  be  taken  of  thofe  circumftances  at  law,. and  be 
concludes,  as  it  is  mentioned  In.t^irnony  that  in  cafi  it  hadhan 
tf  good  canctlling  of  the  will  at  '/tUt;, '  //  ought  to  bi  rtliivid  againft^ 
end  the  willfet  up  again  in  equity  under  the  head  of  accident.  But 
how  he  would  "have  •  come  at  it  there,  if  the 'Taw  had  faid,' 
that  the  iirft  will  was  revoked,  I.  cannot  fee,  or  how  a  court 
of  equity  can  fet  up  a  wilf  againft  the  heir  which 'W^s  revoked 
at  law;  this  is  the  principal  cafe  of  all  that  has  beea  cited. 

The  reafons,  that  make  me  doubt  of  the  conftrudion  con* 
tended  for  on  the  part  of  the  charity,  are  tbefe : '        ' 

Firft,  If  the  teftator  had  intended  what  the  relators  contend 
for,  that  the  codicil  (hould  be  a,  revocation  of  the  firft  devife,' 
and  a  new  devife  only  in  cafe  his  will  (hould  be  determined  t6 
be  void  ;  he  might  as  well  h^e'Itft'  it  upon  the'  nrft  codicil^ 
tinlefs  only  in  refpe<St  of  changing  the  difpofition  of  the  per- 
fonal  eftate,  for  there  was  occafibn  of  alteration  as  to  th^  per* 
fonal  eftate,  but  not  as  to  the  real. 

Secondly,  It  is  a  very  nice  thing  to  fay,  thaf  becaufe  the 
reafon  a  man  gives  for  his  devife  is  falfe,  therefore  his  devifd 
ihall  fail,  and  how  far  that  will  extend  I  caniiot  fay  :  but  here 
he  has  put  the  devife  upon  the  h&,  irfetf,  for  the  words  of  the 
fecond  codicil  are,  that  being  advifed  the  divife  of  hit  lands  would 
be  voidy  t^c.  {vide  the  words  before).  That  he  was  fo  advifed 
was  a  fad  in  his  own  knowledge,  and  he  has  grounded  his 
devife  upon  this  advice,  and  not  upon  the  reality  of  the  law, 
though  that  (hould  come  out  in  the  event  one  way  or  another, 
upon  that  he  makes  his  determination,  which  he  might  do  to 
quiet  a  doubtful  queftion,  I  will  not  have  this  litigated  after 
my  death,  but  1  will  fettle  it  myfelf  upon  fome  certain  foun- 
dation. 

Thirdly,  And  this  is  the  principal  reafon  I  doubt  whether 
this  different  difpofition  is  put  fingly  upon  the  point  of  law, 
the  words  of  the  laft  codicil  are  very  material.  It  being  my  in^ 
tention  the  charity  Jbould  be  eontinuedy  and  being  advifed  my  perfoned 
ijiate  can  be  given^  I  do  therefore  by  this  codicil  give  my  perfinest 
iftate  to  the  charitable  ufes  befereemntioned ;  and  I  do  hereby  givt 
my  real  eftate  to  the  defendant  MiUingten  s  who  can  tell  what  the 

teftator 
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teftator  meant  by  thefe  words  ?  he  might  be  advifed  that  bis 
perfonal  eftate  might  be  fo  much  increafed  as  to  be  fufficient  to 
fupport  the  charity,  (for  the  codicil  was  made  a  confiderable 
time  after  the  will),  if  he  took  the  whole  into  his  coniideration, 
the  point  of  law  upon  the  ilatute,  that  the  devife  of  the  real 
eftate  would  be  void,  that  he  might  make  a  good  difpofition  of 
his  perfonal  eftate  to  the  ufesof  the  charity,  and  that  theper« 
fonal  eftate  would  be  fufficient  for  that  purpofe ;  all  thefe  rea« 
fons  might  be  the  ground  of  bis  difpoiition. 

Thefe  things  make  me  doubt  greatly  of  the  conftruAion  of 
this  will,  and  it  is  a  new  point :  I  think  therefore  it  flioaM 
undergo  a  folemn  determination :  it  is  a  legal  queftion,  an^ 
upon  a  l^gal  devife,  and  I  will  make  a  cafe,  and  fend  it  to 
the  Judges  to  have  their  determination  upon  it. 

His  Lordfliip  accordingly  ordered  a  cafe  to  be  made  on  the 
teftator's  will  and  codicils^  and  the  ad  of  parliament  to  pre- 
vent the  difpofition  of  lands,  whereby  the  fame  became  un* 
alienable,  for  the  opinion  of  the  Judges  of  the  court  of  King's 
Bench ;  and  the  queftion  was  to  be,  whether  the  teftator'i 
real  eftate  in  Stntion  and  Sbriwfiurj  were  well  devifed  by  the 
iecond  codicil  dated  the  17th  of  Marcby  Z736,  to  the  defend- 
ant Afillif^ton  Buciliy  for  lifie,  with  remaincfers  over  to  his  firft 
and  other  fons  in  tail  male,  the  faid  AtUUngtom  BuckUj  having 
obtained  his  age  of  21,  and  the  Judges  of  the  court  of  King's 
Bench  were  to  be  attended  with  the  cafe,  and  referved  all  fur<« 
ther  diredions  till  after  the  Judges  fliould  have  made  their  cer ^ 
tificate* 

The  Judges  of  the  court  of  King's  Bench  having  been  at« 
tended  with  the  cafe,  they  by  that  certificate  dated  January  24^ 
I748>  certified  that  upon  hearing  counfel  on  both  fides  on  th« 
queftion  ftated,  and  on  coofideration  of  the  cafe,  they  were 
of  opinion,  that  the  teftator's  real  eftate  in  Stntion  and  Sknwf^ 
bury  were  well  devifed  by  the  codicil  dated  the  17th  of  Marcby 
1736)  (o  Millingt9n  BucUty  for  life,  with  remainder  over,  as 
limited  in  the  codicil. 

Lord  Chief  Juflice  Let. 
Mr.  Jufticc  Upright. 
Mr.  Juftice  Dinnifin^ 
Mr.  Jufticc  F$flir. 

On  the  5thof  Af^f)P,  1749)  Lord  Hardwuh  in  confequence 
of  the  certificate  declared,  that  MUlington  Buckley^  having  at-^ 
tained  his  age  of  21  years,  is  intitled  to  the  tcftator's  real  eftate 
in  Stnttw  and  Shnwjbury  for  his  life^  with  remainder  to  his 
firft  and  every  other  fon  in  tail  male  fucceilively,  and  referred 
it  to  a  Maftcr  to  take  an  account  of  the  rents  of  all  the  pre* 
miffes  in  StnttiM  and  ibnwfiury  accrued  fince  the  10th  of 

StptimbiT^ 
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Beptemherj  1747*  when  Mtllingtm  Buckley  attained  ai,  and  what 
ihall  be  coming  upon  the  balance  of  the  account,  to  be  paid 
by  the  truftees  to  Millington  Buckley. 

/Vrwtfr J  vcrfua  Duffitld^  Augujl  i,  1747,  Cafe  202» 

Lord  Chancellor, 

WHERE  A.  has  feveral  demands  agitnft  B.  and  B.  pays 
money  generally  to  j/.  he  may  apply  it  to  the  payment 
of  fuch  debt  as  he  thinks  proper,  for  the  rule  i%fohendum  ad 
mtdum  recipientit. 

The  defendant  brought  an  tAion  agaioft  the  plaintifF  upon  'T^*  T»l«mtiflri» 
the  whole  penalty  of  a  charter-party,  where  part  of  the  money  j^ri^hTin fo'iM 
was  due  only,  and  had  judgment  on  the  whole  penalty,  the  on  tl^e  whole 
defendant  at  law  comes  into  equity  to  be  relieved  upon  payin£  P^^y*  xhtmi^ 
the  principal  and  mtereft.  jj^^, 

but  on  offering 
to  piy  principal,  iatereft  and  coftf,  the  defendant  it  law  nuQr  bt  rdbvtd  in  this  coortf  ■ 

The  plaintiff  at  law  is  right  in  fuing  upon  the  whole  penalty,  l^ «  oUifet  will 
though  only  part  of  the  debt  remained  due  :  and  fo  it  is  in  the  JI^^)" ]J^^^ J^' 
cafe  of  a  coma\on  bond  \  an  obligee,  though  only  part  is  un-  oonUre  than  it 
paid,  may  bring  an  adion  on  the  whole  penalty :  but  then  the'^^^T^^u^*  ^ 
obligor  is  as  ri^ht  in  bringing  a  bill  to  be  relieved  on  paying  J'^'lj^Jji;,^** 
the  principal,  intereft  and  cofts;  and  if  the  obligee  will  put  mied  to  them  at 
in  a  bad  anfwer,  and  infift  on  more  than  is  really  due,  be  (hall  ^^* 
]ofe  his  co(ls  here,  though  intitled  to  bif  cofls  at  law« 

L9rd Cbancelhr  <*  ordered  the  Mailer  to  compute  intereft  on 

••  546/.  \os,  7^.  the  balance  due  to  the  defendant  from  the 

^^  end  of  three  iponths  after  the  landing  of  the  (hip's  cargo, 

^*  at  5^#r  cent,  and  that  180A  paid  by  the  plaintiff  to  the  de- 

*'  fendant  under  an  order  of  the  X2th  of  February  174^,  be 

f'  applied  towards  keeping  down  the  intereft,  and  afterwards 

*'  towards  (inking  the  principal  of  the  balance ;  and  on  thq 

^^  plaintiff's  paying  the  defendant  the  r^due  of  what  (ball  b« 

*^  found  due  to  him  for  fuch  principal  and  interefl  with  the 

**  cofts,  that  both  fides  do  deliver  up  the  charter-party,  and 

^'  the  defendant  acknowledge  fatisfadion  on  record  of  the 

f  ^  judgment  obtained  by  him  at  the  plaintifTii  expense,  and  in 

^'  default  of  payment  by  the  plaintiff  at  the  time  appointed  by 

H  tl^e  Matter,  the  biU  to  be  dirmiiTed  with  cofts. 


P^tnih 
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Cafe  203.  Pinvis  verfas  Corhit^  Augujl  6,  1747. 

Lord  Chancbllou, 

bu  created  a  par-  HTIHE  eftate  made  fubjeA  to  a  500  years  term  by  tbe  wHl 
ticular  truft  out  j^  of  Corhit  Kinajlon^  for  the  payment  of  debts,  muft  firft 
todf  for"hcpay-  ^^  ^PpHed  before  the  creditors  can  come  upon  the  eftate  dc» 
Bient  of  debts,  fcendcd  on  his  heir  at  law  ;  for  if  a  teftator  has  created  a  par- 
"^^«*>3^^<|^^'»«  ticular  truft  out  of  particular  lands,  and  fubjeft  to;  that  .truft 
oTer,thederifeei^^^^f^d  It  over,  thc  devifees  can  take  no  benefit  but  of- the  te- 
can  take  no  be-  mainder,  after  the  whole  burden  is  difcharged  upon  it ;  and  as 
"^^^"iL'^'*?'*  ^^  that,  the  heir  at  law  ftands  in  a  better  place  than  the  dcri- 

wbolc  burden  »•/•,'  ^ 

dUchaised  upon    *ces  do, 

\u 

AArtidefceDdod  The  next  queftton  is  between  the  devifees  of  the  real  eftate 
Sliftb^wM**"^  which  paffes  by  the  codicil,  and  the  heir  atlaw  of  the  teftator ; 
tothepaymeAt  Undoubtedly,  according  to  the  determination  of  Gaktn  vtxivL% 
ofdcbubefoit  j^^j,^^^^  jujig  jj^  I743»  ^^^  affcts  defcendible  on  the  heir  at 
JK"4  wWdT  law  n>uft  be  applied  to  the  payment  of  debts  before  the  lands 
an  fpedfidaliy    Can  Ix?  charged,  which  are  fpecif\cally  devifed. 

Thc  rule  of  the  Another  defendant  in  this  caufe  and  mortgagee,  Jmye  Kput* 
c0ortat  to  a  fi^^  ^^^  like  Wife  a  bond  creditor  to  Corbet  Kynaftoit ;  her  coun- 
islikewife  a  f^l  mfiftcd  (he  had  a  right  tauck  it  to'  the  mortgage  as  againft 
bond  creditor,  ii»  the  heir,  becaufe  aflets  being  defcended  he  cannot  redeem  one 
thathe  may  tack  ^j^j^Q^^       Jq     ofF  thc  Other,  for  the  court  will  not  make  a 

It  to  the  mort-  *      ®   . 

gage  as  againft  Circuity  by  putting  her  to  the  neceflity  of  fuing  oh  the  bond  ; 
cbe  heir,  becaufe  and  they  infiftcd  further  that  the  rule  was  the  fame  with,  regaid 
'^nded^b?cln.  ^^  *  dcvlfee,  and  that  the  court  will  not  oblige  a  mortgagee, 
not  redeem  one  who  is  like  Wife  a  Creditor  by  bond,  to  fue  him.  under  the 
without  payiag   ftatutc  agaioft  fraudulent  dcvifcs. 

•ft  the  othei.  ^ 

L^ri  Chancellor  agreed  this  was  the  rule  of  the  court  as  to  a 
mortgagee,  wh6  is  likewife  a  bond  creditor  againgft  the  heir; 
but  did  not  remember«it  was  ever  determined  in  favour  of  fuch 
mortgagee  where  there  are  intervening  incumbrancers  of  a  fu* 
perior  nature  between  his  mortgage  and  the  bond,  and  there* 
fore  would  not  direct  that  Mrs.  KynaJiotCs  bond  (hould  be  uck'd 
to  her  mortgage. 


Pyncent 
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Pynant  vcrfus  Pynemty  Augujl  6^  1747.  Cafe  2p4« 


VBO/m 


THE  dcpofitions  of  a  witnefs  in  this  caufc  were  referred  ^^J[*^  . 
for  impertinence,  the  Mafter  repdrted  them  to  be  imper-  pertineooe^  tli* 
tinent,  and  the  witnefs  has  taken  exceptions.  Mtflei  reponea 

them  iroperti* 
tinent  \  on  eiceptiont  taken  to  hit  report,  ordered  to  ftand  over  till  thebe^og^  t^  Coan  bting^ovHi* 
hi^  whether  depofitiont  could  be  referred  for  impertinence  only., 

Lord  Chancellor  ordered  it  to  ftand  over  till  the  hearing  of 
the  caufe,  being  doubtful  whether  a  depofition  could  be  re- 
ferred for  impertinence  only,  for  in  the  cafe  of  Cocks  verfus 
If^ortbingtofij  December  14,  174I9  and  the  other  cafes  therein 
mentioned,  the  reference  was  for  licandal  as  wetl^  impertia> 
nence. 


Neve  verftts  fKf^on  and  his  wife^  Auguft  7,  1747.     In  the  paper  Cafe  205, 

of  pleas  and  dimurrers. 

A  Bill  had  been  biought  by  a  fingle  creditor  in  behalf  of 
himfelf  and  other  creditors,  againft  the  executor  oilVlU 
Ham  Northmorcy  and  the  devifee  of  his  real  eftate  :  the  prefent 
plaintiff  came  in  under  the  decree  in  that  caufe  before  the 
Mafter«  and  proved  his  debt ;  and  now  brings  his  bill  in  the 
name  of  himfelf  and  other  creditors  of  JViOiam  Nertbmore  againft 
bis  devifee  and  executor,  and  makes  his  heir  at  law  a  party^ 
who  was  not  fo  to  the  other  fuit* 

The  devifee  and  executor  plead  the  former  fuit  is  ftill  4^- 
pending. 

Lord  Chancellor, 

A  man  who  comes  in  before  a  Mafter  under  a  decree,  is  juafi  whoem  comet 
a  party  to  that  fuit,  the  prefenC  plaintiff  does  not  by  his  bill  ^n  i>«f<w«  «  .. 
make  any  cafe  to  (hew  it  was  abfolutely  nectffary  that  the  heir  SSl^V jJ^* 
at  law  Ihould  be  brought  before  the  court,  and  therefore  al-  party  to)  t|ut 
lowed  the  plea.  •  /""*  •^  *^*»« 

biinsi  a  tfm.  , 
bm,  apbtp  thattbtlbfnMrfiilt  biUU^epeadtH  viU  b*aUow4^ 
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Cafe  206. 


BUhifllvctCus  Gpugb^  Augujl  7, 1747. 


Wben  fhnd  it  /i  Bill  WIS  brought  for  a  difcovery  of  the  defendant's  titte^ 
^^^  *^„ot  -tJL  charging  fraud  in  the  defendant,  and  praying  lo  be  let 
^leaa  0^  ftatnte  into  pofleffi^n  of  the  eftatc. 

of  limitationt  to 

^aueovenr  of       The  defendant  pleaded  the  ftatutc  of  limitations  both  to  thi 

Bit  titic»  but        ..y.  •       f  ^ 

kBttfttafwa  to   difcovery  and  relief. 

tkilirwid. 

Lord  Chanceliori 

t  am  of  opinion  the  defendant  cannot  plead  the  ftatute  of  !f« 
ftiitations  to  the  difcovery,  but  muft  anfwer  to  the  fraud  \  and 
that,  as  the  defendant  has  pleaded  it,  it  is  in  the  nature  of  x 
demurrer,  for  the  defendant  not  averring  aAy  fad  to  which  the 
plaintiff  might  reply,  but  refting  it  on  fa^  of  the  plaintiff^s 
own  (hewing,  if  I  was  to  allow  the  plea,  the  plaintiff  could 
not  take  exceptions  to  the  anfwer,  and  therefore  over-ruled 
the  plea. 


pafe  ao7i 


Von  fsonot 
move  tu  difmiri 
a  bill  after  pub- 
licatNM  N  fi% 
and  it  b  no 
haidftiptothe 
icfetadaiit,  for  if 
the  bill  IS  dif- 
tniiTed  ac  the 
hearing,  he  will 
luve  hu  full 
Coai. 


l^klp  terfus  Warntr^  Augujl  10,  1747.     Loft  pah 

A  Motion  was  made  to  difmifs  a  bill  for  want  of  proffectt* 
t\,  tion  I  the  caufe  has  proceeded  fo  far,  as  that  a  commif^ 
uon  has  been  taken  out,  but  nothing  has  been  done  upon  it^ 
but  publication  has  paft,  and  iflue  being  joined,  the  queftion 
in  difpute  before  his  Honour  Was,  whether  it  muft  not  be  fet 
down  ad  nquijitionem  defendentis ;  or  whether^  according  to  the 
rule  of  the  court,  the  defendant  may  not  move  to  difmifs  for 
want  of  profecution  \  his  Honour  had  fome  doubt,  and  di<* 
leded  it  to  be  moved  before  Lord  Chancellor. 

Lord  Chancellor, 

1  know  of  no  rule,  that  the  defendant  may  move  to  difmift  a 
bill  after  publication  is  completely  paft  \  the  modern  pradice 
has  been  after  zfuhpctna  to  rejoin,  and  even  after  a  commiffion 
for  examination  of  witneffes,  if  nothing  has  been  done  under  tt^ 
to  difmifs  the  bill,  but  the  defendant  here  is  under  no  hardftiipi 
becaufe,  when  it  ^omes  to  a  hearing,  this  caufe  will  not  bd 
coniidered  as  on  bill  and  anfwer  only,  and  therefore  the  de^ 
fcndant  mav  have  his  full  cofts  if  the  bill  fliould  be  difmiiTed 
at  the  hearing :  Lord  HardwUkg  denied  the  motion* 


■» 

* 
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Expsrti  Jibnfin^  Augujl  ii|  1747.  Cafe  %ot% 

MR.  Thmpf9ni  a  dcvifor,  being  a  truftcc,  dcvifcd  all  his  ^him^^t'/uftTt 
eftate  to  his  fon^  an  infant  in  tail,  with  remainders  ^Atil^M^  mtyg 

over*  vndcr  mi  order 

of  this  court, 

A  petition  was  preferred,  that  the  infant  on  whom  the  truft  commoa 
is  defcended  may  be  ordered  to  convey  by  recovery,  purfuant  ^^* 
to  the  ftatute  of  7  Ann.  ^.  19* 

Liri  Cbancitt9rj  at  firft,  thought  there  muft  be  an  applica- 
tion for  a  privy  feal  for  this  purpofe,  but  the  a£l  being  gene- 
ral, that  the  infant /k?//  cwvty  lands  as  the  €9uri  by  wiirjhall  di" 
Tiif :  his  Lordihip  in  this  cafe  made  an  order,  that  the  infant 
Ibould  convey  by  a  amm^n  ncoviry. 


A 


Mackinfii  verfus  Rthinfin  Augujl  1 1,  1 747.  Cafe  209* 

Petition  was  prefented  on  behalf  of  a  mortgagor,  that  the  A  mtttgaiet 

mortgagee  of  a  naked  advowfon  may  accept  of  his  no-  ""*^  •««ept  of 
fninee,  and  prefent  him  upon  an  avoidance,  the  i]bcumbent  bojuSq^^^ 
being  dead*  avoMtnceofui 

•dtowloD)  for# 

'Mr.  Clarie^  of  counfel  for  the  mortgagee,  infifted,  as  there  is  ing  abUlof 
m  large  arrear  of  intereft,  he  ought  to  prefent,  if  any  advantage  foreclofure,  ht 
accrues  from  it,  and  cited  the  cafe  of  Gardiner  verfus  Griffith^  ^ff^^f^^ 
2  JVms.  404.  there  the  plaintiff's  father  being  poflefled  of  a  advowfoiu 
99  years  term  of  the  advowfon  of  Eckington^  made  a  mortgage 
thereof  to  the  defendant,  and  in  the  mortgage  deed  was  a  covs* 
nant  that  on  evity  avoidance  of  the  church  the  mortgagee  Jhould  pre^ 
fent  y  the  court  gave  no  opinion,  but  feemed  to  incline  that  the 
defendant  Gr/^/]b,  the  mortgagee,  had  a  right  to  prefent. 

Lord  Chancelior, 

I  am  of  opinion  that  the  mortgagor  ought  to  nominate^  and 
that  it  is  not  prefumed  any  pecuniary  advantage  is  made  of  a 
prefentatfon  ;  to  be  fure,  thefe  are  indiflFerent  fecurities,  but 
the  mortgagee  (hould  have  con fidered  it  before  he  lent  his  mo^ 
ney,  and  inftead  of  bringing  a  bill  of  foreclofure,  as  he  has 
done  in  this  cafe,  (hould  have  prayed  a  fale  of  the  advowfon. 

Lord  Chancellor  mentioned  the  next  day,  that  he  was  not  quite 
clear  a^  to  this  point,  and  that  he  had  looked  into  the  cafe  of 
Gardiner  verfus  Griffith  fince  ycfterday,  according  to  the  ftate 
of  ic  in  the  Houfe  of  Lords,  where  the  decree  of  Lord  Chan<^ 
cellor  King  was  affirmed  :  he  faid,  that  was  a  mixed  cafe,  and 

that 
I 
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that  he  doubted  himfelf  whether  t  covenant  that  the  mortgagee 
ihould  prefent  (as  was  the  cafe  there)  was  not  void,  being  a 
ftipulation  for  fomething  more  than  the  principal  and  intereft, 
and  the  mortgagee  cannot  account  for  the  prefentation  :  Lord 
Hardwicki  adjourned  it  for  further  confideration  to  the  next  day 
of  petitions. 

Upon  the  lift  of  OSfobir  following,  this  petition  came  on 
again,  and  the  mortgagee,  not  being  able  to  find  any  precedent 
in  his  favour,  gave  up  the  point  of  prefenttng,  and  an  order 
was  that  the  mortgagor  (bould  be  at  liberty  to  prefent,  and  the 
mortgagee  was  obliged  to  accept  of  the  mortgagor's  nominee. 

Cafe  aiO»  SbifUs  verfus  Jtklnsy  Augujl  lo,  1747. 

It  would  be  pOhEkT  SUilds  of  Nuntborpi  in  Tori/bin^  being  feifed  in 
t*^^*^f^  f^c  of  a  mcffuagc  and  lands  in  Great  j/ytofij  by  hit  will 
on  the  foot  of  dated  the  6th  of  Decembir  1 7 10,  ^'  devifed  to  Robirt  SbiiUs  ot 
thetraft,  «nd  «  CoritM^  Carpenter,  from  and  after  the  deceafc  of  j/ww,  the 
SSS^SoTof hff "  tcftator's  wife,  the  faid  mcffuage  and  lands,  to  hold,  to  the 
haYing  perfonn-  '*  faid  Robirt  Shiilds  the  Carpenter,  and  his  heirs  and  affigns^ 
*^  V***"^*{L  "  ^^  ^'^"^»  '*"  ^^^  ^^^^^  *"^  profits  of  the  faid  devifed  preouflet 
wai)*toconartte  *^  ^^'I  ^^^^^  ^d  pay  the  feveral  legacies  and  bequefts  therein 
tUt  fucfa  an  en-  <«  after  mentioned,  and  fo  foon  after  his  faid  eftate  (hall  by  the 
2Jj^a^M«^  "  ^^^^  ^^^  profits  have  raifed  and  paid  the  fame,  he  gave  the 
daim  woii]i)J»ar  ^^  faid  premiflcs  to  Robirt  Shiilds^  fon  to  his  brother  fFilSam 
the  riiht  of  the  «  SbiiUsy  far  bis  Ufti  (then  follow  thefe  Ivords,  and)  "  be- 
Sw'all^.    "  *"g  "y  will  is,  that  the  faid^^e*^  Sbiilds  the  carpenter, 

^*  and  his  heirs,  fhall  have  a  contingency  of  enjoying  my  faid 

*'  eftate,  and  yet  not  defigning  to  ouft  my  faid  nephew  lUbirt 

Shields^  nor  his  iflue,  or  iflues,  (fo  long  as  there  (hall  any 

remain  in  the  line  from  his  body  diredly),  from  and  after  the 

deceafe  of  him  my  faid  nephew  Robert  Shields^  I  give   the 

premifies  aforefaid  unto  the  heirs  of  his  body,  male  or  fe- 

**  male,  for  his  or  her  natural  life,  and  after  his  or  her  de- 

*'  ceafe,  to  his  or  her  heirs,  males  or  females,  of  his  or  her 

body,  for  their  lives,  andfo  to  be  continued  asaUfe  efiate  tnfy  m 

tbe  line  of  him  my  faid  nephew^o\^iX,  Shields,  bis  ijfue^  etmd  tbeir 

iffue  of  their  bodies^  one  after  another^  fo  long  as  any  futb  (hall 

be,  and  for  default  of  fuch  ifTue,  then  I  give  the  faid  pre- 

mifles  unto  the  faid  Robert  Shields  carpenter,  my  faid  truflee, 

*•  his  heirs  and  affigns  for  ever." 

Theteftator  died  foon  after,  and,  upon  his  death,  his  widow 
entered  upon  the  faid  mefluageand  lands,  and  enjoyed  the  fame 
till  her  death  in  the  year  1724,  and  then  Robert  Shields  of  Carl' 
ton^  the  plaintiff's  father,  as  truftee  under  the  will,  entered 
thereupon,  and  out  of  the  rents  and  profits  paid  feveral  of  the 
legacies;  and  he  dying  about  the  5th  of  iVin;/m^/r  1726,  tbe 
plaintiff,  as  his  fon  and  heir  at  law,  entered  upon  the  faid  pre- 
miffes,  and  for  fome  time  received  the  rents,  and  thereout  paid 
off  the  refiJue  of  the  legacies.  Robert 
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Rohert  SbieUsj  the  nephew  of  the  teftator,  went  beyond  the 
feas  in  the  life  of  Ann  the  teftator's  widow,  and  being  upon  his 
return  to  England^  fell  fick  on  board  the  (hip,  and  thereupon 
being  fet  on  (bore  in  the  fFtfl  of  England^  died  there,  having 
never  been  in  poiTeflion  of  the  faid  premifles,  and  left  Jane  his 
only  child,  an  infant,  and  the  defendant  Alary  his  widow ; 
the  plaintifF  received j  for  fome  few  years  afterwards,  the  rents 
of  the  premiiTes,  and  remitted  the  fame  to  the  defendant  jft* 
kins  (brother  of  the  defendant  Mary)  for  the  ufe  of  Jane^  and 
the  defendant  Jiiinsj  for  many  years  afterwards,  received  the 
rents  for  Jani*s  ufe. 

yane  died  in  the  year  I7S7>  without  iffue,  unmarried,  and 
an  infant,  and  upon  her  death,  all  the  limitations  of  the  faid 
premiflTes  under  the  will  to  Raiiri  Shields  the  nephew,  and  the 
iflue  of  his  body,  being  fpent,  the  plaintifF  became  intitled  to 
the  fee-fimple  thereof,  and  in  1744  brought  ejedments,  but 
not  being  able  to  prove  the  deaths  of  Robirt  the  nephew,  and 
yam^  and  terms  likewife  ftanding  out,  did  not  proceed  to 
trial,  and  prays  by  his  bill  that  thefe  terms  may  not  be  fet  up 
at  law  againfl  the  plaintiflF  in  any  ejedlment  for  the  recovery 
of  the  poiTeiEon  of  the  faid  premifies,  and  that  he  may  have 
the  title  deeds  delivered  up  to  him,  and  that  the  defendants 
may  account  with  the  plaintiff  for  the  rents  and  profits. 

The  defendant  Athins^  as  to  fuch  part  of  the  bill  as  feeks  an 
account  of  the  rents  accrued  due  fince  the  death  of  yam  Sbitlds^ 
or  to  be  let  into  the  poffeffion  thereof,  istc,  pleads  in  bar,  that 
by  an  indenture  dated  the  17th  of  yum^  ^1^2y  Robert  Shieldi^ 
the  nephew^  in  confideration  pf  200/.  did  grant  and  fell  to  the 
defendant  and  his  heirs  all  bis  rights  /////,  v//,  intereft^  reverfan 
and  remainder^  of  and  in  all  the  faid  meiTuage  and  lands^  to 
hold  the  fame,  and  all  the  eftate,  right,  title  and  intereft  of 
Rebert  Shields  the  nephew^  immediately  from  and  after  the  de« 
ceafe  of  Ann  Shields^  and  the  expiration  of  the  truft  to  Robert 
Shields  of  Carlton^  for  the  payment  of  legacies,  unto  the  de* 
fendant,  his  heirs  and  aligns  for  ever. 

That  the  value  of  the  efiate  purchafed  was  but  ^/.  lo/. 
and  therefore  aooA  was  a  full  confideration,  being  fub|ed  to 
the  widow's  life  eftate,  and  the  payment  of  the  legacies. 

He  admitted  he  entered  on  the  death  of  the  widow,  and 
paid  the  legacies  ;  and  that  in  the  twelfth  year  of  the  prefent 
king  he  levied  a  fine  of  the  faid  premifies,  with  proclama* 
tions,  but  that  no  deed  was  made  declaring  the  ufe  of  the  fine, 
but  the  fame  was  intended  by  the  defendant'Co  be  to  the  only 
tife  of  the  defendant  and  his  heirs. 

Vol.  III.  O  f  That 
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That  he,  at,  and  from  the  time  of  levying  the  fine,  was, 
and  hath  been  ever  fince,  and  is  now  ki^td^  and  in  the  a£^ual 
poflefHon  and  receipt  of  the  rents  and  profits  of  the  faid  mcf- 
fuage  and  lands,  and  that  neither  the  plaintiff,  nor  any  other 
perfon  by  his  order,  did,  within  five  years  after  fuch  fine 
levied^  and  proclamations,  make  any  entry  into  fuch  mef- 
fuv^ge  and  lands  ;  wheiefore  the  defendant  pleads  the  fine  and 
proclamations  to  fo  much  of  the  bill  as  aforefaid, 

Mr.  IVilbraham  for  the  plaintifF  cited  the  cafe  of  Machilvtx* 
fus  Clirky  7  Mid,  18.  and  in  Holies  cafes  615. 

Lord  Chancellor, 

The  perfon  who  has  levied  the  fine  does  not  appear  to  me 
to  have  fuch  a  cafe  as  ought  to  be  favoured,  if  in  law  or 
equity  it  can  be  got  the  belter  of;  but  if  he  has  aright  in  law, 
I  do  not  at  prcfcnt  fee  that  equity  will  take  it  from  him. 

The  defendant  did  not  take  the  purchafe  on  the  credit  of 
the  grantor's  being  feifed  in  fee,  for  Robert  Shields  the  nephew 
lias  granted  to  him  only  the  right,  title  and  intereft  he  had  in 
the  land,  and  not  the  land  itftlf,  which  creates  a  doubt  even 
on  the  face  of  the  conveyance  itfelf,  what  kind  of  eftate  Ro* 
bert  Shields  could  convey. 

To  be  fure,  it  is  not  clear  what  eftate  the  nephew  had 
under  the  will  of  his  uncle,  but  prima  fade  it  feems  to  me  as 
if  the  grantor  had  only  an  eftate  for  life  (though  I  am  not 
obliged  to  giv2  an  opinion)  as  the  fubfequent  limitations  arc 
to  the  heirs  of  his  body  for  life. 

The  plaintlfTs  counfel  have  made  two  pbjeSions  ;  firft, 
that  the  defendant's  eftate  was  but  pur  outer  vie^  and  that  after 
the  death  of  the  tcftator's  widow,  and  Robert  the  nephew,  he 
levied  the  fine. 

If  it  had  been  a  Icafe  for  y^ars,  determinable  on  lives,  re- 
ferving/enr,  and  the  lives  dead  on  which  the.  eftate  deter- 
mined, the  defendant  would  have  been  a  tenant  by  fufferance  -, 
and  though  there  is  a  mixture  of  wrong,  the  landlord  mav 
afFifm  hifi  title  by  accepting  rent,  therefore  the  tenant  by 
fufitrance  is  extremely  like  a  tenant  at  will,  and  a  fine  levied 
by  him  will  not  avail,  as  has  been  determined  in  Mr.Jufticc 
Fortefcue's  cafe. 

V  a   feoTir.rrt    .       tt    i_      j    r      t  i      t 

with  live.y  be  If  the  defendant  had  a  mind  to  gain  an  eftate  by  wrong,  he 
Tfi^'^^i^^fi'^  ftould  have  made  a  feofi^ment  with  livery,  which  would  have 
leriedaftcrw:\rd$^  ^*^"  *  difTeifin,  and  then  a  fine  levied  afterwards,  and  five 
when  the  five  '^ears  run  out  after  the  Utlc  accrued,  is  a  bar. 

years  arc  run     '  But 
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But  the  prefcnt  is  not  the  cafe  of  a  leafe  with  a  rent  referv- 
fcd,  but  a  devife  of  an  cfiate  for  life,  with  remainders  over, 
and  the  wrong  confequently  is  much  greater. 

The  fecond  obie(^ion  is  a  more  material  one,  and  is  a  point 
of  equity  ;  thai  the  next  limitation  in  the  will,  after  the  eftate 
for  life  to  the  wid-^w,  is  to  Robert  Shields  the  carpenter,  and 
his  heirs,  till  the  legacies  are  paid,  and  therefore  this  is  a  fee 
determinable  on  the  payment  of  the  legacies. 

And  it  is  very  remitrkable  that  the  defendant's  own  deed 
exprefles  it  to  be  a  grant  from  the  nephew  of  the  faid  meiTuage 
and  lands,  after  the  expiration  of  the  truft  for  payment  of 
the  legacies  \  and  he  admits  by  his  anfwer,  that  his  efiate  was 
not  to  commence  till  afterwards. 

After  4nn  the  widow,  the  nephew  dies,  then  the  defendant 
entered,  but  it  was  on  the  foot  of  the  truft,  for  he  fays,  he 
paid  feveral  legacies,  fo  that  he  docs  not  enter  in  (ontradi^ion 
to  the  truft,  but  in  purfuance  of  it ;  and  therefore,  as  a  fine 
levied  by  a  truftee  (hall  never  hurt  a  cejiuy  que  truft^  it  will 
be  very  material  at  the  hearing,  whether  the  defendant  is  not 
to  be  confidered  as  the  truftee,  by  undertaking  the  payment 
of  legacies  on  the  very  foot  of  the  truft. 

Suppofe  the  plaintiff*  had  entered,  as  he  might  by  virtue  of 
the  limitation,  before  the  legacies  were  paid,  the  court  would 
have  held  him  a  truftte,  and  raifed  the  legacies  ;  and  it  would 
be  hard  if  the  defendant,  after  owning  he  entered  upon  the 
foot  of  the  truft,  and  paid  the  legacies,  (hould  fupport  the 
fine,  for  no  other  reafon  but  becaufe  he  fays  he  paid  the 
legacies  long  before  the  fine  was  levied. 

Soppofe  Robert  ShieUs^  the  carpenter,  had  entered,  and  paid 
the  legacies,  and  then  levied  a  fine,  this  would  not  have  given 
him  fuch  an  eftate  as  would  have  barred  the  remainder  men, 
becaufe  it  would  be  dangerous,  where  a  perfon  enters  on  the 
foot  of  the  truft,  and  never  makes  any  declaration  of  his  havr 
ing  performed  the  truft  by  payment  of  the  legacies  in  pur- 
fuance of  the  will,  to  conftrue  this  fuch  an  entry  as  that  a 
fine  and  non-claim  afterwards  would  bar  the  plaintift^s  right. 

The  remainder-man  who  was  to  take  after  the  determina- 
tion of  the  eftate  limited  to  Robert  Shields y  the  truftee,  could 
Dot  tell  when  the  limitation  to  himfelf  took  place  in  poflTef* 
fion,  without  notice  of  the  expiration  of  Robertas  eftate,  by  all 
the  legacies  of  the  teftator  being  paid,  for  it  was  not  to  be  at 
the  peril  of  the  remainder-man  to  divine  when  the  truft  end- 
^d,  but  an  account  of  the  truft^  and  noUce  of  expiration 

O  o  a  of 
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of  the  truft,  muft  be  given  to  him,  and  a  perfon  out  of  pof- 
iei&oa  could  not  tell  before. 

But  if  the  defendant  has  gained  a  title  both  at  law  and  in 
equity,  1  will  not  take  it  from  him,  and  therefore  let  the 
plea  uand  for  an  anfwer. 

Cafe  211.  ^^^P  verfus  Harwood,  Augujl  ii,  174.7. 

AcoiDmifTionof  rr^HE  plaintifF  and  the  defendants  had  been  partners  toge- 
banicruptcy  can-  J^  xkkti  in  the  brewing  trade,  fevAal  difputes  had  arifen 
decree^Mhir  l>etween  thcm  and  adions,  amongft  the  reft  an  adion  in  the 
court  for  a  re-  court  of  Common  Pleas,  and  the  partnerfhip,  by  *  the  copfent 
c^ivcr.whichisiof  both,  was  diffolved  in  1741.  » 

diicii  tionary  '  '  ^  ' 

power  exercired 

by  this  court  Mr.  Skip  afterwards  brings  his  bill  here  for  an  account  of 
utiiity*«*tny  ^hat  was  duc  to  him  from  the  partncrfliip,  and  on  the  30th 
f»rt  of  authority  oi  Jutii  ]aft«there  was  a  decree  for  a  receiver  to  collect  in  the 
that  belong,  to   partncrftiip  debts,  and  that  Mr.  Harwood  ihould  not  difpofe 

th>  m,  and  u  pre- "^  ^  \.ri_jjii.i 

vifionai  only,     of  any  part  of  the  dead  ftock. 

u.id    dori   not 

•f  pariMuu^'**^'  The  morning  of  the  decree  Mr,  Harwood  removed  no  kft 
than  250  butts  of  beer  in  a  fraudulent  collufive  manner,  in 
order  to  evade  the  decree  he  expeded  would  be  made  in  the 
caufe,  for  he  was  prefent  in  court  during  the  hearing,  which 
laded  three  days. 

On  the  14th  of  July  a  commiflion  of  bankruptcy  liTued 
againft  Harw9od^  and  he  was  found  by  the  commiffioners  to 
have  committed  an  zSt  of  bankruptcy  on  the  11th  of  the 
fame  month. 

The  afHgneei  under  the  commiflion,  who  are  in  po0effion 
of  the  goods  that  were  clandeftinely  conveyed  away,  infift 
they  have  a  right  to  detain  them,  notwithftanding  the  decree 
:Mr.  Skip  has  obtained,  and  that  he  muft  now  come  impart 
paJU'u  with  other  creditors  under  the  cenimiffion. 

Lord  Chancellos, 

A  judgment  creditor,  to  be  fure,  has  no  preference  under 
commilTions  of  bankruptcy,  though  execution  has  been  taken 
out,  if  not  adually  executed  ;  but  then  a  commiflion  of  bank* 
ruptcy  cannot  fuperfede  a  decree  of  ihis  court  for  a  receiver, 
which  is  of  a  different  confideration,  and  is  a  difcretionary 
power  exercifed  by  this  court  with  as  great  utility  to  the  fub- 
\t6k  as  any  fort  of  authority  that  belongs  to  them,  and  is  pro* 
vifionai  only  for  the  more  /pcedy  getting  in  of  a  party's  tftate, 

and 


in  the  Time  of  Lord  Chancellor  Ha&dwicke.  565 

fecuring  it  for  the  benefit  of  fuch  perfon  who  fball  appear  to  ^ 
be  intitled,  and  does  not  all  affe£t  the  right;  and  therefore 
his  Lordfhip  made  an  order  that  the  affignees,  and  all  other 
perfons  who  have  taken  any  of  the  eSe£ts  of  Mr.  Harwoodj  or 
notes  of  hand  to  him  for  debts  due  to  the  partnerfhip  Ance  the 
pronouncing  the  decree,  (hall  deliver  them  to  the  receiver. 

As  to  what  has  been  infifted,  that  the  decretal  order  is  not  Where  a  pe^ 
aftually  pafled,   and   therefore  Mr.  Harwood  is  not  guilty  of  a  ■***"**'.  *  «•«»• 
contempt,   his  Lordfliip  faid,  where  a  perfon,  as  Mr,  HaniuoQd^^ ^"^^^^^ 
has  done,    attends  a  caufe   to  which  he  is  a   defendant  the  andhad  noticeof 
whole  time   of  the  hearing,  and  had  notice  of  the  decree  by  ?**®***^'****y***' 
being  prefent  when  it  was  pronounced  in  court,  if  he  does  any  ittar/ronou*." 
adi  that  is  a  contravention  to  the  decree,  he  is  guilty  of  a  con-  ced,  if  he  does 
tempt,  and  puni(hablc  for  it  notwithftanding  the  decretal  or- ^"'y*^. *"'**"" 
der  is  not  drawn  up;  and  there  are   feveral  inftances  of  this  be  jt guilty  of  • 
kind,  or  otherwife  it  Would  be  extremely  eafy  to  elude  decrees,  contempt,  and 
fome  of  which   in  their  nature  require  a  confiderable  length  m*^ed^j*{i^"** 
of  time  before  they  can  be  completely  drawn  up.  rUa^ 

Lord  Hardwicke  comolitted  Mr.  Harwood  to  the  FUet  for  his 
contempt. 

Pott  and  others  verfus  Reynold^  and  oihirs^fecondftal  hofore  Mi^    Cafe  2T2, 

cbailmasTerm  1 747. 

MR.  Bigmll  moved  that  the  order  of  the  twenty- fecond  of  '^^  ««««  wUl 
July  laft,    for  withdrawing  the  replication,  may  be  dif.  !;°!a!!'''^''""*\^ 
charged,  or  that  the  plamtin  may  fubmit,  if  bis  bill  be  difoiif-  cation,  naieft  ft 
fed  at  the  hearing,  to  pay  the  defendant  full  cofts.  ii  added  that  \h% 

*  ,  .  thereby  enabled 

The  order  was  obtained  upon  petition  to  the  Maft^f  of  thi  to  amend  his 
Rolls,  upon  an  application  merely  for  withdrawing  the  repli-  **'!'»  or  other- 
cation,  and   fince  the  order  the  caufe  has  been  fet  down  in  coptriva^c^to' * 
Lord  Chancellor's  paper  on  bill  and  anfwer.  <)eteat  the  defm. 

d ant  of  his  full 

The  defendant,  upon  an  apprehenfion  this  order  was  obtain-  ihebijid.fmiffcd 
ed  by  the  plaintiff  only  to  fave  the  full  colls,  moved  it  niigh't  at  the  hearing*' 
be  difcharged.  wah40i.coH«. 

Lord  Chanc£llox, 

• 

Thefe  orders  are  very  rarely  granted,  unlefs,  to  the  applica- 
tion for  leave  to  withdraw  the  replication,  fomething  further  is 
added,  as  that  the  plaintiff  may  thereby  be  enabled  to  amend 
his  bjll,  or  fome  reafon  that  may  induce  the  court  to  give  the 
jplaintiff  this  indulgence,  becaufe  otherwife  it  may  be  a  con- 
trivance of  the  plaintiff  to  defeat  the  defendant  of  his  full 
cofts,  by  getting  the  bill  difmiffed  at  the  hearing  with  forty 
ihillings  cofts  only.     Lord  HardwUkt  ordered  it  to  ftand  over 
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tiU  the  firft  Thurfday  in  the  term,  that  the  regiftcr  may  fcarch  for 
precedents,  and  ai  the  fame  time  faid  he  fhould  then  expedt 
the  plaintiflFto  (ht:w  fome  reafonable  ground  for  bis  withdraw* 
ing  the  replication. 

Cafe  213.     Sir  Edward  Smith  werCviS  Aykwell^   the  fame  day  in  Michaelmai 

term  1747. 

Tbeplaintiff  A/T^'  ^^''*^  nioved  for  an  injunilion  to  reftrain  the  de« 
giwthedeten  J^yjL  fendant  either  from  bringing  an  a£tion  on  a  prom  if* 
^3oUor  nii^' ^^^y  "o^c  given  by  the  plaintiff  to  the  defendant  in  the  fum 
<iertakmg  tu pro- of  two  thoufand  pounds,  for  undertaking  to  procure  him  ^ 
cure  him  a  mar-  n^aj-j-jage  ^nh  ^  Lady,  or  that  the  defendant  may  be  prevented 
dyt^  The  faft  '  from  affigning  it  over  to  any  other  pcrfon. 

being  fu  .'ported 

by  an  affidavit,  the  court  made  an  order  on  the  defendant  f  keep  the  note  in  bit  own  pofTcflion*  lod 
not  aflign  or  indorfe  it  ovcr>  but  would  not  extend  the  injundHon  fo  far  at  to  ptcvcnt  him  from  fto^ 
•ceding  at  law* 

Lord  Chancellor, 

Where  an  infoi-  This  is  not  the  common  cafe  for   injunSions,   which  are 

tent  executor  is  f^y  ftaying  of  wafte,    or  quieting  poffeflion  before  the  hearing 

S.U  before  pro-  to  the  party,  who  has  had  the  fame  three  years,  on  a  bill  brought 

bate,  the  court  upon  a  forcible  entry ;  but  yet  the  court,  on  extraordinary  cir- 

^'!;*j^^^'"J^'"' cumftances  in  a  cafe,  has  granted  an  iniundion  till  appear- 
and d.rcdl  the  •         •  r    u  r  •         t  ,-        ^   f» 

monei  to  be  paid  ance  and  coming  in  or  the  aiilwer,  as  in  the  cafe  of  Pouas 
into  the  Bank  taiyerf us  ^Wr<wj  before  Lord  JSTiff^,  where  an  in fol vent  exec u« 
JherSrdcr.*^  *"'  tor  was  getting  in  the  affets  before  probate  j  there  the  court. 
retrained  him,  and  diredted  it  to  be  paid  into  the  Bank  till 
anfwer  and  further  order,  and  founded  their  direftions  on  a 
cafe  of  a  like  nature  before  Lord  Harcourt^  which  was  the 
firft  inftar.ce,  and  approved  and  applauded  by  every  body  ;  the 
cafe  of  Powis  verfus  Andrews  went  up  likewife  into  the  Houfe 
of  Lords,  aad  was  affirmed. 

Here  it  is  not  only  charged  by  the  bill  to  be  a  marriage- 
brocage  agreement,  but  the  fa£t  fupported  by  an  affidavit  ^ 
and  therefore  I  will  make  an  order  on  the  defendant  to  keep 
the  note  in  his  own  poffeffion,  and  not  afrigri  or  indorfe  it 
over  to  any  perfon  whatever,  but  fhall  not  extend  the  injunc-* 
iion  fo  far  as  to  prevent  him  from  proceeding  at  law. 


Jn9n4 
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Jnon,  Thi  ficond  feal  befon  Michaelmas  firm  1747.  Cafe  214. 

A  Bill  was  brought  to  (lay  execution  on  a  judgment  obtain-  irU  poeTrofc 
ed  at  law,  and  on  fervice  of  the  fubpaena^  and   for  want  for  pmcecdirg  at 
or  an  appearance,   the  piaintift  had  an  injunction,   but  it  was  j^n^i^jni^g^^^j^ 
not  fealed  ;  and  in  the  vacation  the  defendant  takes  the  plain-  eJ,  that  it  v!^% . 
tifF  in  execution,  and  during  the  vacation  appears,  and  puts  in  "  *^  ^f  »l«^.  f«r 
nis  anfwer,  ant  or  bis  --tor- 

ne)  have  been 

A  motion  was  made,   that  the  defendant  might  ftand  com-  "'*/^"i  ®"  '" 
mitted  tor  the  contempt  of  thecour.,  in  proceeding  after  an  in«  jjn^^jon,  and 
junction  had  been  granted.  tbfy  ha?e  pro. 

cerdrr  at  Jaw  be- 

The  defendant  fwears  by  his  affidavit,  that  he  never  was  fi^r-  f"^^'^  thc^ccu"t 
ved  with  the  fubpapna^  nor  was  either  the  body  or  the  label  left  h?t  (odA 'err<i  it 
with  him;  and  infifted  befidet,    that  the  injunflion  was  not  "  f  °"''""'^' 
lealed  when  he  took  the  plaintifr  m  execution.  (he  peii'oa>  ror 

.'it. 

Lord  ChancilUr  ordered  the  affidavit  of  the  officer  who  ferved 
the  fubpcena  to  be  read,  who  fwears  he  ferved  the  defendant 
with  it  by  leaving  the  label,  and  (hewing  him  the  body  at  the 
fame  time. 

.  .  *.  .  . 

Lord  Chancellor, 

This  is  not  regular  fervice,  becaiife  where  there  is  ohiy  one 
defendant,  you  ought  to  leave  the  body  of  the  fubp^na  ;  but 
where  there  are  feveral,  you  leave  the  labels  with  the  firft  de- 
fendants you  (erwe^  Jbiu/ing  tbtm  tl?t  body.only^  and  with  the  tail 
you  leave  the  body  itfelf;  bi|t  as  the  defendant. has  appeared^ 
this  in  the  common,  cafe  WQuid  have  cured  the  irregularity  of 
the  fervice,  and  the  defendant  could  ncit  have  taken  advantage 
of  it  now,  (the  fame  rule  at  law),  but  »s  this  was  juft  before 
the  long  vacation,  when  the  dcfend^t.chofe  rather  to  appear 
than  be  liable  to  an  attachment,  therefore  he  is  at  liberty  ftill 
to  infift  upon  not  being  ferved  at  all*  or  irregularly  ferved  ; 
but  as  to  the  injunction's  not  bejng  fealed,  that  is  no  excufe. 
for  his  proceeding  at  law  after  the  injunction  was  granted,  be- 
caufe  there  have  been  inftanccs  h?re,,  where  a  defendant,  or 
his  attorney  only,  have  been  prefcint  upon  an  order  for  an  in- 
junction, and  they  have  proceeded'  at  law  before  it  has  beca^ 
fealed,  that  the  court  have  confidered  this  as  a  contempt,  and 
co;nmitted  the  pcifons  for  it. 

Lord  Hardwicke  at  firft  direfled  an  incjuiry  before  the  Maf- 
tcr  J  but  as  it  is  to  be  confined  merely  tt)  the  contcrhpt,  and 
the  cofts  upon  it,  to  fave  the  expence  of  an  inquiry,  be  tccofi- 
mended  it  to  the  plaintiff,  if  the  defendant  would  agree  to-diU 
charge  him  out  of  execution,  to  wave"'thc  morion  ;  and  the  par- 
fits,  on  his  Lordfhip's  recommendation,  did  agree  accordui'^ly. 

O  o  4  Fhd 


5^8  CASES  Argued  and  Detemiiocd 


Cafe  II  <.    ^^/^verfus  NangU^  Oilohir  22,  1747,  in  tbt  paper  of  paitionsm 

Whereafolicitor  'T^  HE  defendant  by  his  petition  fets  forth,  that  his  foli<» 
bu  been  negli-  J^  citor,  Mr.  GordoHj  had  grofly  mifbehaved  in  the  ma-» 
rdient'Tb"uT"^'^^g^°^^'^t  of  his  cHent's  caufe,  and  therefore  prayed  that  be 
nefs,  tbii  court  may  make  the  petitioner  fat«sfa£lion,  and  alfo  prayed  by  his 
can  grant  an  at-  petition  to  fet  afide  the  proceedings  in  the  caufc  for  furprife» 

Uchment  againlt  1^  .r     r  •  i      •         •         i.'        i    •      •/«  j« 

btm,  and  couru  ^^^  iikewife  for  an  irregularity  in  the  plamtiff^s  proceedings 
of  law  exercife     bcforc  thc  decree. 

the  fame  fum- 

Hury  jurifdidion       t  0% 

•ver  tttoraiei.  LoRD  CHANCELLOR, 

With  regard  to  the  complaint  againft  the  folicitor,  there  are 
the  ftrongeft  circumftances  of  the  grofl*eft  negied,  for  all  the 
inftru£lions  were  fent  from  Ireland  by  the  client  to  the  foli» 
citor  that  coul  d  be  defired,  and  the  anfwer  returned  from  thence 
in  order  to  be  filed  ;  but  notwithftanding  this  it  was  not  filed 
till  the  caufe  was  fet  down  upon  a  fequeuration,  and  after  this 
a  decree  pro  conftjfo  was  pronounced, 

Th^  folicitor  imputes  it  to  the  negleA  of  his  clerk,  he  noC 
bein^^  at  leifure  himfelf,  becaufe  he  was  then  engaged  in 
crown  caufes. 

If  true,  Mr.  Gordon  muft  anfwer  it  to  the  client  as  much 
as  if  his  own  immediate  a£t« 

There  is  no  doubt  but  the  folicitor  muft  make  fatisfadiion  } 
as  to  the  quantum^  it  depends  on  the  other  queftion  between  the 
defendant  and  the  plaintiff;  but  let  that  come  out  how  it  will, 
I  am  very  doubtful  whether  I  can  make  an  adequate  fatisfac* 
tion,  for  I  cannot  enter  into  that  examination,  becaufe  all 
the  necefiary  materials  in  the  cafe  are  not  before  me. 

A  client,  to  be  fure,  may  have  an  aAion  againft  a  folicitor  for 
negligently  managing  his  bufinefs ;  but  courts  of  law  have  now 
exercifed  afummaryjurifdiSion  by  attachment  over  attornies, 
which  they  have  done  very  rightly^  as  it  is  a  much  fpeedier  re- 
medy ;  and  there  is  no  doubt  but  this  court  has  the  fame  power 
over  folicitois. 

The  next  queftion  is,  with  regard  to  fetting  afide  proceed- 
ings as  between  the  plaintiff  and  the  defendant,  and  that  the 
caufe  may  proceed  regularly, 

I  refufed  it  upon  a  former  applicatloni  and  difo^ifTed  the 
petition  for  want  of  an  affidavit* 
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I  imagine  the  party  on  the  former  petition  prefumed  the 
court  would  do  as  in  the  cafe  of  Rohhfon  verfus  Cromwell  \  but 
chat  was  very  different,  becaofe  there  the  proceedings  were  re- 
gular, and  the  defendant  put  in  an  anfwer,  l^c.  and  no  ex- 
ceptions were  taken  to  it,  and  it  was  only  the  decree's  being 
iigned  and  inrolled  that  made  an  extraordinary  application  ne- 
ccffary,  or  otherwife  it  would  have  been  an  application  of 
courfe  to  rehear  the  caufe,  if  the  party  had  come  in  a  reafon« 
able  time. 

But  here  exceptions  may  be  taken  by  the  plaintiff  to  the  , 
anfwer,  and  therefore  is  not  at  all  to  be  governed  by  it. 

What  induces  me  to  adhere  to  the  ftrid  rules  of  the  court 
is,  that  the  former  proceffes  of  contempt  were  by  collufion  be- 
tween the  folicitor  Mr.  Gordon  and  his  client,  in  order  to  de- 
lay the  pUintiff,  which  appears  by  NangU^s  own  affidavit,  who 
was  adviftd  by  Gordon^  as  he  acknowledges,  to  go  to  Inland  Xq 
delay  the  caufe,  and  to  Aay  there  till  Gordon  &ould  think  it 
fafe  to  fend  for  him. 

But  notwithftanding,  if  there  is  an  irreg^larity  in  the  pro- 
ceedings of  the  plaintiff,  and  the  plaintiff  infifts  upon  the 
ftridl  default  of  the  defendant,  as  the  courts  of  law  fay,  it  is 
very  neceffary  a  perfon  inCfting  upon  the  rigour  Jbould  bit  ibi 
bird  in  thaye. 

The  courts  of  common  law,  where  a  perfon  does  not  come  Wh«««f««  • 
in  time,  after  a  judgment  by  default,  for  a  new  trial,  will  not  J^^^^*^^ 
grant  it,  if  the  perfon  in  poffeifion  of  the  judgment  infifts  upon  docs  not  coma 
it,  but  then  he  muft  take  care  that  all  his  proceedings  are  re- *«*  ^"^  1^°*  • 
gular  in  obtaining  that  judgment :  the  fame  rule  upon  an  out-"^^^*!^^ 
lawry  fet  aflde  by  motion  or  writ  of  error,  or  plea,  where  there  graat  it, 
is  any  irregularity. 

The  irregularity  here  was  in  this  manner :  NangU  after  fe- 
veral  orders  for  time  to  put  in  his  anfwer,  was  by  the  laft  order 
to  enter  bis  appearance  with  the  Rcgifler,  and  fubmit  that  the 
ferjeant  at  arms  fhould  go  without  further  motion. 

A  ferjeant  at  arms  was  granted  on  a  certificate  of  the  fix 
clerks,  that  the  anfwer  was  not  filed. 

The  return  of  the  ferjeant  at  arms  was  in   Jam  1746^  but  Ao  irregularity 
the  return  was  not  filed  till  the  24th  ofO^obir  after.  '1^  cI^bJTte 

^  .     defendant*!  tjp- ^ 

Then  it  comes  to  this,  whether  a  fequeftration  iffued  be-  pearaace. 
fore  the  filing  of  the  return  of  the  ferjeant  at  arms  is  fufficient. 

It  has  been  infifted  a  fufficient  return  of  the  feijeant  at  arms 
ii  made,  ai|j  that  it  is  enough  without  filing. 

When 


5^1  CASES    Argued  ind  Determined 

Another  relief  is  prayed,  that  the  truftees  under  the  grind- 
father's  fettlement  might  execute  a  legal   conveyance  to  the 
^   plaintiff,  purfuant  to  the  terms  of  the  truft. 

Lord  Chancellor, 

The  truftees  may  very  properly  fay,  as  the  annuitants  are 
not  before  the  court,  if  we  ibould  convey  to  the  ion  with 
notice  of  thefe  equitable  charges,  we  iball  be  guilty  of  a 
breach  of  truft,  .and  liable  in  our  own  perfons ;  for  as  there 
is  as  yet  no  conveyance  of  the  legal  eftate  by  truftees^  ani 
they  have  notice  now  of  the  Ton's  incumbrances,  they  cannot 
fafely  do  it. 


Cafe  2 1 7.  Anonjmus.     OSfobir  24,  1 747. 

Any  one  bond  WT^  E  R  E  a  bond  creditor  brings  a  bill  againft  an  exe* 
creaiior  may  VV  cuCor  for  an  account  of  afiets,  and  for  fatisfa&ion,  it 
bring  a  ^^^^^^^^  is  noobjcd^ion,  for  want  of  parties,  to  fay,  he  has  not  brought 
tor'for  adtfco-  Other  bond  creditors,  or  creditors  of  a  fupcrior  nature  befoce 
Tcrjr  of  ttibta,'  (he  coUft,  for  any  one  bond  creditor  may  bring  his  bill,  as 
ti«i^*a'*ihe^*  *^  coUrt  dccrecs  only  an  account,  and  direds  the  executor  lb' 
co«ft  dccicet  pay  -in  the  courfc  of  adminiftration ;  and  then  the  eseecutorbe^ 
•»*y  wT^^''  ^^^^  ^^  Matter  may  fet  forth  as  he  is  conufant  of  the  ftatt 
tucutor  to  pay  **^d  Condition  of  his  tcftator,  what  debts  are  prior  to  the 
inacoyrfcoi^  plaintiflF's,  which  he  is  obliged  to  pay,  as  having  a  legal 
admuiiarMioii*    preference. 

Cafe  218.  SiHiy  vcrfus  Cooly  O^obtr  27,  1747. 

A»  H.  s»'e«  few-  /i  Bill  was  brought  by  the  executor  of  Jnn  Hami^  in  order 
,ai  lesacic^tod  2\^  to  have  thc  dire6lion  of  the  court  as  to  the  payment*  of 
an%tThcpcr(on«  the  rtfiduum  of  her  ^riftate,  (he  int§r  alia  devifed  in  the  words 
/houid  die  be! ore  following  ;  ^^  I  give  and  devife  the  feveral  legacies  and 
dr/'Tha^'t'h^y  *'  fums  following,  which  I  will  (hall  be  paid  to  thc  feveral 
{hVl  not  be  *'  perfons  herein  after  named,  and  that  if  any  of  tboft  perfins 
deemed  lapfed  «  /hould  die  hifoti  the  fame  became  due  and  payable^  I  fvill  thed 
!hen '"yi  to"i«  **  ^h>  ^r  any  of  them,  Jhall  not  be  deemed  lapfed  legacies  ;"  then 
the  wife  of  (he  particulafizcs  the  feveral  legatees,  and  fays,  ^'  to  Jmm  the 
Ricbard  ^^^^Jh*  "  wife  of  Richard  WenJUy^  and  to  her  executors  or  admini- 
JorVor  adm'in^-   "  ftrators,  I  ^ivc  the  fum  of  fifty  pounds." 

ftrators,   I  gvc  ^ 

50/.  (he  died  in  the  teflatrix't  life- time,  and  her  hufbaod  adminiftred  to  her :  L«rd  Ildrdwicki  had  it  fit 

f9  bea  lapfed  legacy,  attddeerttd  it  to  the  hujhcnd^ 

Jnn  Wenjley  died  in  the  life-time  of  thc  teftatrix,  and  her 
hufband  adminiftred  to  her. 

A 
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'» 

A  collateral  queftion  arofe  in  this  caufe,  whether  this  is  a 
lapfed  legacy  i 

Mr.  Solicitor  General,  council  for  the  hufband,  cited  Dor-  . 
nil  verfus  Jdolefwortb^  %  Vim.  378.  as  a  cafe  in  point;  **  There 
*<  divers  legacies  were  given  by  a  will,  and  it  was  direSed  by 
^  the  will  that  if  any  legatee  died  before  his  legacy  was  payabk^ 
<^  it  (hould  go  to  his  brothers  and  fiftersj  a  legatee  died  in  the 
**  life-time  of  the  teftator ;  It  was  adjudged  it  was  no  lapfed 
^  legacy^  but  (hall  go  to  his  fiften 

LdRD  Chancellor,         ^ 

^I  am  of  opinion  this  is  not  a  lapfed  legacy. 

If  a  man  devifes  a  real  eftate  to  J.  S.  and  his  heirs,  and  fig- 1^  >  «an  ^^^^ 
nifies  t)r  indicates  his  intention,  that  \fj.  S.  die  before  him,  ity'sT^^d'h^'' 
Ihould  not  be  a  lapfed  legacy,  yet  unlefs  hehad  nominated  ano-  beini  fi^ifying 
ther  legatee,  the  heir  at  law  is  not  excluded,  notwithftanding|^*""*^^*^» . 
the  teftator's  declaration.     So  in  the  devife  of  a  perfonal  lega-  before  Zm,  it  * 
cy  to  J.  though  the  teftator  ibould  ihew  an  intention,  that  thefl^ouldnotbe  a 
legacy  (hould  not  lapfe  in  cafe  A.  die  before  him,  yet  this  isl*/*?  J^^7* 
not  fufficient  to  exclude  the  next  of  kin.  u  nt  ixchuUd, 

unlefi  tb*  tejlattr 

But  here,  in  cafe  Ann  Wtnfiij  dies  before  the  tcftatrlx,  ihej^"***"**^ 
cxprefsly  provides  againft  the  lapfing^fpr  (be  fays,  if  any  tf 
thefi  pirfom  die  bifoTi  ibe  famu  biami  aui  or  payablij  JwiUtbat 
they  or  any  of  ibem  Jbdll  not  bo  deomodJapfiol.li^ados,  and,  fubfe* 
quent  to  this,  devifes  to  Ann,  and  to  tor  ixtfutor4  apdadmini^ 
Jlrators  50/.  fo  that  in  cafe  of  her  death  before  the  te(htrix|, 
other  perfons  are  named  to  take,  which  diftin£|^(bes  it  froqi 
the  cafe  I  put  before ;  and  in  Darrell  verfus  J^e/wortb^  the 
court  laid  a  ftrefs  upon  the  words  wof  payable^  which  is  very 
.much  the  fame  with  the  prefent,  bocom  duo,  of  payabio. 

And  upon  the  authority  of  this  cafe,  Lord  Hardwich  de- 
creed the  legacy  to  the  hufband,  |i 

NUbolls  ytxfu9  Loifonp  Offobtr^iB,  1747.  .    Cafe  219. 

^  By  his  will  gives  an  annuity  of  fifty  pounds  each,  to  his  ^^^!**^  *"  *"' 
•"^  brother  and  fiftcr  in-law,  for  tiieir  refpe^ve  livesj  out  ""iSatioS^or** 
of  his  two  (bares  in  the  Now^rmr  Company«  and  charges  iif«>  >«<*  i^  ^^^ 
thefe  (bares,  and  the  lenu  and  profits,  with  the  payment  qfj^g^f^iJ^L'."^ 

tliem*  without  any  de- 

dudion  for  the 
bad  tar,  it  will  be  prefomed  Co  hiff  beea  1^9  paid  by  mstva)  naCtut,  %od  the  peyer  is  oot  iatiikd  ce 
iNfeheved. 

■  1* 
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The  bill  is  brought  by  the  hufband  of  the  fifter,  for  the 
arrears  and  growing  payments  of  the  annuity  of  fifty  pounds* 

It  has  been  conftantly  paid  from  1728  to  the  15th  ^.f  M'j^ 
1744,  without  any  dedu&ions,  but  the  defendant  inf^As  nrw 
it  is  liable  to  a  proportion  of  the  land  tax,  and  that  he  will 
not  pay  the  growing  annuity  unlefs  the  plaintifF  will  account 
backwards,  by  allowing  for  the  fixteen  years  pail  the  land  tax, 
and  take  this  in  part  payment  of  the  annuity. 

The  plaintiiTs  counfel  faid,  there  was  no  ground  to  go  any 
further  back  at  law  than  thd^ftatute  of  limitations,  biit  that 
this  court  will  not  go  back  fo  far,  and  is  exadly  within  the 
«ule  laid  down  in  Ajhn  verfus  Oriel  college^  * 

Here  it  is  the  cafe  of  a  particular  perfon,  who  has  nothing 
elfe  for  maintenance,  and  muft  ftarve  if  £he  is  to  refund. 

Mr.  Attorney  General  for  the  defendant. 

Perfons  are  intitled  to  be  relieved  againft  a  miftake  in  law 
and  equity,  as  well  as  a  miftake  in  fad. 

It  IS  not  faid  to  be  given  for  maintenance,  nor  could  there 
beany  natural  aiFedion  between  the  teilator  and  the  annuitants, 
therefore  are  mere  volunteers,  nor  is  it  charged  by  the  bill  that 
they  want  it  for  maintenance. 

In  Afton  verfus  Orul  college^  a  tenant  had  for  fevcral  years 
paid  the  rent  to  the  college,  without  retaining  the  land  tax, 
and  brought  his  bill  to  be  relieved  againft  this  payment  as  being 
founded  on  a  ipiftake,  and  it  was  infifted  that  he  was  not  liable 
to  the  land  tax. 

There  the  court  would  not  relieve,  becaufc,  by  fuch  an  al- 
lowance, the  college  would  have  injured  their  fuccefibrs. 

Lord  Chancellor, 

There  is  no  juft  ground  to  decree  back  an  account  of  thefe 
arrears,  or  a  refunding,  and  it  would  be  of  mifchievous  con- 
fequence  to  do  it. 

It  is  not  faid  by  the  will,  for  her  maintenance;  but  where 
a  teftator  gives  fo  fmall  an  annuity  to  a  relation  for  life,  the 
thing  fpeaks  itfelf  that  it  was  given  for  maintenance,  or  to 
improve  her  way  of  living. 

Striaij 
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Striflly  it  is  fubje6l  to  the  land  tax,  though  the  party  giving 
does  not  imagine  fo  at  the  time. 

There  was  no  impofition  or  fraudof  the  plaintifFon  the  de- 
fendant ;  if  it  is  a  miftake,  it  is  equally  fo  on  both  fides. 

In  the  cafe  of  Oriel  college^  the  court  mentioned  its  being  a 
fluduating  body,  which,  to  be  fure,  ftrengthens  it;  bur  they 
went  in  general  upon  this,  that  where  it  was  a  payment  of 
long  (landing,  and  there  was  no  fraud,  the  party  receiving  is 
fuppofed  to  have  fpent  it  in  his  maintenance,  and  therefore  ic 
woul(j  be  very  hard  to  make  hicxi refund  what  is  no  longer  forth- 
coming. 

r 

In  the  cafe  of  Brazen-noft  colligij  they  were  plaintiffs,  and 
yet  the  court  made  the  fame  decree  as  in  Oriil  college^  aq^  did 
not  oblige  them  to  ixfutid  the  ;money  they  had  received  of  the 
tenant  beyond  the  taxes.  *     t 

If  this  annuity  had  been  charged  on  lands  by  way  of  rent- 
charge,  and  there  had  been  a  liberty,  of  entring  and  di- 
draining  for  the  arrears,  it  would  not  have  been  fo  ftrong  a 
cafe,  but  here  the  plaintiff  could  have  no  other  remedy  than 
bringing  a  bill  in  this  court ;  for  how  could  (he  have  come  at 
it  by  diftrefs,  for  (he  could  not  have  diftrained  upon  the  water, 
nor  the  company's  goods,  as  (he  had  no  right  of  entry,  and 
therefore  was  under  a  neceffity  of  coming  here. 

I  go  upon  the  reafon  of  other  cafes,  and  on  this  general 
rule,  that  where  the  annuity  is  given  to  a  relation  for  life, 
whether  it  is  expre(red  for  maintenance  or  not,  if  it  has  been 
paid  for  any  length  of  years,  and  no  dedudion^as  been  made 
on  account  of  the  land  tax,  nor  was  it  owing  to  any  fraud  or 
impofition  on  the  receiver,  I  will  prefume  it  has  been  fo  paid 
by  the  mutual  confent  of  both  (Ides,  and  if  there  fhould  arife 
any  quarrel  between  the  payer  and  receiver  afterwards,  the 
payer  is  not  intitled  to  be  relieved. 

m 
Lord  Hardwickt  decreed  the  plaintifF  to  be  intitled  to  the 
growing  payment  of  her  annuity,  fubjed  to  the  land  tax  for 
the  future,  but  declared  that  the  defendant  was  not  intitled  in 
this  court  to  have  any  deduction  in  refped  to  the  land  tax,  for 
•  any  time  precedent  to  the  time  during  which  the  prefent  arrears 
have  incurred. 


Tbi 


576  CASES   Argued  aad  Determined 


Cafe  220.     Tbi  Jttarmj  General  vcrfus  Parker^  Prla  and  Doughty^  Aticboih 

mas  Tirmy  1747. 

Lord  Chancellor, 

Where  there  WM  /T^^HERE  are  fevcral  parts  of  relief  prayed  by  this  infor- 
ftiraYto  A  mation  j  firft,  to  fet  afide  the  eleaion  of  Mr.  D^aghij 
thcrightofelec.  to  the  curacy  of  CUrkmwiUy  and  fecondly,  to  eftablilh  the 
tion  to  a  curacy,  x\^t  of  eleSion  :  in  order  to  this  feveral  queftions  have  beco 

and  not  ezamin-  ■       .     t      i 

cd  into,  or  prov-  maoc  at  tbe  bar. 

cd,  tbe  court 

T^dec^MTu^*  The  firft  was.  As  to  the  eledion  of  Mr.  Doughty^  and  the 
dHmiffed'^he  Tn-  affemWy  in  order  to  it,  and  a  piece  of  unfairnefs  was  objeficd 
formation  with   in  n»t  Countermanding  the  notice  of  eleaion  giTen  in  Fikruan. 

cofts* 

Vei.  43.  pi.  »6.      ^jj^  j.^^^^j  queftion  was,  As  to  the  right  of  elcdion. 

The  third  queftion  was.  If  Mt.  Doughty  was  eleded  ac« 
cording  to  that  right. 

As  to  the  firft,  I  think  the  notice  in  February  was  a  fair  and 
legal  one  ;  and  as  to  the  countermand,  that  it  being  only  on 
the  Sunday^  the  very  day  before  the  eledlion,  I  am  of  opinion 
they  did  right  to  refufe  it,  and  therefore  this  may  be  laid  out 
of  the  cafe,  which  brings  it  to  the  merits  out  of  which  all  the 
reft  muft  arife. 

Firft,  In  whom  the  right  of  eleaion  is,  and  what  are  the 
qualifications  of  the  electors ;  and  this  tends  to  tbe  general 
point  of  eftabliihing  the  right,  by  a  decree  of  this  court,  and 
alfo  to  the  queftion  in  regard  to  Mr.  Doughty. 

And  as  to  the  firft,  it  will  depend  upon  the  words  of  the 
deed  of  truft,  executed  by  Mr.  Drake  \i\  1656,  and  alfo  upon 
the  ufage  in  this  parifti,  explanatory  of  the  deed,  and  putting 
a  general  conftrudion  upon  it. 

« 

It  appears  to  have  been  a  reHory  impropriate^  of  the  monaftery 
of  Clerkenwell^  and  that  there  was  a  perpetual  curacy  arifiog 
out  of  it  of  four  pounds  a  year  to  the  curate  ;  whether  this 
was  an  ancient  peoilon^  or  created  by  King  Henry  the  Eighth,! 
after  the  diflfolution  of  monafteries^  which  was  yery  frequently 
done,  does  not  appear* 

It  was  given  by  Mr.  Drake  for  the  ufe  of  the  pariftiioneri 
and  inhabitants  for  ever,  and  nothing  is  faid  of  the  curacy, 
but  to  be  fure  is  confequent  to  the  truft  of  tbe  reHory  impro^ 
friate. 
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As  in  one  cafe  the  xxjonaftery  were   perpetual  refiors^  and  ^^«°  f^«  K^n. 
the  grantor  in  the  other  after  the  diflblution,  when  ^^is   is  [^!*'V'j"*''^ 
granted  to  the  parifh,  they  have  the  nomination,  becaiife  they  origin«liy  is  t 
have  the  beneficial  rnter'eft,  and  the  truftees  muft  prcfent  pur-  "nonaftery,  giret 

^  ,     .  '        '  I  t         ..     t         it  to  a  pMriin, 

luant  to  their  nomination.  ^^^y  hl7e  the 

nomination,  an4 
tbe  tnideci  moft  prefent  purfuaat  to  it. 

Juft  as  if  it  had  been  a  grant  of  an  advoyirfon  of  a  prefenta- 
tive  living^  the  parifh  would  have  the  right  of  nomination  t6 
the  truftees,  and  they  muft  have  prefented  fuch  perfon  fo  no-  , 

mina  ted. 

Porijhiontr  is  a  very  large  word,  takes  in,  not  only  inhabit-  The  word^- 
ants  of  the  parifli,  but  perfons  who  are  oiccupiers  of  lands,  that  nfii^nerxakttirk 

^x       r  \''  ■  ^jj    ^'  ^L    1    1-  ^       i-  notonly  inhabjl- 

pay  t)^  leverat  rates  and  duties,  tho'  they  are  not  re&ant,  nor  ^nti  of  the 

do  contribute  to  the  ornaments  of  the  church,  parift,  but  oc- 

cupiers of  lands 
that  pay  rates  and  duties* 

Jnhahttanis  is  ftill  a  larger  word,  takes  in  houfekeepers,  tho'  T*ie  word  /«*#- 
not  rated  to  the  poor,  takes  in  alfo  perfons  who  are  not  houfe-  houfcklcMrV* 
keepers  i  9s  for  inftance,  fuch  who  have  gained  a  fettlcment,  tho*  mot  rared, 
and  by  that  means  become  inhabitants,  *"^  ^^l^**  ^"^^ 

■    '       ^  who  have  gained 

a  fettlement,  and  fo  become  inhabirant»>  tho*  Bot  bourekeL<i>ers« 

Some  fort  of  limitation  is  allowed  by  both  fides  to  have  beep  With  ref  ea  to 
put  by  ufage  on  the  liberality  of  this  grant,  and  in  the  con-  * "5  d"ed^c"'There 
ftrudion  of  ancient  grants  and  deeds,  there  Fs  no  better  way  of  is  no  i  ctt'r  way 
conftruing  them  than  by  ufage,  and  contemporanea  expofttio  is  ^he  "[  ^'^"^/"'"f 
beft  way  to  go  by.  uf/gT/and  cL 


tempcranea  tx» 


It  has  been  infifted  by  the  rehtors,  thnt  it  is  confined  to  in-  ^'jj*  "-"^^^^ 
habitants  paying  fcot  and  lot ^  or  to  perfons  paying  to  church  and 
poor^    and   by  the  defendants,   that  ic  extends  to  all  houfi- 
keepers  in  general*  . 

If  it  had  ftood  without  any  kind  of  reflri£lion  at  all,  I  can- 
Dot  fay  the  limitation  of  the  relators  would  have  been  an  un- 
reafon able  one,  and  I  was  of  that  opinion  in  the  cafe  before  me 
of  the  Attorney  General  verfus  Davy^  after  Trinity  term  1741. 
2  Tr.  Ath  213.  It  arofe  in  Devonfiire^  znd  there  I  thought 
the  inhabitants  ought  to  be  retrained  to  perfons  payingy^^r  and 
htj  that  was  a  grant  under  a  charter  of  ttp^crown  in  Edward 
the  Sixth's  time. 

But  if  there  is  an  evidence  of  houfekeepers  confiantly  voting 
in  this  parifh,  it  ought  to  prevail. 

Vol,  III.  P  p  Confidcr 
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ra  a  mutter  dMt     Confider  too  the  time  of  the  grant ;  tbi  iniipiuinU  emgnga^  , 
kpeiidtopaa     f^^j^ii  fii^^  pmrailed  then^  and  therefore  it  muft  be  ruppc^ed 

lradttion»  toe     '         v         ,  r         ,  .     »  •      ^.       •  i_^    ^    i   «•  !• 

tnimm  of  tn-  the  donof  bad  an  intention  to  make  the  right  of  ekoion  as  It- 
«ieotp«r(QOb  beral  as  poffiblet  and  all  houfekeepers  who  were  not  rated^  as 
tiflikoS!^        well  as  rated,  have  voted  in  former  eledions. 

It  was  proved  alfo  at  the  eledion,  that  all  the  four  candt* 
dates  figned  a  paper,  in  which  was  the  following  agreement, 
that  the  poll  Ihould  begili  tfaat  day,  and  M  houfekeepers  fiiatt  . 
poll. 

It  is  very  extraordinary  they  (hould  agree,  if  they  did  not 
think  it  to  be  the  right. 

It  is  exprefsly  fworn  that  this  paper  was  read  pubKckly  to 
the  aflembly,  am  univerfiilty  agreed  to  in  the  veftry  befioft  the 
poll  began. 

Can  there  be  a  ftronger  evidence  of  what  was  the  rig^t  in 
the  parifli,  than  fuch  an  unanimous  acquiefcenoe  previous  to 
the  eledion  ?  ^ 

In  all  thefe  cafes  evidence  of  ancient  perfons  is  conftandy 
admitted  as  proper  evidence,  becaafe  this  muft  depend  a  good 
deal  upon  tradition. 

■ 

Then  how  is  it  poffible  for  me  to  decree  it  to  be  onljir  in 
houfekeepers  pzying/cot  and  bt^  it  would  be  putting  an  arbitrary 
conftrudion  of  the  court,  which  I  am  not  empowered  to  do. 

Mr.  Aftorney  General  (ays,  feled  veftries  in  this  parifli,  and 
only  houfekeepers  paying  iburcb  and  p^er^  have  a  right  to  be 
prefent  and  vote  there ;  but  in  the  interrogatories,  no  quef- 
tions  are  aiked,  what  is  the  right  of  ele&ion,  and  is  not  at  all 
to  be  governed  by  what  is  the  right  of  veftry  in  this  parifli,  for 
a  perfon  may  grant  in  fuch  a  manner  to  a  parifli  as  not  to  be 
attested  at  all  by  the  veftry. 

ThiftltG  viftry  has  been  fet  afide  here  for  30  years,  and  laid 
open  ever  fince ;  but  fuppofe  there  was  afiU^  vifiry  at  the  time 
of  the  mxitdi  fa&a^  yet  it  is  not  in  any  refped  to  be  governed 

by  it,  but  upon  the  foot  and  words  of  the  truft. 

e 

Next^  as  to  the  eledion  of  Mr.  D^ughty^  if  seconding  to  i(ie 
right,  thefe  is  no  doubt  of  it ;  but  fuppofe  it  was  not  accord- 
ing to  the  right  of  eledion,  Mr.  Doughty  on  the  poll  had  a  ma- 
jority of  286,  and  on  the  fcrutiny  they  have  gone  into  no  proof 
as  to  the  merits  of  the  election,  or  how  the  majority  ftood  upon 
the  right  of  the  cledion  :  and  therefore  U  it  had  been  in  the 
houfekeepers  paying  church  and  poor^  I  could  not  fet  afide  the 
ele&ion,  as  they  hate  not  gdlie  into  the  proof  upoii  the  merits, 
nor  turn  Mr.  Don^btj  out  as  be  is  in  pofleflion. 

Nextj 
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Next^  as  to  eftablifhing  it  Yor  the  future  in  iTuch  limited 
iioufekeeper^^  there  is  no  ground  for  that,  there  is  no  general 
allegation  what  is  the  right  of  eledion^  but  is.onl]^  incidental 
in  Mr.  t)9ugbty*%  particular  ele&ion,  no>  is  there  fo  much  as  ah 
interrbgatdrj  framed  for  iShis  piirpoifek 

.  Therefore  I  cannot  nulce  a  decree  to  cfftablifh  the  riglit  of  tMiifdfdwickt 
el^dion,  which  has  not  been  examined  to^  nor  allcdged  nor  f*v<^  seoo^ 
proved  5  t)Ut  If  I  fcoiild  go  To  far  as  to  make  fome  fort  of  decree,  J^Jj^^^  '^^ 
ought  X  to  dired  an  iflue  to  fettle  a  right  which'may  not  come  an  order,  to 
in  queftion  again  in  40  years',  for  Mr.  ^^ou'gbtj  may  coAtinte  F'^ent •??«<». 
cWafe  To  long?  tbfs  Would  Be  ibfard.  ^  "Ji^ha™  "S 

r  pUintiff*t  rcpli* 

The  whole  infcrrttijiti61ii  «ras  difmifled  ^ith  cofts»  «tk»  with  • 

'tiew  to  fet  4owa 
•  -    •  x\iit  csolt  OA  bill 

In  Afichatltkas  terii  17479  bord  Cbanfcelloir  mentidned  fArapduirweroiiLy^ 
caufi  p/ Potts  verfus  RiyneU^  and  gave  direAions  to  the  regifter  !Jl^!jf!j^ 
to  frame  a  general  order,  which  might  for  the  futirre  prevent  SSTdUmiO^ 
Iipp1icati0n$  to  the  court  to  withdraw  tlie,  plaintiff's  replica>-  with  cofts 
tion,eiA  order  to  Tet  down  t)ie  jcaufc  on  bill  tnd.atifwer  only^  ^^^oi^^ 
and  by  that  means  get  the  bill  difmiffed  with  coftr,  fircording  court  tely. 
to  the  courfe  of  the  cqart.  Whereas otherwife  he  muft  have  paid 
the  defendant  his  full  cofts..    Bat  his  Lordfhip  would  riot 
inake  any  order  that  fhotild  aSe£t  this  particular  caufe  at  the 
hearing. 

...'.•  •  ♦  .     ■' 

Niwman  vttt\i%  Aulingy  Ntvmiir  9,  1^47*  Cafe  lir. 

A  Bill  was  brought  for  the  arrears  of  an  annuity  of  30/.  a  a  wi  for  the 
year  given  to  the  plaintiV  and  her  Utehtifbatid  during  J"^JJ^**^^",,/' 
their  joint  liv^s;  atod  to  the  furvivOrv  and  fecuted  by  a  bond  lecvreti  by  bond 
in  the  penalty  of  500/.  *■  ^***  f^^y 

accoiint  decreed  of  the  armn  diie  Ifioce  the  year  174^«  ^  iatereft  at  4/cr  aat.  to  be  coifnputed  at  tbt 
ood-of  each  half  ^car* 

The  defendant  Was  devifee  of  the  rell  and  perfoAal  eftate  of 
^he  dbnoh 

Lord  Chaneelhr  decf^  ah  accbunt  of  the  isrn»ir%  againft  thfc  Ai  thli  was 
defendant,  which  were  due  ever  fince  the  year  1741,  and  in-  m]inrcnarA!and 
Weft  at  iont  per  tint,  to  be  Computed  at  the  end  of  each  half  abondrofecure 
year, 
bond 
Was  cleaf4y  intitled  to  intereft  upon  thfe  arrears,  for  the  couxt  reo,  for  the  court 

have  gone  fur- 
ther in  an  annaity  given  for  maime nance,  and  decreed  intereit,  tho«|h  it  «fU  only  a  bare  limpla  grant 
of  an  annuity,  wUboot  any  poirer  of  entiing;  if  in  akear. 


',  and  faid,  as  this  wall  ^ivch  by  wayDf  maintenance,  and  a  ^{"/j^^]^"!*  ^^'^ 
d  with  a  penalty  for  fccuring  the  payment,  the  plaintiff  in^'ii^^joJ^^' 


P  p  a  have 
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have  gone  farther  where  an  annuity  has  been  given  for  mainfe^ 
nance  ;  and  decreed  intereft,  though  it  is  only  a  bare  fimple 
grant  of  an  annuity  without  any  power  of  entering,  if  charged 
lipon  real  eftate,  and  in  arrear,  or  if  fecured  upon  a  penalty  to 
enforce  the  payment  out  of  perfonal  eftate. 


Cafe  222.  Slbthorp  verfus  Moxom^  November  lO,  1 747. 

The  plaintiiTf  HT^  H  E  queftion  in  this  cafe  was,  whether  a  legacy  (boulJ 
graodmotbcr  J^  he  decn^cd  to  be lapfcd,and  fink  into  the  inheritance  for 
iYk^i^"oJSvc  ^^^  benefit  of  the  heir,  or  go  to  the  rcprefcntative  of  the  legatee. 

sny  Con-in-law 

Ritbdrd  Chii/ingwertb  a  debt  of  506  /.  due  to  ine  upon  bond,  and  defire  my  exeoitor  to  deliver  the  f*wne 
t«  be  cancelled.  The  legatee  died  in^he  life- time  of  the  teflatrix.  The  plaintiffs  bit  nprefentstrvep  Mff^ 
tf  bam  tbt  hmtfaofibii  HjAawp  rftbt  dtbt^  tuid  the  court  mrdtnd  tbi  band  to  be  eUivered  w^tobt  tmtetM, 
Vtz,  49.  pi.  29. 

The  teftatrix,  the  grandmother  of  the  plaintiflF,  devifed  in 
the  following  words  :  I  Hkewife  forgive  my  fon- in-law  Riebard 
Cbillingworth  a  debt  of  500/.  due  to  me  upon  bond,  and  ill  in- 
tereft  that  (hall  be  due  for  the  fame  at  my  deceafe,  and  deiire 
tny  executor  to  deliver  up  the  bond  to  be  cancelled,  and  mad« 
her  fon  John  Perry  fole  executor. 

The  legatee  died  in  the  life-time  of  the  teftatrix. 

Mr.  Attorney  General  for  the  plalntlfF  argued,  that  this  was 
an  extinguifliment  of  the  debt,  and  (hould  enure  to  the  benefit 
of  the  reprefentatives  of  that  perfon  whofe  debt  it  was,  and 
diftingui&ed  upon  the  force  of  the  words,  I  give^  $f  I  forgive', 
a  difference  that  was  taken  in  the  cafe  of  Eiltot  verfus  Daven^ 
fortj  reported  in  2  Vern.  521.  and  alfo  in  i  P.  fyms.  83. 

The  reafon,  he  faid,  of  the  word  lihewlfe  being  introduced 
in  this  claufe  was,  becaufe  {he  had  before  given  10 /•  apiece  to 
the  legatees  for  mourning.. 

Mr.  Brown^  counfel  of  the  other  fide,  faid,  the  true  queftion 
is,  if  this  devife  be  of  a  legatory  natuic,  or  to  operate  by  way 
of  extingulOiment. 

It  does  not  certainly  amount  to  a  rcleafe  of  the  debt,  becaufe 
it  does  not  take  place  till  the  death  of  the  teftatrix. 

A  will  cannot  relcafe  a  debt,  i  Vcntr.  39.  i  Std.  421.  the 
legatee  alfo  muft  be  in  ejfe  capable  of  taking  at  the  death  of  the 
teftatrix. 

The  legatee  pointed  out  in  the  prefcnt  cafe  \%  Richard  Ch\U 
lingmoriby  not  his  executor' or  adminiftratorj  it  was  a  per- 
fonal 
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fonal  bounty' to  hifan^:  and  coupled  with  the  pecuniary  legacy 
of  ten  pounds  (he  bad  given  hioi  before. 

Mr.  If^ttraham^  counfel  of  the  fame  fide,  argued,  that  as 
to  the  words  direding  the  bond  to  be  delivered  up  to  be  cancel* 
led,  they  ftop  too  fliort,  they  fhould  have  gone  fo  far  as  to  {^y 
it  fhould  be  delivered  up  to  the  legatee,  his  executors  or  admi-^ 
niftratorsj  that  would,  he  agreed,  have  been  fufficient. 

Lord  Chancellor, 

I  am  of  opinion  the  plaintiff  ought  to  have  the  benefit  of 
this  difcharge  of  the  debt,  and  that  the  bond  fhould  bedelivered 
up  to  be  cancelled. 

The  teftatrix  had  in  contemplation,  fome  benefit  to  all  the 
branches  of  her  family  ;  the  daughter  of  Richard  ChiUingworth\ 
wife  is  the  perfon  who  now  applies  for  this  benefit,  and  it  ti^ould 
be  hard  to  fay  that  becaufe  the  fon-in-law  died  in  the  tefl^trix's 
life-time,  that  the  grandaughter,  who  was  of  the  teflatrix's 
blood,  fhould  lofe  it. 

To  be  fare  where  a  teftator  gives  a  debt,  ox  forgives  a  debt,  Where  a  tcftator 
it  is  a  tcflamentary  afl,  and  will  not  be  good  againft  creditors,  ^"'r^.'u'**^^'! 

-  .     >-  ^  '  .  00  »  Will  not  be  good 

but  againft  an  executor  it  may.  agjinft  creditors, 

but  againfl  an  executor  it  xna\  • 

And  though  this  cannot  operate  as  areleafe  at  law,  yet  equi-  if  annaion  had 
ty  will  carry  it  that  length,  and  if  an  adtion  had  been  brought  *»««  brou^t  on 
on  the  bond,  this  court  would  have  granted  an  injunflion,  or  courc^woald* 
an  original  application   might  be  made  to  this  court;  if  fo,  have  granted aa 
what  operation  will  it  have  in  the  prefent  gueflion.  injunaioa. 

In  the  cafe  of  Elliot  verfus  Davenport^  ♦  had  it  been  faid,  / 
forgive  mj  fon  fuch  a  debt,  and  the  bond  had  been  ordered  to  be 
delivered  up  by  the  executor  to  be  cancelled,  it  had  been  held 
a  difcharge. 

'There  is  nothing  perfonal  in  the  prefent  cafe  in  the  dire£tion 
diat  the  bond  fhould  be  delivered  up  to  be  cancelled. 

But  it  is  objefled,  this  is  not  an  independent  claufe,  but 
ancillary* 


*  A,  derifei  to  B,  400  /.  which  be  owed  her-,  provided  that  thereout  he  paid  frvrrai 
fums  to  his  wife  and  children,  and  the  reft  Ihe  freely  gavt  to  him,  and  directs  her  eze* 
cutor  to  deliver  op  the  fecunty,  and  not  to  claim  any  part  of  the  debt,  but  to  f^iv:  fuch 
releafr  as  B,  his  executors,  &t.  should  require.  B.  dies  m  thel  fe-tione  of  the  teflatrix  ;  - 
the  M^rtt  r  of  the  Rolls,  S.r  Jcbn  Trevor,  decreed  the  legacies  given  out  of  the  400  /  to 
be  paid,  and  the  rciidue  of  the  debt  to  the  eiccotor.    Eltiut  veriot  Davtn^,  2  f^er^^ 

P  p  3  Th: 
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The  queftion  then  is,  what  conftruAion  the  court  ihoujd  put 
^pon  it. 

I  think  the.teft«ttix  intended  /«  all  ewnts  the  bonds  ihould  bcL 
delivered  up  to  be  cancelled  ;  if  this  was  her  intention,  the  caie 
is  clear,  and  would  9pcute  moft  (or  the  hene&t  of  her  fao^ily. 

In  Elliit^nd  £>#oni^^ttke  word^  are  not  penned  xsforgiffiw 
tiifs  or  nmijjion^  there  was  no  intention  to  releafe  the  recog- 
tiifancetill  Sir  ff^iUiam  Elliot  paid  150/.  thereout  i  but  here  is 
a  clear  intention  to  releafe  the  debt ;  there  it  was  to  be  delivered 
up  to  Sij  IVilliam  Elliot ;  here  in  general  to  be  cancelled. 

There  the  right  of  adion  fubitfled,  which  was.  the  reafonpf 
that  opinion ;  here  it  would  be  too  nice  to  make  fuch  a  dif* 
tindiop,  apd  would  nariTQw  the  bounty  too  much,  i^ntendcd  by 
the  teftatnx  to  her  family  ;  and  therefore  I  decree  the  bond  tp 
be  delivered  up  to  tbe  plainti^to  be  cancelled^  but  withoi^C 
cofts.  ''■'.'' 


Ca(c  a23«     IViflifum^  ycrfus  Longfellow.     Eajitrterm  1746,  liforetbi  Mofiir^ 

•        of  thi  Rolls,  WiUiam  Fortefcuey  Efq. 

ifadefendiDt  JLAJiSiX  Bujh,  a  defendant,  difclaime^  gei^erally  as  to  ajl 
diWaimi  general.  yRZ  jhc  matters  in  the  bill,  the  plaintiff  ought  not  to  have  rc- 
wT^ili  to  her  P'M  «9  her  anfwer  ;  by  doing  fo,  and  ferying  her  with  a/ii*- 
aifwer,  ami,      poena  to  rejoin,  (he  is  intitled  to  have  cofts  againft  him  to  ^ 

a'^  ^fl'^to'  '**^^  ^^^  ^^^  vexation  ;  otherwife  where  the  difclaimer  is  ta 
^joinf Te  ii^    par^  and  thic  anfwer  is  as  to  anotjhcr  part, 

intitled  to  have 

coIU  againft  him  for  the  vezatioo. 

Cafe  224.  Buljlrodo  verfus  Bradley^  Novimher  7,  1 747.. 

In  decrees  againft  X  ORD  CHANCELLOR,  It  IS  the  conftant  pradice  of  dM 
bir/«V'*f^emV  Jm  fO"rt  in  decrees  againft  a  mortgagee,  upon  a  bill  for  re- 
tion,  or  ag.infldemption,  or  againft  anexccutor  to  account,  ^o  diredl  it  with- 
an  executor  to  out  future  words,  videlicet^  to  account  for  what  they  have  rt- 
coSife^orthr*^^*^^^r  or  might  have,  if  it  had  not  been  for  their  own  de- 
court  to  dircft  fault;  and  yet  if  the  pcrfon  decreed  to  account  receive  any. 
!ioTii*''*aVd"'"er^^"*  fubfcquent  to  the  decree,  it  is  inquirable  befqrc  the  Ma^' 
iTtte  *pe*"on  Jte- '^^^  *P.^  the  defendants  in  each  cafe  muft  bring  fuch  fums  fo 
cfwdtii  acci  unc  received  to  account. 

rercive  ny  <hing; 

fubic^ttsat  to  tl^  decxee^  It  is  iiiquir&Ue  befc^r^  the  MiQer«  and  thqf  muft  ^riog  fiich  fymfi  Xfi  accoo&t* 

Harding 
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Harding  yerfus  Cmt,  Nwimbir  2r,  X747«  Cafe  2I5. 

T|H  E  caufe  berng'/ff  Lprd  Chanetlkr^s  paper  for  htarlng^  the  A  pbintiflTby  a 
plaintiff  petitioned  the  Maftcr  of  the  Rolls,  that  he  might  S?,J;»g^^ 
be  at  liberty  to  amend  his  bill,  by  adding  a  prayer,  upon  a  stifM*nfy{whta* 
fuggeftion  thai  tht  eaufi  was  at  iffki  9nfy^  and  that  the  prayer  it  wai  in  the 
was   in  the  original  bill,  but  omitted  by  negligence  in  the  p,^'j",*^i^ 
amended,  and  it  was  ordered  accordingly.    ^*^  Uit,  obtained  aa 

order  at   the 

The  defendant  moved  at  the  opening  of  this  caufe  to  dif-  ^^^"'^^V'h!!^ 
charge  this  order,  as  being  obtained  upon  a  wrong  fuggeftion.  bill;  the  order 

difchargcd,  and 
..  ^^  the  caafe  pot  off 

Lord  Chancellor,  tui  next  tenn, 

on  paying  the 

I  can  take  no  notice  of  the  original  bill,  for  though  it  be  that'tbeVia^uff 
ftill  upon  the  file,  it  was  not  properly  before  the  court,  and  may  have  an 
therefore  the  order  muft  be  difchargcd,  as  being  irregularly  ob-  ^^-^^^^^^ 
tained,  with  twent]^ihillings  cofts;  and  his  Lord£ip  put  offuu. 
the   caufe  till  next  term,  that,  upon  paying  the  cofts  of  the 
day,  the  plaintiff  might  have  an   opportunity  of  amending 
his  bill. 


Lelgb  andothirs  verfus  Barry  and  9tbirsy  Decanlir  4,  1747*     Cafe  226. 


THE  plaintiffs  are  creditors  of  one  Jamts  Randal^  and  had  iftroR^swiH 
effcds  of  his  in  their  hands;  he  becomes  a  bankrupt,  **'"^^^**{2|||^*''^ 
and  the  defendants  are  chofen  affignees  under  his  commiffion  ;  the  aas  of  each 
feveral  difputes  ariilng between  the  defendants  and  the  plaintiffs  othtr  at  uicy 
in  relation  to  James  Randal^  and  fuits  depending  on  that  ac-  ^JJ^  **""•  ^ 

■  •  i_ii«»rfr»Att  the  coort  wul 

coun^  they  came   to  an  agreement,  that  the  plamtiffs   Ihall  not  relieve  them, 
retain\as   much  from   the   produce  of   the  effeds  of  ^^^mi^i  ^^^eciaiiy  in  the 
Randal  in  their  hands,  as  will  anfwer  them  a  compofltion  o^^^^'^J^!^ 
two  (billings  and  fix  pence  in  the  pound  for  their  debts,  and  ai  this  was. 
ihall  accoupt  for  tbe  overplus  to  the  defendants. 

A  deed  was  executed  for  this  purpofe  between  the  plaintiffs 
and  the  defendants,  in  which  the  plaintiffs  John  Gihfin^  Jo^ 
ftpb  Merrimany  William  Ltigb^  and  XJeorgi  Jreftgariby  did  for 
themfelves  feverally,  and  for  their  feveral  and  refpe£live  heirs, 
executors  and  adminiftrators,  cQvenaQt  with  each  other,  and 
the  heirs,  executors  and  ad  mini  ftra  tors  of  each  other,  that  tl\e 
above  agreement  (hall  be  good  ahd  valid,  and  that  they  will 
perform  the  fame  on  their  refpediive  parts. 


P  p  4  And 
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And  afterwards  in  the  covenant  for  carrying  the  agreement 
into  execution,  the  words  of  the  fecond  covenant  were,  They 
do,  and  each  of  them  doth  covenant,  promifc  and  agree  with 
the  defendant  Thcjnas  Barry  and  Richard  Packer^  their  cxe€tt« 
tors  and  adminiftrators,  that  they  will  pay  the  overplus^  Vc. 

Jcfeph  Gihfan^  one  of  the  covenantors,  did  alone  receive  th© 
money  for  the  fale  of  James  Randal's  eftcds,  uai  the  othiera 
only  joined  in  the  receipt  to  the  purchafers. 

Ciifon  is  become  a  bankrupt,  and  no  payment  has  been  made 
to  the  defendants  the  aifignees. 

The  defendants,  the  aiSgnees  of  Jarms  Randal^  brought 
three  feveral  adions  of  covenant  againft  the  plaintiffs,  upon 
which  the  plaintiffs  brought  a  bill  here  for  an  injundion, 
which  was  granted  on  the  ufual  terms  of  giving  judgment  with 
a  releafe  of  errors. 

It  was  infifted  for  the  plaintiffs,  that  they  ought  not  to  mako 
good  the  deficiency  occafioned  by  Jofeph  GibforCs  bankruptcy^ 
as  he  alone  received  in  the  whole  money  arifing  from  the  effefii 
of  yames  Randal^  and  as  truftees  they  could  not  avoid  joining 
with  Jofeph  Gihfi%\ti  the  receipt. 

Lord  Chancellor^ 

*rhou  h  there  tie  ^^  ^^^  ^^^^  ^^  truftecs  though  there  arc  not  negative  words  in 
not  negatife  a  deed,  that  they  Jhall  not  he  liable  for  the  aSis  of  one  another^  yet 
words  in  a  deed,  this  court  will  not  make  them  liable  for  more  than  each  has 
^ot  be  liable     received. 

for  one  aoocber^s  a£hj  yet  the  court  will  not  make  them  To  for  more  than  each  has  received* 

If  they  ai)  join  in  The  court  has  cven  gone  further  ;  for  where  they  all  join  in 
•  >*«'?'  for  mo-  a  receipt  for  money,  it  will  make  that  truftee  liable  only  who 
wu'm'ikc  tha"  received  it,  for  they  are  all  obliged  to  join  in  the  recei}lt; 
truftee  liable  ochcrwife  as  to  the  executors,  for  there  is  no  necefflty  for 
l!it'^^oi^Jx''^iit  ^heir  joining,  but  may  aflfeverally  if  they  think  fit. 

aa  to  executor 8 J 

hecaufe  they  But  if  the  trufiees  will  bind  themfelves  to  be  liable  for  tfie 

»eed  not  join.      ^^^  of  each  other,  the  court  will  not  relieve  them. 

In  the  prefent  cafe  they  are  not  bare  truftees,  but  interefied 
as  creditors  of  James  RandaL 

The  firft  is  a  feveral  covenant,  for  they  id  for  themfelvca 
feverally  covenant  with  each  other,  and  for  the  heirs,  execu- 
tors and  adminiftrators  of  each  other. 

Afterwards  in  the  fpecial  covenant  for  carrying  the  agree- 
ment into  execution^  it  is  plainly  joint  and  feveral^  for  it  is. 
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tBey  dn,  and  each  of  them  doth,  covenant,,  promife  ^nd  agree 
with  Thomas  Barry  and  Richard  Decker^  their  executors,  s^c* 
that  th^jr  wiH  pay  the  overplus,  fcfr.  and  it  was  for  the  <;on- 
irenieiice  of  the  truft,  that  they  had  a  joint  and  feveral  poWer» 

Another  reafon  that  makes  thelin  each  liable  for  the  other  is« 
that  this  is  a  compodtion  of  debS,  and  if  good  at  law,  unleft 
fraud  or  miftake  appears  in  the  compofition,  there  is  00  in- 
(lance  of  this  court's  relieving  againft  it. 

The  deed,  befides,  recites  thiere  were  fuits  depending,  and 
a  demand  upon  the  plaintiffs  on  account  of  James  Randall^ 
the  bankrupt,  and  allows  them  to  retain  what  they  had  ia 
their  hands,  to  anfwer  them  a  compofition  of  twoihillings  and 
fix  pence  in  the  pound,  ikpoA  entk'ing  into  the  agreement  and 
covenants  in  the  deed. 

This  court  have  been  fo  ftrift  in  regard  to  compofitions,  if  then  i«  •« 
that  iftherebean  agreement  to  pay  the  compounded  fum  at  •g'**"**"*  ^*>  P*y 
a  day  certain,  and  theperfon  fails  of  paying  it  at  the  time,  fum^at"rd% 
they  will  not  relieve  him,  but  he  muft  pay  the  whole  debt  to  c«ruin,  and  the 

whole  debt  to 

Lord  Chancellor  decreed  the  plaintiiFs    flioold    be    charged  **»«  creditor,  for 
jointly,  to  maice  good  the  deficiency  of  Jafiph  Gibfon,  and  to  not  r^v"  "^^ 
pay  the  defendants  the  cofts  at  law,  and  the  cofts  in  this  court, 
fo  far  as  itxelatesto  the  relief  fought  againft  the  joint  cove- 
nant contained  in  ttie  deed  of  the  ajth  of  Februarj  1741. 

Banks  verfus  Denjhaw  anditbersy  Decembtr  g,  1747.  Cafe  227. 

it  Queftion  arofe  in  the  caufe,  whether  the  court  would  Ateftatorfaysin 
■/T^  fuppjy  the  want  of  a  furrenderof  fome  part  of  copy- *»'» ^»i^  U''»«  al^ 
Itf^ld  lands  belonging  to  the  father,  in  favour  of  the  plaintiff,  a  "^ho7/''an7co- 
younger  child  ?  The  father,  who  was  the  teftator,  having  two  py  hold  mem  agc« 
copyhold  cftatcs,  one  of  which  he  had  furrendered  to  the  ufe  ^°  ^'  ■****  ^• 
Of  his  will,  and  the  other  he  had  not.  ie^thlTpr. 

hold  part  thcie* 
ef  to  the  afe  of  this  my  wilL)  He  bid  two  copyholdf,  one  of  which  be  had  furreodercd,  the  other  not. 
^  hetng  clearly  Bis  intention  that  b9tb  fiould  pafs^  and  being  a  devife  /•  a  younger  child  totally  unprovided  for^ 
tbt  court  dire£ied the  beir  at  law  tofarretditrtt  to  tht/ame  ufes  as  were' declared  by  tbe  will,   VeSt  63.  pU  36. 

It  was  argued,  for  fupplyingthe  want  of  the  furrender,  that 
the  teftator's  intention  was  plain,  that  all  his  freehold  and 
copyhold  eftates  (hould  be  fubje£t  to  ^the  trufts  of  his  will, 
under  which  the  younger  children  claimed  ;  and  that  the  younger 
child  being  otherwife  unprovided  for,  the  court  would  fupr 
port  the  intention  of  the  teftator  as  to  the  fund  for  anfwcring 
ihis^  and  the  other  charges  created  by  the  will. 

2  On 
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On  the  other  fide  it  was  argued,  that  the  teftator's  having 
'  furrendered  part,  and  thereby  (hewn  that  he  was  apprehenfive 
of  the  neceffity  of  furrendcriog  his  copyhold  eftates,  that  be  io* 
teniled  (hould  be  fubjeA  to  his  will,  to  the  ufes  of  fuch  will, 
excluded  any  argument  from  intention  that  the  whole  (bould 
pafs,  and  rather  favoured  an  argument  that  he  intended  no  more 
(hould  pafs  than  he  had  futrendered  ;  and  the  cafe  of  Bm'hr 
verfus  Barhrj  before  Lord  Hardwicke^  was  cited,where  part  of 
the  tcilator's  eftate,  confiding  of  the  Kingof  StfA/miVs  Head  on 
Turnbam  Grein^  being  copyhold,  and  the  greateft  part  thereof 
lying  in  a  manor  where  the  teftator  had  made  a  furrender  to 
the  ufe  of  his  will,  but  the  remainder  a  fmall  part  in  ano- 
ther manor  in  which  no  furrender  was,  yet  the  court  refufed 
to  fupply  a  furrender  in  that  cafe,  though  fo  apparently  in* 
convenient  and  deftrudive  to  the  cftate. 

Lord  Chancellor9 

The  court  ought  to  fupply  the  want  of  a  furrender  in  tfie 
prefent  cafe,  the  words  oif  the  will  are  as  ftrong  as  can  poifiUf 
be  to  (hew  the  teflator's  intention,  that  the  whole  fbonld 
pafs  ;  *'  Alfo  I  give  all  and  every  my  freehold  and  eopyhold 
**  meiTuages  to^.  and  B.  (having  furrendered  the  copybcdd 
*^  part  thereof  to  the  ufe  of  this  my  will)"  which,  being  in  n 
panntbifis^  is  but  in  the  nature  of  a  recital,  and  as  fuch  con« 
iidered  only  as  a  miftake,  and  not  defcriptive  of  what  the  tef- 
tator intended  (hould  pafs,  as  was  the  tafe  in  BMrUr  verfus 
Barker^  December  15,  1 743,  which  I  very  unwillingly  deter* 
mined  as  I  did,  the  words  there  were  wbicb  c$pyb§U  frtmiffig 
I  bave  furrendered^  thefe  werereftridive  words,  and  bound  the 
court  to  judge  on  what  were  furrendered, 

Suppofe  the  teftator  had  in  his  will  faid,  whereas  I  have  fur* 
rendered  my  copyhold  to  the  ufe  of  my  will,  now  I  do,  bf^. 
and  there  had  been  no  furrender,  it  woul4  have  been  fuppiicd 
in  favour  of  yonnger  children,  legatees,  or  of  creditors^ 

Befides,  in  the  prefent  cafe,  the  fubfequent  part  of  the  wiH 
puts  the  matter  out  of  all  doubt  as  to  the  teftator's  intention, 
\i  that  was  not  fufl[icient]y  plain  before,  as  he  thought  it  wsaiy 
where  the  teftator  goes  on,  but  my  will  is,  that  the  faid  copy- 
hold part  fhall  be  fubje<Sl  to  the  payment  of  4.00/.  due  on  a 
mortgage  of  a  part  thereof ;  now  this  muft  be  meant  the 
whole  copyhold  part  of  his  eftatc^  bccaufe  the  400/,  mort- 
gage was  on  the  part  of  the  copyhold  which  wa^  not  fur- 
rendered. 

Upon  the  whole  I  am  clear,  on  the  manifeft  intention  of  the 
teftator  cxprcflcd  in  his  will,  that  fhe  furrender  (hould  be  fup- 
plied  i  and  directed  the  heir  at  law,  who  was  alfo  the  cuRom- 
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t^TY  heir,  to  fucreader  the  Aiine  to  the  (kme-ufes  at  were  de- 
f:lared.by  the  teftator's  nfUl,  but  (uch  fitrrendcr  to  be  at.cbo 
^ofts  of  the  plaintifii 

> 

Fffitr  ytxC\i%FiiJ/iU^  Djcmherij^  1747.  Cafe  228* 

THE  bill  prayed  that  the  defendant  VaJJallj  and  the  re-  Toabiiibnn^ 
prefentatives  of  the  pthe^  ei^ecutors  of  the  plaintifPs  fa-  againiitbedefta* 
f her,  may  account  to  the  plainti^^,  and  that  he  may  be  paid  what  tw'4**rcS!mI 
ihall  appear  to  be  due,  and  that  he  may  be  auieted  in  the  pof-  he  pleads  a  fuit 
feffion  of  thofe  efii^tes  cqi^  to  him  ^y  the  death  bf  his  brother  I"  ^  ^»^  ^ 

lobn.  Chancery  at  7^ 

againft  lum  bf 
the  plalntifT,  with  the  like  mtftfr  of  CfpspWiH  rdttinf  to  the  espKutoifhip  t  nnther  the  term*  nor  eves 
the  year  in  wbkh  the  fMit  was  inftimte4»  bdog  itt  out  Ibr  ocrtaia,  these  it  not  chat  averment  which 
<ourU  of  law  and  tquity  both  ic^iuic  «a  pkM^  and  m  ^  wa%  t^iefoj^  dtMite  io  foim^Ltrd  Hanimtjh 
fv€r»ruled  tbt  fUa% 

To  this  it  w?s  pleaded^  that  the  plaintiff  ^nd  the  defendant 
are  natives  of  Jamaica^  where  both  their  eftates  lie,  and  bo^ 
of  them  being  refident  there,  the  plaintiff,  in  or  about  I74S» 
•brought  his  bill  in  the  co^Ft  of  cliancery  there,  againft  the  de- 
fendant, as  one  of  the  executors  of  the  plaintiff^s  father,  and 
in  his  bill  fets  forth  the  like  matter  of  complaint  relating  to  the 
^xecutor(hip,  and  guardiaoihip,  and  ^he  defendant's  manage- 
ment and  cc^nduA  of  theeftate,  and  fets  qp  the  like  claim  to 
the  eftate,  and  prays  the  like  account,  and  the  fame  relief,  as 
^Q  reauired  and  pr^yod  by  bis  prefent  bill. 

To  which1)ill  in  7tfi9«^9  this  defendant,  in  1747*  P^^  ''^ 
his  anfwer,  with  the  account  relating' to  the  truft  eftate  an- 
nexed ;  and  fgon  after,  in  Auguft  17459  quitted  Jamaica^  for 
the  recovery  of  his  health)  ^nd  left  bis  attorney  there,  to  ma« 
page  this  fuit,  and  bis  o(h^r  a^airs. 

Iffue  was  joined^  and  the  fame  caufe  is  flill  depending  there« 

The  defendant  refers  to  the  record  in  Jamaica^  as  l^e  has  no 
copy  of  the  proceedings  there ;  and  infifts  by  his  plea,  that  as 
all  the  matters  and  thmg9  lie  there,  he  ought  not  tq  be  fued 
fgt  thq  fume  ma|tters  and  things  he^e,  all  the  vouchers  being  ii\ 
"Jommca^  and  the  laws  and  cuftomsi  th^re  differ  in  many  re- 
fpeSs  from  tHofc  in  this  kingdom  \  and  the  defendant*s  eftate 
}ying  altogether  in  Jamaica^  and  liable  to  be  frqueftered  for 
the  n9n-pe|;rorqiaq9e  of  apy  order  and  decree  there,  and  being 
more  thaq  fqficient  for  that  purpofc,  he  therefore  pleads  t))e 
bill  and  anfvyer,  and  proceedings  there^  tq  the  difcoycry  and  re* 
lief  now  fought* 

Mr.  fFilJfrfiham^  in  fupport  of  the  defendant's  plea,  citfd 

Scarry i  tafe  in  the  Exchequer y  5  C9.  61.  there  Owen  brought  an 

\  aflion 
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afiion  on  the  cafe  againft  S/^rry  of  trover,  oF  a  certain  quan- 
tity of  cotton  yarn,  and  felling  it  to  perfons*  unknown,  and 
converfion  to  his  own  ufe  ;  the  defendant  pleaded,  chat  tlite 
]^aintiff  had  another  a&ion  on  the  cafe  depending  in  the 
King's  Bench  for  the  fame  trover,  and  converfion  of  the  fame 
goods,  and  this  fuit  is  profecuted  pending  the  other  :  and  it 
was  refolved  by  Sir  Rcgtr  Manwood^  Chief  Baron,  and  the 
whole  Court  of  Exchequer,  that  the  biIl,(houId  abate  $  for,  by 
the  rule  of  law,  a  man  (ball  not  be  twice  vexed  for  one  aod 
the  fame  caufe,  nemo  debet  bis  vexari^  Ji  cunfiet  curiic  quod  fifn 
una  ei  eadem  cavfa. 

He  likcwife  cited  IVells  and  his  wife  verfus  The  Earl  of  Ah' 
trimy  Decitnber  6,  17I7>  and  Otway  verfus  Ramfay^  Mich,  ii 
Geo,  2.  in  B.  R.  to  (hew  that  judgments  obtained  in  the  courts 
here  extend  not  to  Ireland. 

He  infifted,  thare  is  the  fame  reafon  why  the  plantations 
fhould  have  the  fame  power  in  their  courts  of  equity,  as  ithc 
courts  in  Ireland  have. 

As  to  the  inconvenience  charged  by  the  bill  itfeJf,  that  the 
inventory  of  the  executor  is  filed  at  Jamaica,  and  that  this 
court  cannot  by  any  method  oblige  them  to  bring  it  over; 
fuppofe  a  decree  fliould  be  made  there,  all  the  books,  papen 
and  writings  are  then  of  courfe  direfled  to  be  produced,  in  or* 
der  to  take  the  account;  the  fame  decree  may  be  made  here, 
and  then  we  can  only  have  copies  of  the  books,  ^c,  or  thcie 
may  be  two  conrradidtory  decrees,  which  is  the  principal  reafoa 
why  the  court  will  not  allow  of  two  fuits  for  the  fame  matteri 
depending  at  once  in  two  different  courts. 

The  court  of  Jamaica  pays  no  more  regard  to  the  decreet  of 
the  court  of  England,  than  this  court  does  to  the  fentcnces  of 

foreign  courts. 

The  inconvenience  of  entering  into  ic  here  being  fo  great, 
the  convenience  of  determining  it  there  fo  apparent,  he  ioiifled 
that  the  plea  ought  to  be  allowed. 

The  defendant  has,  befides,  afTerted  in  his  plea,  that  he  has 
a  large  fortune  which  is  liable  to  be  fcqueftcred  there,  fo  that 
the  plaintiff' may  have  complete  juftice. 

In  anfwcr  to  an  objedion  thrown  out  by  the  plaintiflF,  that 
the  plea  is  not  fupported  by  proper  averments,  and  particularly, 
that  it  does  not  aver  the  fuit  in  Jamaica  is  ftill  depending;  Mr. 

JVilbniham  cited  Urlin  verfus  i  Fern.  332,  where   the 

Maflcrof  the  Rolls  held,  that  there  need  not  be  a  pofitive  aver- 
ment, that  the  former  fuit  is  ftiil  depending,  for  that  is  ex- 
aminable by  the  Mailer. 

Lo&n 


in  the  Time  oF  Lord  Chancellor  HardwickI.  5S9 


Lord  Chancellor, 

If  this  plea  had  been  well  pleaded,  it  might  have  brought 
oh  a  confiderable  quefiion. 

The  difFcrcnt  courts  of  equity  are  held  under  the  fami  where  the  de- 
crown, though   in  different  dominions,  and  therefore,  con- £";*^'{l,^^l, 
i^dering  tl^is  as  a  court  abroad,  the  point  of  jurifc)i£lion  is  the  caufe  of  foic 
the  fame  as   if  in  Ireland  y  and*  it  is  pertain  where  thp  provi-  *"!*  '"^H^hlT 
fion  is  in  Ergland^  let  the  caufe'  of  fuit  arife  in  Ireland^  or  bin  be'braugbt 
the  plantations,  if  the,  bill,  be  brought  xu  BngUtnd^,   as  theheie,  the  couct 
defendant  is  here,  the  courts  do  offriinferfonam^  and  "P^yj  l^L^jJ*^  '* 
by  compulfion  on  the  perfonj  and  prpcefs  of  the  court,  com-  nayyby'c 


9gert  tu 
r,    snd 
cooipol* 

pel  him  to  do  juftice.  •  fio" «» f*»«  P«- 

*^  '  foil)  compel  bint 

Suppofe  different  fuits  are  brought  there^  and  fiere,  what  ^  ^^" 
is  to  bie  done  ? 

I  take  it  to  be  clear,  if  ao  afljon  is  brought  in  the  courts  of  ^^  ****  defendant 
King's  Bench,  or  Common  Pleas,  and  the  defendant  pleads  j^iVcVour*  o^ 
to  it  an  a6iion  in  Inland,  or  the  Plantations^  they  could  not  K.ing*i  Bench  or 
take  any  notice  of  it,  nor  would  it  bar  the  jurifdiftion  of  the  ^«»n»onPi«M» 

^  , '  '  •'  .  plead  to  It  aa 

court  here.  ,aion  in  the 

plantarioaa,  it 
will  not  bar  the  jvrifdiaiM  hertw 

It  has  been  determined,  if  an  adion  be  brought  in  7r/Awi  Though  ao  aa^ 
on   a   bond,  and  fued   to  judgment  there,   you  cannot  even  ^^^J  .^*2^ 
plead  that  judgment  to  an  afiion  in  the  courts  herp.  Umdon  a  bond, 

and    fued    to 
judf  mast  there,  you  ^mnt  plead  to  it  ao  tuRiom  het«w 

The  general  ruk  of  courts  ixyf  equity  with  ro^rd  to  pleas,  The  role  i^th 
is  the  fame  as  in  courts  of  law,  but  excrcifed  with  9  more  IJ^'ocriiberaiif 
liberal  difcretion.  ,  kpre  eserciic<i 

thaA  at  Uw« 

To  be  fure,  two  fuits  for  the  fame  matters  in  the  planta- 
tions and  here,  may  be  attended  with  inconvenience,  as  Mr. 
fyilbraham  haa  tirged ;  and  Lord  C§wpgr,  for  thak  reafon,  in 
ff^elis  vcrfus  LirJAmirimf  went  as. far  as  he  could,  but  I  fiiould 
not  have  been  of  opinion  Aiyfelf^  to  allow  the -plea  there,  to 
the  diicovery* 

The  plea  to  the  jurifdifkion  is  known  here  as  well  as  at  Though  in  tht 
law,  but  it  is  not  fo  as  to  pleas  in  abatement  or  bar,  for  the  Jclfus^'zw /rir- 
court  here  allow  themfelves  a  greater  latitude  as  to  circum*  rr/m,  Lordc^w 
ftances  ;  and  in  the  order  of  Lord  Cowper^  there  is  a  rcferva-  P^""  allowed  the 
tioo  for  further  proceedings  here,  if  Lord  Jntrim  ihould  make^Vcr^^iIrd '» 
St  impraAicable  (0  proceed  in  Inland.  Hard^Uke  (kii. 

T*  he  (hould  not 
have  been  of  that 
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tr  is  faid  here,  that  in  or  about  fuch  a  year,  the  piaiotiflr 
brought  his  bill  in  the  court  of  Chancery  of  Jamaica^  &c. 

Not  even  the  year  Is  fet  out  for  certain,  not  fo  much  ak 
the  term  mentioned  in  which  the  fuit  was  io(lituted,  and  kx^ 
forth  in  general  only,  that  his  former  bill  pfy%  the  like  ic-^ 
dount,  and  the  fame  relief  with  the  prefent. 

I'his  is  pleading  hiftoritall'y  only,  aiid  upon  his  iheinorn 
without  any  averiheht  or  certainty,  which  court!  of  law  aw 
equity  bdtb  require  in  pleas. 


It  #as  raid  by  Nin  f/^^ibaA^  the  defendailt  had  no  CQ^r 
of  the  proceedings  with  him  in  JSngbhUtf  and  tberefdie  €Oldd 
iRot  plead  it  with  more  cetbihty. 

But  this  will  not  make  the  plea  at  all  the  bietteir,  the  d&> 
fendant  ought  to  have  applied  by  motion,  on  this  fuggeftiott. 
for  more  time  to  plead  or  anfwer,  but  the  court  cannot  by 
their  rules  allow  this  plea,  as  it  is  defe&ive  in  fomi^  tod 
therefore  his  Lordfliip  bvcr>>ruled  the  plea; 


Cafe  tig.     bitt  verfus  kud^  bicmhir  17,  1765.    Mr.  Baron  Clfaf*  ik^ 

ting  for  L$rd  CboMctlkr. 

Ih  Mmf^  T74J, 

S^thl^^dl^'  'T^ttE  plaintiff,  as  redor  of  Blunfdim  in  mitjhirf^  brought 
UniMAxt  for  X  ^^^  ^^^'  againft  the  defendants,  as  occiipiers  of  lands  in 
'^'Vj^i^^^  *®  parifli,  for  the  g^eat  and  fmall  tithes,  and  pi^ys  that  they 
thcarafe  WM '  °>^y  come  to  an  accburit  wiih  hiih  for  the  tithes  vsMcb  an  dtik 
hntd  «t  the  and  p4iyMi  t9  ibt  pUuwiiffy  and  that  they  may  pay  td  him  all 
^^^Unttt^  and  fmgular  his  tithes  and  duties  for  the  future^  as  they  (hall 
and  tu  defend'  accrue  and  grow  due,  ais  Ibn^  as  he  contidues  redor  theiv. 

aaci  diftA«d  to 

iaif  what  flkrold  rcfpel^ifely  bt  fraad  ^ne  \  t*o  •  UoM  bfU  for  the  faine  ma'tter«  the  defendant  pkril 
Che  firft,  and  the  decroe.  Mr.  Baron  OlHI  iUolM  the  plea^  at  tbt  defendant  inibld  ottabr«ri&  M  pnc  lb 
^nhie  eipeoc^  and  double  ftacioii. 

The  defendants^  as^tb  fo  isiiich  of  the  bill  as  feekl  any  a0> 
count  or  difooveiy  of  thie  titheis  ariiing  ih  Bharfdm^  at  any 
time  before  the  26th  of  Aprils  1 74.6^  pleads  that  before  the 
plaintiff  exhibited  bis  prefent  bill,  he  did,  in  May^  l745f 
exhibit  his  firft  bill  againft  the  dejrendants  for  an  account,  and 
difcovery  of  the  tithes  arifing  in  Blunfdeny  and  by  that  bill 
prayed,  that  the  defendants  might  pay  the  plaintiff  the  full 
value  of  fuch  tithes  with  which  the  defendants  were  chaTM^ 
able,  and  which  ft)§uU  appior  t9  ie  dm  to  tbi  plaiyuiff'^  and  d(b 
that  the  defendants  might  pay  to  the  plaintiff  aU  bis  tititifit 
I  tbifiitun  M  tbij  JboAld  grow  diu^  fi  Ung  as  b$  contiHutd  r^Qm 
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%f  Bluhfden ;  and  on  the  28th  of  Aprils  1746,  that^caufe  Wa% 
heard  before  the  Mafter  of  the  R»IU^  and  it  Was  ordered  to 
be  referred  to  Mr.  Bnaut^  to  take  an  account  of  what  was 
due  to  the  plaintiff  from  the  defendants,  for  all  the  tithes 
demanded  by  the  plaintiff's  bill,  and  that  they  (hould  pay  him 
what  ihould  refpeAively  be  found  due  froin  each  of  them. 

And  in  plirfuance  of  the  decree  the  plaintiff  has  left  with 
the  Matter  three  diftind  charges  againft  the  three  feveral  de- 
fendants, and  examined  witneffes  in  order  to  fupport  his 
charges,  and  alfo  exhibited  interrogatories  before  the  Mafter 
for  the  examination  of  the  defendants,  who  have  each  of 
them  put  in  their  feveral  anfwers  and  examinations  to  the 
interrogatories* 

And,  in'regard  the  plaintiff  is  by  his  prefent  bill  feeking 
the  fame  relief  and  difcovery  as  he  fought  by  his  former  bill, 
and  as  is  already  provided  for  him  by  the  decree,  according 
to  the  ufage  of  this  court  in  cafes  of  this  nature,  the  defend- 
ants do  therefore  plead  tiie  former  bill,  anfwers,  decree, 
&r.  in  bar  to  fo  much»  and  fuch  part  of  the  plaintiff^s  bill 
as  aforefaid. 

Mr.  Vracf  Atkyns^  in  fupport  of  the  defendants  plea,  fjiid, 
that  the  fecond  bill  muft  either  be  brought  for  vexation  nicre-  . 
ly,  or  proceed  from  ignorance,  and  want  of  knowing  the 
pradice  of  this  court  1  for  he  apprehended  there  was  a  ma- 
terial difference  between  the  decrees  of  the  Exchequer  for  an 
account  of  tithes,  and  .  the  decrees  of  this  court,  that  thera 
they  are  direAed  to  the  time  of  filing  the  bill  only,  but  here 
fo  the  time  of  the  Matter's  report. 

That  Lord  ChanctUtr  feemed  to  be  of  this  opinion  in  the 
cafe  of  the  ArcWtflmp  9f  T$rk  verfus  Sir  MUs  StapUtw  uni. 
§ibirSf  Ft^uary  21  f  1740;  **  That  was  a  bill  brought  for 
'<  an  account  of  tithes,  and  to  ettabliih  the  cutto|n  of  fetting 
*^  out  com  in  ftacks ;  his  Lordfliip  direded  an  iffue  to  try 
**  the  tuftom,  and  faid,  though  it  tjnll  be  time  enough  to 
^*  ,(earch  fbr  precedents  as  to  the  manner  of  direfiing  the 
€€  account^  when  the  caufe  comes  back  after  trial,  yet  he 
**  took  the  difference  between  the  courfe  f>f*  proceeding  in 
^*  the  court  of  Chancery,  and  the  court  of  .Exchequer,  to  be 
^*  this,  that  there  they  dired  an  account  of  tithes  no  further 
**  than  the  bringing  of  the  bill,  but  here  the  rule  of  the  court 
**  in  jteneral  is,  where  an  account  of  tithes  is  decreed^  that 
**  it  uall  be  carried  down  even  to  the  time  of  the  Matter *s 
**  report,  and  not  to  the  filing  of  the  bill  only.'^ 

Mr.  Tr0tf  AtijHS  obferved  further,  that  the  rule  is  the  fame 
ia  fimilar  cafes^  where  the  account  is  to  be  takcn^  and  that 

in 
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in  the  cafe  of  Buljbrodi  verfus  Bradliy^  Michaelmas  tprni,  tj^J^ 
Lord  Chancellor  was  pieafed  to  fay,  ^^  It  is  the  cpnftani  p^ac- 
*^  tice  of  the  court,  in  decrees  againft  a  mortgagee  upjn  a 
*^  bill  for  redemption,  or  againft  an  executor  to  apcoun:,  tp 
*'  dired  it  without  future  words ;  and  yet  if  the  perfon  de- 
^^  creed  to  account,  receive  any  thing  fubfequen^  tp,  \hp  de«» 
*^  cree,  it  is  inquirable  before  the  Matter  equally  with  fums 
^^  received  before  the  d€cr«:e/' 

That  if  this  be  the  pr^dice,  the  plaintiflT,  by  the  depne  ia 
the  firft  caufe,  may  carry  the  account  full  as  far  Hpder  tl^e 
firft  fuit,  as  he  can  under  the  f^coniy  and  confcqueotly  the 
laft  is  muljipiying  fuits  unneceffarily,  without  ahy  advantagjS 
to  the  piaintifF,  or  anfwering  any  end,  but  what  he  has  al« 
ready,  or  might  have  obtained  under  the  farmer  decree. 

Mr.  Baron  Clart. 

The  defendants  plea  of  a  former  fuit  depending  ibr  the 
fame  matter  ought  to  be  allowed,  or  otherwi(e  the  defendant 
may  be  put  to  double  expence,  and  double  vexation,  ms  poffi- 
bly  if  the  fecond  caufe  was  to  proceed,  the  decree  may  be 
different  from  the  decree  in  the  former  fuit. 

wMt^f tithcite  ^*  '^  ^^^  difference  in  prailice  between  the  two  courts,  the 
the  ccurt  of  Exchequer  and  Chancery,  jt  is  undoubtedly  fuch  as  has  beef 
Chancery  are  ge-  infifted  ou  by  the  defendants  eounfel,  ^nd  in  d^foes  for-ac- 
fJr*Jii'?h\"are"' c^""^  of  tiihes  in  thc  court  of  Chancery,  they  arfr««t  drawn 
dae,  without  up  differently  from  decrees  to. account  in  other  matters,  but 
fpecifying  any  ^rg  general,  to  account  for  ail  tithes  that  ar«  dWt  vUhoMt 
w7?i^uinrthe '  specifying  any  particular  tirpe  charged  in  the  bil),  <vr  limitiQg 
account  to  a  cer- the  account  to  any  Certain  determinate  time* 

taio  determinaie 

.  And,  as  according  to  ^be  practice  of  this  court,  ^  account 
for  tithes  may  be  carried  on  as  long  as  the  fuit  is  depend* 
ing  between  the  parties ;  it  would  be  vexatious  if  the  plauAtiff 
fliotild  be  allowed  to  proceed  in  a  fecond  bill  for  tj^e  fame 
individual  tithes ;  I  ou^ht  therefore  to  allow  the  ple^i  v  to 
the  particular  period  of  time  covered  by  it  thc  aStb  of  J^% 
S746,  the  time  when  the  caufe  yr^s  heard  and  decree  flaades 
and  it  was  allowed  accordingly.         \ 


SamJIf/ 
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Sarnfey  vcrfus  Powelly  Dicmber  18,  1^47.     The  lajl  feal  befori  Cafe  230. 

Chriftmas. 

ACommiflion  to  examine  witnefles  in  the  caufe  ifTued  in  If  a  comminion 
Jtugujly  was  executed  in  September^  and  continued  till  ^^c  J^^^J^^'Jj^^  ^^^ 
20th  oiOSlober'y  an  application  was  made  by  the  defendant  the  has  noca  ce7tai/i 
h^g\Tin\v\^  o{  Michaelmas  term,  for  a  new  commiffion,  which  «^tt'n>.>«<io«« 
was  offered  to  him  by  the  plaintiff  on  terms,  but  was  rcjcaed.  fi^",^o/r^jIi 

foUowini;  term* 

And  now  the  defendant  having  lain  by  till  the  laft  feal  after  ^*f  JJ^**f„ 
ilUhaelmas  term,  and  after  the  caufe  is  fet  down  to  be  heard,  cxtcation  the 
moves  that  a  newcommiffion  may  be  granted,  and  that  he  may  whole  of  tb« 
be  at  liberty  to  exhibit  intlcrrogatories,  and  that  publication  ^^i^ft'^turA, 
ftiay  be  enlarged  to  fix  weeks. 

Lord  Chancellor, 

I  am  willing  to  let  thedefendtot  have  aki  opportunity  of  ex« 
ftmining,  that  there  teay  be  no  imputation  of  hardihip. 

It  is  fworn  by  the  defendant's  affidavits,  that  thecommiffion 
Was  clofed  without  Manfell  Powell^  or  his  folicitor  knowing  it* 

By  the  rule  of  the  coutt^  the  plaintiff  is  firft  intitled  to  fut 
out  the  commiffion,  and  if  the  defendant  has  an  opportunity  of 
examining  his  witnefles,  he  is  not  intitled  to  a  liew  commiffion  ; 
indeed,  if  the  plaintiff  negleAs  to  fue  it  Out,  it  may  be  done 
9X  parte  defendendh. 

The  evidence  of  the  d/efendant  does  not  come  up  to  his  being 
hindered  in  examining  his  witneffes ;  but,  however,  I  am  in- 
dined^  as  far  as  I  can,  without  manifeft  injuftice,  to  let  in 
the  defendant  to  examihe  witneffes. 

The  plaintiffs  commiiiloners  w^re  under  a  miftake  in  clofing 
the  examination  the  a3d  of  d^iier^^for  if  a  commiffion  in 
England  be  taken  out  in  the  vacation,  and  has  not  k  certain 
l-eturn,  but  onlyjlne  dilatione^  it  does  not  expire  the  firft  day  .of 
the  following  term,  but  may  be  continued  in  execution  the 
whole  of  the  next  term  to  th^ laft  return,  and  the  defendant 
(hould  have  applied  to  have  enlarged  publication  till  the  laft 
day  of  the  term  ;  but  notwithftanding  his  Lord  (hip  diredted  a 
new  commiffion  to  be  returned  bv  the  laft  day  of  Hilary  tcrm^ 
and  publication  enlarged  to  the  nrft  feal  after  that  term. 

The  next  matter  is^  whether  the  defendant  may  be  at  liber- 
ty to  exhibit  new  interrogatories. 

Vol.  III.  Q^q  It 
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After  the  drro-  It  IS  Very  dangcfous  to  fufFcr  additional  interrogatories  to 
fi.ions  have  been  ^^iliic  out  new  circumftaiices  after  the  depofitions  have  been 
fo^rmcr  coffimif-  ^^^^  undcr  the  former  commiffion  5  and  the  court,  beftdes,  ex- 
fion,  the  court  pe£ts  all  the  defendants  dbould  join  in  the  application  for  new 
will  not  luffer     interrogatories;  and  therefore  all  the  order  I  (hall  malte  in  the 

additional  intcfr-  /.°^.i  ■         t    r       t  n  ifi  !•• 

rogatories  to  be  prefent  Cafe  IS,  that  the  defendant  r«fy^// be  at  liberty  to  ex- 
exh.bitcd  undcr    hjbjt   additional   interrogatories  to  the  competency  or  credit 

c  nfim;d*the**dc-  ^"^7  °^  ^'''  f^^^^P^^^y  Howarth  already  examined  for  the  plaio- 
f^ndant  to  the  tllF,  and  alfoto  proye  exhibits,  and  likewife  to  be  at  liberty  to 
ffovinpexhibi.i  cTofs-cx^minc  SiT  Hu/Tjphrey  Howartb,  but  not  to  examine  any 

andciodexa*  '^      rr 

m.nincaprrfon    nCW  WltneflcS. 

alrra-y  examined 

for  tbj  piainttA,  but  not  to  ezamiac  any  new  wltneffci. 


Cafe  231.  Hatvitns  verfus  Crcoiy  Dramber  2f,  1747- 

v/here  a  fcquf  r-  M  Commiflion  of  fequeftration  iflued  in  1728,  again  ft  the 
ne'ne  proiefs,  it  Xa.  defendant,  for  Want  of  an  aniwerj  sax.kaugban^  woo 
fai!s  with  the  was  employed  in  the  caufe  as  folicitor  for  the  plaintiff,  made 
^^*\^  "b  t  Tf  ^^^  ^^^  ^^^  commiilioner,  who  now  applies  by  petition  to  the 
r.o'np"rf(-rmance  court  for  an  Order  upon  the  plaintiff,  to  pay  him  his  fees  as  a 
01 4  cccrev,  the   fcqueftfator. 

death  nf  the 

P'fty  does  not 

4tterin:nc »«•  LoRD  CHANCELLOR, 

It  does  not  appear  he  has  made  any  demand  in  19  years, 
tho'  the  perfon  againft  whom  the  fequeftration  iflued  died  as 
long  ago  as  1734  j  neither  docs  it  appear  what  goods  were  fe- 
queftered,  nor  has  any  return  ever  been  made,  during  all  this 
time,  of  what  was  fequeftcred,  and  though  he  delivered  over 
the  goods  in  1730,  he  made  no  demand.^ 

If  the  plaintifFfhould  ever  call  for  an  account  of  the  goods 
fcqueftered,  then  the  petitioner  might  fet  off  for  his  fees,  pro- 
vided he  has  made  a  return  from  time  to  time  of  what  be  has 
feifed  under  the  fcqucfl/ation  :  the  petition  was  difmiffed. 

N,  B.  His  Lordfliip  faid  a  fequeftration,  that  iflues  as  a 
m^fne  pro^refs  of  the  court,  falls  with  the  death  of  the  perfoo, 
but  where  it  ifiucs  fjr  non-performance  of  a  decree,  the  death 
•f  the  parry  docs  not  determine  it. 


SmUh 
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Smith  vcrfus  Wtlmtr  and  others^  Decembir  22,  1747.  Cafe  232. 

IN  the  month  ot  j/prilh&f  at  tht  mRince  of  Alexander  Smith j  After  oripnii 
the  defendants  underwrote  the  fumof  100/.  on  the  goods  unX**thVfoat.f 
to  be  loaden  on  board  the  Ghent  Packet,  on  a  voyage  from  Dort  this  court,  they 
to  LotuUn^  and  in  the  voyage  (he  foundered,  and  funk  with  all  ^«^  ^\tcttA  and 
her  cargo  ;  the  defendants  believing  the  (hip  was  unfairly  loft,  thTieaye of'ih* 
refufed  to  pay  the  fum  infured  ;  w.!^reupon  Mr.  Cracrafty  at*  curfitor  by  the 
torney  for  Smithy  caufed  eleven  fpecial  original  writs  to  ilTue  pi«»»^^»  attor- 
out   of  Chancery  againft   the  defendants,  returnable  in  the  replied .  the" 
court  of  King's  Bench,  and  having:  fued  out  the  fame  number  defendant  »ppiiet 
of  capiaffis  ad  refpondendum^  retufnable  in  Michaelmas  term,  held  ^^^'^^^  ^^^ 
the  defendants  to  fpecial  bail  thereon,  and  on  the  loth  oi  No*  ofcherafurea 
vemher  delivered  three  declarations  againft  the  defendants,  and  <"'^e  >°  ^^m 
demanded  pleas  ;  and  on  the  16th  ^'November  the  defendants  fii[f^\*'*Ji7X* 
attorney  having  demanded  9yer^  and  a  copy  of  the  feveral  origi-  mfiaka  tuere 
nal  writs,  Lillioty  who  is  clerk  to  Cracra/ty  brought  to  their '"'^'^^"''^''^  •^ 
attorney  on  the  20th  of  Novembtr  the  three  originals,  and  co-  ^jt^trfij^lbm, 
pies  thereof,  who  difcovered  they  had  been  altered  in  hv^x^l  ej{yeeiatiy  attbt* 
places  after  they  had  pafTed  the  feal  of  this  court ;  for  upon  ^rfi^^'J^/*^ 

*  ..  I'-ii  \      e  i  A\  r  declared  It  u  be 

examining  the  copies  with  the  writs,  he  found  there  wercfeve-  the  cowfe •f  their 
ral   interlineations,  rafures  and  writings  upon  rafures  newly  #<;^  ^^^*  ^'^tm 
made  in  the  writs  themfclves  ;  and  the  defendants  apprehend-  ^^"V^/'tX'i 
ing  that  the  alterations  were  made  by  Liiiiot  under  the  diredion  in  making  cuttL 
of  Cracrafty  applied  by  petition  to  the  court,  that  the  feveral  original  •variant 
original  writs  may  be  brought  here  for  Lord  Chancellor's  in- {^^^JX^JP"' 
fpedtion,  to  make  fuch  order  as  he  (bould  think  proper,  and  that  ^laintifft  atter* 
they  might  have  their  cofis  they  have  been  put  toon  this  account.  "O'/*  /ftfitm 

'         °  '  "^  r:gbti  nvhire  the 

T  •         *•  y  •  •!  1  •  mi  flakes  do  net 

It  appeared  by  the  affidavit  of  Liiiiotj  that  three  pnecipes^  affcathtManf 
agreeable  to  the  declarations  delivered  to  the  defendants  attor-  oftheivnu 
ney,  were  left  with  Mr.  Buxton  the  curfiror,  in  order  for  him 
to  make  out  the  original  writs  conformable  thereto,  and  that 
Lilliot  afterwards  went  to  Mr.  Richard  Floyer^  who  afts  as  de- 
puty philazer  of  the  court  of  King's  Bench,  and  afked  him  for 
them,  who  delivered  them  to  him,  and  told  him  that  }Af,  Bux- 
ton  had  not  time  to  examine  the  writs,  and  that  if  there  were 
any  miftakes  in  any  of  them,  that  Lilliot  himfclf  might  alter 
and  make  them  agreeable  to  the  pracipes  \  that  upon  compar- 
ing and  examining  them  with  the  draughts  of  the  declarations, 
he  found  feveral  miftakes,  and  particularly  in  feveral  places 
where  the  policy  of  Infurance  was  recited,  fome  words  were 
contra£ted,  and  wrote  (hort,  which  were  written  at  length 
both  in  the  declarations  and  pfacipes\  and  admits  he  did,  by 
the  permiffion  and  diredion  of  Floyery  make  feveral  alterations 
in  the  writs,  in  order  to  make  them  agreeable  to  the  pracipes^ 
hifon  oyer  and  copies  the»eof  were  delivered  to  the  defendants  attor^- 
ney  ;  but  there  being  (unit  few  mii^akes  overlooked  after  fuch 
alterations  made,  when  the  original  writs  were  read  over  wit^ 

Q^q  2  the 


j^iS  CASES  Argued  and  Determined 

the  copies,  (delivered  to  defendants  attorney}  he  redified  the 
fame  after  9jir^  and  copies  delivered,  on  the  day  they  were  fo 
delivered ;  and  that  the  miftakes  were  intirely  owing  to  the 
curfitor's  clerk  who  ingrofled  the  writs  without  examinine  the 
fame  with  the  fraafis^  and  that  LiUht^  after  he  had  made  all 
the  alterations  in  the  original  writs,  went  on  the  20th  of  Mr- 
vembir  to  Mr.  Buxton  the  curfitor,  and  acquainted  him  with  it^ 
who  approved  of  it,  and  the  writs  were  on  that  day  left  With 
the  curfitor  to  be  refealed^  and  were  accordingly  refeiled  the 
next  day,  and  art  mw  agraabli  to  the  diclarations  and  t$  tbi  prae- 
cipes lift  with  tbi  curjkir^  and  that  this  was  the  true  and  only 
reafon  why  he  altered  the  (ame^  and  that  there  is  no 
in  the  return  thereof. 

Lord  Chancellor^ 
Where  aaoriiS.      J  fcavc  great  doubt  whether  I  can  properly  enter  into  this 

nal  writ  ifloes  -   *'   -  r     r       j 


from  hence,  and  matter,  for  though  whcre  an  original  writ  iffues  out  of 
it  altered,  this  court,  and  is  altered  and  eraied,  I  might  before  the  return,  and 
^*tl^tiSr  ^^^^^  *^  "  '•  tranfiin,  have  the  cognifance,  yet  after  it  U  le. 
cognifancc ;       tumcd.  It  is  a  record  of  the  law  court. 

dcmbtfiil  if  thcj 

u^t^ylZ        ^^'  Attorney  General,  counfel  for  the  petitioners,  cited  the 
^m:ulii.  '        c*fe  of  the  JViovifi  iompanjf  qui  tarn  verfus  HaywarJy  Jmni  12, 

1746,  after  which  was  a  profecution  on  the  calltco  ad,  and 
held  there,  that  altering  the  original  writ  after  it  had  been  feaU 
ed,  was  deftioying  the  writ,  and  it  was  ordered  to  be  fuper* 
feded  with  cofts. 

In  the  prefent  cafe  the  writ  was  altered  after  the  return,  and 
refealed  after  oytr  had  been  prayed. 

The  copies  of  the  writs  were  given  to  the  petitioners  attor- 
ney by  the  plaintiffs  as  they  ftood  originally,  and  thereupon  the 
defendants  made  application  to  Mr.  Juftice  fyrigbt  to  make  the 
declarations  agreeable  to  the  original  writs,  and  afterwards  for 
the  like  purpofc  to  the  court  of  King's  Bench,  who  lefufed  so 
do  any  thing  in  it»  as  it  was  a  matter  for  the  animadv^fioo  ef 
this  court. 

The  prefi*iit  application  therefore  is  to  your  Lordfliip,  to 
fuperfcde  the  writs  on  account  of  the  rafures  and  alterations 
made  in  them  after  their  being  fealed^  and  the  queftion  is,  whe- 
ther the  plaintifPs  attorney  can  alter  it,  or  if  it  is  not  a  fort  of 
forgery  upon  the  great  fcal,  for  the  former  writs  had  been  made 
ufc  of,  returned  by  the  fheritf*,  and  declarations  delivered  pur* 
fuant  to  them,  snd  as  there  are  no  double  ftamps  upon  then, 
fall  exaiSly  within  the  cafe  of  theMWiwri  ampany  verfus  Haj- 
ward^  for  it  is  plainly  a  fraud  upon  the  ftamp  a6t ;  they  have 
bcfidcs  not  only  rafed  them  once  to  make  them  tally  with  the 
declaration,  but  amended  them  a  fecond  time,  and  all  the  al- 
terations are  before  the  refealing.  Mr. 
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Mr.  Cox  of  the  fame  fide  faid»  after  ufe  has  been  made  of  a 
writ,  it  is  a  record  of  the  court,  and  cannot  be  varied  or  altered. 

Mr.  BrowHy  counfel  for  the  plaintifFat  law,  faid,  it  is  very 
well  known  that  where  fpecial  capiajps  are  fued  out,  the  ori- 
ginals are  not  taken  out  till  fome  time  afterwards  ;  the  pracipis 
have  never  b^n  altered,  but  only  the  originals  made  agreeabfe 
to  them,  and  though  the  defendants  put  in  a  (ham  plea  at 
fxrft,  they  have  retraced  it,  and  have  pleaded  the  general  ifTue 
iince* 

• 
It  is  infifted  the  writs  ought  to  be  fuperfeded,  becaufe  they 
had  been  altered  after  they  had  ifltied  from  the  great  feai ;  now 
nothing  is  more  frequent  than  altering  writs  in  things  which 
are  not  material ;  and  the  revenue  is  not  at  all  defrauded,  be- 
caufe it  is  the  capiajfes  only  that  are  ihunped  ;  the  cafe  cited 
therefore  differs  from  the  prefent,  becaufe  here  the  revenue  can- 
not fuffer. 

Any  alterations  that  vary  the  ufit^  or  the  nhtru^  or  thifah^ 
Jianci  of  iht  writy  are  not  allowable  ;  but  an  alteration  may  be 
made  in  immaterial  parts,  becaufe  that  does  not  vary  it  in  fub- 
ftance« 

In  the  JViowrs  ampmiy  verfus  Hayward^  the  alteration  was 
thusi  the  attorney  who  took  out  the  writ,  left  the  old  tefte,  and 
inlarged  the  return,  which  gave  a  new  caufp  of  adion,  and  thtit 
the  court  would  not  endure ;  here  nothing  more  has  been 
done  than  only  rectifying  fome  verbal  miftakes,  owing  to  the 
negligence  of  the  curiitor's  clerk. 

The  originals  are  confidered  merely  as  things  of  form, 
for  they  have  been  taken  out  even  after  a  warrant  for  entering 
up  of  judgment,  and  the  return  of  them  is  indorfed  by  the  at- 
torney as  a  thing  of  courfe,  and  never  come  into  the  hands  of 
the  (heriff* 

It  is  f»id  the  defendants  might  have  taken  advantage  of  it  by 
pleading  in  abatement ;  but  if  they  had,  the  court  would 
have  affitted  the  plaintiff  in  re£^ifying  thefe  variances  between 
the  originals  and  the  captaffis ;  but  as  the  defendants  have 
pleaded  now  the  general  iffue,  they  (hall  not  be  allowed  to  take 
advantage  of  a  mere  miftake  in  form  to  fuperfede  a  writ. 

Mr.  Buxton  and  Mr,  THjitihead^  two  of  the  curfitors  at- 
tending, Lor^  C/^^7/i^^/&r  afked  them,  what  the  pradice  of  the 
office  is,  where  there  are  original  writs. 

Mr.  Buxton  faid  in  things  that  are  not  material,  as  clerks 
are  liable  to  miftakes,  they  have  in  an  hundred  infiances  direct- 
ed the  attorney's  clerk  to  fee  it  right. 

Qj\  3  Lord 
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Loud  Chancellor, 

Suppofe  an  original  writ  is  made  out  to  warrant  z  fpecial 
(opias,  and  the  attorney's  clerk  has  altered  the  original  writ  to 
make  it  conformable  to  the  pracipe^  has  this  been  juftified  ? 

Mr.  fmtebiad  fald,  he  always  apprehended  that  in  literal 
miilakes,  and  even  where  a  word  has  been  left  out,  it  has  beea 
ufual  to  fupply  it,  and  refeal  it. 

Tn  the  prefent  cafe  the  word  enure  was  altered  to  tndnre^ 
and  the  vtotd  detainment  to  determinatus. 

Lord  Chancellor, 

The  pnrcipe  left  with  the  filazcr,  is  the  warrant  to  the  cur* 
Ator  to  make  out  the  original,  for  the  pracipe  is  tranfmitted  by 
him  to  the  curfitor,  and  in  the  notion  of  law  precedes  the  car 
fiaSf  though  in  pradice  it  is  not  made  out  till  afterwards. 

When  this  application  was  firft  made  to  me,  I  apprehended 
it  had  been  an  extraordinary  behaviour  in  the  plaintiff  and  his 
attorney;  and  that  they  had  taken  upon  them  to  alter  an  origi- 
nal writ,  without  bringing  it  to  be  refealed. 

Nof-rfon  ifreT  That  would  have  been  unwarrantable,  for  no  body  after 
*«Va'S"«nT^  ^^"  alter  it  without  bringing  it  to  be  refealed,    or  if 

ii  without  bring-  it  is  fuch  a  mjftake  as  is  warranted  to  be  amended  by  the 
ing  it  10  be  re-    curfuor,  yet  it  (hould  be  brought  to  be  releafed. 

But  at  the  hearing  it  turns  put  not  to  be  an  alteration  by  the 
attorney  himfelf,  bqt  by  the  curfitor,  and  the  writ  fent  by 
him  to  be  refealed. 

The  queftion  is,  whether  this  is  irregular  or  not;  a  great 
many  confiderations  arife,  and  feme  of  a  pretty  nice  nature: 
Firft,  Whether  it  is  in  the  power  of  this  court  now  to  fi^- 
perfede  the  wiits. 

irwr'tsarf  alter-  ^^  ^^^^  writs  had  been  altered  after  the  return  was  out,  and 
etl  atter  the  re-  pruccfs  had  iflucd  upon  them,  and  filed  in  the  court  of  King^s 
^"'";'°"''  /°^  B<^"ch  without  havinu  them  refealed,    I  fhould  not  have  med- 

proccfs   ifTucd        jii-i-  ,         °  ,,.  ,  ,         ,  .^ 

«uon  them  and  died  With  thcm,  but  It  would  have  been  under  the  cognifance 
fiicH  in  the  court  of  that  court^  who  might  have  fet  right  a  miftake  where  there 
wV.houfha^Jing^  ^^^  ^"  effacing  of  ail  original,  and  reftorcd  the  writs  as  they 

them  iclealsd,  it  WcrC  before. 

\s  iinu'er   the 

fopnt.aaccof  the  judges  there,  and  this  court  will  not  meddle  with  them. 

The 


to 

and 
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The  fecond  confideration  will  be,  what   is  the  nature  and  Original  writs 
foundation  of  original  writs  ?   To  be  fure  they  were  commif-  !1T«>* o^^L^i  ♦• 

o  f  1  ^  .    .      1  comm.ilional  to 

iional  to  courts  of  common  law,   tor  without  an  original  none  the  courts  of 
of  thefe  courts  had  a  commifEon  to  hold  plea :  and  a  judgment  f^"^"*®"  ^»w> 

hi_  .  ....  .,  li-L  /•/•••     for  without  tn 

ere  tlje.re  is  no  original  is  void,  unlels  by   reafon  of  privi-  original  none  of 

lege  i' as  in  the  court  of  King's  Bench,  where  the  defendant  is  thofe  courts  h4d 

brougTit  there  by^  bill  of  Middlefex,  then  he  is  in  the  cuftody  of  u^/^*"  * 

the  marfhal,  and  a  prifoncr  to  the  court  at  the  time,  and  con-  a**jud*gmtnt 

fequently  they  have  a  privilege  to  retain  him  in  that  court.  where  thete  w^i 

00  oiiginal  wai 
void  ;  and  all 

In  the  Common  Pleas  they  proceed  in  the  nature  of  a  de-  the  juriidici  on 
claration /:y /A/ ^jp.  thecou.tsot 

"^  '  common  law 

have  now   is  up* 

In  the  court  of  Exchequer  they  proceed  upon  a  fuppofition,  on  a  prefumption 
that  defendant  is  dibiior  Domini  Rtgisj  fo  that  the  jurifdidio^i  **^P"^''***- 
the  courts  of  common  law  have,  is  upon  a  prefumption  of  pri- 
vilege, unlefs  it  is  by  original  writ. 

Where  the  party  proceeds  upon  a  fpccial  capias^  and   takes  Thongh  in  jodt- 
out  an  original  writ  to  warrant.it,  the  plaintiff  has  this  be-  nit-m  otuw  the 
Jiefit,  that  the  defendant  muft  plead  without  imparlance :  but  polfd"io'^^7keo 
all  this   is  varied  by   pradice  and  modern  ufage;   for  though  outieforethe 
the  fpecial  r^^ftfj  is  founded  on   the  original,  and  fuppofcs  an  ^'Z^'*"  y«^^h*'« 
original  taken  out  firft,  yet  it  is  otherwife   in  pradice  ;  and  'll,f^!^^'!!^,ll 
where  they  proceed  upon  a  latitat  in  the  court  of  King's  Bench,  A\a  he  need  not 
or  clau f urn  f regit  in  the  court  of  Common   Pleas,   they  will  ^"^'^  ""^'  *'" 
commit  an  attorney  for  praying  d>-/rof  an  original  ;  and  where  |^ofaii5cli7c?rha 
the  plaintiff  obtains  a  verdict,  he  need  not  fue  out  an  original,  want  of  it. 
for  the  ftatutes  of  jeofails  cure  the  want  of  it;  and    yet   in 
judgment  of  law  the  original  is  fuppofed  to  be  taken  out  before 
the  capias. 

I  only  mention  this,  to  (hew  how  by  the  modern  praflicc  it 
is  grown  into  mere  matter  of  form* 

The  complaint  before  me  i?,  that  this  original  after  it  had 
ifTued  under  the  feal  of  the  court  has  been  altered  and  amended, 
and  then  refealed,  which  it  is  infiAed  ought  not  to  have  been 
done. 

The  curfitors,  Mr.  Buxton  and  Mr.  Whitehead^  have  certified 
in  court  that  it  is  the  courfe  of  their  o£ce,  whenever  a  cur- 
fitor's  clerk  is  guilty  of  a  miflake  in  making  out  the  original 
variant  from  the  pracipe^  (which  is  the  curhtor's  warrant  for 
the  orignal),  on  the  plaintiff's  attorney  (hewing  the  miftakes, 
to  direct  them  to  be  fet  right,  if  they  are  only  literal  or  verbal 
miftakes,  without  affeding  the  fubftance  of  the  writ. 

This  is  a  very  rcafonable  alteration,  for  it  is  not  the  mif- 
take  of  the  party,   hwi  vitium  cUrici 'y  if  the  alteration  were  to 
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vary  it  in  fubftance,  that  would  not  be  juftified;  but  if  I  Was 
to  alter  this  pradice  in  the  office,  the  plaintiflFmuft  make  a 
motion  to  amend  the  writs,  (for  undoubtedly  they  are  amend- 
able) and  then  there  is  no  occafion  to  refeal  thero^  for  this 
court  can  certainly  alter  writs  ifluing  from  hence  ;  but  where 
the  officer  alters  it,  it  is  necefTary  to  have  the  ratification  of  the 
court  by  refealing  it. 

As  it  would  put  the  parties  to  a  great  expence  to  alter  it,  I 
fhall  not  fet  afide  the  pradice  of  the  curfitor's  office,  provided 
they  do  not  ezercife  this  power  any  further  than  they  have 
hitherto  done. 

It  has  been  faid,  this  ought  not  to  be  done  after  the  Writi 
are  made  ufe  of;  the  ufe  that  has  been  made  of  them  in  this  cafe 
is,  the  writs  are  returned,  and  oyer  delivered  to  defendant'i 
^    attorney. 

•Pierctmnof  It  is  manifcft  this  return  is  mere  form,  for  though  made  in 

l^re" fornf  for  ^^^  flicrjfPs  name,  it  never  goes  to  hint,  but  is  indorfed  by  the 

thovgh  made  in  attorney  for  the  plaintiff^  that  then  is  nothing  in  our  bailiwick  if 

the  flierift's  'Uihich  the  defendant  can  be  attached. 

nkmtt  It  never  •' 

goes  10  himi  but 

indorfed  by  the  Whether  true  or  falfe,  the  defendant  cannot  be  hurt  by  it  \ 
pUiniiff'f  iitor-  ^hjch  ftiews  thcfe  things  are  gone  into  mere  matter  of  form^ 
thing  in^oui*brr  ^nd  therefore  this  will  not  prevent  the  curfitor  from  making 
livTick  by  which  thcfc  alterations. 

the  defendant 

It  is  juft  as  much  a  form  as  the  ciir(itor*s  indorfing  on  the 
writ  pudges  to  proftcute  \  the  next  coiiliJeration  is,  as  f  giving 
oyer\  this  is  a  tranfadion  which  pafles  In  the  court  of  King's 
Bench,  and  thtrcfoic  the  curfitors  can  know  nothing  of  it. 

ififtcr  cyrr  given      Suppofe  after  cyer  given  the  plaintiff  had  come  to  this  court 

the  pUintiit  had  %   A  •  l  l  i 

and  inewn  a  variance  between  the  writ  and  practpCj  the   court 


c'«»n»?  itijo  mis 


lourt,  and  ihswn  would  havc  dlrcScd  it  to  be  fet  right,  therefore  this  is  notfuch 

tV'aTn.^^T.t  *  "^^  o^  ^^'^  w""*^  *'  ^^^  l*^  ^^"5  making  ufe  of  it  5  what  the 
and  pradpf,  the  law  confiders  as  a  ufe  of  it  is,  a  fcrvice  of  the  cppy  of  the  writ 
court  would  hive  qh  tMc  defendant,  to  appear  ;  which  was  done  in  the  cafe  of  the 
itrfig'.t.''  **      ff^'overs  company  \t:i{\x'i  Hayward \  the  prcfent  is  not  %ny  fuch 

ufe  of  the  writ  at  kw. 

I  will  confider  the  precedent  next,  the  JFe^irs  comp^tnj  ver« 
fus  Hayward. 

Whut  induced  me  to  fuperfed  the  writ  there  was,  Firft,  That 
it  ought  to  have  been  damped,  for  it  had  been  altered  in  the 
return  without  being  llamped  anew  ;  and  if  once  it  has  been 
made  ufe  of,  the  ad  of  parliament  relating  to  the  ftamps  re- 
quires i^  to  be  new  llampcd,  or  o^crwifc  it  cannot  he  re- 
ftalcd. 

Secondly, 
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Secondly,  It  was  a  popular  action  by  a  common  informer  oH 
the  call ico  a£t,  and  the  time  limited  for  bringing  the  adiion 
upon  the  ftatute  had  been  expired;  and  as  the  alteration  of  rbei 
writ  was  erroneous,  and  could  not  be  fervcd  ^ain,  becaufe 
the  return  was  out,  they  therefore  refealed  the  writ,  but  let  the 
old  tefte  ftand,  (that  being  within  the  time  limited  by  the  fta- 
tute,) fo  that  it  was  a  fcheme  and  contrivance  merely  to  carry 
on  the  profecution  after  the  time  was  expired. 

In  the  prefent  cafe  there  is  no  ground  to  fuperfede  the  writs, 
and  therefore  all  I  could  do  would  be  to  rcftore  them  as  they 
were  before. 

It  has  been  objected,  they  are  fo  fixed  by  giving  ^y/r,  that  I 
ought  not  to  reftore  them;   but  fuppofe  I  (hould  determine  the 
furjfitor  has  done  wrong,  and  alter  them,  if  the  plaintiff  was  af- 
terwards to  move  me  to  fet  them  right,  I  am  bound  to  do  it,  for    ^ 
it  is  merely  a  vitium  cUricij  and  the  party  is  not  to  be  hurt  by  it* 

What  a  circuity  is  this  ?  that  I  (hould  correft  the  iurfttor^ 
in  order  to  bring  on  a  motion  of  the  party  to  amend  the  writs. 

The  next  confideration  is,  what  the  defendants  have  done 
to  wave  this  irregularity  ;  and  they  certainly  have  gone  a  good 
way  towards  it.  . 

The  oyer  was  on  the  i6th  (if  Nevemher^  fo  that  the  defendant's  The  defcndtnt*! 
attorney  faw  at  that  time  the  variance  between  the  original  and  11!,^°"?'  f***"'iL 
declaration,  therefore  he  ibould  have  pleaded  the  variances  in  vJUnJ^becween 
abatement,  inftead  of  that  he  pleads  outlawry  in  bar;  (for  a  ^^  o^isin^i  aM 
plea  of  outlawry  may  be  pleaded  either  in  difability  of  the  per-  )^^!^^l^ 
fon  or  in  bar}  and  upon  the  28th  o(  November  pleaded  the  ge-  inftead  of  that 

neral  iffue.  *»«  pleaded  out- 

lawry in  bar. 

To  be  fure  this  is  a  waver,  and  he  (hould  have  applied  to  the  tne  general  iiiue^ 
court  before  by  petition,  complaining  of  this  tranfadtion,  for  ***"  '*  *  ^*^«' 
he  had  all  that  time  to  do  it  in,  between  the  i6th  and  28th  of  ^f^y^'  "'^"^*' 
November y  and  yet  does  not  think  proper  to  apply  till  the  17th 
of  December. 

Befides,  what  advantage  can  it  be  to  the  defendants  to  re* 
fiore  them,  for  the  court  of  King's  Bench  cannot  ^ay  the  pro- 
i^eedings  in  the  fuit,  either  for  want  of  an  original,  or  on  ac- 
count of  a  faulty  original ;  for  if  the  plaintiff  has  a  verdid^, 
that  cures  the  want  of  it,  and  therefore  they  cannot  ftay  the 
proceedings. 

And  by  a  new  a6l  of  parliament  made  5  Ge9.  i.  cb.  13.  Lord 
^'«^'s  ad,  even  an  error  in  fubftance  is  cured  after  verdift ; 
for  the  words  are,  ^^  that  where  any  verdi£t  hath  been,  or  (hall 
^*  be  given  in  any  action,  fuit,  bill,  plaint  or  demand,  in  any 
^]  pf  bis  Majefty's  courts  Qf  report  at  fVi/iminflery  or  any 

I  "  othc^ 


■ 
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*^  other  court  of  record  within  England  or  JVales^  thejudg* 
*<  ment  thereupon  (ball  not  be  (laid  or  reverfed  for  any  defeift 
<'  or  fault  either  in  form  or  fubjiance  in  any  bill,  writ  $rigind 
*<  judicial,  or  for  any  variance  in  fuch  writs  from  the  diclar^ 
**  iiony  or  other  proceedings." 

Upon  the  whole,  it  would  be  a  moft  fruitlefs  thing  to  ftf- 
per  fed  thefe  writs,  and  put  the  parties  to  an  expence  of  a  fur- 
ther application;  and  therefore  as  to  that  I  (hall  difmifs  the 
petition  (  but  as  the  plaintiff  has  put  the  defendants  to  the  ex- 
.  pence  of  ^rr,  he  ought  to  pay  the  defendants  the  cofts  he  has 
put  them  to  of  craving  oytr  of  original  writs  in  the  court 
of  King's  Bench,  and  likewife  the  cofts  of  this  application  | 
and  his  Lordibip  ordered  accordingly. 

Cafe  174^     At  the  ftcondfeol  be/on  Hilary  term  1 74.7,  Mr.  Baron  Clark  fit^ 

ting  for  Lord  Chancellor. 

viio  were  with-  A  Motion  was  made  to  difcharge  an  order  of  the  Mafter  of 
in  the  terms  of  jf\^  the  RoUs^  to  rcfcr  two  bill?  brought  by  different  creditors 

ra"wiirfor1be  °^  ^"'^  ^^'  ^'*'^'  deceafcd,  to  a  Mafier,  to  certify  which  fmt 
pavmcnt  of  dbts,  would  be  moft  for  the  benefit  of  the  creditors, 

bring  a  bill  to 

carry  the  trufls  of  the  will  into  execution  ;  the  reft  of  the  creditors  brought  a  fecond  biU  for  the  fane 
purpofe,  and  obtained  an  order  a:  the  i^o/'i  thjt  both  bills  might  be  referred  to  a  Mailer  to  certify 
%^hich  would  be  moft  ^or  the  creditors  benefit.  Mr.  Baron  Chrk  difcharged  the  order>  being  of  opinioBy 
it  has  nrver  ben  reduced  to  general  rule,  that  one  bill  ftiould  be  depending  only  where  a  n**tnfrfr  of 
crejitors  are  concerned. 

Mr.  Price  had  by  will  appointed  truftees  over  a  particular 
fund,  for  the  payment  of  fuch  of  his  creditors  by  mortgage, 
bond,  account,  or  otherwife,  as  were  comprized  in  a  fchedule 
annexed  to  the  will. 

Three  of  thefe  creditor?,  in  behalf  of  themfelvcs  and  others, 
bring  a  bill  to  carry  the  trufts  of  this  will  into  execution. 

The  reft  of  the  fchedule  creditors  objefling  to  the  framing 
of  this  bill,  and  fufpefting  coUufion  between  the  plaintiffs  and 
the  relations  of  Mr.  Price  the  teftator,  who  claimed  annuities 
under  his  will,  brought  a  fecond  bill  in  behalf  of  themfelvcs 
and  all  the  fchedule  creditors,  for  the  fame  purpofe,  and  at  a 
former  feal  obtained  this  oidcr  ex  parte  from  the  Mafter  of  th« 
Rolls. 

Mr.  Earon  Clark. 

Suppofe  both  ihefe  bills  fliould  come  to  a  hearing,  and  the 
firft  (hould  appear  to  be  by  coUufion,  as  is  fuggeftcd,  it  WQuId 
then  clearly  be  difmifled  with  coils. 

It  is  allowed  this  is  t}\e  firft  order  that  has  ever  been  made 
of  th?  kind. 

J 
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I  fee  no  difFerence  between  this  cafe  of  truft  creditors,  an4 
where  all  happen  to  be  fimple  contract  creditors,  the  latter 
may  certainly  bring  different  bills. 

How  would  the  two  caufes  be  in  a  diiFerent  ftate  after  the 
Matter's  report,  than  it  is  in  now,  for  it  is  agreed  by  coun- 
M  on  both  fides,  that  if  the  Mafter  fhould  report  the  fecond, 
the  mod  proper  bill,  yet  the  court  would  not  preclude  the 
plaintiflPs  in  the  fird  from  going  on,  if  they  thought  fit,  nor 
could  the  Matter's  report  be  made  ufe  of  at  the  hearing,  as 
evidence  of  the  impropriety  of  the  firft. 

And  if  the  court  (hould  be  of  opinion  thatjuttice  maybe 
obtained  on  the  firtt,  they  will  not  tal^e  into  their  confidera- 
tion,  whether  it  is  in  every  refpeft  as  properly  framed  as  the 
fecond  bill* 

It  has  never  been  reduced  to  a  general  rule,  nor  ever  can, 
that  one  bill  fhould  be  depending  only,  where  there  is  a  nun^-* 
ber  of  creditors  concerned. 

I 

If  the  firft  bill  is  fo  collufive,  as  that  the  Mafler  mufl  fee 
it  on  the  face  of  it,  there  can  be  no  harm  to  the  plaintiff  in 
the  fecond,  to  let  it  proceed,  becaufe  then  the  court  will  fee 
it  in  the  fame  light,  and,  as  I  faid  before,  difmifs  it  with 
cotts,  and  confequently  will  not  lefTen  the  fund  for  payment 
of  debts,  which  is  the  principal  argument  that  has  been 
pfed  by  the  plaintii^s  in  the  fecond  bill. 

As  to  the  cafe  mentioned  pf  infants,  where  there  are  ^wo  ^*JJ]?  ^^^^*JJ 
fuits  brought  by  different  prochiin  amhSf  and  a  reference  to  a  by  different /»- 
Matter  to  certify  which  is  the  propereft,  there  the  court  h  *  ban  anJes,  iht 
their  guardian,  and  will  take  care  what  is  done  is  for  their  be-  ['^^  ^^'"  '^^^ 
jiefit^  and  therefore  is  a  very  different  cafe  from  the  pre  fen  t.  which  it*  proper. 

eil,  beraufe  the 

I  do  not  find   there 'has  ever  been  fuch  an  order  made  as  ^^^"^^'^^  ^J^^^^jJl" 
is  now  moved  to  be  discharged,  and  would    rather   tend   to  will  take  ca  e 
create  expence  than  to  fave  it  j  and  as  the  Mafter  of  the  Rolls  ^^^^  '*  ^^^^  . 
made  the  order  merely  ex  parte^  now  it  is  controverted,  I  mutt  benefit!  **' 
be  determined   by  my  own  judgment,  and   for  the   reafons  I 
|)ave  given,  am  of  opinion  it  ought  to  be  difcharged. 

Fotberhy  verfus  PatCj  Fthruarf^^  1747-  ^^^^  ^34- 

THE  queftion  was,  Whether  Mrs.  P^/r,   who   was  an  An adminmratoc 
ada)iniftratrix  durante  minor i  atate  of  an  executor,  can  ^j^\7nTc- 
be  a  competent  witnefs  after  her  adminifbation  is  deterniined.  neiaUcompe* 

tent  witneit  af- 

The  adminiftration  determined  in  17441  ^nd  the  bill  was  ^ration  u  deter- 
•brought  in  1745.  °*»"^<*- 
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<  Lord  Chanctllor  ordered  the  charges  in  the  bill  tgainft  Mrt. 
Pate  to  be  read,  which  were  to  this  efie<^,  that  fie  had  p$ffiffid  tb$ 
per  final  ejlate  of  the  tejlator^  which  hath  hithifto  ban  g§i  tHy  wd 
hath  not  accounted  or  delivered  it  over. 

In  the  joint  anfwer  of  the  executor  and  adminiftratrtx,  tlwf 
admit  they  received  more  than  Tufficient  to  pay  the  teftator*< 
debts  and  legacies  ;  and  though  thev  do  not  in  expreft  ¥rords 
fubmit  to  account,  yet  in  cafe  the  plaintifPs  is  a  juft  demand) 
they  fubmit  to  pay. 

The  general  queftion  depends  upon  two  particular  ones. 

Firft,  Whether  (he  may  in  general  be  examined  ? 

Secondly,  Whether  under  particular  circumftancts  flio  may  f 

As  to  the  firft,  I  do  not  remember  this  point  to  have  ccHne 
before  the  court,  but  am  of  opinion,  taking  it  as  a  general 

queftion,  (he  may. 

^ht  diftin£lion,  to  be  fure,  is  very  well  known,  between 
an  executor  in  truft,  and  a  truftee. 

Atruftcciscon-  A  truftcc,  though  he  has  the  legal  eftate,  is  confidered  as 
fidered  in  th's  having  no  intcreft  at  all  in  this  court,  and  is  examined  by  or- 
court  u  having  jg^s  every  day;  but  a  perfon,  executor  in  truft,  or  adminiftra- 
and?!  wwmined'  ^^r  in  tfuft,  has  been  determined  not  to  be  capable  of  being 
by  order  every  examined  ^  poflibly  the  reafons  of  the  difFeieoce  are  pretty 
aay ;  but  an  «•  ^j^^  ^^^  jj  jg  y™  difficult  to  find  out  any  real  or  folid  foun* 
nXatoVin  truft  dation  for  It  \  but  I  take  the  ground  to  be,  he  is  confidered  as 
have  been  de-  reprefenting  the  teftator's  eftate,  and  is  anfwerable  for  devaf« 
terawoed^nouo  ^^y\^^^  (^ff.  and  that  may  give  an  improper  bias  to  his  mind  ; 
being  ^mined ;  for  as  the  law  confiders  him  as  owner  of  the  eftate,  thepof- 
the  ground  of  fibility  of  male  adminiftration  has  induced  this  court  to  rejefi 

this  diftinaion    .  .       /        ^:*„^rc 

i.,  that  an  exe-  ^im  as  a  witnefs. 

cuter  i«  anfwer- 

«ble  for  devaftavitt*  ^c,  which  may  give  an  improper  Km  to  his  nund,   and  the  poflibili^  m  sal  at* 

siiaiftratioQ  hai  induced  this  court  to  rtj<£k  hixn  as  a  witneft. 

Anadminiftra.  But  the  cafe  of  an  adminiftrator  durante  minore  atati  is  ctr* 
«v*  "^tauwi-  tainly  different;  it  is  true,  he  reprefents  the  tcftator  whilft  his 
iiot  fue,  nor  adminiftratioo  fubfifts,  but  when  determined,  has  nothing  more 
can  he  be  caikd  jQ  j^      f^^j^  adminiftrator  cannot  fue,    that  is  certain,  nor 

to  an  account  i  n     i  i         i         i  i       »^ 

hut  by  the  exe.  cannoc  be  Called  to  an  account,  but  by  the  executor,  and  what- 
cutor,  and  he  evcr  he  may  do  during  his  adminiftration,  is  not  anfwerable  to 
Lbkfo  an"/o*hw  *"y  ^^^^'^  perfon,  and  if  an  a<aion  at  law  fliould  be  brought 
perfontor  what- agdinft  the  executof,  he  might  be  introduced  as  an  evidence 

ever  he  may  do    fgf  tfag  CXeCUlOr, 

during  his  a'imi- 

»;(lraiioo» 

It 
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It  it  hard  to  fay,  taking  it  on  the  general  queftion,  that  fuch  '^  an  aaion  at 
a  perfon  (bould  be  allowed  to  be  examined  at  law,  and   not  in  broagbraftinft 
this  court,  for  here  it  goes  further  in  fome  inftances  than  they  anexeait9r»rucli 
do,  by  fuffering  truftees  to  be  examined,  and  therefore  will  in  «»  «dmim/b»tpr 
this  rcfpea  ihut  out  light  they  let  in  at  law.  «d «  .'^ueft 

for^bun,  and  if 
Ut  it  would  be  liard  to  iiiy  he  may  not  be  eiamioed  ia  e^aity* 

This  adminiftrator  is  little  more  than  a  perfon  appointed  aJ  H«  it  ?ery  iittie 
colligendum  bona^  or  an  adminiftrator  pendtnU  liu^  and  thcfe  are  ??'' ^i*°lf^ 
always  admited  as  witnefles.  ioUigmdum  im, 

or  a^mtoiftrator 
pndtKtt  Sttg  who  trc  always  admitted  u  witoeflct. 

After  he  htt  poflefled  himfelf  of  cffeas,  if  you  bring  him  After fochadmi- 
before  the  court,  without  the  executor,  he  may  demur  for  that  ^^^^J  ^l^^^^f 
caufe,  but  as  this  court  will  allow  you  to  follow  afiets  into  of  eflfcets,  if 
any  hands,  if  you  will  by  proper  charges  fhew  he  has  not  ac-  l'^^"^*!^'^!**^?'!^. 
counted  to  his  executor  but  fraudulently,  and  by  collufion  de-  oun^heexecutcTri 
tains  any  part,  there  is  no  doubt  but  you  may  maintain  fuch  he  may  demur 
a  bill  againft  an  adminiftraror  duranti  minon  atati.  ^^'^  ^»^  ""^* 

As  to  the  fecond  queftion.  Whether  under  particular  cir-^ 
cumftanccs  he  may  be  examined. 

I  think  he  may,  but  am  of  opinion  that  there  are  not  fuch 
circumftances  in  this  cafe  as  will  inticle  her  to  be  examined^ 
for  it  is  charged  by  the  bill,  that  ibe  has  not  accounted,  and 
delivered  over  the  afTets  received  by  her  to  the  executor. 

That  charge  alone  will  not  be  fufficient ;  but  then  in  the 
joint  anfwer  with  the  executor,  inftead  of  infifting  (he  has  ac« 
cbunted,  and  therefore  that  the  bill  (hould  be  difmiflfed  as 
againft  her,  (he  fubmits  topay^&r. 

The  anfwer  might  have  been  framed  in  fuch  a  manner  as  to  t^c  bill  ehirsei 
maker  her  a  witnefs^  fhe  has  put  in  fuch  a  one  as  will  make  the  adminiiiratot 
her  liable  to  account  on  her  fubmiffion  to  pay,  and  therefore  ^~"''*^*^*^ 
fhe  is  an  incompetent  witnefs,  and  rejeded  her  accordingly,       accounted  and 

delivered  over  the 
ifleti  received  to  the  eweoiDr,  who,  by  her  anfwer,  iaftcad  of  infiftlfif  (he  had  a«coooied|  fubmitied  to 
pay,  thiiuiade  her  aa  iacompeteat  wiuicft* 


MiubtU 
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Cafe.  235  Mitchell  verfus  Smarty  February  27,  1747. 


ai     T?  L  IZ  ABETH  BrowHj  leffee  for  a  long  term^  comtnen* 
''.     -^  cing  in  Mldfummer  I737>   agreed  to  pay  for  the  firft  tea 


An  executor 

lie  is  nt  auttr 

drMt,  unleft  he  -,  'i-^i_'"  f  i        '  ««-• 

bas  proved  his  Y^^TS  52  /.  per  ann,  for  the  next  four  32  /.  per  ann.  and  for  the 
ttAatoi*s  will,  remainder  of  the  term  24  /.  and  covenanted  with  Huet  the 
l*r^^^hnof^'*  lefTer,  to  pay  the  fum  of  500/.  at  Midfummer  1747,  and  atot 
interpleader  till,  at  Mldfummer  1751. 

as  ftanding  tn 

SL7c'hTm!5f'"  £//zai^/A  Brewn^  in  April  1743,  affigned  this  term  to  Fire- 
a  debtor.  dam^  in  confideration  of  370  /.  and  covenanted  to  pay  the^OO  L 

at  the  time  in  the  leafe  mentioned,  and  by  an  indenture  of  the 
8th  of  y/jpr/7  1743,  between  Elizabeth  BrowH  of  the  firft  part, 
Fsredam  of  the  fecond,  and  Richard  Mitchell  of  the  third,  taking 
notice  that  Elizabeth  Brown  had  depofited  300/.  in  ACubelti 
hands,  and  thereby  covenanted  to  indemnify  Foredam  againft 
the  700  /.  Mr.  Mitchell  covenants,  that  if  Mrs.  Brown  did  not 
pay  the  700/.  at  the  times  mentioned  in  the  deed^  tben  he 
would  pay  to  Foredam  the  3C0/.  and  covenanted  further, 
that  if  lAxs.  Brown  paid  the  500/.  part  of  the  700A  at  Mid": 
fummer  17.47,  then  he  would  pay  to  her  the  300/. 

Mrs.  Brown  died  before  Mldfummer  1747,  but  before  her 
death  made  her  will,  and  appointed  Cartwrigbt  and  Homan  her 
executors,  neither  ilie  or  they  paid  the  500/*  at  Midjum*' 
mcr  I'j^'j. 

Foredam  likewife  died  before  Mldfummer  I'j \r] ^  and  made 
S;;z^;7and  Crofsly  his  executors,  who  have  been  evi<3ed  out  of 
the  pofTedion  of  the  leafehold  eftate,  on  account  of  the  500/. 
not  being  paid  to  the  Icffor  at  Mldfummer  1747,  then  Smart 
and  Crofsly  applied  to  Richard  Mitchell  to  be  paid  the  300/. 
but  he  pretends  Mrs.  Elizabeth  Browne  executors  claim  it  of 
him. 

Richard  Mitchell  A\ti\  at  Chrijimas  laft,  without  paying  the 
moi)ty,  hut  beiorc  his  death  made  his  will,  and  appointed 
Simon  Mitchell  his  father  executor,  but  he  has  not  yet  proved 
it,  ajid  has  now  brought  a  bill  of  interpleader  againft  Smart 
and  Crcfslyy  as  executors  of  Ralph  Foredam^  and  againft  Cart^ 
Wright  and  Hotnan^  as  executors  of  Mrs,  Browny  and  prays 
that  he  may  be  permitted  to  bring  the  fum  of  300/.  into 
court,  and  that  the  defendants  might  interplead,  fuggefting 
that  the  executors  of  Foredam  threaten  to  bring  an  aAion 
againft  him,  and  arc  now  proceeding  in  the  fpiritual  court, 
and  therefore  prays  an  injundticn,  and  this  day  moved  for  th^ 
injundtion,  on  bringing  the  money  into  court. 

The  dtfendar.ts,  the  executors  o^  Foredam ^  have  put  in  an 

anfvver,  and  iniift  upon   being  paid  ihe  300  A   and  (hat  there 

^uj^ht  to  be  no  injunction.  Xhe 
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The  executors  of  Mrs.  EUzabith  Brown  have  not  yet  an- 

fwered. 

Lord  Chancellor, 

Denied  the  motion,  and  faid,  that  an  executor  as  he  is  in 
outer  droits  unlefs  he  has  proved  his  teftator's  will,  is  not  in- 
titled  to  bring  this  bill  of  interpleader  till,  as  {landing  in  the 
place  of  the  teftatof  by  virtue  of  the  probate,  he  had  made 
himfelf  a  debtor. 

An  executor  may  at  law  bring  an  adion  before  probate,  but  J**  "^y  ^^^"^ 
cannot  declare  till  the  will  is  aftually  proved,  and  a  bill  in  XZl^'^x^^^. 
equity  being  in  the  nature  of  a  declaration  at  law,  an  executor  buthecaono/ 
cannot  bring  a  bill  here  till  after  probate,  wun!  aaJaU 

proved. 

Though  the  plaintiff  &\mon  Mltchill  fays,  a  caveat  is  entered 
ftgainft  his  proving  the  will  of  Richard  Mitchell^  it  appears  to 
be  no  more  than  a  monition  to  the  executor,  in  order  that  an 
inventory  may  be  brought  in,  to  found  a  commiiSoa  of  ap- 
praifement. 

Another  reafon  for  denying  the  motion  is,  that  the  execu- 
tors of  Mrs.  Elizabeth  Brown  have  not  yet  put  in  their  anfwer, 
which  may  poffibly  put  an  end  to  the  queftion,  and  by  the  ex- 
prefs  covenant  Richard  Mitchell  was  to  pay  the  300  /.  to 
Foredam. 


Felton  Harvy   and  Dorothy  his  wife  verfus  Solomon  AJhley  and    Cafe  ^36* 
others^  March  28,  1 748,  when  the  cauje  Jiood  for  judgments 

Lord  Chancellor, 

THIS  caufe  comes  before  the  court  upon  a  bill  brought ^^^  j^^^^^^  .^ 
by  Mr.  Harvey  and  his  wife,  to  have  the  benefit  of  fe-  bound  by  a  fee- 
veral  provilions  made  for  the  plaintiff  Mrs.  Harvey^  partly   by  tiemcnt  made  oa 
the  will  of  her  grandfather  Alexander  Pitfeld^  and  partly  upon  wheTe*'itTat 
the  fectlement  made  by  her  father  and  mother,   notwithftand-  made  with  the 
ing  the  fcttlcment  was  made  upon  her  marriage  with  her  l*^c*^^g^,*^^4°^ 
hufband  Charles  Pitfield^   (he  being  then  an  infant;  the  prayer guaidians. 
of  the  bill  is  in  the  alternative,  that   if  (he  cannot  have  this 
relief,  then,  that  (he  may  have  fatisfa£lion  made  her  out  of  the 
cftates  of  her  late  hu(band. 

The  caft  and  the  fa£ts  are  thefe  : 

Dorothy  Harvey^  the  plaintiff  Felton's  wife,  is  the  daughter  of 
the  defendant  Solomon  AJhley^  and  IVinefrid  his  wife,  and  the 
grandaughter  of  Alexander  Pitfield :  In  1737,  Dorothy  being 
then  of  the  age  of  fifteen^  and  her  father  and  moiber  both  liv« 
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ing,  (he,  with  their  confent,  and  with  the  approbation  of  all 
her  relations,  fntermarned  with  Charles  Pitfitld^  Efquire,  her   . 
firft  coufin,  and  the  heir  male  of  her  mother's  family. 

Previous  to  the  marriage,  a  fettlement  was  made  on  the  29th 
of  Jum  l^Z^>  Charlis  Pitfiild  was  the  firft  party,  two  trufices, 
i^c.  were  parties  and  the  plaintiff  D$mby  herfelf  was  a  party; 
the  eftate  of  D9r§tbf%  fortune  ftood  thus,  (he  was  intitled  un- 
der her  grandfather's  will  to  5000  L  which  was  to  be  paid  her 
on  marriage,  if  (he  married  with  the  confent  of  her  father  and 
mother,  or  at  her  age  of  twenty-one  ;  and  if  (he  married  with- 
out fuch  confent,  or  died  before  twenty-one,  then  the  5000  A 
was  given  over  to  her  fifter ;  befides  this,  (he  was  likewtle  ta* 
titled  to  a  portion  under  the  marriage  fettlement  of  her  father 
and  mother  ;  for  by  that  fettlement,  in  cafe  of  an  eldeft  fos, 
and  younger  children,  a  power  was  referved  to  Mr.  Jfil^  aad 
his  wife,  to  charge  the  eftate  therein  limited  with  a  fum  not 
exceeding  4000  /.  which  was  to  be  paid  to  all  or  any  of  dn 
younger  children  of  the  marriage  in  fitch  proportions  as  thc]f 
ihould  think  fit :  and  in  cafe  there  was  no  iffue  male  of  ths( 
marriage,  then  a  500  years  term  was  limited  to  tni(kei| 
to  raife  the  fum  of  3000  A  for  daughters  portions,  but 
this  was  not  to  be  raifed  till  after  the  death  of  the  father, 
and  if  a  fon  (hould  be  born  afterwafdii,  th^y  were  intitled  to 
nothing: 

The  other  part  of  Dorothf%  fortune  was  a  moiety  of  AU»^ 
andtr  Pit/uld*s  perfonal  eftate  after  the  death  of  her  motlieri 
but  depending  upon  a  contingency  ;  for  by  his  will,  if  Mr» 
Jjbliy  and  his  wife  died  without  leaving  a  fon^  then  the  refidue 
of  J/exandfr  PitfiiU*s  perfonal  eftate  (called  55000/.)  (hould 
goto  fuch  daughter  or  daughters  of  Mr^  JfiHty  and  his  wifci 
as  (hould  be  living  at  the  death  of  Mrs.  AJhlij. 

From  hence  it  appears,  that  Mrs^  Harvty  was  in  prefent  ill* 
titled  only  to  5000  /•  and  in  order  to  intitle  her  to  it^  the 
mother^s  confent  by  the  grandfather's  will  was  made  iMef^ 
fary,  if  married  before  twenty-one,  and  if  (he  had  married 
without  fuch  confent  of  the  mother,  it  would  have  gone  to  tht 
other  fifter. 

As  to  the  circumfiances  of  Charles  Ptt/leld's  eftate,  they  (tood 
thus,  he  had  an  eftate  at  H^xton  in  Middle/ex  of  500  /.  a  ycaf^ 
charged  with  a  debt  of  9000  /.  he  had  likewife  a  moiety  of  sti 

eftate  in  the  I/eef  Ely  of  the  value  of with   incumbrances 

thereon  to  the  amount  of  6000  /.  and  another  eftate  in  Loitdfn 
and  Middle/ex  of  900  /.  a  year,  which  was  in  fettlement  to  bitti'* 
(elf  for  life,  remainder  to  his  firft  and  every  other  fon  in  tail 
male,  remainder  to  Mrs.  yf/bley  in  fee. 

Under 
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Under  thefe  circumftanccs  the  fettlement  made  and  executed 
^as  thus,  as  to  the  eftate  lad  mentioned,  there  was  no  occa- 
fion  nor  poflibility  to  make  any  fettlement  of  it,  being  limited 
in  ftrii^  fettleiqent  to  the  iflTue  male,  and  could  not  be  altered ; 
it  frequently  happening  that  eftates  are  fettled  in  fuch  manner^ 
that  they  muft  neceflarily  go  to  the  iflue  of  the  marriage  :  as 
to  the  eftate  in  Hoxton^  it  was  fettled  upon  the  marriage  in 
ftri£l  fettlement ;  and  in  default  of  iflTue,  to  the  furvivor  of 
the  huiband  and  wife :  the  eftate  in  the  ifle  of  Ely  is  likewife 
limited  in  ftri£t  fettlement,  the  laft  remainder  to  Dorothy  in  fee. 

In  confideration  of  the  marriage,  and  the  hun)and's  fortune, 
the  lady's  is  fettled  in  this  manner,  her  5000  /.  is  agreed  to 
be  paid  immediately,  to  difcharge  the  incumbrances  upon  the 
Hoxton  eftate  ;  one  moiety  of  the  fum  of  3000  /.  to  be  raifed 
by  virtue  of  the  term  for  that  purpofe,  is  to  be  applied  in  the 
fame  manner  as  the  refidue  of  the  moiety  of  the  contingent 
bequeft  In  the  grandfather's  will  aftermentioned  ;  the  other 
moiety  of  the  3000  /.  to  belong  to  Charles  Pitfieldy  but  is  not 
to  be  paid  till  after  the  death  of  Dorothy* s  fatjier  :  as  to  the 
contingent  bequeft,  to  which  Dorothy  was  intitied  under  the 
will  of  Alexander  Pitfield^  a  moiety  of  that  was  to  go  towards 
difcharging  the  debt  on  Mr.  Charles  Pitfield's  eftate  ;  and  what 
fhould  remain  of  that  moiety  was  to  be  laid  out  in  fecurities, 
and  the  intereft  was  to  be  paid  to  Charles  Pitfield  ^unng  h\% 
life,  afterwards  to  Doroth/for  life,  then  to  the  younger  chil- 
dren ;  and  if  no  younger  children,  tb^n  in  truft  for  the  fur- 
vivor of  Charles  Pitfield  and  Dorothy^  and  the  other  moiety  of 
the  faid  contingent  bequefts  was  to  belong  to  Charles  Pitfield^ 
his  executors  and  adminiftrators  ^  this  is  the  ^difpofition  made 
in  favour  of  Mrs.  Harvey  of  the  furplus  of  the  grandfather's 
perfonal  eftate« 

■ 

The  marriage  took  efTeS  xnjuly  1737^  and  fubfequent  to 
the  marriage  ;  the  fadls  are  thefe,  in  Augujl  1739,  Mr.  Pitfield 
died,  and  left  iflfue  one  daughter  Mary\  in  December  1740, 
the  plaintiff^  Dorotl^  married  with  Mr.  Felton  Harvey ;  after  the 
marriage  the  plaintiff  Mr.  Harvey  entered  upon  the  eftate  in 
fettlement,  that  Charles  Pitfield  had  fettled,  and  did  fome  a6ls 
of  ownerfhip  :  in  June  1743$  the  plaintiff  Dorothy  attained 
her  age  of  twenty-one,  and  on  the  lOth  of  January  1745,  the 
bill  was  brought. 

It  has  been  faid  by  the  plalntifPs  counfel,  that  this  is  not  a 
bill  to  fet  afide  the  marriage  fettlement,  for  that  would  be  too 
ftrong,  but  only  to  let  in  the  phinuff  Dorothy^  and  her  fecond 
huft)and,  to  take  that  interefl  which  (he  had  in  her  fortune; 
but  this,  in  the  prcfent  cafe,  will  appear  to  be  a  diftind^ion  in 
words  only,  for  it  is  in  efFeft  to  overturn  the  fettlement  after 
there  is  iftue  of  that  marriage,  the  hufband  dead,  and  the  con- 
tra^ on  one  fide  fixed. 

Vol.  III.  Rr  This 
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This  fcems  to  be  a  bill  primie  imprejjionlsy  for  upon  looking 
into  the  cafes  I  can  find  no  precedent  to  warrant  fuch  a  decree. 

The  two  principal  points  arifing  upon  this  cafe  are,  Phjlf 
Whether  Mr.  and  Mrs.  Harvey  stre  to  be  bound  by  this  fettle- 
men  on  her  firft  marriage,  abitraSed  from  any  circumffauicet 
that  have  happened  fincc. 

Secondly,  If  they  arc  not,  whether  what  has  been  done  hf 
the  plaintiffs  fuhfequcnt  to  the  fcttlement  either  by  adts  of  id- 
niinrion,  acquiefcence,  and  by  way  of  affirmance  of  it,  will 
vary  the  cafe. 

It  is  not  material  perhaps  to  give  an  opinion  on  the  firft 
queflion,  for 'the  latter  confideration  might  pofHbly  make  the 
firft  point  unneceffary ;  but  to  difcourage  fuch  an  attempt  asi 
now  fet  up,  I  will  give  my  thoughts  upon  it. 

As  to  the  firft  point  therefore  the  great  objedion  is^  that 
Dorcthy  at  the  time  of  the  marriage  and  fettlement  made  wis 
an  infant,  and  ihat  by  the  rules  of  law  fhe  could  not  b<^  bound 
but  at  her  election  when  of  the  age  of  twenty-one. 

w!)ere  an  agree-  Ij  ;$  y^ry  true  in  law  this  difference  is  taken,  that  where  aa 
IIJTontlufKlccof  agfeemcnt  appears  upon  the  face  of  it  to  be  prejudicial  to  an 
it  to  be  piijodi-  infant,  it  is  void,  but  if  for  his  advantage,  then  voidable  only; 
tV^o'i^'bla  ^^*^  dodrine  is  fully  laid  down  in  Holt  verfus  ff^arJ^  in  Fitz- 
f>rhi^advun.  gMons's  Reports^  175,  275,  a  book  of  no  authority;  but  the 
u%r,  hen  void-  cafe  is  truly  reported,  and  all  the  differences  upon  this  point 
•Dicciy.  ^^j,  j^j^g^^  jjy  Lq^j  Chief  Jufticc  Reeves  in  his  argument, 

which  is  the  bed  I  know  upon  the  fubjed^. 

Marriajc  a  ree-  Infants  may  contfadl  marriage,  males  9lI  fourtun^  females 
aiUthlrT'Ir"™  **  /a///i;^;  and  thefc  agreements  differ  from  all  others;  the 
foonasth'mar-  principal  confideration  is  the  marriaee,  fettlements  are  pru- 
fiage  i«  had  the  cJpntial  adts  donc  chicfly  for  this  confideration,  and  the  eflite 
CMred!?n!i  "n^  fettled  may  be  greater  or  lefs  according  to  the  difcretion  of  the 
not  be  refcindcd  J  parties  '.  as  foon  as  the  marriage  is  had,  the  principal  contrad 
the  children  arc  is  executcd,  and  cannot  be  fet  afide,  or  rescinded,  the  cftatc 
fc«  JnrTc^/u^h  ^"^  capacities  of  the  parties  arc  altered,  the  children  born  of 
father  and  mo-    the   marriage  are  equally  purchafers  under  both  father  and 

thcr,  and  ther^.  moihcr,  and  therefore  it  has  been  truly  faid  that  marriage  con- 
fort:  thry  cannot    ^.-j  .^         ^^i  r-jjir*  iio^rv. 

be  fet  afidf,  be-  tradts  ought  not  to  be  reicinded,  bccaufe  it  would  aftcdi  tbc 
caufeit  would     inccreft  of  third  perfons,  the  \Jfut, 

•flFeil  the  imcrefV 

of  thiraperuns,  thdjut^ 


There 
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•    There  is  a  difference  between  agreements  on  marriage  being  All  other  agire- 
carried  into  execution,  and  other  agreements;  for  all  agree- '"<^'»*s«'«  507* 
ments  befides  arc  confidered  as  intire,  and  if  either  of  the  par-  andTf  c!the"r  of ' 
ties  fail  in  performance  of  the  agreement  in  part^  it  cannot  be  the  panics  fail 
decreed  in  fpecie,  but  muft  be  left  to  an  adion  at  law  5  in »"  Performance 
'marriage  agreements  it  is  othcrwife,  for  though  either  the  rela-  -^n  part,"ftTannot 
tions  of  the  hufband  or  wife  (bould  fail  in  the  performance  of  be  decreed  in 
their  part*  yet  the  children  may  compel  a  performance  :  if  the  ^P«*^'*^-  '°  ">*••- 
mothers  father  for  inftance  hath  agreed  to  give  a  portion,  it  is  otherwifc,  for 
and  the  hufband's  father  hath  agreed  to  make  a  fettlement,  though  either  the 
though  the  mother's  father  do  not  give  the  portion,  yet  the  huJ^t^d'or  wife 
children  may  compel  a  fettlement,  for  non-performance  on  one  (houid  ^ii  in  the 
part  (hall  be  no  impediment  to  the  childrens  receiving  the  full  performance  of 
benefit  of  the  fettlement ;  fo  if  there  be  a  failure  on  the  part  |h^*child«n  may 
of  the  father's  relations  it  is  the  fame;  all  the  court  could  do  compel  a  per- 
in  that  cafe  would  be  to  ,lay  hold  on  fuch  cftatc  as  he  (hould  fojro«ac«-       ^ 
claim  towards  making  good  his  portion  of  the  fettlement ;  for  father  agrees  to  ' 
the  children  confidered  as  purchafers  are  intitled  to  all  the  be-  %\^t  a  portion, 
nefit  of  the  ufes  under  the  fettlement,  notwithftanding  there  »n^t*>«li"^»"<i'» 

-        ,  ^  .,  ^  ,  '  o  father  to  make  a 

has  been  a  failure  on  one  fide.  ftttiem-nt, 

tbou(:h  he  dan 
not  give  the  poftioo,  yet  the  children  may  compel  a  liettlenieoc* 

If  the  court  (hould  relieve  her,  it  muft  relieve  againft  the 
whole  fettlement,  becaufe  every  part  conftitutes  the  whole, 
as  there  is  a  confideration  arifes  from  each  part ;  and  therefore 
it  is  impofEble  to  take  away  any  part  of  the  confideration, 
without  overturning  the  fettlement  entirely  ;  nay,  the  intereft 
of  Mrs.  Harvey  herfelf  would  be  afiefled  eventually  at  leaft, 
for  fte  muft  in  fuch  cafe  wave  h^  jointure,  and  the  huft^and 
perhaps  might  come  into  pofiefEon  of  the  whole  of  her  fortune, 
and  make  what  ufe  of  it  he  pleafes. 

Togo  further;  the  law  has  intrufted  the  father  and  guar- Though  a  faher 
dians  with  the  marriage  of  their  children  and  wards  ;  and  ac-  «»"*  joardian  aa 
cording  to  the  old  law  they  ought  not  to  do  it  to  their  difpa-  corruS'l^he' 
ragement;  but  fuppofing  they  ftiould  aft  fraudulently  or  cor-  marriage a^rce- 
ruptly,  the  marriage  agreement  is  not  therefore  to  be  fet  afide,  mentis  not  to 
or  the  children  to  be  ftript,  but  the  father  or  guardian  may  th;  children Yo. 
he  decreed  to  make  fatisfaction,  and  the  hufband,  if  a  party  be  ftript,  but ^h# 
to  the  fraud,  fliall  do  it  likewlfe  ;  analogous  to  ^hofe  cafes  j^]^^"  °' 8"*'* 
where  fraudulent  agreements  have  been  made  by  parents  to  creeei^I^rmakc^a 
take  back  part  of  a  child's  fortune  in  contradiSion  to  the  fit.s''a6>ioii,  ard 
open  publick  agreement,  in  which  cafes  the  court  in terpofcs,  ^*^*^'''^'°**'^*^ 

as  in  Turton  vcrfus  Ben/on^  2  Vern,  764.  fra^ud/rtiil  do  it 

Iikewife, 

The  prefent  cafe  docs  not  fall  within  the  reafon  of  thefe 
cafes  of  corrupt  agreements ;  here  is  no  difparagement  or  pre- 
tence of  fraud^  or  of  any  gain  made  by  the  father  or  mother ; 

R  r  2  but 
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but  on  the  contrary  every  thing  appears  to  be  done  by  Mr. 
Ajhlcy  and  his  wife  to  advance  it. 

The  daughter  in  the  firft  place  was  married  to  the  heir  male 
of  her  mother's  family,  and  by  their  confent  to  the  marriage 
they  accelerate  her  right  to  the  5000  /.  and  vefts  in  Doretbj 
immediately  thou^^h  but  fifteen  ;  and,  if  there  had  been  a  fon 
of  Mr«  JfljUy  and  his  wife,  would  have  been  intitled  to  nothing ; 
and  in  1737)  it  was  not  impoiliblc  in  the  courfe  of  nature  but 
thcrre  nuglu  have  been  a  fon,  and  they  could  too  have  appoint* 
ed  the  whole  to  one  younger  child  in  prejudice  to  another; 
and  yet  they  took  the  only  method  of  fccuiing  it,  by  maldng 
an  appointment  irrevocable  of  it  under  the  fetclement. 

That  parfrts  did  Thus  it  ftands  as  to  the  nature  of  the  fettlemcnt;  the  firft 
notmakc^fobj:  Qi^j^-^^iQ^  js  as  to  thc  incapacity  of  Dorothy  as  an  infant;  and 
for  ad.nightcras  the  fecond  objcflion,  that  the  parents  oi  Dorothy  did  not  make 
they  m-^h:  have  fo  beneficial  a  bargain  for  her  as  they  might  have  done;  ad« 
doru,notaf..m-^l^jj^  this  was  fo,  I  apprehend  it  would  not  be  a  fufficient 
fcr  afii^e  a  iTtar-  reafon  to  ftt  alidc  the  marriage  agreement;  the  law  has  in- 
ri-c  ..grccmcnt;  trufted  parents  with  the  marriage  of  their  children  ;  there  are 
tiuficTthem  ""  tnany  confiderations  that  may  induce  a  parent  to  agree  to  a 
vitn  ibc  nar-  marriage  befidcs  a  Uriel  equality  of  fortune,  as  the  inclinatioa 
"^•'.M.*^^*''^'!!  of  the  parties,  their  rank  and  quality,  the  perfon  fupertor  per- 
tW  ajerrany  ^aps  in  this  rcfpcdt  to  whom  the  infant  is  to  be  married,  and 
ciLf-'fr-iions,  Other  advantagcous  circumftances  ;  the  convenience  too  and 
ami  j.r  r^roncs,  propriety  of  fuch  a  match  as  to  preferve  thc  whole  eflate  in  the 

th;i' n.aj  induce    *.        -i        '     •  •    i  r  •     j  /• 

a  p  T'nc  to  j«:rcc  family,  wriich  are  matters  proper  for  parents  to  judge  of. 

to  «  nu:c'.i,  bs- 

fide    J  fliJv  <.  quality  of  fortune,  aj  the  inclinatlou  of  the  parties,  &V. 

Where  an  infAnt  The  flatutc  of  Hen.  8.  fliews  ftrongly  the  opinion  of  the 
gertrn-ln'oV  Icgiflature  in  this  rcfpcd  ;  for  though  at  law  no  jointure  upon 
treat  e  lit  tis  a  woman  even  of  full  age  could  bar  htr  of  dower:  yet  thc 
thoughth  Hv.wer  fl^tute  makcs  it  a  bar,  and  a  jointure  will  even  bind  an  infant 

iht*ha  ajoVntMrc  ^"^  P^^"^^"^^  ^^^  from  dowcr  :  COnfldcr  the  truft  put  in  pa- 
only  of  a  tenth,  rents  and  guardians  ;  fuppofe  a  female  infant  is  married  toa 
yetasthrUw      gentleman  of  crcat  elbte,  thc  dower  is  one  third,  and  vet  flic 

has  int'j'k-i  pa-  1-  •    •    ^  j  i  c         \  i        r     u  i 

rents  wj.htho  has  a  jointure  made  to  her  or  only  one  tenth  of  the  value; 
ju'igment (f  pre-  and  nctwithftandinc:  this,  as  the  law  has  intrullcd  parents  and 
vi(i.>ntnri,w.inT5,    ^j.jj.jj^j^^  with  the  judgment  of  ihe  provifion  for  infants,  flic 

(he  fhall  not  1  t     f  r  "  i  \.     -  il  lj»  j 

it  afijt  upon  the  'li'iJl  not  itt  It  ande  upon  the  inequality  between  the  dowcr  and 

ii.tqu^hty  be-         ;he  jointurc. 

I V. till  the  Gowcr 

tnd  the  jointure.        tii         ^  r       \  r  y    r         ••*  -t-t 

J  Will  not  fay  how  far  a  mere  c.ufory  jointure  mi^ht  be  re- 
lirvcJ  agiiinlf,  but  if  it  ib  not  adequate  to  what  fhe  would 
h-vc  had  in  dw»vvcr,  it  is  no  reafon  to  lit  it  afidc. 


There 
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There  may  have  been  afts  of  parliament  obtained  for  the ^'<> '"^ance  of 
marriage  of  a  young  Lady  an  infant,  who  has  antereft  in  a  real^f^^^v"fj|°^^*^"^ 
cftate,  but  I  never  heard  of  a  private  adt  of  parliament  obtain-  for  the  marriage 
cd  for  the  marriage  of  a  young  Lady  who  has  a  money  portion  ®'  ^  y*'"'^B  ^^^y» 

I  lur/u-'r-^  who  ha    a  mo- 

only,  merely  becaufe  fhc  is  an  infant.  neyp„„,„„  „„iv, 

i^rely  becaufe  Hie  is  an  mr^nc. 

The  reafon  why  it  may  be  neceflary  to  apply  for  an  aft  of  The  rrafon  w)iy 
parliament  upon  the  marriage  of  an  infant  who  has  an  intcit-Ii:  <'»«^hap  ir.atinns 
in  real  eftate,  is,  that   the  rights  of  the  infant  to  real   eftate  f,7,^;'^  ;;;;','^^^^^ 
will  not  be  bound    by  any  agrerment  made   in  relation  to  it,  cI-tc,'?*,  dut 
unlefs  the  hufband  (hould  have  iffue  by  that  marria«e,  !''?  »'«^'^0' 

'  ®  infants  \?iA\  not 

be  bound  by  any  agreement  in  relation  to  it>  unleft  the  hufband  (hould  have  ifTue  by  that  n\irriage. 

But  where  it  is  a  momy  portion^  her  intereil  in  it  may  be  uniefs  a  father 
boufid   by  agreement   on    the   marriage;  and    if  a  parent  or  ^'i' »  P^^'^'-in 
guardian  cannot  contract  for  the  infant  fo  as  to  bind  this  pro-  for''M,-*!nfla?fo 
perty,  the  hufba«d,  as  it  is  a  perfonal  thing,  would  be  intitJed  as  to  bind  money 
to  the  abfolute  property  in  it  immediately  upon  the  marriarre.    M^M^^'tw  a^ii «« 

^      ^       ^  J       ^  o  a  p.-.funal  thinp, 

the  hufband  would  be  immediately  intitled  to  it  o:i  ihc  marii.<ge« 

To  carry  this  ftill  further  than  at  the  bar,  it  muft  be  allowecl  Moft  portions 
moft  portions  to  youns  Ladies  arife  under  fettlements,  and  (he  ;'"'^""^<^f  ^'=•- 

i_  Lr  -r-  t  II  !»•  t.tfmciits,  and 

IS  as  much  a  purchaier  as  if  it  came  from  a  collateral  relation  ;  ci)c  viaMuhiens 
and  yet  there  never  was  any  objedlion  to  a. father's  diredting  oa  ^'  "-•'•Ha  pir- 
what  terms  flie  fliall  be  difpofed  of  in  marriage.  cams /ronl  1^ 

collater^il  rela- 

Another  objedion  was  made,  that  as  part  of  this  fortune  is  ^i'*"*  »"^  vet 
a  contingent  intereft,  which  by  the  marriage  would  not  have  5cen*^aov'ob^ec- 
been  transferred  to  the  hufband,  therefore  what  has  been  done  nonio  thcfa- 
with  regard  to  this  is  redundant,  and  they  ihould  at  lead  have  •»]*-;'^  d  Cprfing 
left  her  the  chance  of  taking  the  beneht  of  it.  ^^^  <»..  wh.t 

terms  he  ^^Icafe^ 


I  never  heard  any  diftin<5lion  where  money  portions  were  in 
pofleffion  or  contingency  ;  the  cafcoF  Thgobald  yeT{\is Defay  de- 
termined finally  in  the  Houfc  of  Lords,  is  a  very  ftrong  cafe  to 
the  purpofe  ;  the  court  there  gave  relief  againft  a  recovery  in 
ejectment,  and  Lord  Cowper  and  Lord  ^Macclesfield  laid  grrat 
weight  upon  its  being  a  reafonable  act  done  by  ihe  confcnt  of 
the  friends  and  relation  of  the  wife. 

The  plaintiff  Dcr^//;;',  if  (he  had  been  a  feme  foie,  might 
have  made  a  will  of  this  contingent  intercft,  and  it  being  a 
perfonal  thing,  it  is  faid  fhe  mighi  have  bequeathed  it  at  fifteen 
years  of  age. 

Many  portioris  of  women  depend  upon  contingencies,  as 
upon  rights  of  furvivorftiip  ;  and  yet  ilirpofitions  t)f  them  are 
frequently  made,  for  othcrwife  they  m'ght  come  abfolutely  in 
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the  power  of  their  hufbands,  as  where  they  fall  into  poflefioa 
during  the  coverture* 

Charles  Pitjield  indeed  hath  happened  to  die  in  the  life  of  the 
mother  and  Dorothys  but  fuppofe  Mrs.  JJhliy  had  died,  Dit^tbf 
and  Chariis  furviving,  would  it  not  have  been  a  great  iaipiita- 
tion  on  tlie  father  and  mother  if  they  had  fufiered  the  hufband 
to  run  away  with  it? 

♦ 

It  is  dangerous  therefore  for  the  court  to  enter  nicely  into  a 
fcrutiny  of  this  kind,  when  thefe  provifions  are  made  t9  guard 
againft  the  huiband,  anid  a  very  prudent  proper  caution  ;  nor 
will  they,  when  the  event  has  happened,  determine  whether  at 
the  time  the  agreement  was  made,  it  was  more  or  lefs  beneficial^ 

Befides,  if  the  plaintiff  Mrs.  Harvey  and  her  filler  Vixt.  Btdt^ 
ford  had  died  in  the  life-time  of  their  mother,  CharUs  Pitfidi 
would  have  been  intitled  to  the  furplus  for  his  life  under  AUx^ 
ander  Pitjield* s  will. 

It  is  a  very  remarkable  limitation  in  Alexander^%  will,  to  tad 
for  my  grandfon  CharUs  Pitjield ^  after  the  deceafe  of  my  tW9  grani* 
daughters. 

This  is  a  very  odd  limitation  of  perfonal  eftate  ;  but  how^ 
ever,  I  do  not  know  but  it  might  take  effed,  as  being  in  the 
compafs  of  lives  in  ejfe  at  the  fame  time,  and  confequently 
might  have  vefted  in  Charles  Pitjield  himfelf  5  and  the  teftator's 
intention  was  perhaps  to  augment  and  bring  his  fortune  into 
one  family. 

I  know  of  no  precedents  where  a  marriage  agreement  hat 
been  called  into  queftion  in  this  manner,  where  it  was  made 
with  the  approbation  of  parents  and  guardians  }  but  thefe  have 
been  feveral  cafes  of  decrees  againft  infants. 

In  the  cafe  of  the  Bijhop  of  Bath  and  IVells  verfus  Hippefiey^ 
28  Cha,  2.  before  Lord  Nottingham 'y  there  was  a  fubmifiion  to 
an  award  by  the  Bi(hop  on  one  part,  and  the  defendant,  an 
infant  and  his  guardian,  on  the  other  part ;  the  award  was  to 
this  t  (F.d,  that  during  thcBifhop'slife,  and  the  infant's  minority^ 
the  [)iaintifFand  defendant  fhould  be  at  liberty  promifcuoufly  to 
dig  lead  ore  injWf.  and  that  the  profits  (hould  be  divided  equally 
between  them  :  a  bill  viai  brought  to  confirm  the  award,  and 
the  court  being  of  opinion  the  infant  was  bound  by  it,  indem*> 
nified  the  truftcis  for  what  they  had  done,  and  decreed  accord? 
ingto  the  prayer  of  the  bill,  that  the  award  (hould  beeftablifli* 
cd.  In  the  cafe  of  Sttlckland  verfus  Csker^  the  defendant  was 
**  feikd  for  lives  of  a  church  leafe  in  truft  for  an  infant ;  on  % 
**  treaty  of  marriage  between  the  infant  and  the  plaintiff,  and 
*^  a  thoufand  pounds  portion)  an  indenture  was  made  with 
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**  the  confent  of  Coier  the  guardian,  whereby  the  infant  cove- 
^'  nants  that  the  leafe(hould  be  furrendered,  and  a  new  leafe 
**  taken,  and  (he  wife's  life  put  therein  for  her  jointure  >  Coiier 
*'  was  made  party  only  to  fhew  his  confent :  the  marriage  was 
^^  had,  the  portion  paid,  the  hufband  died,  the  leafe  furrcndercd^ 
**  and  the  wife's  life  put  in  :  the  widow  fued  Colter  to  affign  for 
**  her  life,  and  decreed  accordingly ;  and  Coker  pretending  the 
**  truft  was  in  the  firft  to  pay  debts  to  him,  it  was  decreed  the 
*^  debts  (bould  be  paid  out  of  the  trttft  after  the  widow's  death. 
**  The  decree  affirmed  on  a  rehearing.     2  Cb,  Caf.  211. 
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In  the  cafe  of  Blots  verfus  Lady  Hereford^  2  Vern,  501.  "  y/. 
married  B.  who  had  an  eftate  in  land  and  a  fortune  in  money; 
*'  they  being  both  infants,  an  a6t  of  parliament  was  obtained 
for  fettling  a  jointure  on  the  wife  in  bar  of  dower,  but  to 
ceafe  if  (he  did  not  fettle  her  land  when  of  age,  but  nothing 
faid  as  to  the  perfonal  eilate  ;  part  of  the  fortune  is  a  mort- 
^*  gage  for  the  1300/.  taken  in  a  truftee's  name;  the  wife 
**  when  {became  of  age  fettled  her  own  land,  and  afterwards 
^*  the  hufband  dies,  the  queftion  wa«,  whether  this  money 
^^  (hould  go  to  the  plaintiffs  executors  of  Lord  Hereford,  or  as 
**  a  chofe  in  aHlon  furvive  to  the  wife.  Lord  Cowper,  then  Lord 
*^  Keeper,  faid,  I  lay  no  ftrefs  upon  the  declaration  of  trufl, 
^*  the  law  of  this  court  will  prefume  a  promife  ;  and  in  all 
**  cafes  where  a  fettlement  is  equivalent,  it  fhall  be  intended 
*'  the  hufband  was  to  have  the  portion,  the  wife  (hail  not 
**  have  her  jointure  and  fortune  both  ;  and  the  rather  in  this 
*'^  cafe  becaufe  a  trud,  and  the  hufband  could  not  come  at  it, 
*'  (o  as  to  alter  the  property  without  the  af&fiance  of  this 
*^  court ;  and  the  defendant  was  condemned  in  cods." 

I  mention  this  cafe  only  to  (hew,  that  though  there  was  an 
aS  of  parliament  in  confideration  of  real  eflate  fettled  by  both 
(Ides,  yet  no  notice  was  taken  of  the  money  portion. 

In  the  cafe  ofCannel  verfus  Buckle,  2  Jf^ms.  243.  Lord  Chan- 
cellor Macclesfield  faid,  *'  That  if  a  feme  infant  feifed  in  fee  on 
**  amarnr.ge,  with  the  confent  of  her  guardians,  (hould  cove- 
**  nant  in  confideration  of  a  fettlement  to  convey  her  inhcri- 
**  tance  to  her  hufband-;  if  this  were  done  in  confideration  of 
*'  a  competent  fettlement,  equity  would  execute  the  agreement 
*'*'  though  no  zSt\ovi  would  lie  at  law  to  recover  damages." 

This  is  going  a  great  way,  as  it  related  to  the  inheritance 
of  the  wife;  buctyet  there  are  cafes  where  the  court  will  do  it;  as 
if  the  lands  of  the  wife  were  no  more  than  adequate  confidera- 
tion for  the  fettlement  that  the  hulband  makes,  and  after  the 
marriage  the  wife  (hould  die  and  leave  iflue,  who  would  be  in* 
titled  to  portions  provided  for  them  by  the  fettlement,  it  would 
in  that  cafe  be  very  leafonable  to  aiurm  that  fettlement. 

R  r  4  Thus 


gig  CASES  Argued  and  Determined 

Thus  far  upon  the  firft  pointy  relating  to  the  force  and  ra- 
lidity  of  this  fcttlement,  as  it  flood  originally,  abftra^d  from 
the  fubfequent  circumflances  that  have  happened. 

As  Xo  the  fecond pointy  whether  the  plaintiffs  are  concluded  bj 
a£ls  done  nnce  the  marriage ;  and,  admitting  there  was  a 
doubt  upon  the  firft  point,  yet  the  fecond  is  very  clear. 

Tho' a  frfcman's  It  has  been  faid  on  th^part  of  the  plaintiff,  and  very  truly, 
widow  Uyi.cUim  ^y^^^  there  has  been  no  exprefs  affent  in  this  caufe,  or  exprdft 

to  lonicthjng  ,         .  ri--ri  ji  i  •/i_i«^ 

vndcrahui'.  ratihcation  Of  this  fettlement,  and  that  the  parties  ihouid  not 
band's  will,  that  ^g  bound  unlefs  the  affent  is  clear,  and  after  a  full  knowledg;e 
decs  not  bmd      ^  ^y^^  nature  of  the  fettlement,  and  therefore  has  been  com- 

licr  election  to  /•  r  >         •  t% 

take  cither  by  the  pared  to  thc  cafe  of  a  freeman  s  widow,  who,  notwithltanding 
v.ii  or  cuftom,  /jj^  Jays  claim  to  fomething  under  thc  will  of  her  hufbandy  wiU 
into  the  value"  "^^  ^^"^  ^^^  elcdiou  to  take  either  by  will  or  cufbooJi,  till  fbe 
of  ihe  hu[band^s  has  feen  into  the  value  of  her  h u (band's  effects ;  and  this  is 
'^Yb  '  ''"^'d^  true  in  general  ;  but  there  are  cafes  where  (he  Ihall  be  con- 
edby  I^sdcne,  cluded  by  adls  done  by  her,  and  by  an  acquiefcence ;  as, 
and  by  acqui-  whcfe  (he  has  llvcd  a  year,  or  a  year  and  half,  after  her  huf- 
^^h"  ^^has  band,  and  accepted  an  intereft  under  the  will,  and  then  dies, 
lived  a  year  or  ft^d  upon  her  death  the  executor  files  a  bill  for  her  cuftomary 
year  and  ha  f      (hare,  thcrc  the  bill  has  been  difmilTed. 

lifter  ler  huf- 

ce  ted  an  inre-  Therc  is  fufficicnt  evidencc  here  of  the  plaintiff  Fehon  Har^ 
r-ftundprthc  vey\  having  knowledge  and  notice  of  Z>^r^/A)f's  rights  under 
^*^''  this  fettlement  :   In  1742  he  made  a  leafe  of  a  houfe  in  Picca- 

d'lly\  in  Decernbir  1744  he  gave  a  letter  of  attorney  to  receive 
the  rents  of  part  of  the  eftate,  and  in  January  1 744  a  diflrcGi 
was  made  by  virtue  of  an  authority  given  by  him  ;  and  in  May 
1745  he  gave  directions  for  getting  in  the  hay ;  and  all  this 
was  done  after  a  counfel  of  eminence  for  the  plaintiffs  had 
perufed  the  fettlement. 

There  can  hardly  be  a  cafe  where  there  have  been  more  fo- 
lemn  ac^«  done  to  affirm  a  fettlement :  In  Franklin  verfus  Them- 
hury^  I  Vern,  I  32.  an  agreement  being  void  as  againfl  an  in- 
fant, yet  was  decreed,  thc  infant  having  received  intcrelt  under 
it  after  he  became  of  full  age,  which  was  an  affirmance  of  it. 

In  the  cafe  of  Cecil  and  others  verfus  The  Earl  of  Salijbury^  in 
2  Vvrn.  224.  the  court  faid,  *'  They  would  hold  an  infant  to 
'*  his  oirlr  made  by  him  in  hisanfwer  to  a  bill  brouo^ht againft 
*'  him  while  an  infant,  if  the  other  fide  are  thereby  delayed, 
♦  *  and  if  he  would  have  departed  from  what  he  had  offered,  he 
"  ought  immediately  when  he  came  of  age  to  have  applied  to 
♦*  the  court  to  h:ive  retraded  his  offer,  and  amended  his  an- 
«'  fwtr  ;''  So,  where  a  provifion  is  made  for  a  wife  in  lieu  of 
her  jcint'jre,  by  articles  during  coverture,  if  thc  wife,  afterthc 
hufband's  death,  enters  but  upon  part  of  thcfe  lands,  (he  is 
obliged  to  perform  the  whole  article^, 
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Thefe  cafes  turn  upon  this,  that  afls  done  after  the  be- 
coming a  widow  will  bind  ;  but  it  has  been  objected  thefe  were 
a£ts  of  her  hufband,  and  cannot  bind  the  wife,  who  was  an 
infant,  in  the  life-time  of  her  firft  hufband,  and  lilccwife  an 
infant  for  fome  time  fince  her  marriage  to  her  fecond  hufband« 

This  appears  tome  to  be  a  newdo£trine,  that  though  Mr. 
Felton  Harvey  himfelf  would  be  bound,  yet  he  is  delivered  from 
it  on  account  of  the  infancy  of  thqpvife,  which  is  in  effed  to 
fay,  he  cannot  be  bound  at  all. 

If  a  feme  infant  marry,  and  a  jointure  is  made  after  mar-  Whereajolntme 
riage,  and   the  hufband  dies,  leaving  her  an  infant,  if  fhe,  "  "!*^*  *^d  'h« 
without  doing  any  ad  to  determine  her  eledion  during  her  in-  hJ(b"n?' d?et, 
fancy,  marries  a  fecond  hufband,  if  he  enters  upon  the  join-  leaving  his  w>fe 
ture  eftate,  that  entry  will  bind  the  hufband  and  wife  during  J,"ihourdiin'^' 
the  coverture.  any  %a  to  dctcr^ 

mine  her  elec- 

Thcfe  are  my  thoughts  on  the  two  main  points  of  the  caufc :  J  ^'^^  ."f*^!^^* ! 
but  another  objection  was  made,  that  Charles  Pitfield was  g\xuty  jf  he  entei^  o« 
of  a  fraud  in  fecreting  judgments,  and  other  debts,  that  were  the  jointure  cf- 
charged  upon   the  eftate,  and  that  this  is  a  ground  for  relief,  ^^.u' wndM^e^ 
and  fo  it  is,  but  not  to  fet  aiide  the   whole  fettlement,  for   if  both  during  tiiq 
there  are  any  incumbrances  which  he  did  not  difclofe?,  then  coverture. 
Charles  Pitfield^s  unfettled  eftate  ought  to  be  applied  to  exonerate 
that  eftate  which  is  fettled  for  the  benefit  of  Mrs.  Harvey  and 
her  iJfHe. 

As  to  fo  much  of  the  bill,  therefore,  as  feeks  to  fet^fiJe, 
or  to  break  in  and  impeach  the  fettlement  made  on  the  marriage 
of  Mrs.  Pitfield^  it  ought  to  be  difmifled^  and  Lord  Hardwlckt 
decreed  accordingly. 


Tilbury  verfus  Barbut,  March  2,  1747.  Cafe  237. 

A  Bill  was  brought  againft  the  defendant  to  deliver  up  all  r.  dcvifcs  ail  hit 
the  deeds,  i^c,  of  the  eftate  mentioned  in  the  pleadings  of  «^«^  »"<*  petfonai 

thecaufe.  eftate  to  his  w.fe 

for  hie,  and  atter 

her  death  to  hit 

fon  John,  and  his  heirs  for  ever,  and  in  cafe  of  ihe  death  oijobn  without  amy  beir^  then  to  the  plaintiff: 

^ohn  levied  no  fine,  nor  fuffcrtd  any  recovery,  but  by  will  dcvifed  the  whole  to  the  defendant.     This  is 

a  fee  BtouHted  on  afec^  and  a  "void  devift  to  the  plaintiff  in  law,  and  equally  fo  in  equity.     Vex.  89.  j)l.  53. 

The  queftion  depends  upon  the  will  of  the  late  DoSor  Ti7- 
bury^  who  thereby  devifed  all  his  real  and  perfonal  eftate  to 
his  wife  Ann  Tilbury  for  life,  and  after  her  death  to  his  fon 
John^  a  younger  brother  of  the  plaintifFs  by  another  venter, 
and  bis. heirs  for  ever,  and  in  cafe  of  the  death  of  John  Tilbury^ 
without  any  heir ^  then  his  real  and  perfonal  eftate  derifed  to  his 
fon  John^  (hall  go  and  be  enjoyed  by  his  fon  Cornelius  the 
pUintiiT* 
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AnnTilbury  dltd  In  jy2^;  Jtbn  Tilbury  the  Ton  levied  no 
fine,  nor  fufFered  any  recovery,  but  made  his  will^  aod  devifi^ 
it  to  the  defendant. 

The  queftion  is,  whether  Join  Tilbury  took  an  eftate  in  fe& 
or  in  tail,  under  the  teftator's  will,  or  whether  the  plaintiff 
ukes  any  more  than  an  eftate  for  life. 

Lord  Chancellor, 

In  all  devifes  of  this  kind,  where  there  is  a  fie  tnonntid  vpme  s 
fee  J  I  dare  fay  the  teftators  mean  heirs  of  the  body,  but  unlefs 
there  are  words  to  reftrain  it  to  an  eftate  tail,  I  am  bound  to 
conftrue  it  a  fee  in  the  firft  taker,  and  confequently,  as  the 
teftator  had  devifed  the  whole  to  y^bi  Tilbury^  the  iecoiad  de?ife 
is  void  in  law* 

I  cannot  goon  a  prefumption  the  teftator  did  not  know  the 
law ;  if  teftators  do  not  ufe  proper  words  the  court  will  fupply 
it,  where  the  intention  of  the  teftator  is  confiftent  with  tUb 
rules  of  law,  but  where  there  is  a  fie  mounted  on  a  fie^  it  is  a 
void  devife  to  the  plaintiff  in  law  ;  and  as  this  is  a  legaJ  eftate|, 
I  muft  conftrue  it  the  fame  in  equity. 

• 

Cafe  238.     Anonymous.     March  10, 1747.  The  third feal  afier  Hilary  Term. 


A  gnardian,  be-  ^  Guardian  for  an  infant  brought  an  aflion  againft  him  for 
h^tc^'unC  board,  ^c.  before  he  had  pafl'ed  his  accounts  in  this  court, 

brought  an  aai-  the  defendant  at  law  brought  a  bill  here  for  an  injunfiion  to 
on  againft  an  m-  (j^y  jj^g  proceedings  at  law  ;  and  Mr.  Brown  fliewed  caufe  to 
the\ou'rt  conu- day  why  it  fliould  not  be  diflblved  ;  hisLordfliip  continued  the 
nued  the  injunc-  injundtion,  and  faid,  that  in  taking  the  account  the  court  wOuM 
tion  prayed  by  ^jIq^  the  guardian  according  to  the  maintenance  allotted  for 

the  infant  s  bill      ,.^°,..  .  °iii_  i  .. 

till  the  hearing,  the  infant,  wDich  a  jury  wpuld  have  no  regard  to,  but  m 
tiKif*id  in  talcing  cafe  the  guardian  had  any  aged  witnefles,  the  court  upon  ap« 
wur't'^^^Zuld  *  '  plication  and  proper  affidavit,  would  give  leave  to  examine  de 

allow  the  guar-  bene  ejji. 

dian,  accvrditig 

u  tb€  mainttttdnci  allotted  fir  the  hfant,  Co  which  the  jury  would  bav«  no  regard. 
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Whitbead  and  others  vcrfiis  ThtftUtbwait^  PueieriJge  and  others,      Q^f^  ^  ^ 
March  10,  1747.     Third feal  after  Hilary  Term.  ^^' 

THE    plaintiff,  in  December    I747>   o^^^iined  an  order,  in  all  cafei  of 
that  the  defendant  Puckeridge  ihould  bring  in  his  book  commitment 
of  accounts,  papers  and  writings,  before  a  Matter,  purfuant  to  JJb^*  ™"^^^ 
a  decree ;  in  four  days  after  notice  to  his  clerk  in  court,  or  that  vice, 
a  ferjeant  at  arms  Ihould  go  to  bring  him  before  the  court  for 
his  contempt. 

On  the  1 6th  of  January  if z^*]  Puckeridgi's  clerk  in  court 
was  ferved  with  notice. 

On  the  1 8th  of  June  he  obtained  an  order  for  three  weeks 
time  to  bring  in  his  books  of  account,  i^c. 

On  the  9th  of  February  laft  he  obtained  an  order  for  a 
month's  more  time. 

The  latt  order  for  time  being  expired,  it  was  moved  this 
day,  that  a  ferjeant  at  arms  might  go  againft  the  defendant. 

The  perfon  who  ferved  Puckeridgit  clerk  in  court  being  in 
the  country,  and  the  plaintiff  not  being  able  to  procure  an 
afSdavit  of  fervice,  offered,  as  a  proof  of  the  defendant's  being 
ferved,  a  recital  in  his  lall  order  for  time,  of  notice  of  the 
plaintiflPs  order  of  the  i6th  of  Januarys  and  it  was  infifted 
by  Mr.  Tracy  Atkyni  for  the  plaintiff,  that  Puckeridg^s  orders 
were  of  themfelves  a  proof  he  had  notice,  for  he  could  apply 
only  on  the  foundation  of  the  plaintiff's  order. 

But  notwithftanding  this,  as  it  was  a  motion  for  taking  the 
defendant  into  cuttody  the  court  would  not  grant  it,  and  faid, 
in  all  cafes  of  commitment  there  mutt  be  an  affidavit  of  fervice. 

Mtndes  verfus  Mendis^  in  the  paper  ofre-bearingSy  March  11,    Cafe  240, 

1747- 

aLVARO  Mendes^  the  plaintiff's  late  father,  being  poffef- A  father nvifl  b# 
-^  fed  of  a    very  confiderable  perfonal  eftate,  by  will  dated  ^^f^rfath'^o- 
the  8th  of  May  1728,    "  gave  to  the  defendant  Rachel  Mtndes  vifions  as  wiu 
*' his.  daughter,  6000/.  and  to   the  defendant  Catharine  ^^^^""^^^'jX^l^' 
♦'  other  daughter  5000/.  to  be  paid  them  refpeSively  on  their SJ/uicir  ad*"' 

▼ancementin  the 
vorld,  and  the  will  ought  to  be  ib  conftrued  ai  to  carry  the  mtentba  of  the  parent  int«  execution. 
Ves.  89.  pi.  54« 

"  attain- 
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**  attaining  the  age  of  26  years,  or  days  of  marriage,  but  lit 
*<  cafe  both  or  either  of  them  (hould  die  before  their  refpedivc 
<'  ages  became  due,  then  the  legacy  or  legacies  of  her  or  them 
**  fo  dying,  togither  with  the  intereji  or  increaft  thereof^  ihould 
*^  go  to  and  be  equally  divided   between   his  two  fons  the 
*<  plaintiffs,  and  in  cafe  of  the  death  of  either  of  theai,  then 
^'  to  the  furvivor  of  them  ;  and  the  teftatordi reeled  chat  600/. 
<<  a  year  (hould  be  given  to  his  wife,  the  defendant  Sarab^  out 
*^  of  his  eftate,  for  the  maintenance  and  education  of  the  plain- 
<<  tiffs  and    their  fiflers,   the  defendants  Rachel  and  Catharim^ 
*^  whilfl  they  (hould    continue  to  live  with  her,  and  at  her 
<^  charge  2    and  devifed   all  the  refidue  of  his  eftate,   both  real 
**  and  perfonal,  to  the  plaintiffs,  to  be  equally  divided  between 
*^  them;    and  in  cafe   of  either  of  the  plaintiffs  deaths,  the 
^<  whole  refidue  of  the  eftate  to  be  enjoyed  by  the  furvivor; 
*'  and  in  cafe  of  both  the  plaintiffs  deaths,  without  Uaving  Imth 
^^  ful  ijjue^    then   the  refiduary  part  of  the  eftate  he  di reded 
^*  (hould  be  divided  in  the  following  manner  ;  namely,  onepart 
^^  to  his  wife  the  defendant  Sarahy  and  the  other  to  his  daugh- 
^'  ters  the  defendants  Rachel  and  Catharine  equally  and  their 
iffue,  znd  for  want  of  iJU'ue^  to  the  furvivor  of  them;   and  if 
all  his  chWdrctt  Jhould  die  unmarriecly  or  without  ijfia^  then  be 
gave  the  refiduary  part  of  his  eftate,  one  half  to  his  wife,  one 
*^  fourth  to  his  brother  Anthony  Mcndciy   and  in   cafe  of  his 
*'  death,   to  his   children ;  and  one  fourth  in  like  manner  to 
^^  his  brother  James  Mendes  and   his  children,  and   made  the 
**  defendants  Anthony^  James  and  l,ewis  Mendes  executors ^  who 
^*  proved  the  will,  and  poffeffed  themfclves  of  the   teftator's 
*'  eftate. 

After  the  appointment  of  the  executors  under  Mr.  j/lvart 
Mendes's  will,  are  thefe  words  ;  **  Memorandum^  The  fix  hun- 
<^  dred  pounds  per  ann.  I  have  ordered  (hould  be  allowjed  my 
*^  faid  wife  for  my  childrens  maintenance,  is  to  be  regulated 
*^  as  follows,  viz.  one  hundred  pounds  per  ann,  to  be  allowed 
^^  by  each  girl,  and  two  hundred  pounds  per  ann,  is  to  be  al- 
*'  lowed  by  each  boy,  and  in  cafe  of  the  death  of  any  of  my 
*'  faid  children,  the  inheritor  or  inheritors  are  to  pay  their  (hare 
^'  or  proportion,  fo  that  the  faid  fum  of  fix  hundred  pound  may 
•*  not  prove  deficient,  to  be  placed  at  the  end  of  the  will." 

The  two  fons  of  the  tcftator,  foon  after  his  death,  brought 
a  bill  by  Anthony  de  Cojia^  their  next  friend,  for  an  account  of 
the  teftator's  perfonal  eftate,  and  that  it  may  be  fccured  for  the 
{dain tiffs  benefit. 

The  executors  fubmitted  to  account,  and  to  apply  the  ef- 
tate as  (he  court  (hall  direct. 

The 
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The  children  ,x>{  Anthony  and  James  Mendes^  iniifted  on  the 
benefit  of  the  contingent  limitations  in  the  teftator's  will^  in 
regard  to  part  of  the  refiduum  of  the  teftator's.  eftate. 

The  1 6th  of  7«/»/,  1733,  the. executors  were  decreed  to 
account  for  the  perfonal  eftate  of  the  teftator^  all  directions 
touching  the  fevefallimitatiohs  oVer  of  the  legacies  of  6ooo7. 
and  5000/.  and 'the  Vefidue  of  th6  perfonal  eftate,  and  furplus 
intereft  were  refcrved  until  the  contingencies  upon  which  the 
fame  are  to  take  place  fhall  happens  ^^^  plaintiffs  were  to 
be  at  liberty  at  21,  and  the  daughters  at  26,  or  on  propofaU 
made  for  their  marriage  to  apply  to  the  court. 

•  ^ 

The  plaintiiF  Mojes  Mtndei  having  attained  his  age  of  21 
years,  on  the  13th  of  Decfmieh^  17469  petitioned  the  court 
that  one  moiety  of  the  refiduum  of  the  teftator's  peribnal  eftace 
might  be  afligned  to  him  ;  and  it  was  ordered  that  the  cau£^ 
be  fet  down  in  the  paper  of  re- hearings  on  the  matter  referv- 
ed  by  the  decree,  which  was  done  accordingly,  and  was  this 
day  h^ard  before  Lord  Chancellor. 

Mr.  Attorney  General  for  the  plaintiffs,  the  two'  fons  of 
the  teftator,  infifted,  that  the  refidue  ought  to  be   divided  be-  ^ 

tween  the  two  plaintiffs  ;  for  equally  to  be  divided,  in  the  firft 
part,  is  clearly  a  tenancy  in  common,  and  the  Words  U  be 
enjoyed  by  the  furvivor  were  not  intended  to  make  a  joint- 
tenancy,  which  would  be  a  contradidion,  and  therefore  the 
court  will  put  fuch  a  conftrudlion  as  •  will  make  the  whole 
confiftent,  and  conftrue  theteftator's  meaning  to  be  in  cafe  of 
the  death  of  either  of  his  fens^-  in  ^his  life^time. 

The  next  words  are,  in  caft  ef  both  my  fiiHs  deaths,  wUbeut 
leaving  lawful  ijj'ue,  l^c.  this  muft  be  meant  on  the  fame  con- 
tingency as  the  former,  in  cafe«'of.the  death  of  cither  in  the 
life-time  of  the  teftator,  for  to  conftrue  it  a  dying  without 
ifTue  generally,  is  too  remote,  and  confequently  the  limitation 
Over  is  void,  and  a  court  of  equity'  rather  leans  againft  mul- 
tiplicity of  divifions  and  contingencies  of  perfonal  eftate,  un- 
lefs  the  court  are  under  a  necei&cy  of  doing  it. 

And  if  all  his  chWdren  Jhould  die  unmarried,  cr  without  ijfue^ 
then  he  gives  the  refiduary  part,  one  half  to  his  wife,  ^c. 

One  of  them  is  married,  and  therefore  that  contingency 
can  never  happen  ;  but  then  there  is  a  disjunt^ive  or  without 
ijfue,  this  he  infifted,  for  the  reafon  before  given,  was  a  void 
limitation,  being  after  ifTue  generally,  and  for  this  purpofe 
cited  the  cafe  of  Lord  George  Beauclerk  vcrfus  Affi  Dormer, 

Jun* 
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^unt  17,  174^*  (Sec  a  Tr.  Atk.  f.  308,)  and  Sakrm  Yerfoi 
Saltren^  Juhf  24,  1742,  (Sec  2  STr.  Atk.  376.)  and  Gran  vcr* 
fus  iS^i/,  ^«  r,  1729* 

Mr.  Brown  of  the  fame  fide. 

The  intention  of  the  teftator  feems,  that  if  both  foos 
Ihould  live  to  take^  that  then  it  fliould  go  no  farther^  or 
otherwife  they  can  never  have  any  benefit  if  they  Ihould  want 
to  fettle  in  the  world,  and  did  not  mean  it  Ihould  go  over, 
but  upon  the  contingency  of  both  the  fons  dying  in  his  life- 
time. 

The  contingency  to  the  teftator^s  two  brothers  is^  if  all  the 
children  ihould  die  unmarried,  or  without  iflue. 

One  of  the  contingencies  can  never  happen^  for  one  of  the 

daughters  is  married. 

And  as  to  the  other  contingency,  it  is  too  remote,  for  it 
is  on  a  dying  without  iflue  generally,  and  there  is  no  word 
that  confines  it  to  a  dying  without  iilue  at  the  death  of  Che 
devifee.  , 

■ 

1 

Mr,  NotI  of  the  fame  fide. 

The  two  fons  were  extremely  young  when  the  will  was 
made,  for  they  were  but  three  years  old  when  their  father 
died  \  the  refidue  is  dire&d  to  be  divided  equally  between 
them,  but  the  teflator  has  fixed  no  time ;  the  reafonable  time, 
therefore,  muft  be  when  his  fons  came  to  the  age  of  ai  years, 
which  will  make  the  whole  will  confiftent,  or  otherwife  there 
nevir  can  ht  a  period  of  time  in  which  the  fons  could  divide. 

Mr.  Solicitor  Gemral  for  the  brothers  and  nephews  of  the 
teftator. 

It  is  very  true  that  the  teftator  cannot  be  underftood  to 
give  the  refidue  to  the  furviving  fon,  upon  the  other  dying 
at  any  time,  but  it  mud  be  reftrained  to  fome  particular 
time,  though  not  to  the  times  infifted  on  by  the  plaintiffs 
counfel,  as  to  either  fon  dying  before  the  teftator,  or  before 
the  fons  age  of  21  years,  for  if  one  of  the  fons  had  died  after 
the  teftator,  the  furviving  fon  would  have  taken  the  whole, 
nor  couid  it  intend  a  dying  before  21,  for  if  one  fon  had 
married  before  21,  and  left  iflue,  and  died  before  that  age, 
the  whole,  if  this  conftrudion  took  place,  muft  go  to  the 
furviving  fon,  which  could  not  be  the  meaning  of  the  teftator. 

The  true  rcftri£lion  is,  if  the  contingency  Aould  happen 
to  both,  that  is,  if  both  the  fons  ftiould  die  without  leaving 
lav/ful  iiTue  at  their  death^  then  to  go  over. 

Th« 
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The  rules  are  very  well  fettled  with  regard  to  executory  limi- 
tations of  perfonal  eftate,  for  I  take  it,  fince  the  cafe  of  Lord 
George  Beauclerk  verfus  Mifs  Dormery  it  is  eftablifhed  that  a 
devife  over  after  a  dying  without  ifliie  generally  is  void,  and  ' 

as  clear  where  there  are  any  words  that  confine  it  to  a  dying 
without  leaving  ifiue  at  the  time  of  his  death,  a  devife  to 
take  efFed  after  fuch  a  dying  is  not  too  remote  ;  for  this  pur- 
pofe  he  cited  Forth  verfus  Chapman^  i  Wms.  663.  and  Pinbury 
verfus  ElkiTij  Prec.  in  Chan.  483.  and  Target  verfus  Gaunt^ 
i  Wms.  432, 

"Where  the  words  are  to  the  daughters  equally,  and  their 
tfTue,  and  for  want  if  ijfue^  to  the  furvivor  of  them,  it  muft 
mean  iffue  in  her  who  dies  firft  in  the  life-tin^e  of  the  fur^ 
vivor;  the  fubfequent  words,  if  all  his  children  fhould  die 
unmarried,  or  without  ijfui^  muft  be  conftrued  fo  as  to  make 
the  will  confiftent,  and  the  laft  claufe  muft  be  reftrained  by 
the  former.  He  cited  Atkinfon  verfus  Hutchinfon^  Maf^^  I734> 
as  a  cafe  in  point. 

Mr.  JVilhrahaTh  of  the  fame  fide  obferved,  that  Sarah  is  in 
all  the  contingencies  to  have  a  moiety,  which  ihews  the  tef- 
tator  meant  they  (hould  all  take  eiFe^  in  the  compafs  of  one 
life,  Sarah* Sy  for  the  moiety  is  not  fo  much  as  given  to  her 
executor,  but  to  her  only,  and  therefore  the  devife  over  is  not 
too  remote ;  he  cited  the  cafe  of  Spalding  verfus  Spalding^ 
Cro,  Car.  185. 

Lord  Chancellor. 

This,  though  very  incautioufly  made,  is  the  will  of  a  father 
who  is  providing  for  a  wife  and  children,  and  a  father  muft 
be  prefumed  to  make  fuch  provifions  as  would  anfwer  the 
purpofe  of  portions  and  advancement  in  the  world  ;  in  order 
to  that,  fuch  conftrudlon  fhould  be  made  as  would  enable 
the  children  to  carry  on  trade,  or  provide  for  a  wife  if  mar- 
ried, and  li.kewife  for  their  ifTue ;  in  this  view  I  confider  the 
prefcnt  will. 

The  firft  difficulty  of  conftruftion  arifcs  from  the  devife  of 
the  refidue  of  the  teftator's  perfonal  eftate  to  his  two  fons, 
who  were  very  young  at  the  teftator's  death  j  the"  words  are, 
to  be  equally  divided  between  them,  and  in  cafe  of  either  cf 
their  deaths^  the  whole  to  be  enjoyed  by  the  furvivor. 

The  firft  queftion  is.  What  is  the  meaning  of  the  words 
in  cafe  of  either  of  their  deaths ^  i^c. 

It  is  admitted  on  all  hands,  thefe  words  muft  receive  a 
reafonable  conftru<9ion,  he  knew  they  might  live  to  be  80  years 
old,  and  have  children,  and  therefore  could  not  mean  if  they 
died  at  any  time  the  portion  fliould  go  over. 

2  It 
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It  is  contended  on  the  part  of  the  plaintiffs,  that  the  words 
mean  the  death  of  the  fons  without  iflue,  in  the  life-time  of 
the  teftaCor,  but  they  cannot  be  conftrued  in  that   fenfe,  at 
,  the  will  in  other  places  denotes  cafes  that  may  arife  after  the 

tcftator's  death,  for  plainly,  through  the  whole  will,  where 
he  gives  an  accruer  over  to  other  children,  or  right  of  fur- 
vivorlbip,  he  means  after  his  own  death* 

In  cafe  of  the  death  of  both  or  either  of  his  daughters  be- 
fore, ^c.  then  the  legacy  or  legacies  of  her  or  them,  &r. 
together  with  the  intereji  or  increafe  thereof^  fhould  go  to  his  fons, 
^c.  fo  that  he  not  only  dire£ls  the  principal,  but  the  increafe 
of  intereft  to  go  over,  and  the  latter  clearly  could  not  be  till 
after  his  death. 

l^he  other  conftruiQion  contended  for  by  the  plaintiffs  is, 
that  the  teftator  meant  to  confine  it  to  the  death  of  his  fons 
without  iiTue  before  the  age  of  2i. 

It  has  been  admitted  by  the  defendants  counfel  to  be  a 
reafonable  conftrudion,  if  there  were  words  to  warrant  it. 

Upon  reading  the  whole  will,  I  am  of  opinion  it  is  the 
true  c6n(lru£lion,  and  if  the  words  will  warrant  it,  a  reafon- 
able condruftion  alfo,  and  fuch  as  a  father  may  be  fuppofed 
to  have  in  view,  when  he  was  fettling  his  cftate  for  the  benefit 
of  his  family. 

Confidcr  the  other  parts  of  his  will,  where  he  gives  portions 
to  his  daughters,  for  though  he  makes  ufe  of  general  words, 
yet  it  is  plain  he  meant  a  paiticular  period  of  time  ;  for  in  the 
devife  over  to  his  fons,  he  fays,  in  cafe  either  of  the  daugh- 
ters die  bsiforc  26  or  marriage,  then  to  go  to  and  be  equally 
divided  between  my  two  fons,  which  points  out  that  it  was 
his  intent  that  the  fons,  in  cal'c  of  that  event,  (hould  have 
the  fillers  portions  abfolutely. 

It  is  plain  from  the  whole  context  this  was  his  meaning; 
coni'iJcr  the  claufe  of  maintenance,  which  alfo  (hews  the  tef- 
tator's  intent,  he  ^ivcs  6co/.  per  ann,  for  the  maintenance, 
tV.  of  the  plaintiffs  and  their  iifters,  whilft  they  fhould  con- 
tinue to  live  with  the  mother,  and  at   her  charge, 

I  fhould  apprehend  this  might  amount  to  a  devife  of  the 
guardianfhip,  but  do  not  give  an  abfolute  opinion. 

jyhil/i  theyjhould  continue  to  live  with  her,  how  long  is  that  i 
Till  21,  for  fhc  was  the  mother  and  guardian  by  nature, 
there  fore  her  care  muft  continue  till  a  proper  age  ;  and  tho' 
a  guardianfliip  in  focage  determines  at  14,  and  fuch  infant 
might  elc<^,  yet  in  this  cafe  here  are  no  focage  lands,  and 
confcquently  the  guardianfhip  continues  till  2 J, 

The 
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The  memorandum  is  not  by  way  of  codicil  or  drftind  inftru- 
ment,  but  only  added  to  the  foot  of  the  will,  becauff  it  was 
too  long  to  be  interlined,  and  therefore  amounts  to  no  more 
than  an  interlineation :  the  intention  of  it  was  to  keep  up  in-  * 

tire  the  fix  hundred  pounids,  the  fum  allotted  for  maintenance 
of  his  children* 

The  words  inhiritor  $r  irAirittrij  made  nfe  of  there,  mean 
thofe  of  the  children  who  ihould  take  by  furvivorfliip,  the 
Ihare  of  the  children  fo  dying,  fliQuId  contribute  to  miike  up 
the  maintenance,  and  this  niemorandum  fliould  be  read  witn 
the  daufe  of  the.  will,  which  provides  for  the  maintenance. 

A  hundred  pounds  fir  mm.  to  be  allowed  by  each  girl,  and 
two  hundred  pounds  by  each  boy,  and  in  cafe  of  the  death  of 
any  of  my  faid  children^  the  inheritor,  ffic. 

When  is  that  deatk  to  be  ?  moft  clearly  before  their  age 
of  twenty-one,  and  therefore  this  ought  to  be  read  as  an  ad- 
dition or  interlineation  to  that  claufe  which  direds  the  main-r 
tenance. 

If  the  will  is  to  be  fo  read,  Snd  means  clearly  a  death  before 
twenty-one,  then  the  claufe  immediately  following  the  main-  . 
tenance  is  the  devife  of  the  refidue,  both  real  and  perfonal,  to 
his  two  fons,  to  be  equally  divided,  and  in  cafe  of  the  deaths, 
&r.  the  whole  refidue,  iffc.  fo  that  here  is  the  fame  form  of 
expreffionas  is  made  ufeof  in  the  claufe  regulating  the  mati^ 
tenance  ;  and  where  death  generally  is  mentioned  in  other  patts 
of  the  will,  what  conftrudion  can  be  more  reafonable  than 
to  conftrue  in  the  fenfe  teflator  bimfelf  bad  ufed  it  before. 

And  as  in  the  cafe  of  the  prefent  £arl  of  Sbafiflury^   the  A  foard'anfliip 
court  bel^d,  that  notwithftanding  his  marriage  the  guardiaii- ^^*'>*"'*n^no''- 
ftip  did  not  determine  till  his  age  of  twenty-ooe  ;  fo  here  the  ^f«"a^  J^ 
Iharing  and  divifion  ought  to  be  amongft  the  children  of  Mr.  detcmine  till 
Mindes  at  their  age  of  twenty-one,  when  capable  of  receiv*-  ^^^  ^^  *'* 
ing  it. 

I  am  of  opinion  the  word;,  if  both  my  fons  (hould  die  with* 
out  leaving  lawful  iflue,  mean  a  dying  before  twenty-one 
with  regard  to  them,  and  the  fubfequent  words,  if  all  his 
children  (hould  die  unmarried,  or  without  iflue,  mean  as  to 
the  daughters  dying  before  twenty-fix  or  marriage ;  but  even 
if  they  had  died  before  twenty-one,  and  had  lawful  ilTue,  I 
ihould  have  been  of  opinion  it  would  not  have  gone  over.] 

This  is  the  moft  reafonable  conftruAion ;  and  as  the  fons 

have  attained  twenty -one,  no  contingency  hath  happened  with 

regard  to  them,  and  therefore  the  refidue  of  the  tefl:ator*s  real 

and  perfotaal  cftatc  vefts  abfolutely  in  the  two  fons  as  tenants 

Vol,  III,  ^8  in 


6%^  CASES  Argued  and  Determined 

1(1  common,  or  otherwife  in  cafe  of  their  marriage  the;^ 
can  make  no  provif^on  for  a  wife,  or  any  iflue  of  tbe  mar* 
riage.    * 

This  mak^s  a  confii^eixt  pUn  of  the  whole  will,  aod  it  Ti 
very  happy  that  the  memorandum  was  at  the  bottom  of  it^  for 
from  thence  it  is  clear  he  intended,  if  both  his  fons  died  be- 
fore twenty-one,  the  refidue  (bould  go  over,  but  not  otherwife. 

In  confequence  of  this  c^inion,  his  l«ordfliip  ordered  the 
reHdue  of  the  testator's  eftate  to  be  paid  to  the  plaintilfs. 


Cafe  24T,  Gngory  verfus  MoUfyjortb^  March  21, 1747- 


A 


Plea  of  a  for^ner  decree  Cgned  and  inroUed  was  pleaded 
to  a  new  bill  for  the  fame  matter. 

An  lofant  it  Mr.  Attorney  General  In  fupport  of  the  plea  infifted,  thatap 
crTilt^aufc'  infant «  bound  by  a  decree  in  a  caufc  when  fhe  ^s  plainciflF^ifr 
%vhcre  he  if  much  as  a  pcrfon  of  full  age ;  and  was  fo  determined  between 
pUintitT.  a.  much  7^^  Dutchih  of  Buckingham  verfus  Sbeffitld.  before   Lord  /fcrif- 

an  a  per  Ion   ol  .   .  ,^      '«->»/-  \  m        » 

M ajc.  Wi^i^'     (See  i  TV,  Atk.  62x0 

Lord  Chancellor, 

This  is  a  plain  cafe,  for  it  would  be  very  mifchievous  if 
a  new  bill  w^s  allowed  to  be  brought  by  the  plaintiiF  here. 

This  is  a  plea  of  a  former  decree  made  in  a  caufe  relevant 
to  the  fame  matter  with  the  prefcntbill. 

The  queftion  will  be  jirjl^  whether  the  decree  is  a  dete^^mi- 
nation  ot  the  points  between  the  parties. 

As  to  this  it  is  improper  for  the  court  to  give  a  difFereot 
judgment,  becaufe  there  would  be  two  contradiiSorjr  judg- 
ments appearing  on  the  fame  records. 

The  former  decree  was  on  a  bill  brought  by  the  plaintiff's 
wife*  to  have  an  account  of  her  father's  perfqnal  eitate,  and 
to  have  a  fifth  as  her  fhate  of  it;  that  bill  charges  the  de- 
fendant pretends  the  kgacy  o{  Margaret  AloUfviGrth  was  lapfed; 
this  is  the  common  and  only  way  of  bringing  on  the  queftion, 
by  fetting  forth  the  pretences  of  the  delcnddut,  and  therefore 
iufiiciently  puts  the  poipt  in  iil'ue. 

The  decree  has  diiefled  an  account  to  be  taken  of  the  ef- 
tate, and  exprefs.ly  that  the  South  fea  ftock  fliould  be  foltj, 
and  one  fifth  part  rcfcrvcJ  for  the  benefit  of  Sir  John  M^lfi^ 
worthy  when  he  attaimvi   his  a(;e  of  twenty-one. 


in  tbeTidieorLordiChaneellor  HarDwicIcs*  ^if 

This  is  as  full  a  determination  againft  the  platnciff,  as  if  a 
declaration  on  the  point  that  the  plaintiff  is  not  intideck 

Courts  of  equity,  no  more  than  courts  of  law,  are  not  ob-  Though  an  ic- 

-..  .  re        i_««j  ^        -r  •  ^  ^'O"  he  brought 

lised  to  give  reafons  for  their  judgment ;    if  a  man  in  a  court  forXeverai  de- 
oflaw  brings  his  a£lion  for  feveral  demands,  and   he  has  aouiui^,andjadgt 
judgment  for  one  only,  it  is  as  much  a  judgment  as  if  there  had  "1"*;^'.*^. 
been  a  particular  determination  upon  each.  much^judgmect 

as  if  there  had 

A  decree  can  be  altered  only  by  bill  of  review,  either  for  deurhJnation 
error  on  the  face  of  the  decree,  or  for  new  matter  not  known  upon  each. 
at  the  time  of  bringing  the  firft  bill. 

Here  (he  was  of  age  during  fome  of  the  proceedings  in  the 
caufe,  but  if  (be  had  continued  an  infant  during  all  the  time  of 
the  proceedings,  (he  is  as  much  bound  though  an  infant,  as  a 
perfon  of  full  age;  I  know  but  of  one  cafe  that  is  an  exception, 
jLady  Fffingham  verfus  Bir  John  Mapper ^  where,  upon  an  appeal 
from  Lord  M(ucltsfield*%  decree  with  regard  to  real  e(late,  the 
Houfe  of  Lords  gave  Sir  John  Nappir  leave  to  (hew  cauie,  when 
be  came  of  age,  againft  hi$  own  decree. 

But  it  would  be  moft  mifchievous  with  regarJ  to  perfonal  An  infant,  a/ter 
eftate,  if  an  infant  after  being  of  age,  was   allowed  by  a  new ^''"S  of  ag^  » 
bill    to  difpute  any  thing  that  was  done  during  his  minority,  ^^n^^'^j'JJ**^^^ 
with  regard  to  maintenance,  education,  &V.  difpure  any  thing 

that  wat  done 
during  hit  minority  with  regard  tQ  maintenance,  ^c, 

^     It  is  right  to  follow  the  rule  of  law,  where  it  is  held  an  in-  The  rule  atiaw 
fant  is  as  much  bound  by  a  judgment  in  bis  own  adiion,  as  if  I''  thatanmfant 
of  full  age  ;  and  this  is  general,  unlefs  grofs  laches,  or  fraud  by  a  judgment 
and  collttfion  appear  la.tbeprochiin  amy^  then  the  infant  might  in  his  own  ac- 
bpen  it  by  a  new  bill.  '  ^Jj;*"*^  °f  ^"" 

I  cannot  prefume  that  improper  prcpfs  were  made  in  the 
former  caufe,  but  muft  take  it  for  granted  that  proper  ones 
were  given,  unlefs  the  inrollment  of  the  decree  was  opened  by 
bill  of  review,  and  the  plea  to  that  bill  difailowed  ;  there  the 
court  over-rules  the  plea,  and  then  the  caufe  is  opened  again, 
and  can  properly  come  at  it,  if  error  appears  on  the  face  of  it, 
but  as  '\x  ftands  now  the  plea  muft  be  allowed. 


S  s  2  Rotheram 


^fff,  CASES   Argued  tad  DetenniMi 

Cafe  242.     Rothiram  vcrfus  Fanjhawj  March  1$^  1748,  iht  UJi  fidltfigt 

Hilarj  term. 

A  fuit  totheec.  fHT^ HE  defendant  inftitutcd  a  Cuit  in  the  ccclefitftical  covt 
•kfiaiiicd  court  J^  f^^  fubftra£iion  of  tithes ;  the  defendant,  without  plead* 
SrJtKrL  *ngany  difcharge  there,  brings  his  bill  in  this  court  to  eftabliA 
feoaant  'there  a  modus ;  the  anfwer  to  the  bill  does  not  admit  it,  and  the  mo- 
bnng:!  t  biu  to  tj^^  ^^^^  \^  f^^  ^n  injunSion  to  ftay  the  proceedings  in  the  ec- 
«S  on  thc^''  cleflaftical  court,  upon  the  bare  fuggeftion  of  %m$imi  by  his  bilL 

fuggeftion  of  t  ...-*.. 

modiu  moves  for  >A  injunAicn  to  (by  the  proceedingt  in  the  eccieaaflicai  ooat. 
The  injunaion  drnicd,  M  it  would  be  t  precedent  for  trippiof  up  the  heelt  of  two  OMirts»  ^  ccdr 

fiaftical^  and  the  court  of  commoD  Itw. 

Lord  Chancellor^ 

An  injun£lion  is  prayed  on  two  heads ;   Firfi^  Oo  a  pif* 
fumption  from  a  conftant  non-payment  of  tithe  hay  tinie  !»• 
memorial^  there  rouft  have  been  an  alienation  from  the  perfoos 
under  whom  the  defendant  claims,  though  the  plaintiff  is  not 
«  able  to  produce  the  particular  grant  of  thofe  tithes  to  his  aa- 

ceflor. 

SecdHdfyy  Upon  a  fuggeftion  in  the  bill,  that  there  has  beea 
a  nudus  or  compofition  conftantly  paid  in  lieu  of  tithes. 

If  I  Oiould  grant  this  injtindtion,  I  ihould  make  a  precedent 
for  trippif)g  up  the  heels  of  two  courts,  the  ecclefiaftical  court, 
and  a  court  of  common  law.  * 

The  ecclefiaftical  court  have  a  right  to  retain  fu\|ts  for  titfaeSt 
\;i'hether  at  the  inftance  of  a  fpiritual  perfon,  or  lay  impropii- 
ator. 

There  may  be  a  fuit  too  in  that  court  for  a  m$dmSf  as  well 
as  for  tithes  in  kind. 

The  court  of  '^^^  defendant  likewife  may  plead  a  modus  there,  if  admiN 
King'i  Bench  ted;  the  cccleiiaftical  court  may  go  on  upon  the  at$dusi  if 
^ohibUio^oMlda  ^^"**^»  ^^^  ecclefiaftical  court  cannot  proceed  preptm^  trisSkms 
^00  Jhi*w  "the  *  de/e^itMy  and  if  fo,  it  is  the  common  fuggeftion  for  a  prohibi- 
mo^us  has  been   lion  In  the  court  of  King's  Bench  ;   but  if  you  come  therefor  s 

ffi!L^and'P^^^'»^'»*^»^  fi^ft  fl^^w  thew^^xrx  has  been  plead* 

denied  there ;  and  cd  in  the  ecclefiaftical  court,  and  denied  there. 

on    the    fair.e 

grouodi  »  court  of  law  granti  a  piohibitioa,  this  court  grants  an  injunAioo* 

No  fuch  thing  has  been  (hewn  in  this  cafe ;  but  a  bill  if 
brought  to  eftablifii  a  modus^  and  prays  an  injundion  to  ftay 
proceedings  in  the  ecclefiaftical  court,  upon  the  fuggeftion  of 
a  modus  only. 

I 


I 


!n  the  Timft  (tf  Lor  J  Chraodlor  HiotiiwiCKB.  6n 

t  cannot  grant  an  if)j.uni9iion  b«re  biit  upon  the  fame  grounSa 
as  a  court  of  Izw  woiild  grant  a  prohibition^  propter  triatknU 

.  Injundioni  inihis  court  are  granted  upon  a  fuggellion  of 
fomething  whic|^  affedls  the  right  or  convenience  of  the  party 
in  the  proceediiies  in  the  othe^  courts  or  where  there  is  a  con- 
current jurifdid^n. 

As  in  a  fitit  fori^ legacy  in  the  fpiritttal  comrt,  where  the  Wbnea  fultit 
party  «M»t  have  the  .rfvaBtage  of  the  difcoveiy  hewanti,  '^Z^^^ 
which  he  may  have  here,  then  this  court  will  interfere;  as  for  auiinfam*t 
where  a  fuit  is  inftitutcd  in  the  ijpiritual  court  for  an  infant's  l«s><7  by  *  ^- 
legacy  by  a  father  his  guaxdianv  to  have  it  paid  into  the  fa-  ^u' toto^b  '^ 
tier's  hands,  this  court  will  not  fuffinr  fuch  payment  to  bebudi,  tfaeconre 
made,  but  will  grant  an  injundUoOy  becaufe  it  will  not  al-  r!^^\^  '^ 
low  the  money  of  an  infant  to  come  into  the  father's  hands,  I,  ^|  ^^  JS^^^ 
but  does  not  grant  an  injundion,  becaufe  the  fpiritual  court  the iofaat*!  mo- 
have  not  a  jurifdiaion  in  legacies,  but  from  the  general  care  ^J^^."*** 
it  takes  of  the  intereft  of  infants.  haodtv 

Tbi  rmdus  is  not  admitted  by  the  anfwcr  to  the  bill  in  this 
court,  and  if  infufficient,  you  may  except  to  the  anfwer ;  and 
even  if  the  fuit  goes  on  in  the  fpiritusl  court,  and  a  fmtence 
is  pronounced  for  the  tithes,  it  is  ifb  prejudice  at  all  to  the 
plaintiiF  in  his  fuit  depending  here. 

But  if  I  was  to  grant  this  motion,  I  flsould  take  away  the 
jurifdidion  of  the  (piritual  court  on  the  one  hand,  and  the 
court  of  common  law  on  the  other. 

As  to  the  non-payment  of  the  tithe  hay,  it  is  infifted,  the 
owner  of  the  land  was  formerly  a  purchafer  of  the  tithes,  and 
has  enjoyed  the  land  and  tithes  together  for  a  great  length  of 
time,  which  is  a  prefumptive  evidence  of  his  right. 

But  this  is  not  a  ground  for  an  injundioh  in  a  cafe  of  this 
nature. 

A  lay  impropriator  is  to  be  fure  different  from  a  fpiritual  a  Wy  improprU 
in  fome  refpefis  :  fmcc  the  reformation,  and  the  a£ls  for  dif-  jtor  cthn»t  pie. 
folution  of  monafleries,  tithes  by  grants  from   the  crown   are  maiidp\ny  m«»« 
become  lay  fees  ;  fo  that  in  fa£t  lay  impropriators   have  as  tb«n  a  fpirU«i»i 
much  power  to  convey  a  portion  of  tithes  as  any  part  of  the  v^^^' 
land  itfelf :  and  therefore  it  was  faid,  it  is  hard  the  plaintiff 
(hould  not  in  this  cafe  have  the  fame  advantage  of  prefump- 
tive evidence  from  long  pofTeffion  in  the  cafe  of  tithes,  as- 
well  as  in  any  other  cafe  relating  to  an  eftate  of  inheritance  ^ 
and  it  was  a  faying  of  Lord  Jultice  HaUj    he  would  prcfunte 
even  an  a£t  of  parliament  made  in  hv am.  »f  length  of  pcffeffion  : 
but   the   court  of  £xchequ<rr  in   the  cafe  of  fhi  Aldtitnen  of 
Bui^  verfus  Evansy  Comyn^s  Rep.  643.  would  not  li^y  down  a 

&^%       .  diffcreuc 


630  CASES  Argued  ahd  Determiiied 

diflferent  rule  as  to  prefcribing  in  wn  diamand§^  in  regrtrd  (o 
lay  impropriators  and  fpiritual  perfons,  but  held  fuch  a  pft^ 
fcription  equally  bad  againft  both. 

snight^  have  Upou  the  whole,  I  do  n*t  fee  there  is  any  reafon  at  all  for 

pleaded  length  of  the  injundtion  which  is  now  moved  ;  why  did  not  the  plain- 
Metfilft^icir  **'*'  ^'ff  g^  "PO"  ^he  lerigth  of  pofTcffion  in  the  ecclefiaftical  court? 
ccurt^aixiiftbey  He  might  have  pleaded  it  there,  as  well  as  infift  upon  it  here 
retired  to  deur-  \^  ^j^  \^\\\ .  g^d  if  the  eccIefiaftical  court  would  not  determine 
i^me  evidence  m  "P^^  the  fame  evidence  as  a  court  of  common  law  would 
a  coort  of  law  have  done,  it  is  the  ufual  ground  for  a  prohibition^  and  no 
j^ouid  hared^one,  ^^jj^^  ^^^^^  y^^  ^j^^  cognizance  of  It  but  the  court  of  King's 

ground  f^r  a  pro-  Bench,  and  therefore  I  will  not  maice  fuch  a  precedent,  as  by 
bibition,  and  the  a  fide- wind  will  take  away  the  jurifdiSion  of  both  courts  at 
S!J»'cV h^oL  <>«c«-    Lord  HardwUke  therefore  denied  the  motion. 

the  cognizance 
of  it. 

Cafe  243.      Heams  verfus  Banci^  ammg  tbi  caufe  petitions^  March  259  1748^ 

ChoTcnf?fSr.  T  ^^ ^  Chaiftcllor  fince  Hilary  term  laft  ordered  this  caufc 
ther  niin'u[!!)n  JL/  ^o  ^^^^  6Ver,  to  fearch  the  regifter's  book  for  th^^^feof 
bind,  ihaii  not  Ridcut  vcrfus  L9rd  PlyfMUtby  vihich  had  been  mentioned  at 

Irck^^iTto  ^his  ^^^  ^'°^^  ^^  ^^  authority  in  point,  but  being  looked  into,  it 
irnrtgageinpre-did  not  appear  to  be  at  til  fimilar  to  the  prefent,  in  whick 
itrencc  to  credi-  the  queftion  IS,  Whether  a  mortgagee  who  lent  a  further  fun 
Trr^t^d^V  Ihf  »^^"wards  upon  bond,  fliould  be  allowed  to  tack  it  to  his 
vriii  of  the niort- mortgage,  in  preference  to  other  creditors  under  a  tnift  for 
gagor  fr r  pay-  payment  of  dcbis  crcatcd  by  the  will  of  the  mortgagor  ? 

Lord  Chancellor, 

The  renfen  why  1  have  confidered  this  cafe,  and  am  inclined  to  think  the 
the  hc;r  ot  the  mortgagee  (hall  not  be  allowed  to  tack  the  bond  to  the  mort** 
noV?c?rmthl  gage,  with  regard  to  the  heir  of  the  mortgagor;  the  reafon 
niortgjkfc  with,  why  hc  (hall  not  redeem  the  nK)rtgage  without  paying  the 
out  pi.y:ng  the  bond  likcwifc,  Is  to  prevent  a  circuity,  bccaufe  the   moment 

bond  Jikcwilc,  is.  ^  .    ^         ,*  ,.         ,,  '  tr        •••l         • 

toprrxcfit  acir-thc  ellarc  dtlccnds  upon  him  it  becomes  aiicts  m  his  hands^ 
cuity, brcaufc the  ai^d  liable  to  the  bond  ;  a  devifee  too  of  the  mortgaged  prc- 
n.c.iTrrrihcci-      ifl<^5  for  his  owH  benefit  is  fubieftto  the  fame  rule,  fince 

t  te  deiiended  it  ,,  %      *f  i     '      r  #»ti 

income  aiietf,     the  icatute  or  fraudulent  devifes  made  in  favour  of  bond  ere* 

and  iMble  to  the  ditorS. 

bon<< ;  the  fame 

rule  will  hol<<  as  i      •  /•    .  n    #•         » 

to  a  device  of       But  this  Is  a  dcvifc  in  truit  for  the  payment  of  debts,  and 

the  mo  Imaged    the  defcent  is  confcqueiiily  broke,  fo  that,  as  I  am  at  prefent 

picnii  ci.  advileci,  I  am  of  opinion  the  mortgagee  can  have  no  priority 

u'lLh  regard  to  his  bond,  but  as  to  that,  mult   come   in  p'$ 

rata  with  the  reft  of  the  creditors  under  the  trufl ;  but  if  the 

counfel 


hi  the  Tirt)^  t>t  Lord  Chancellor  kAkD\^icK£.  63]^ 

toxinfel  for  the  mortgageie  have  an  inclination  to  be  heard  on 
this  point,  it  fhall  ftand  over. 

The  Attorney  General  of  counfel  fof  him  faid,  he  thought 
the  point  .was  too  ftrong  againft  tbi  mort^dgeg  ta  be  maintain- 
cd^  and  the  court  thereupon  made  their  declree  accordingly. 

Buck  verfus  Draptr^  March  26,  1746.  Cafe  244; 

A  Petition  Was  preferred  by  the  defendant,  to  difcharge  an  7^^  ecdefiafti- 
order  of  the  Mafter  of  the  Rolb^  appointing  the  plain-  cai  courts  in  the 
tiff  guardian  of  her  daughter,  upon  an  allegation  of  his  un-  *^""^  <>"«*>' 
litnefs,  as  being  difordered  in  his  mind,  and  that  the  peti- onthemtoap^ 
tioner  had  been  long  before  appointed  guardian  by  the  eccle-  point  guvdiam 
fiaftical  court  at  York^  and  had  by  virtue  of  that  appointment  ''li'.'-^^^Z^ 
taken  polTeiOion  of  the  infant's  perTon  and  eftate.  for  that  purpofe, 

and  by  thii  meana 
break  in  fipon  the  jorUtliAioa  of  thii  coort  with  regard  to  tht  gnardlanibip  of  infanta. 
Lord  Hariwficke  recommended  it  to  the  Attorney  General  to  coofider,  wjietber  a  fnt  warrmnto  might 
not  ifTue  (o  the  ccclcfiaftical  court  upon  focb  tn  extrajudicial  appointment  of  guarduuii  to  infanta* 

LordChancillor  difmifled  the  petition  with  cofts,  the  fads  of 
the  lunacy  not  being  at  all  made  our,  and  faid^  he  was  fu^ 
t)rifed  upon  What  pretence  the  eccleiiaftical  courts  in  the 
country  take  upon  them  to  appoinr guardian^  ix  officio^  with- 
out any  fait  inRituted  for  that  purpofc,  and  by  this  means 
break  in  upon  the  jurifdiAioh  of  this  court  with  regard  to 
the  guardianfliip  of  infants  ;  and  faid,  he  recommended  it  to 
the  Attorney  General  to  confider^  whether  a  quo  warranto 
might  not  iiTue  to  the  ecclefiaftical  court  upon  fuch  an  ex-> 
tr^udicial  appointment  of  guardftns  to  infants,  where  no 
i'uit  at  all  is  depending  for  this  j^ut-pofe^ 

Brown  verfus  Durjlon  andotbersy  March  27,  1747*  Cafe  245. 

THE  late  Sir  tFilliam  Fowltry  o%the  i8th  of  May ^  1 740,  The  executor  of 
gave  a  bond  to  Richard  Powell^  in  the  penalty  of  200/.  'f^^V'^F/^ 
fot  the  payment  of  lOo/.  brings  a  bin  rcr 

.      an  account  of 
his  perfonal  eftate,-  and  if  that  falls  ttioxt  of  fatlifying  the  debti ,  prays  that  a  (ii^c'nt  part  of  the  real 
eftate  may  be  fold.     Ths  real  eflate  having  never  been  afTett  of  Sir  1v,  F,  the  lands  comprifed  in  a  fet- 
tlement  ma<^  after  hit  marriage,  are  not  JiaMe  to  hit  debts  by  fpeciaity,  for  they  are  not  fpecific  iieot 
upon  the  cAate. 

Sir  IVtlliam  fowler  made  a  will,  and  appointed  executors, 
but  they  renouncing,  adminiftration  with  the  will  annexed 
was  granted  to  the  defendant  Durflon  :  the  tedator  at  his 
death  left  a  fon  and  three  daughters,  all  infants. 

S  s  4  «  •The 
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Tb5  teftator's  perlbiul  eftate  is  ineonfiderable,  nmt  coiml 
by  judgments  and  other  fecurities,  and  therefore  the  plaintifft 
the  executor  of  RicbarJ  Pmell^  has  brought  his  bill  for  an 
account  of  Sir  tyUlism'^  pcrfonal  eflate,  and  in  cafe  it  fiUs 
fhort  of  fatisfying  his  debts,  prays  that  a  fuficieAt  part  of  his 
real  eftate  may  be  fold« 


The  defendants,  the;  children  of  th  WilUMm  F§wtir^  by 
their  anfwer  infiflr,  that  he  did  in  the  life-time  of  his  father 
Sir  Richard FiwliTs  by  leafe  and  lekafe  of  the  7th  ud  Stbof 
Marebj  17289  in  confideration  of  a  marriage  before  had  be- 
tween him  and  Dame  HarrUt  Niwtm  his  wife,  and  of  a  por- 
tion of  2000  /.  limit  the  fereral  eftates  mentioned  in  the  deed 
to  the  ufe  of  him  and  Harriit  bis  wife,  and  their  iflke*.  and 
covenanted  that  he  would  within  fix  months  after  the  dash 
of  Sir  Richard  FmUr  levv  a  fine,  and  futfer  a  recorery  for  the 
better  afluring  the  premifles  to  the  ufes  in  the  relcale,  and 
had  a  power  to  revoke  all  the  ufes  in  the  Kleafe^  and  to  cre- 
ate new. 

After  the  death  of  Sit  Richard Fmlcr^  Sir  tf^lBam  Fmir 
did,  by  deed  dated  the  7th  of  Alarcbj  I733f  indorled  on  the 
illeafe  of  the  8th  of  Marcb^  1728,  by  virtue  of  the  power^ 
revoke  all  the  ufes  limited  by  the  releafe,  and  appoinm  the 
eftates  contained  in  the  releafe,  to  two  perfons  and  their  hein» 
in  order  to  fettle  the  fame  in  the  manner  nentioKd  ia  the 
indorfed  deed. 

Recoveries  were  foon  after  fiiSered  of  thefe  eftates,  and  b/ 
leafe  and  releafe  dated  t\^  4th  and  5th  of  Jmfy^  I734f  ^^ 
confideration  of  the  marriage,  and  other  confiderattons,  and 
for  providing  a  jointure  for  the  defendant's  mother,  and  for 
fettling  the  faid  eftates  on  the  iflue  male  of  the  marriage,  and 
for  making  provifions  for  daughters,  and  younger  children, 
in  performance  of  the  truft  created  by  the  deed  of  the  7th  of 
March^  17339  S\r  lyilUcm  Fnultr  did  convey  to  two  perfons, 
and  their  heirs,  the  faid  eftates  to  the  ufe  of  the  defendant's 
father  for  life,  remainder  to  truftees  to  fupport  contingent 
remainders,  remainder  fubjeft  to  the  provifo  made  for  defend- 
ant's mother,  to  Nexvion  and  Sham  for  2000  years,  upon  truft 
for  raifing  portions  for  the  daughters  and  younger  children  of 
the  marriage,  remainder  to  the  firft  and  other  fons  in  tail 
male  of  Sir  IVtUiam  FowUr^  remainder  in  fee  to  the  father* 

The  defendant,  the  prefent  Sir  fnUiam  FowUr^  infifted, 
that  Dame  Sarah  Fnu/cr^  the  widow  of  his  grandfather  Sic 
Richard f  is  ftill  living,  and  therefore  fuch  part  of  the  eftate 
as  was  her  jointure,  whereof  flie  was  in  pofleflion,  was  not 
affc^d  by  the  recover v  I'ufFered  by  his  father,  but  the  de- 
fendant is  intitled  thereto  as  tenant  in  tail  male  in  remainder, 
expe^aiu  on  the  death  of  Dame  Sarah  FewUr^    by  virtue 

I  of 
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t>f  the  fettlement  made  thereof  previous  to  the  marriage  of  Sir 
Bkhari  FnoUr  with  Dame  Sarah ;  and  the  other  defendaots, 
the  younger  chHdren  of  Sir  William^  likewife  iofift,  that  the 
teftator  did  not  die  feifed  of  any  real  eftate  fubjeft  to  his  debts^ 
but  long  before  his  death  had  fettled  the  fame  in  fuQ|i  manner 
that  they  became  intitled  to  it  on  his  death,  as  purchafers  for 
a  valuable  confideration  difcharged  of  any  debts  or  other  in- 
cun^brances* 

s 

The  counfel  for  the  plaintiff  infSled^  that  in  cafe  any  fuch 
fetil!tement  was  made„  it  was  executed  after  marriage^  and  mere* 
ly  voluntary,  nor  was  any  fum  ever  paid  as  a  portion  with  Dame 
Harriot^  Sir  ffilliam*$  wife,  and  thtiefoie  Aicb  fettlement  ought 
'not  to"  ptevai)  againft  the  teftitor's  creditors^  but  as  to  them 
ought  to  be  deemed  fraudntefity  and  fet  afide. 

Mr.  Solicitor  General  for  the  defendants  argued,  that  this 
fettlement  is  not  fraudule,nty.  though  made  after  marriage,  and 
though  no  portion  was  paid,  for  there  were  no  debts  then  due 
from  Sir  William  Fowler^  that  he  covenanted  by  the  firft  fettle- 
Blent  to  make  a  good  fettlement,  and  afterwards,  when  his 
father  died,  he  fuWred  a  recovery^  and  declared  the  ufcs  ac- 
cording to  that  covenant. 

Lord  Chancellor, 

The  queftion  is.  Whether  this  lafl  fettlement  is  fraudulent 
and  void  againft  the  bond  creditors  of  Sir  William  FowUrf  A4id 
as  to  this,  the  real  eftate  was  neter  aflfets  of  Sir  IWilliam  FnuUr^ 
and  therefore  the  lands  comprized  in  this  fetttement  were  not 
liable  to  his  debts  by  fpecialty,  for  the  debts  by  fpecialty  are 
Slot  fpecific  lieB»  upon  the  emfe ;  aodt  the  debtor  Sir  WilBam 
Fomkr  has  done  no  more  by  this  recovery,  with  regard  to  his 
creditors,  than  what  was  done  by  his  father's  marriage  fettle- 
ment, for  by  that  fettlement  the  fon  of  Sir  William  would  be 
now  tenant  in  tail,  and  his  entailed  eftate  would  not  be  liable 
to  his  father's  debts^  and  the  recovery,  though  it  would  let  in 
all  fuch  debtSras  were  fpecific  liens,  yet  will  notdofo  as  to  the 
debts  by  fpociahy,  r.  . 

L^rd  Hardwicki  therefore  difmifled  the  bill  againft  the  de«< 
fendants  the  infants. 

April  19,  1747.     Firfifial  ajkr  Bafttr  Urm.  Cafe  246. 

ACommiffion  iffued  out  of  chancery  for  the  examination  of  A  pUintiff  may 
witneffes  direded  to  Swidm  j  after  each  party  had  ftruck  ^^defeLlIt%^ 
off  four,  there  remained  four  of  a  fide ;  the  plaintiff  now  moved  commiinooert 
that  he  might  be  at  liberty  to  ferve  any  one  or  two  of  the  de-  ^"^  notice  of 
fendant's  commii&oners  with  notice  of  the  execution  of  it.        ^t£l  c!S^^Xw, 

ind  it  not  tici  dowa  to  thoft  oaiy  u  the  defeodtnt  ihoold  ch«fe. 

Mr- 
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Mr.  BiptiU  for  the  defendant  infifted,  that  according  ta  thi 
rule  of  the  court  the  plaintiff  ought  to  ferve  fuch  two  of  the 
defendant's  commiffioners  as  he  fliould  chufe,  or  otherwife  it 
might  be  in  the  power  of  the  plaintiff  to  chufe  thofe  out  of  the 
four  that  be  liked  beft,  which  might  be  a  prejudiet  to  the  de* 
fendant. 

Lord  CbanciUor  ovitrtd  that  the  plaintiff  fliould  be  at  liberty 
,  to  ferve  any  two  of  the  defendant's  commifEoners,  and  that 

the  rule  could  never  be  as  Mr.  Bigmll  laid  it  down,  becaufe  it 
would  be  attended  with  this  inconvenience,  that  if  the  two  par* 
ttcular  commifioners  chefen  by  the  defendant  diould  happen  to 
be  abfent  from  the  place  appointed  for  the  execution  of  the 
commtffion,  or  either  of  them  fliould  be  dead,  it  could  not  be 
executed,  and  for  that  very  reafon  the  court  lets  four  commif* 
fioners  (land  on  each  fide  to  guard  againft  fuch  accidentt* 

Cafe  247.  ^V  ^^^^^*  ^>  -^'■^  ^8»  ^74^* 

Tii  £  defendant  by  petition  applies  to  the  court  for 
tions  upon  the  Mafter  to  revieif  his  reports 

The  defendant  obtained  an  order  for  the  Mafler  to  tax  the 
cofts  of  a  trial  in  ejedroent  in  the  country,  in  which  there 
was  a  verdid  for  the  plaintiff. 

The  plaintiff  had  defended  a  petition  for  a  new  trial,  but  it 
was  granted  notwithftanding. 

The  Mafler,  in  taxing  the  cofls  of  a  former  trial,  allowed 
17/.  odd  money  to  the  plaintiff  for  his  cofls,  in  oppofing  the 
petition  for  a  new  trial  %  he  likewife  allowed  5/.  for  the  plain* 
tiff's  briefs,  and  5/.  51.  for  copies  to  counfel. 

Lord  Hin^dwUJti  declared  he  knew  of  no  rule  for  allowing  the 
cofts  of  fuch  a  motion  or  petition,  where  the  other  fide  prevail- 
ed, but  faid  in  this  cafe,  as  the  plaintiff  was  obliged  to  defend 
thefirfl  petition  for  the  new  trial,  as  it  was  neceffary  the  court 
ihould  grant  it  on  terms  only,  he  was  of  opinion  the  Mafler 
had  done  right  to  allow  that ;  but  if  the  application  for  a  new 
trial  had  been  upon  clear  grounds  and  plain  fads,  then  he 
fliould  have  been  of  opinion  the  plaintiff  ought  not  to  have  had 
bis  cofls. 

As  to  the  briefs,  he  faid,  they  might  ferve  again  upon  the 
fecond  trial,  and  therefore  difallowed  the  5  /.  5  j.  for  copies  to 
counfel. 

h 


in  the  Time  of  Lord  Chancellor  HaAdwxcki.  635 


/«  tbi  matter  ofHeli  a  Lunatui^  March  31,  1748*  Cafe  248* 

AK  application  was  made  by  the  heirs  at  law  for  reftitution  ^benthe  Ium. 
of  goods,  taken  hyldnt  and  Pain,  inn-keepers,  belong-  ^^  J4£j^5,t 
itig  to  a  lunatick,  and  that  care  may  be  taken  of  his  eftate.       co«rt  wiu  make 

a  provifiontl 
«ricr  u  to  hit  effeOif  tOi  the  point  of  the  lunacy  irdetaniiicd. 

Lord  Chancellor, 

One  part  of  the  Chancellor's  power  in  relation  to  idiots  and  Tbe powers/ 
lunaticks  is  by  virtue  of  a  fign  manual  of  the  King,  upon  his  theChaoceUor 
coming  to  the  great  feal,  and  counterfigned  by  the  two  fecre-  fj^ticiui^^bt 
taties  of  ftate,  empowering  him  to  take  care  or  fuch  perfons  in  fign  manual 
the  rfght  of  the  Crown,  and  to  make  grants  from  time  to  time  °^  ^^  ^'"^ . 
of  the  idiots  or  lunaticks  eftates.  cbelwo  ^e*  ^ 

tariei  of  ftate^ 

The  queftion  is,  whether  a  perfon  can  travcrfe  an  inquifi-  '^^"^"^^m  *»»'«• 

/•I  -Z  i_'»i-t  •!•  .^^-;,to  take  care  of 

tion  of  lunacy  Without  bringmg  the  lunatick  tn  propna  ptrfina  ^^\^x\»niyit 
before  the  court,  and  whether  the  court  will   incerpofe   by  ofthecrowa» 
making  any  provifional  order  for  the  care  and  cuftody  of  the  *°^  !?13V^.. 

n         ^  Ml    r      1  •     i-      11       1  'J  '  grantt  ot  that 

eitate,  till  the  lunacy  is  finally  determined.  dbtea. 

In  FitzhirUrfs  Nat.  Brev.  under  title  Di  idhta  inquirtndo  (^ 
ixaminando  532.  it  is  laid  down,  *^  That  though  a  man  be 
**  found  an  idiot  by  inquifition  taken  before  the  (heriflF,  and 
*'  by  their  examination,  &<•  and  that  be  returned  into  the 
*^  Chancery,  yet  he  who  is  fo  found  idiot  may  in  perfon,  or 
'*  by  his  friends,  come  into  Chancery  before  the  Chancellor, 
'«<  Uc.  and  (hew  the  matter,  and  pray  that  he  may  be  examin* 
*^  ed  before  the  Chancellor,  whether  he  be  idiot  or  not;  and 
*'  if  upon  examination  he  be  found  no  idiot,  then  the  inquifi- 
^^  tion  found  before  the  iherifF,  and  alfo  the  examination 
**  which  the  fherifF  hath  made  and  returned  thereupon,  ihall 
^'  be  of  no  efFc£l,  but  the  fame  office  (hall  be  taken  as  void 
**  without  any  other  traverfe.'^ 

The  fame  holds  as  to^an  inquifition  of  lunacy,  though  the 

confequences  arc  different. 

« 
Lord  Hardwicki  made  a  provifional  order  of  the  lunatlck's 

eiFeAs,j|and  that  Kent  ihould  produce  Mr.  Hely  next  day  for  the 

infpedion  of  the  court. 


BUunt 


h^fi  CASES  Argued  zni  Detemiiiied 

Cafe  240.  Blount  vcrfus  BUmtts  Aprd  a5t  1748.' 

fl 

Tht  aav«ti«sA  T  T  was  prayed  by  petition  that  the  plaintilF,  who  witpv* 

X  chafer  of  an  eftate  fold  by  a  decree  of  this  court  for  pcfii 


„.j^^ef   ^^^^  ^^  ^^^  ^^^^  ^f  ^  plaintiff's  father,  may  pay  interellfior 
livetteiiefcr    the  purchafe  money  from  the  time  of  his  being  coptfirmcd  the 


«|. 


MsicaibabT     ^^  pwrchafct  the  iStfaof  A9^^i744« 

this  court  for  hi$ 

yayiog  intaktt        At  the  time  the  purchafer  was  let  into  pofleffion  of  tht  eftitoi 
for^  pvcbtit  g  foijii]  pgi^  confifted  in  rack-rents,  but  the  greateft  part  Iras' 

ftanding  out  in  reverfions  upon  lives ;  two  of  tfaofe  revcrfili 
ry  eflatn  are  fallen  in  finoe  the  purchafe. 

It  was  infifled  for  the  petitioners,  that  unlefs  there  is  fotto- 
Ching  to  take  it  out  of  the  commoA  rule,  this  is  aa  api^icaiiou 
of  courfe,  and  the  cafe  Ex  parti  Mmming^  a  P.  ff^mi^  4,10.  «i| 
cited  by  Mr.  Traiy  Atkyns^  where  Sir  JofiphJeijU  faid,  «<  that ' 
*^  after  s  report  of  a  perfon's  being  the  bm  purchafer  has  ben 
'*  abfolutely  confirmed,  from  that  time  be  is  fuse  of  his  titk 
^  and  his  purchafe,  though  the  tenant  for  life  had  di«d  the 
^*  next  day,  and  from  that  time  the  life  was  wearing,  wUck 
'*  is  equivalent  to  the  taking  of  the  profits  1  and  in  cafe  the 
^*  purchafer  had  taken  the  profits,  he  muft  certainly  have  paid 
^*  inrertft,  and  dirsded  the  purchafer  to  pay  inttfreft  feom  tbe 
^  time  of  his  being  abfolutely  confiiued  the  beft  pucchafef.^ 

The  cafe  of  DtfVf  verfus  Btffi/r,  Jantmj  15,  17429  (Seel 
.?>•  Atk.  489.)  was  likewife  cited  toftew,  that  the  contingent 
cy  of  lives  falling  in  has  been  confidered  as  the  rents  of  the 
eftate,  and  fuch  an  advantage  to  the  purchafer,  that  the  court 
will  on  that  account  charge  a  purchafer  with  inictcft  on  his 
purchafe-money  till  paid. 

Mr*  Attorney  General  for  the  purchafer  faid,  it  was  reafen« 
able  he  fhould  make  feme  compenfation  to  the  perfons  intitied 
to  the  purchafe-money  for  this  advantage  which  has  happened 
by  dropping  in  of  lives  fince  the  purchafe,  but  that  he  ought 
not  to  be  charged  with  intereft  for  thif  purchafe-money  till  the 
conveyances  from  all  proper  parties  have  been  executed  to 
him,  which  are  not  yet  done. 

Mr.  TVilbralHim  of  the  feme  fide  infifted,  that  a  pur^^afer  Is 

not  obliged  to  pay  his  money  till  he  has  a.  good  title,  and  if  it 
is  not  imputable  to  the  plaintiff  that  he  has  been  guilty  of 
laches  in  not  procuring  a  title,  he  ought  not  to  be  charged 
with  intereft :  It  is  the  vendor's  bufincfs  to  fee  a  good  title 
is  made,  and  not  the  purchafer's ;  and  as  this  is  a  dry  rever- 
fion,  and  the  purchafer  has  received  very  little  advantage  from 
it,  it  would  be  hard  to  make  him  pay  iutcrefi  from  tbe  time  he 
has  been  let  into  poficiSon. 

Mr. 


in  the  Tsoie  of  Lord  Chancellor  HA&i>wicRStf  ((jjr 

Mr.  Solicitor  General  in  reply  faid,  nothing  was  wanting 
to  make  the  purchaler  a  good  title<j  but  a  bare  affigmnent  of  a 
mortgage  term,  on  paying  off  the  mortgagee,  who  was  very 
willing  to  take  his  money. 

One  of  the  eftates  was  let  out  m  three  lives  in  1676,  upon  ' 
a  referved  rent  of  one  pound  only,  it  is  moft  probable  they  may 
idl  fall  in  at  m  year's  diftaoce  at  /urthcft,  for  it  is  72  years 
iince  the  eftate  was  let  out  on  lives,  and  coafequently  the 
youngeft  of  the  lives  muft  be  turned  of  fevtnty. 

Lord  Chakcillor, 

1  am  of  opinion  the  plaintiff  ihould  not  pay  intereft,  and 
feveral  diftinfiions  have  been  uken  in  cafes  of  this  kind. 

'  To  be  fure,  neither  in  the  purebafe  of  eftates  in  poffeffion^  itli  ■ottgeneni 
or  in  reverfion^  whether  purdiafed  under  a  private.,  agreement^  ^'  ^^*  pw- 
or  purchafed  under  a  decree  for  a  lale,  can  it  be  laid  4own  i«  ^njer  a  ^^ 
ceruin  that  from  the  time  of  [poficffioo»  a  purchaler  Cball  pay  tgretment,  or  • 
intcreft.  .•  ^^f^  ^^  ^['^ 

uall  from  the 
time  of  podcflioa  pay  incerea* 

As  to  eftates  in  pofleffioo  vpon  a  privale  pnrdufir,  the  The  conrt  ta 
court  never  legards  CMcuttOJi  of  artroki  for  purchafed  but  the  •^i^m%  of 
time  of  the  execution  of  conveyences,  and  even  there,  if  the  JJ^JJ*^* 
^vendor  has  made  default  in  lettiog  the  vendee  into  pofleffon,  ecatioa  of  1^ 
he  ihall  not  pay  iniereft  for  die  purchafe  money ;  but  if  Jie  has  ^^^^  *  P^- 
taken  poffeffion,  the  court  will  give  fuch  intereft  as  is  agreeable  time  of^^^ 
to  the  nature  of  the  land  piirchi^.  cvtiM  o#  «h« 

In  biddings  before  Matters,  Aey  are  made  general,  and  the  £  ^^^^^ 
court  difcourages  any  particular  terma  to  be  put  upon  thofefliaiipayieterea 

J^iddin£S«  •niyfromiSc 

^  time  Che  poiief- 

If  the  purchafer  has  not  had  poffeffion  upon  execution  of 
jconveyanoes,  he  (hall  not  pay  intereft  at  all :  from  the  time  of 
xhe  delivery  of  poi&ffion  he  flutll. 

So  much  for  eftates  in  poffeffion }  next,  as  to  dry  reverGpns  ; 
in  Owefi*s  cafe,  that  has  been  mentioned,  he  was  intitled  to  all 
ihe  profits  during  the  intermediate  tine,  and  he  was  intiiied  to 
a  dry  reverfion  sUfter  an  eftate  for  life ;  Owen  was  tenant  by 
the  courtcfy,  and  the  court  was  of  opinion  he  had  created  dif- 
fcuhies  in  refped  of  the  conveyance  which  was  to  be  made  to 
him,  that  he  need  not  to  have  done,  and  therefore  were  of  opi- 
nion he  ought  to  pay  inureft  from  the  time  he  ought  to  have 
•extcuted  the  conveyance. 


The 
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The  prerent  is  a  middle  cafe ;  the  fiather  creates  a  thoufanJ 
years  term  for  particular  purpofes  ;  the  truftees  did  not  thint 
proper  to  take  pofieffion  ;  the  plaintiff  therefore,  as  berr  at 
law,  took  pofleiiion,  and  afterwards  becomes  purchafer  of  the 
cftate,  and  accounts  for  profits  before  the  Mailer  to  MiibaebMi 
1745,  a  year  after  being  confirmed  the  beft  purchafer. 

It  is  faid  he  is  a  putchafer  of  a  reverfionary  eftate,  but  it  it 
not  fo,  he  is  the  purchafer  of  a  thoufand  years  term,  and  is 
himfelf  owner  of  the  reveriion. 

The  eftate  confided  chiefly  of  life-holds,  and  therefore  it  is 
infifted,  as  they  are  perpetually  falling  in,  he  ought  not  to  rua 
away  with  the  beneiit  of  this,  and  yet  not  pay  intercft  for  the 
purchafe  money. 

And,  to  be  fure,  in  general  this  may  be  right,  but  I  do  110% 
know  yet  whether  he  may  be  the  purchafer,  for  poffibly  Che 
father  may  not  make  a  good  title,  and  befides,  he  is'  not  in 
poflfeffion  under  the  purchafe,  but  as  heir  at  law  of  his  fa- 
ther, on  the  truflces  of  the  1000  years  cermrefufiBg'to  take 
pofTeffion.  <• 

But  if  thefe  leafes  are  renewed,  I  think  it  is  reafonable  Mr.r 
£/otr)vf  ihould  account  for  the  fines,  as  being  part  of  the  profits 
of  the  eflate  conveyed  by  the  thoufand  year's  teroi. 

Therefore  this  is  a  middle  cafe,  diflinguilhable  from  the 
cafe  of  a  dry  reverfion,  and  from  OwirC%  cafe. 

Where*  after  a  Where  eflates  for  lives  have  dropt  in  between  a  perfbn's  bo* 
pcrfon  it  reported  ing  reported  the  bcfl  purchafer  by  the  mafler,  and  his  uking 
/eJl^^tt^JroJt  pofTeifion,  the  court  have  either  direfied  a  purchafer  to  make 
in/ the  court  fome  compenfation  in  confideration  of  the  eflates  being  bet- 
have  direaed  the  xt\ti  ;  or  othcrwife  to  go  before  a  Mafler  again,  and  the  eftate 

purcbaler  to  ^     ,  ^  ^  l'jj-  ® 

Buke  fome  com-  ^^  ^  P"^  "P  ^^^  a  new  bidding, 

penration  io  re« 

\^^^^^^^^^     But  here  no  pofTcfCon  was  delivered  to  the  purchafer  by  vir- 

D€u»g  bettered.       ^  -,.  ^  ^  ••••jri  H.  .^ 

tue  of  his  purchafe,  nor  is  it  his  default  at  all  that  the  con- 
veyances have  not  been  made,  and  is  fubjefi  to  an  account, 
and  therefore  no  pretence  for  making  him  pay  interefl. 

As  to  what  has  been  faid  of  the  advantage  a  purchafer  re- 
ceives from  wearing  out  of  lives,  I  never  knew  the  court  take 
this  into  their  confideration  as  a  reafon  for  a  purcbaferV paying 
interefl. 

• 

But  I  will  dtredl  the  Mafter  to  inquire  what  increafe  of  value 
has  krifen  by  the  falling  in  of  lives  fince  the  purchafe  of  the 
eiUte«  and  what  has  been  received  for  heriots  by  the  purchafer, 

or 
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or  for  fines  in  letting  out  eftates  again  ;  and  declare  they  ought 
to  be'confidered  asp^rt  of  the  profits  of  the  truft-eftate  of  a 
thoufand  years,  and  let  Mr.  Michael  Blount  account  for  the 
fame  in  a  fubfequei^t  account  to  be  taken  by  the  Matter^  and 
let  him  proceed  in  his  purchafe* 

Ex  parte  Croxall^  mintjlir  of  thi  uniud  parijhts  of  St.  Mary  So-    Cafe  IK^ 
mtrfit  and  St.  Mary  Mounthattf  in  ibi  city  of  London^  April 

THE  petition  prayed,  that  Lord  Chancellor  would  iflue |J^ J^'JJJ'"  ^* 
his  warrant  for  levying  the  fums  of  money  mentioned  in  to  iflbc  hTs^ww. 
the  petition,  on  feveral  of  the  inhabitants  of  thefe  parifhes  who  r«nt  for  levyiot 
had  rcfufcd  to  pay  the  minifter  his  dues  according  to  an  aflcff-  ^„ti^d^"*** 

ment  in  z68l«  the  mbabitantt 

who  bad  refu(ibd 

It  depended  upon  the  conftruAion  on  the  ftatute  of  2a  W  23  JJl^  "yj?'**^^* 
Cb.  2.  chap.  15.  intitled.  An  t,&,  for  the  better  fettlement  of  to  an  •fleiTmefit 
the  maintenance  of  the  parfons,  vicars  and  curates,^  in  the  i(>  >6^x*  under 
parifhes  of  the  city  of  London^  burnt  by  the  fire.  hlttcf  fiJS.l^ 

^  the  maintenance 

The  queflion  was,  whether  .the  great  feal  has  an  authority  of  the.  par fooi, 
under  this  aft  to  iflue  fuch  warrant  as  is  prayed,  if  the  Lord  ^'  '*/*??*: 

-KM  1-      ^-        ^     L*  c   r  -n-  nflici  of  the  city 

Mayor,  upon  an  application  to  him,  refules  ;o  illue  one.  or\L«ff<rM  burnt 

by  ihe  fire.     Jf 

The  counfel  for  the  petitioner,  in  fupport  of  the  authority  '^  ^^  ^^^, 
of  the  great  feal,  cited  the  cafe  ♦*  ox  parti  Savagiy  nifor  rf  tbt  rtfufimr  bh  war'* 
^*  united  parijbes  of  St.  Andrew  tVardrobi  and  St.  Anne  Black-  rant  tf  diftnfs, 
^^  friar 5 y  and   ex  parte  IVood^  re^or  of  St.  Michael  Royal  and 'j'^'^'^'J^^^ 
**  St.  Martin  Vintry^  which  came  before  Lord  Harcourt  on  p^- for  itvying  the 
**  tition  the  29th  of  0^^^/r  1713,  fetting  forth,  that  the  pe->*w«/#rf« 
^*  tioners  had  rcfpediively  demanded  of  the   inhabitants-  the 
*^  refpedive  rates  and  arrears  for  the  houfes,  t^c.   in  their  re* 
^^  fpc(^ive  occupations,  but  they  refufed  to  pay  the  fame,  and 
that   the    petitioners  applied   to  Sir  Richard  Hoare^  Lord 
Mayor,  for  fuch  warrants  as  the  ad  of  parliament  diredled 
M  him  to  grant  for  leving  the  faid  money,   and  he  refufed. to 
^^  grant  fuch  warrants  ;  wherefqre  it  was  prayed  that  his  Lord- 
^*  Ibip  would  grant  the  petitioners  bis  warrant  to  levy  the  fe- 
f^-  vera!  fums  of  money  fo  refpedlively  dpe  to  them,  by  didrefs      , 
f  ^  and  fale  of  fuch  goods  of  the  pfiri(bes  fo  refufing  to  pay,  ac* 
^^  cording  tp  the  diredipns  of  (he  a£t  of  parliament." 

Lord  HarcQurt  thinking  the  niatter  of  the  petition  was  of 
great  confequence  to  the  inhabitants  of  the  leveral  pari(hcs 
mentioned  in  thp  ad,  as  well  as  to  the  cler-y  of  the  city  of 
London,  as  no  fuch  complaint  fiuce  the  making  gf  the  adt  had 
been  before  made  to  the  |^ojd  Chancellor,  or  Lord  Keeper  of 
the  great  feal,  or  to  any  two  of  the.  Barons  of  the  Exchequer^ 
(tefircd  the  aililtance  of  ^|^.  Baron  ^^rjand  Mr.  B^ion  P/ice  ; 

and 
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and  on  the  fecond  of  Diamhr  following  it  came'  on  again  m 
their  prefence,  when  it  appeared  that  (everal  of  the  quarterly 
fums  claimed  hj  the  petitioners  became  due,  and  in  arrear^ 
when  the  hoafes,  or  other  hereditaments,  whereon  fucb  quar* 
terly  fums  were  aflelTed,  ftood  empty,  or  were  in  the  poflSiiBoa 
of  former  tenants  or  occupiers  thereof;  and  a  queftion  there- 
upon arifing,  whether  fuch  fums  fo  a^fiod  upon  the  fevenl 
houfes  within  the  feveral  parithes  mentioned  in  the  ad,  for 
making  up  certain  annual  fums  of  money  to  be  paid  in  lieu  of 
tithes,  were  become  a  fixed  or  i%al  charge  upon  the  houfet 
whereon  they  had  been  fo  aflefled,  fo  that  the  arrears  whkh 
became  due  in  the  time  of  former  tenants,  or  when  the  houfes 
were  empty,  might  be  levied  on  the  fucceeding  tenants;  the  fnrp 
ther  confideration  of  the  petitions  were  adjourned  to  the  %jji  of 
Deeembirj  upon  which  day  the  two  Barons  certified  their  opinioo. 
That  by  the  ftatute,  the  fums  of  money  which  have  beta 
duly  according  to  the  diredionsof  the  z6Jl  aflefled  upon  tUb 
^*  feveral  houfes,  tic.  within  the  pariflies  in  the  ad  are  be- 
*^  come  real  charges  upon  the  houfes,  iic.  whereon  they  were  fo 
*^  aflefled,  fo  that  the  arrears  which  ought  to  have  been  paid 
^*  by  the  former  occupiers  of  the  houfes,  or  which  became  due 
*^  when  the  houfes  ftood  empty,  may  be  levied  bv  diftrefs  and 
^  fale  of  the  goods  of  the  prefent  occupiers  %  and  Lord  Um^ 
*'  court  declared  he  intircly  concurred  in  opinion  with  the 
**  Barons,  and  that  the  petitioners  were  at  liberty  to  apply  to 
*^  him  for  warrants  of  diftreflfes,  as  prayed  by  their  petition; 
*'  but  directed  them  firft  to  demand  from  the  feveral  perfons 
*'  mentioned  in  the  petitions  the  refpedive  fums  due  fron 
*^  them,  that  they  might  have  an  opportunity  of  paying  thca 
^'  without  further  trouble  or  charge." 

Lord  Chancellor, 

The  aft  of  parliament  direds,  *<  that  the  alderman  of  each 
^'  refpeftive  ward  within  the  city  of  London^  wherein  any  of 
*^  the  faid  parifhes  refpedively  lie,  and  his  deputy  or  deputies, 
^^  and  the  common  council-men  of  each  refpedive  ward,  with 
*^  the  churchwardens,  and  one  or  more  of  the  parifliioners  of 
^^  each  refpediveparifh  wherein  the  maintenance  is  rcfpedive- 
^*  )y  to  be  aflefled,  to  be  nominated  by  fuch  refpedive  alder* 
^^  man,  deputy,  common  council-men  and  churchwardens, 
^^  or  any  five  of  them,  whereof  the  alderman  or  his  deputy  to 
*^  be  one,  fhall  at  fome  convenient  and  feafonable  time  af- 
^*  femble  and  meet  together  in  fome  place  within  each  of  the 
^*  refpcdive  pariflies  in  fuch  refpeftive  ward  wherein  the 
t^  maintenance  aforefaid  is  to  be  aflefl'ed,  and  they,  or  the 
*^  major  part  of  them  fo  aflembled,  (hall  proportionably  aflcfs 
^^  upon  all  houfes,  fliops,  warehoufes  and  cellars,  wharfs, 
**  key*;,  cranes,  waterhoufes  and  tofts  of  ground,  and  all 
^<  other  hereditaments  whatfocver,  the  whole  refpeAive  fum 
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^'  by  this  z&  appointed  in  the  moft  equal  way,  that  the  faid 
^*  afTefibrs,  according  to  the  beft  of  their  judgments,  can 
*«  make  it." 

Another  proviflon  in  the  a£l  is,  that  if  any  difference 
flio'uld  arife  in  the  afleflment,  and  a  parifhioner  (hall  find  him- 
felf  aggrieved  by  the  afleillng  of  any  fum  of  money  in  the 
manner  aforefaid,  ^*  That  then  upon  complaint  made  by  the 
^^  party  aggrieved  to  the  Lord  Mayor  and  court  of  Aldermen^ 
^^  they  fummoning  as  well  the  party  aggrieved,  as  the  Alder* 
^i  man  and  fuch  others  as  made  the  aflTeflTmenr,  (hall  hear 
**  and  determine  the  fame  in  a  fummary  way,  and  the  judg« 
^*  ment  by  them  given  ihall  be  final  and  without  appeal.'* 

After  fettling  the  manner  of  making  alTeflrmentit,  and  no 
appeals,  then  comet  a  claufe  that  direAs,  upon  refufal  of  the 
inhabitants  of  the  refpedive  parifhes  to  pay  to  the  refpe£tive 
incumbents  any  fum  refpedively  payable,  how  the  fame  (halt 
bz  levied, 

'<  That  it  (hall  and  may  be  lawful  for  the  Lord  Mayor  of 
**  the  city  of  Lendon  for  the  time  being,  upon  oath  to  be 
*^  madie  before  him  of  fuch  refkfal,  to  grant  a  warrant  for  the 
*^  officer  appointed  to  colled  the  fame,  with  the  affiftance  of 
*'  a  conftable  in  the  day-time  to  levy  the  fame  tithes,  or 
^*  fums  of  money  fo  due  and  in  arrear,  by  diftrefs  and  fale 
•«  of  the  goods  of  the  party  fo  rcfufing.*' 

Then  comes  the  provifop  which  gives  jurifdiAion  to  the 
great  feal, 

'*  Provided  that  in  cafe  the  Lord  Mayor  or  court  of  Aider* 

*♦  men  (hall  refufe  to  execute  any  of  the  refpcftive  powers  to 

•*  them  by  this  z&.  granted,  or  to  perform  all  and  every  fuch 

*•  thing  relating  either  to  the  aflTcffing  or  levying  of  the  rc- 

'•*  fpcftive  fums  aforefaid, 

*<  That  then  it  (hall  and  may  be  lawful  for  the  Lord  Chan- 
^<  cellor,  or  Lord  Keeper  of  the  great  feal  for  the  time  being, 
<<  or  any  two  or  more  of  the  Barons  of  hrs  Majefty's  court  of 
<^  Exchequer,  by  warrant  under  his  or  their  refpet^ive  hands 
^<  and  feals  to  do  and  perform  what  the  faid  Lord  Mayor  and 
««  court  of  Aldermen,  according  to  the  true  intent  and  mean* 
<«  ing  of  this  a^  might,  or  ought  to  have  done^  and  by  fuch 
<'  warrant  either  to  impower  any  perfon  to  make  the  refpec- 
<<  tive  afTeflments,  or  to  authorize  the  refpe£live  officers  ap- 
<(  pointed  to  colled  the  fums  aforefaid^  to  levy  the  fame  by 
**  diilrcfs  and  fale  of  the  goqds  of  any  perfon  that  (hall  rc« 
^<  fufe  to  pay  the  fame  in  manner  and  form  aforefaid »" 

I  mufl  take  it  here  as  if  the  afTeiTment  was  made. 

The  authority  of  the  great  feal  does  not  extend   to  every 

Cftfe  under  this  ad,  but  pnly  where  there  has  Jbeen  a  refufal  by 

Vol.  III.  T  t  lb* 
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the  Lord  Mayor,  tic.  to  execute  the  powers  granted  to  them^ 
there  the  Lord  Chancellor,  or,  &c.  for  the  time  being,  are 

to  iiTue  a  warrant,  iic. 

Here  the  Lort)  Mayor  has  heard  the  parties,  and  is  of  opi- 
nion not  to  grant  a  warrant. 

In  one  cafe  the  zlk  did  not  intend  to  leave  the  minifter  fi> 
far  in  the  power  of  common  council-men  and  churchwardens 
as  to  abide  by  their  determination,  but  he  has  his  appeal ; 
and  it  does  not  only  give  an  appeal  to  the  minifter,  but  to  the 
inhabitant,  for  the  words  are,  if  any  variana  or  difftretm  m 
the  affignmenty  Mnd  a  parifiUner  fl)all  find  himjilf  aggruvid^  fiu 
and  Ltrd  Mayor's  ditermnation  is  final  tbtn. 

In  (he  other  cafe  where  there  is  no  controverfy  about  the 
afleflinent,  but  a  refufal  to  pay ;  and  though  the  words  ait, 
Jhall  and  may  be  lawful^  yet  that  is  imperative  upon  the  Locd 
Mayor,  if  a  juft  demand. 

In  cafe  of  any  variance  or  difference  in  the  afleflinent  k« 
tween  the  minifter  and  the  paiifliioners,  and  appeal  to  the 
Lord  Mayor,  the  court  of  Chancery  or  Exchequer  have  no 
jurifdiAion,  unlefs  the  Lord  Mayor  refufes  to  take  cognilattce, 
becaufe  that  would  be  refufing  to  execute  their  own  power, 
but  if  they  have  entered  into  the  confideration  of  the  grier- 
ance  in  any  manner,  their  appea^l  would  be  final. 

In  the  prefent  cafe  the  only  z&,  the  Lord  Mayor  was  to  do, 
was  to  iffue  a  warrant ;  he  has  refufed  it,  and  unleis  I  enter 
into  the  queftion,  whether  Lord  Mayor  ought  to  have  iflocda 
warrant,  I  can  never  judge  whether  be  had  a  power  to  doit 
or  no. 

Here  is,  as  it  appears  to  me,  a  plain  difiin£lion  in  the  aA 
of  parliament,  for  this  warrant  muft  have  been  foundcid  tipoa 
an  aflfeftaient  \  and  as  to  the  pariOiioners,  if  the  Lord  Mayor 
had  ifTued  a  warrant  improperly,  an  adion  of  trefpafs  would 
have  lain  againft  him,  and  that  might  be  his  reafon  for  rcfoi^ 
ing  it. 

Upon  the  whole,  I  think  this  court  has  a  jurifdidion  to 
inquire  whether  the  Lord  Mayor  has  done  right  in  refufiog 
the  warrant,  and  if  of  opinion  he  has  done  wrong,  I  can 
iflue  my  warrant  for  levying  the  fums  ailefled  ;  and  his  hoti* 
ihip  gave  diredtions  accordingly.  , 

There  being  a  difpute  whether  part  of  the  premises  were 
liable  to  the  afltiTment,  by  confent  of  all  parties,  the  court 
referred  it  to  arbitrators* 

C^Uaghm 
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Callaghan  vtxh%  R^cbforty  April  2*]^  1748.  Cafe  25 1* 

A  Motion  was  made  for  a  commiffion  lo  Cork  in  Inland  Co 
examine  witnefles  to  the  credit  and  competency  of  2^ 
perfon  who  had  given  evidence  in  the  caufe,  and  againft  whofe 
competency  the  party  now  moving  had  exhibited  articles  after 
publication  pafied. 

Lord  Cbancillor  denied  the  motion,  and  faid,  it  was  never  The  court  will 
allowed  to  exhibit  articles  againft  the  Competency  of  a  wit-  ^  *"®J  ■"*• 
nefs  after  publication,  becaufe  this  might  have  been  objeded  bued  againA  tiie 
to  and  inquired  into  upon  the  examination  ;  and  for  this  very  competency  of  % 
purpofe  the  witnefs  is  to  be  (hewn  to  the  clerk  in  court  of  the  IJ^J*^,^*^. 
oppofite  party,  though  at  the  fame  time  he  faid^  it  might  be  caufe  this  might 
reafonable  to  allow  an  examination  to  competency  aftir  pub^  *»*^«  *>*«°  ob- 
IkatioHj  where  the  objedion  to  the  competency  arofe  from  a  *1^^^^  IntcTuaoa 
matter  that  came  to  the  knowledge  of  the  party  after  the  exa-  the  eumionuoQ. 
Oiination  \  and  the  proper  way  to  apply  for  this,  would  be 
not  by  exhibiting  articles,  but  by  motion  for  leave  to  examine 
€0  this  matter  upon  a  foundation  of  ignorance  at  the  time  of 
the  examination. 

As  to  the  cotnmiffion  to  examine  in  fupport  of  the  articles  The  court  Kiriii 
which  went  to  the  credit  of  the  witnefs.  Lord  Hardtvicke  faid,  ^[^iW^^riAf 
the  court  will  allow  fuch  articles  to  credit   after  publication^  of  a  witnefiafitr 
becaufe  the^  matters  examined  to  in  fuch  cafes  were  not  ma- /*«*''«««»,  be- 
tcrial  to  the  merits  of  the  caufe,  but  only  relative  to  the  cha-  «l!iSjil!j^7nto*" 
raders  of  the  witnefles,  and  yet  no  commiffion  was  ever  grant-  in  fuch  cafn 
cd  into  foreign  parts  to  fupport  fuch  articles,   (and  Irelandy  ^,^^  ^^y^^^^: 
tho*  belonging  to  the  dominions  of  the  croWn  of  Gnat  Bri-  If  j^c  caVff""* 
tairiy  with  refpe£l  to  the  jurifdidion  of  this  court,  is  confider-  but  not  where 
cd  as  a  foreign  part),  becaufe  this  would  introduce  a  certain  the commimon ii 

.      •      ^    t   t  I     r  •  L  J  to  go  to  foreijjn 

method  of  delay  ;  and  if  it  was  ever  to  be  granted  upon  great  parti,  bfcaufe 
neceffity,  and  in  a  cafe  of  confequence,  the  only  ground  of  this  would  in- 
it  muft  be,  that  no  perfon  in  Eniland  could  fwear  any  thing  ^^^Zlfl^hy, 
as  to  the  witnefles  credit :  but  the  affidavit  which  has  been  uniefi  no  perfoa 
read  in  this  cafe  to  induce  me  to  grant  the  commiffion  is  fxlent »"  S^z^and  czn 
as  to  this,  fo  that  there  may  be  perfons  here  who  can  fpcak  per*j^n»a**„e4ft, 
both  for  and  againft  the  oredit  o\  tbo  witnefs. 

And  as  thefe  applications  are  moft  frequently  made  for  de- 
lay merely,  his  Lord(hip  faid  he  ibould  be  extremely  cautious 
how  he  grants  them  ;  and  as  there  was  no  abfoluie  necefficy 
in  this  ca(e,  he  denied  the  motion. 
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Crfe2S2.  J^bZO,  1748. 

To  a  bill  oroaght 'nn  H  £  bill  was  brought  to  fet  afide  an  award,  and  Ae 
*i«inft  an  arbi-  J[  arbitrator  was  made  a  party,  and  feeks  a  difcovery  from 
two^  feekmg^i  hinji  ^f  ^jj^  grounds  and  foundation  upon  which  he  made  the 
groofidt  on       award,  and  to  fet  it  forth  minutely  in  his  anfwer. 

which  he  mide 

hit  award*  he  pleaded  in  bar  that  he  was  not  obh'ged  to  iet  them  forth ;   the  court  thoQfht  it  moK^ 

ibnable  be  flioald  be  pat  to  fo  much  trouble  and  expellee^  and  allowed  the  plea« 

The  arbitrator  pleaded  in  bar  to  fo  much  as  (ceks  to  par- 
ticular a  difcovery,  that  he  was  not  obliged  to  fet  forth  mi- 
nutely the  grounds  and  foundation  upon  which  he  made  his 
award. 

\     Lord  Chancellor, 

If  there  be  a  Unlefs  there  is  corruption  or  partiality  in  an  arbitrator,  tke 
palpable miftiice,  party  Cannot  fet  afide  his  award;  and  if  it  ibould  be  allowed 
onrt'ih^^irty  ^^  ^^^^  arbitrators  defendants,  and  give  them  all  this  trouWc 
^rfiieYed  may  to  fet  forth  ^he  particular  reafons  upon  which  they  founded 
^^^%  *»»"*>»"  their  award,  it  would  introduce  very  great  inconvenience, 
Tawhofe  favour^  ^'^d  bc  a  difcou  rage  men  t  to  any  perfon  to  undertake  a  rdSer- 
tbe  award  it  ence ;  if  there  was  any  palpable  mifiake  made  by  an  arbitra* 
"J?fi7*^*r  '^  tor,  or  mifcalculation  in  an  account,  that  had  been  laid  be- 
rpainftthrarS^  ^orc  him,  the  party  aggrieved  might  bring  his  bill  againft 
tiator.  the  party,  in  whofe  favour  the  award  is  made,  to  have  it  itc- 

tified,  and  not  againft  the  arbitrator. 

^  His  Lordfhip  faid,  he  did  not  know  whether  there  was  any 
eilablifhed  rule  of  the  court  with  regard  to  arbitrators  fettiog 
forth  the  reafons  of  their  award,  and  how  far  they  were  oblig- 
ed to  difcover,  and  how  far  not ;  but  if  there  was  none,  hie 
ihould  not  fcruple  to  make  one,  becaufe  it  would  be  unrea* 
fonable  to  put  an  arbitrator  to  fo  much  trouble  and  expeoce, 
as  fuch  an  anfwer  muft  neccflarily  give  them.  Lord  tUri* 
wicke  allowed  the  plea« 


Fcnertn 


in  the  Time  of  Lord  Chancellor  Hardwickx.  645 


Fifunau  verfus  Fomreau^  Augufty  5,  1748.  Cafe  253. 

ADevife  to  Claudius  Fomriouy  when  he  (hall  have  attained  Adevifeto^.r, 
the  age  of  twenty-five  years,  ofonethoufandpounds,  which  °^  'ooo/.  when 
the  teftator  impowered  his  four  fons  his  executors,   guardians,  and  the  eiecuton 
and  truftees  of  the  will,   to  lay  out  on  fuch  fecurities  as  they  (-m^owered  m 
fliall  think  fit,   and  the  intcreft  or  income  thereof  to  be  for  or  |*y  j^/^^^J"  ^;~- 
towards  the  education  of  the  infant  as  they  (hould  think  fit,  as  the  intereft  ^ 
alfo  part  of  the  principal  to  put  him  apprentice,  and  the  re-  thereof  towards 
maindcr  to  be  paid  him  when  he  (hould  have  attained  his  age  '!;!;i°/"!!f!,f!f"; 

r  &    cation,  as  alio  a 

Of  twenty- five,  and  not  before.  part  of  the  pniw 

cipal  to  pat  him 
apprentice,  and  the  remainder  to  be  paid  htm  at  ai,  and  not  before  ;  the  legatee  died  at  19,  and  the  tV* 
ther  appliet  to  have  the  recuritiet  transferred  to  hioit     Tbi  time  of%^  u$n  it  ^t  $afy  to  ptjipwe  the  pay^ 
man,  and  veflitig  rftbe  tegaty^  sad  tbe  father  «f  the  re^fmmive  oftbt  Jm  imitUd  t»  it*    Vcs.  1 1 8.  pi,  6^ 

A  petition  by  the  father,  the  reprefentave  of  the  legatee, 
who  died  at  nineteen,  to  have  the  fecurities  transferred  to  him. 

Lord  Chancellor, 

The  queflion  is,  whether  the  time  of  twenty-five  years  is 
put  in,  in  order  to  poftpone  the  veiling  of  the  legacy,  or  only 
to  poftpone  the  payment  of  it  ? 

I  am  of  opinion  it  is  only  to  poflpone  the  payment. 

It  is  true,  there  is  a  diftin£iion  where  a  legacy  is  given  to  . 
one  at   his  age  of  twenty-ooe,   there  it  is  not  veiled  ;    but 
where  it  is  to  him,  to  be  paid  at  twenty-one,  it  is  veiled  ^  this 
diftindion  now  is  abfolutely  fettled. 

But  there  are  cafes  where  when  a  teftator  gives  intereft  in  Wherea  t«»4atoe 
the  mean  time,    he  gives  a  property  in   the  principal,  unlefs  f ^jji"y*[^  ,^e 
fomething  arifes  on  the  face  of  the  will  to  take  off  the  force  mean  time,  he 

of  it.  «'^"  *  property 

in  the  principal, 
unleft  fomething 

Lord  Hardwtcki  then  read  the  will,  and  faid,   if  the  words  appears  on  the 
when  he  (hall  have  attained  twenty-five,  had  been  left  out,  ^"^'Jjj"^^**,^^.*^ 
it  had  been,  I  give  to  Claudius  Fomreau  a  thoufandv  pounds, 
which  I  empower  my  executors,  i^c,  to  lay  out  at  intereft,  and 
apply  for  his  education,   and  to  pay  the    rcfiduc  at  twenty- 
five,   this  would  be  annexed  to  the  payment  only. 

There  is  a  direflion  for  difpofal  of  part  of  the  principal  to 
put  him  out  apprentice  ;  for  though  the  word  is  empower^  yet 
it  is  obligatory  upon  executors  to  layout  one  thoufand  pounds 
Mpon  fecurities,  and  they  may,  if  they  plcafc,  take  the  grcateft 
part  of  the  principal  for  this  purpofe. 

T  t  3  This 
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This  is  fomcthing  like  the  cafe  !n  Lord  King^s  time,  of  7%# 
Attorney  General  and  Hail^  where  the  tcftator  gave  a  legacy  to 
one  for  life,  and  fo  much  as  he  did  not  difpofe  of,  gave  to  a 
charity ;  it  was  held  the  legatee  might  difpofe  of  the  whole ; 
fo  here,  if  for  the  legatee's  benefit,  they  might  take  mlmoft 
the  whole  to  place  him  out  apprentice ;  as  if,  for  inftance, 
they  fhould  put  him  to  a  Turkey  merchant^  where  they  infift 
upon  a  large  lum  with  an  apprentice. 

He  direfied  the  fecurities  to  be  transferred  to  the  fmbttf 
who  is  the  reprefentative  of  the  legatee. 

The  rcdefiafK-  If  a  legacy  be  devifed  to  A.  to  be  paid  at  twenty-one,  aad 
calcourtwUHfr- 'mtereft  is  given,  the  ecclefiaftical  court  will  decree  payment 
Tie^^JJT,^-  immediately,  the  intereft  being  for  delay  of  payment  5  but  if 
diitely,  where  it  to  J.  to  bc  paid  at  twenty- One,  without  giving  inttrift  then  io» 
"  t^'^^V**  ^'  '^^^^  ^*"  "^'  accrue  till  the  time  comes  at  which  the  perfoA 
lnd!ru«eflh  "'  would  havc  been  twenty-one,  if  living. 

givrn  ;  other- 

wile   if  vfithcut  giiing  inttrtfi^  for  there  it  will  not  accrue  tiU  the  time  cooes  at  which  the  legattiwali 

have  been  2S   if  iivin^^. 

Cafe  254.     Li  Ntvi  verfus  Li  Nevc^  December  9,  1748,  Tbi  umfejl^tifw 

judgmnu 

LoRp  Chancellor, 

TbeagentoftherriHE   bill   was  brought  by  the  plaintlfFs  P^/zr  Z#  JV#f¥, 

fntr'lfiuot^^^^^^^  1  »n<*  fi^^  Piiot.  and  Elizabeth  his  wife,  larc  EU> 
tar  Aiftamclss  zabeth  Li  Neve y  as  the  only  furviving  children  of  the  de- 
f^iric  on  hrr       fcndant  Edward  Li  Ueviy  by  Henrietta  his  late  wife,  deceafed. 

h  fband  s  nrft  ' 

marriage,  rhis  it 

i.j.icsiikew.reto  The  end  of  the  bill  was  in  ccncral  to  have  the  executionof 
."(L'tfiW*  cqui.  ^  ^''"^  ^f  leafehold  eftatcs  fettled  upon  the  late  wife  of  Edward  ' 
tx  in  the  plan-  Li  Neve^  and  the  ifluc  of  that  marriage,  by  articles  previous 
*l5'f"  ^"'*^'^"*  ^o  ^^^  marriage,  dated  July  r,  1718,  and  that  the  conveyances 
tK.cn*:.»'d  ivxx\t  >^2^e  by  the  defendant  Edivard  Le  Neve^  and  the  defendant 
?nenr,  notwith-  Alary  his  wife,  to  two  trufttcs,  may  be  fct  afidc,  and  delivered 
ji^ndint  ihcfe     y^  ^g  voluntary,  bcine  made  after  notice  of  the  articles  of  7*4 

only  hare  been         '  «  /  i.        .iT  j      •  r  .  -^    "^ 

r«>Kii'Med.  I)  1710,  or  of  the  Other  conveyances  made  m  purfuance  there* 

Vcj;.  04.  pi.  37.  of,  and  to  have  the  leafchold  eftates  exonerated  and  difincum- 
bercd. 

The  faf^s  were,  that  in  1718,  the  defendant  Edward  Le 
Keve  intermarried  with  his  fir  ft  wife  Henrietta  Li  Nive^  who 
lad  a  conridcrablc  fortune,  and  articles  were  executed  previous 
to  the  marriage,  dated  July  i,  1718,  whereby  the  father  of  £/- 
wardy  in  confideration  of  Henrietta's  fortune,  £5V.  covenanted 
with  trullees,  to  convey  to  them  feveral  eftates,  and  fome  leafe- 
holJ,  amongft  the  reft,  near  Sioho^Square^  in  the  county  of 
MiddUfix^  to  permit  Edward  Li  Nivi  the  younger  to  receive 

the 
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the  rents  and  profits  during  bis  own  life,  and  after  his  death, 
to  pay  to  HinriHta  250/.  a  year,  in  cafe  (he  furvived  Edward  \ 
and  after  the  deceafe  of  Edward  and  Henrietta^  that  the  faid 
eftates  (hould  remain  to  their  ifTue,  in  fuch  manner  as  Edward 
the  younger  (hould  by  will  or  otherwife  appoint,  and  for  want 
of  fuch  ifiue,  to  the  uie  of  Edward  Li  NiVi  the  father,  and 
his  heirs. 

The  1 6th  of  Jum  17 199  afettlement  was  made  In  purfuancc 
of  the  articles. 

The  marriage  took  effed,  and  Edward  and  Hmriitta  had  if- 
fue  the  plaintiffs  PeUr  and  EUzabethy  and  Henrietta  died  in  July 
1740,  leaving  no  other  children. 

Twenty-five  years  after  the  firft  marriage,  Edward  Le  Nevi 
entered  into  a  treaty  of  marriage  with  the  defendant  Marj^ 
and  by  articles  dated  Novtmbir  16,  17439  previous  to  the  mar* 
riage,  Edward^  in  confideration  of  fuch  marriage,  covenanted 
with  the  truftees,  the  defendants  Dandrige  and  Norton^  to  con* 
vey  thefe  very  leafehold  eftates  near  Stho-Squan  to  them,  their 
executors,  i$c,  within  three  months  after  the  marriage,  in  truft, 
Ito  pay  the  defendant  Mary  out  of  the  rents  of  thefe  mefiuages, 
in  cafe  (he  furvived  him,  a  clear  annuity  of  one  hundred  and 
fifty  pounds  for  her  life,  for  her  jointure,  i^c. 

The  marriage  took  effefi,  and  three  months  after,  on  the  2orh 
of  January  1743,  a  fettlement  was  made  purfuantto  the  articles. 

The  fettled  eftate  confifting  of  houfes  in  Middlefex^  was 
fubjefl  to  the  regifter  z&  of  7  Ann.  c.  20. 

The  fecond  articles  and  fettlement  were  regiftred,  but  not 
the  firft. 

Edward  Le  Nevi  mortgaged  the  houfes  likewife. 

The  bill  was  brought  in  order  to  fet  the  fecond  articles  and 
fettlement  out  of  the  way,  and  that  they  may  be  poftponed  co 
the  firft  articles  and  fettlement,  upon  this  equity,  that  the 
defendant  Mary  Li  Neve  had  notice  of  them. 

The  counfel  for  the  plaintiffs  admit,  that  the  regiftring  the 
fecond  articles  and  fettlement  have,  in  point  of  law,  affeded 
the  leafehold  eftates,  as  the  ftatutc  of  the  7  th  of  Q^ieen  ^jy;?. 
gives  the  legal  eftate  where  the  eftedt  of  the  regiftring  has 
placed  it. 

Then  the  queftion  is,  whether  equity,  will  enable  the  chil- 
dren jof  the  firft  marriage  to  get  the  better  of  the  defendant's 
legal  right  \  and  this  will  depend  upon  the  queftion  of  notice. 

T  t  4  Firft, 
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f'irft,  whether  it  appears  fufSciently,  Jofipb  N$ri$n  was  at« 
tprney  for  the  defendant  Mary^  in  the  tranfadion  of  her  iiur« 
riage. 

Secondly,  Whether  ^iorioH  himfelf  had  fafficienc  notice  of 
the  firft  articles  and  fettlement. 

Thirdly,  Whether  that  will  afFed  Mary  as  a  purchaier,  and 
poftpone  her  articles  and  fettlement  notwithftanding  the  regi* 
ftcr  aft. 

• 

The  frjl  will  depend  upon  the  anfwer  of  the  defendant 

Mary, 

She  has  in  general  denied  any  notice  of  the  firft  articles  and 
fettlement,  till  fix  months  after  the  marriage,  and  fays,  ^^  that 
*^  the  defendant  Jtfipb  Norton  was  fo  far  from  being  employed 
^^  as  Solicitor  for  her,  in  tranfa6^ing  the  bufinefe  of  the  mar* 
*^  riage  articles  and  fettlement,  that  he  had  been  for  a  con- 
**  fiJerable  time  before  employed  as  an  attorney  for  Edward  U 
^^  Neve  her  hufband  ;  that  being  at  the  time  of  marriage  coo- 
^'  cerned  for  her  hulband,  flie  was  thereupon  induced  to  place 
*^  confidence  in  him,  and  her  hufband  afTured  her,  he  would 
^^  take  care  there  fhould  be  a  handfome  provifion  made  for  her, 
^^  and  recommended  Norton  as  a  proper  perfon  to  prepare  the 
'^  deeds,  whereby  fuch  fettlement  was  to  be  made  upon  her,  to 
*'  which  fhe  confented,  and  that  Norton  afTured  her  that  he  had 
*^  taken  care  tofecure  her  one  hundred  and  fifty  pounds  a  year, 
<f  by  way  of  jointure,  and  did  not  then,  or  at  any  time  before 
^^  her  intermarriage,  give  her  any  notice  of  any  former  fet« 
**  ticmcnt/' 

It  has  been  infifted  by  the  defendant  Alary's  council,  that 
*j'fiph  Norton  was  not  her  attorney,  or  agent,  but  her  huf- 
b.»nd's,  and  that  the  attorney  for  one  party  having  notice,  will 
r.oi  afrt'ct  her  with  notice. 

^6  n  rirchafcs  I  ^^  ^f  oplnion  (lie  has  admitted  enough  of  her  fide  to  make 
a..  .  r.;ti;v.n  him  attorney  or  agent  for  her ;  for  if  fhe  placed  confidence 
iir^V' iom.  e^  Jn.i^^  J-f^?^  Norton^  no  matter  on  whofc  recommendation,  if  (he 
'jfe^)csa.rrre-  rclied  cnough  on  her  hufband  to  take  his  recommendation  it  is 
quent'vc  n.::r>c.i  fuiUcient  J  or  otherwifc  it  would  be  mifchievous  and  incon- 
p'rn '.:'•  V.rh  vt'nlent,  if  this  court  was  to  take  into  their  confidcration  from 
iidcis  jt  ere*  whom  the  recommendation  cemes  ;  for  in  purchafcs,  and  more 
Mftp  ro-rc ,:.«.  cTpecialiy  in  mortgage?,  very  frequently  the  fame  counfel  and 
rcntr(^«n'ri  and  ^e^"^^  ^re  cmploycd  ou  both  fidcs,  and  therefore  each  fide  \% 
•t^n-.'  hj.i  tc;n  aft'ccUd  with  noticc,  as  much  if  different  counfel  and  agents 
.•ni>;niru.  j^^j  (^^.^.j^  employed. 

It  U  material  how  fa>  the  ca^es  have  j^one  in  this  point,  two 
nave  bt?a  cited,   firotherton  vcrlus   //tf//,    2  /V««    574.    and 

jcaninff 
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y innings  verfus  BSneorn  and  others^  2  Vim,  609.  the  firft  was 
Ihortly  this,  i/.  makes  three  feveral  mortgages  to  B,  C,  and  />. 
and  in  the  laft  mortgage  B.  is  a  party,  and  agrees,  that  after 
he  is  paid,  he  will  iland  a  truftee  for  D.  Decreed  that  C» 
fliould  be  paid  before  Z>.  for  all  the  fecurities  being  tranfadled 
by  the  fame  fcrivener,  notice  to  him  wus  notice  toD. 

See  how  far  this  goes,  the  fame  fcriveners  were  witnefles, 
and  ingrofled  all  the  fecurities,  and  were  in  nature  of  agents 
for  all  the  lenders,  and  very  likely  for  the  borrower  himfeif, 
and  notwithftanding  it  does  not  appear  Mrs.  Hatt  hzd  perfonal 
Ootice,  ^^  yet  notice  to  the  agent  is  notice  to  the  party,  and 
confequently  they  that  lend  laft  muft  come  laft,  having  no- 
tice of  what  was  before  lent;  and  if  any  one,  after  notice,  lend 
^*  more  money,  although  they  ftiould  obtain  the  legal  eftate^ 
*^  yet  would  in  equity  ihind  affcded  with  the  notice,  and  be 
**  bound  thereby". 

The  fecond  cafe  was  no  more  than  this,  **  BUncorm  having 
^^  notice  of  an  incumbrance,  purchafes  in  the  name  of  Moon^ 
^^  and  then  agrees  that  Moon  (hall  be  the  purchafer,  and  he 
*'  accordingly  pays  the  pu re hafe* money,  without  notice  of  the 
*'  incumbrance;  though  ^tf9r#  did  not  employ  BUncorm^  nor 
**  knew  any  thing  of  the  purchafe  till  after  it  was  made,  yet 
*^  Moon  approving  of  it  afterwards,  made  BUncorm  his  agenc 
^<  ab  iniiloy  and  therefore  fhall  be  aflfeded  with  the  notice  to 
<«  BUncorm' \ 

The  laft  goes  a  great  way,  for  Moon  knew  nothing  of  fthe 
tranfadtion,  and  yet  the  court  held,  that  his  approving  of  it  af- 
terwards, made  BUncorm  his  agent  ab  initio  ^  this  carries  it  fur- 
ther than  the  prefent,  but  the  firft  is  a  clear  authority. 

Thefe  cafes  therefore  fufficiently  prove  it  is  not  at  all  mate- 
rial to  the  plaintiffs,  on  whofe  advice  or  recommendation  the 
defendant  Mary  intrufted  Norton^  nor  does  it  make  any  differ- 
ence, that  it  is  the  recommendation  of  thehuft>and,  any  more 
than  of  any  other  perfon. 

The  fecond  confideration  will  be,  if  it  appears  clearly  that 
Korton  was  employed  by  the  defendant  Marjy  then  whether 
^here  is  fufficient  evidence  of  notice  to  him. 

An  objedion  has  been  taken  by  the  defendant  Marf%  coun-  Where  a  faa  it 
fel,  that^  as  notice  hath  been  denied  by  her  anfwer,    \^\^\^^^^^^\]l^^;; 
/Worn  to  by  onp  witnefs  only,  that  being  but  oath  againft  oath,  to  by  one  wimeft 
it  cannot  prevail  to  eftablifh  the  faft.  on^y*  «*>»«  •>«»''« 

but  oatb  againfV 
path,  it  cannot  prevail  59  ^abliih  ^  fi»d|  b«^  |hca  t|ie  d<oi»l  muft  be  clear,  or  otberwile  it  makes 
jl  di^rcncjp. 

The 
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Tie  general  rule»  to  be  fare  is  To,  but  it  admiu  of  this  clf& 
tindion  ;  where  the  denial  of  a  defendant  is  clear,  it  hit  been 
adhered  to,  but  where  the  anfwer  isjnot  a  pofitive  denial  of  the 
fame  fad,  but  only  as  to  parr,  as  in  the  prefent  cafe^  as  tD 
the  notice  to  herfelf  only,  it  makes  a  dificrence. 

Many  cifef  where  And  there  are  many  cafes  where  the  court  upon  the  teftimooy 
^r^'uirtbe  ^'  ®"<^  wimefs,  whofe  credit  is  unimpeached,  and  what  be 
teiiimony  o.  one  fwears  uncontradiAcd  by  the  anfwer,  have  decreed  vpon  this 

witneff,  when    finde  evidence. 

what  he  fweart          ** 
M  uncoBtradifked        

hytheaarwcr.  The  defendant  A&ry  deuies  notlcc  to  berfelf,  butiriietiwr. 
there  was  notice  to  another  perfon  her  agent  flie  paflfea  by,  with- 
out giving  any  anfwer. 


Dnyingnotkeat     This  is  a  denial  indeed  as  to  herfelf,  but  is  at  the  (Sunt 

Us'^J^at^^^'    time,  what  is  called  at  law,  a  negative  pregnant,  that  tbeie 
frignant  there     was  notice  to  hcr  agent 

was  notice  to 

her  Mgtau  ^^  (q  i}i^  evidence  of  notice  to  N9rt$u^  it  is  extremely  ftron^ 

for  he  fwears,  that  he  had  notice  of  the  firft  articles  fome  time 
before  the  fecond  marriage,  and  that  he  had  then  a  copy  there- 
of from  the  defendant  Edward  Li  Nevi^  in  order  to  tidce  ooun- 
fel's  opinion  thereon,  how  to  be  fecure  againft  the  eflfeft  of 
them,  and  to  contrive  in  what  manner  they  might  get  thebeN 
ter  of  thefe  articles,  and  therefore  as  to  ffoiton  there  cannot  be 
a  ftronger  notice. 

The  third  and  laft  general  queftion  is,  whether  the  notice 
to  Norton  will  afFed  the  defendant  Mary^  as  a  purchafer,  and 
pbftpone  her  articles  and  fettlement  notwithftanding  the  regit- 
ter  a£t. 

This  depends  upon  two  things : 

Firft,  Whether  any  notice  whatfocvcr  would  be  fufficient  to 
take  from  the  defendant  Mary  Li  NiVi  the  benefit  of  the  regi* 
iter  aa. 

Secondly,  Whether  perfonal  notice  to  the  defendant  Aiarj 
is  requiftte  to  poftpone  her,  or  whether  notice  to  her  agent  is 

fufHcicni  to  do  it  iikewife. 

As  to  the  firft,  it  is  a  queftion  of  great  extent  and  confequence. 


cc 
cc 
<( 


The  preamble  to  theftatute  of  7  Ann.  c.  20.  is  in  fubftance. 
Whereas  by  thedifterent  and  feveral  ways  of  conveying  lands, 
^c,  fuch  as  are  ill  difpofed  have  it  in  their  power  to  commit 
frauds,  and  frequently  do  fo;  by  means  whereof  feveral  pcr- 
lons  have  been  undone  in  their  purchafes  and  mortgageSi  by 
prior  andfuret  conveyancts^  and  fraudulent  incumbrances. 

I  The 
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Then  comes  the  entding  claufe,  <<  That  a  memorial  of  all 
*<  deeds  and  conveyances,  which  after  tbe  29th  of  SipUmber 
**  1709,  (hall  be  made  and  executed,  and  of  all  wills  and  de- 
**  vifc3  in  writing,  whereby  any  honours,  manors,  lands,  &c, 
^^  in  the  county  of  Middlefix^  may  be  any  way  efFeded  in  law 
**  or  equity,  may  be  regiftercd  iri  fuch  manner  as  is  after  di- 
**  reded  ;  and  that  every  fuch  deed  or  conveyance,  that  (ball 
'<  at  any  time  after,  l^c.  be  made  arid  executed,  ^j//  be  adjudge 
**  ed  frauduUnt  and  void  againft  any  fuhfequent  purcbafer  or  mort" 
*^  g^g^^  for  a  valuable  confideration,  unlefs  fuch  memorial 
**  thereof  be  regiftered,  as  by  this  ad  is  direficd  before  the  rc- 
•*  giftring  of  the  memorial  of  the  deed  or  conveyance,  under 
*<  which  fuch  fubfequent  purchafer  or  mortgagee  fball  claim, 

*<  err/' 

What  appears  by  the  preamble  to  be  the  intention  of  the  ad  ? 

« 

Plainly  to  fecure  fubfequent   purchafers,   and  mortgagees  Tbelntent^ckt 
againft  prhr  fecnt  convtyanaSy  and  fraudulent  incumbrances^      rcgii^w  a^tto 

Where  a  perfon  had  no  notice  of  a  prior  conveyance,   there  i^  a  fubfequent 
the  rcgiftring  his  fubfequent  conveyance  (hall  prevail  againft  the  l^^t^^^u^-^ 
prior,  but  if  he  had  notice  of  a  prior  conveyance,  then  that  was  coaveyaoce,  tbca 
not  a  fecret  conveyance  by  which  he  could  be  prejudiced.  V**^  **•  »>«  * 

*  jicrtt  €9mwjMntB 

bj  which  be  couJd  b«  prejudiced* 

The  enading  claufe  fays,  T%ai  every  fucb  deed  Jhall  be  w/V  The  enaain j 
againjl  any  fuhfequent  purchafer  er  nurtgagee^  unlefs  ibe  fnemeriai^'^^t^^*^^^^ 
thereof  be  regijiered^  btc.  that  is,  it  gives  them  the  legal  eftate,  chafer  the  legal 
but  it  does  not  fay,  that  fuch  fubfequent  purchafer  is  not  left^^^^^*  bmitdoet 
open  to  any  equity,  which  a  prior  purchafer  or  incumbrancer  "eft  ©Yen  w*anr 
may  have,  for  he  can  be  in  no  danger  where  he  knows  of  an-  equity  which  a 
other  incumbrance,  becaufe  he  might  then  have  flopped  his  p"°'  purchafer 

,j^  ,.  **  *^*^  or  incumbrancer 

band  from  proceeding.  j^zy  have. 

This  cafe  has  been  very  properly  compared  to  cafes  on  the 
27  H.  8.  for  the  inrollment  of  bargains  and  fales. 

That  ad  was  formed  pretty  much  in  the  fame  maijner  with 
this. 

The  words  of  the  enading  claufe  are,  "  That  from,  (fc^  no 
<*  manors,  lands,  tenements,  bfc,  (hall  pafs,  alter  or  change 
**  from  one  to  another,  whereby  any  ftate  of  inheritance  or 
**  freehold  fball  be  made  or  take  efFed  in  any  perfon  or  per- 
•*  fons,  or  any  ufe  thereof ^  to  be  made  by  reafon  only  of 
'*  any  bargain  and  fale  thereof^  except  the  fame  bargain 
'^  and  fale  be  made  by  writing  indented,  fealed,  and  in- 
♦*'  rolled,  in  one  of  the  King's  courts  of  record  at  Wejimin^ 
**  y/'''j  Of  clfc  within  the  fame  county,   {^r.  where  the  fame 

^^  manors. 
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^^  manors,  (fc.  fo  bargained  and  fold  lie,  ife.  and  the  fain6 
<'  inrollment  to  be  had  and  made  within  fix  months  next  after 
*<  the  date  of  the  fame  writings  indented,  Vc** 

Nor  any  ufi  thereof  Jball  pafs  from  one  to  another m 

What  is  the  meaning  of  this  i 

Before  the  making  of  the  ad  any  paper  writing  palled  the 
ufe,  from  the  bargainor  to  the  "bargainee,  whereby  great  mif« 
chiefs  arofe,  for  it  intangled  purchafers,  aflfeded  and  injuivd 
the  crown,  and  was  contrary  to  the  rule  of  law,  which  requi- 
red notoriety  in  purchafes,  by  feoffment  and  livery,  (stc. 

Under  the  ftatate  But  what  has  been  the  conftruSion  of  this  ftatute  em 
^J^T,\fTiMc'  fin"?  Why,  if  a  fubfequent  bargainee  has  notice  of  a  prior, 
^uenc  bargainee  he  Is  equal!/  ^St&ti  with  that  notice,  as  if  the  prior  piurc|)aii: 
has  notice  of  a     jjad  been  a  conveyance  by  feoffment  and  livery,  f^c. 

prior,  he  It  e-  '  '  •" 

ytily  dSkSboi  with  that  no(kc«  at  if  the  prior  purchafe  had  been  a  conrejance  by  feofimcnt  lad  IHc- 

ty,  &c. 

To  letaperfon  'The  operation  of  both  ads  of  parliament,  and  conftrufiioa 
take  advantage  of  them  are  the  fame,  and  it  would  be  a  moft  mifchievons 
^^'^^teTb^MT  ^^^^%y  ifaperfon  taking  the  advantageof  thelegal  form  appoint- 
^f>ariiamrat9  cd  by  an  a£l  of  parliament,  might,  under  that,  proted  himfdf 
md  proteA  him-  agalnft  a  perfon  who  had  a  prior  equity,  of  which  he  had  notice* 

felf  againft  ano-      ^ 

^bJ equity  of  *       The  cafes  put  by  the  Attorney  General  are  very  material. 

which  he  had 

!rf  mTfch'ieTw.^  Suppofe  (faid  he)  the  defendant  Mary  had  by  letter  of  attor- 
foafequcnce.       ney  empowered  Norton  to  tranfad  the  affair  with  her  hufband, 

and  he,  by  means  of  this  agency  comes  to  the  knowledge  of  the 
prior  articles  and  fettlement,  would  not  this  affed  the  principal. 

Or,  fuppofe  a  purchafer  of  lands  in  a  regifter  county,  orders 
his  attorney  to  regifter  it,  and  he  neglects  to  do  it,  and  then 
buys  the  eftate  htmfelf,  and  regifters  his  own  conveyance! 
(hall  this  be  allowed  to  prevail  ? 

It  certainly  (hall  not ;  for  fuch  a  perfon  is  out  of  the  confe- 
quences  which  the  regifter  ad  guards  againft,  of  impofition 
from  a  prior  fecrel  conveyance^  as  he  had  per fonal  knowledge  of  the 
firft. 

There  h-ive  been  three  cafes  on  the  regiftcr  ail:. 

Firft,  Ltord  Forbes  and  Nelfon. 

Secondly,  Blades  verfus  Blades^  Eg.  Caf.  Abr,  358, 

Thirdly, 
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Thirdly,  Cbi  val  ytxfus  NicboUs,  December  10,  1725,  in  tbi 
Exobequen 

The  firft  arofe  originally  in  Ireland^  where  there  is  a  general 
regifter  zSt^  and  heard  on  an  appeal  to  the  Houfe  of  Lords  in 
Engkmdy  the  22d  and  23d  of  February  1722. 

The  Earl  of  Granardy  father  of  Lord  Forbes^  was  feifed  of  a 
large  eftate,  of  which  he  was  tenant  for  life,  with  remainder  to 
his  firft  and  every  other  fon  in  tail,  and  had  a  power'  of  leafing 
for  lives  at  the  beft  rent. 

The  regifter  zGt  in  Ireland  pafled  the  6th  of  Queen  Ann. 

Jjord  Granard  gTznttd  z  leafefor  three  lives,  at  the  rent  of 
thirty  pounds  a  year,  but  it  was  not  regiftered. 

His  Lordlhip  being  greatly  in  debt,  came  to  an  agreement 
with  Lord  Forbes  his  cldeft  fon,  by  the  agency  of  Mr.  Stewardy 
to  take  upon  him  the  payment  of  certain  debts  of  his  father, 
and  to  fecure  a  jointure  to  his  mother-in-law,  and  an  annuity 
to  his  father. 

The  eftate  was  conveyed  to  truftees,  Mr.  Juftice  Dojne^  and 
Mr.  Juftice  Nutt^  during  the  life  of  the  father. 

Mr.  Steward  had  notice  of  this  leafe  during  the  treaty  be- 
tween Lord  Granard  and  Forbes. 

The  conveyance  to  the  truftees  being  regiftered,  they  brought 
an  ejedment  againft  the  leilee  of  the  lifehold  eftate,  and  it  was 
heard  before  Lord  Middleion  Chancellor  of  Ireland  in  February 
1721,  who  then  made  a  declaration  rather  than  a  decree,  that 
the  conveyance  was  void,  as  againft  the  leflee ;  it  came  on 
again  before  him  the  17th  of  February  1721-2,  and  he  then  de- 
termined there  was  full  notice  of  the  leafe  to  Lord  Forbes^  and 
awarded  a  perpetual  injundion^jm  timi  to  time. 

The  judgment  of  the  Houfe  of  Lords  was,  that  the  faid  de- 
cree be  revcrfed,  and  that  all  proceedings  at  law  of  the  appel- 
lants againft  the  refpondents  fbould,  during  the  life  of  Lord 
Granardy  be  ftayed,  on  leflees  paying  the  rents,  performing  the 
covenants,  Vc,  but  that  after  the  death  of  Lord  Gr^nard^  Lord 
Forbes  might  be  at  liberty  to  try  the  tenants  right  to  the  leafe. 

The  decree  was  reverfed,  not  becaufe  Lord  Middleton  had 
proceeded  on  a  wrong  principle,  but  had  drawn  a  wrong  in- 
jnference  from  it,  for  Lord  Forbes  did  not  infift  merely  on  the 
regifter,  but  that  the  leafe  was  made  contrar}'  to  the  power,  and 

therefore 
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therefore  the  Lord  Chancellor  of  Inland  was  miftaken  ^nd 
wrong  in  decreeing  the  leafe  to  be  good  in  every  refpcd  i  and 
the  Houfe  of  Lords  fet  the  decree  right  only  as  to  this  partica- 
lar  part,  that  after  the  death  of  Lord  Granard  the  eftate  would 
determine,  and  therefore  it  was  left  open  to  Lord  Forhn  to  dif« 
pute  whether  it  was  a  leafe  purfuant  to  the  power,  but  gave  no 
relief  as  to  the  regifter  adt. 

The  cafe  of  Blades  verfus  Blddis  came  before  Lord  Chaa« 
Cellor  King  the  fecond  of  Maj^  1727* 

JVilliam  Bladis  in  17x6,  devifed  certain  lands  to  his  wife  fix* 
her  life,  and  after  her  death  to  his  nine  children  ;  the  wife 
enters,  but  does  not  regifter  the  will  }  the  heir  at  la^  mort- 
gages the  cftate,  and  the  mortgagee  has  it  regiftered,  and  upoa 
a  bill  brought  againft  him  denies  notice  of  the  will,  but  it  wai 
proved  in  evidence  that  he  had  notice  :  and  the  court  faid,  that 
having  notice  of  the  firft  purchafe.  though  it  was  not  regif- 
tered,  bound  him,  and  that  his  getting  his  own  purchafe  firft 
regiftered  was  a  fraud  :  the  defign  of  thofe  a£is  being  only  to 
give  parties  notice,  who  might  otherwife  without  fuch  regillij 
be  in  danger  of  being  impo(ed  on  by  a  prior  purchafe  or  mort- 
gage, whiehthey  are  in  no  danger  of,  when  they  have  any  notice 
thereof  in  any  manner,  though  not  by  the  regiftry,  and  that 
they  would  never  fufFer  an  z6t  of  parHament  made  to  prevent 
fraud,  to  be  a  protedion  to  fraud  ;  and  therefore  decreed  for 
the  plaintiff,  looking  upon  the  tranfadion  between  the  heir  at 
law  and  the  mortgagee  to  be  collufive. 

Lora  Jtfiif  M  I  mention  this  not  only  as  a  material  authority,  but  as  deter^ 
incliMbietoad-  ^j^^j  by  Lord  Chancellor  King^  whom  we  all  know  was  al 

here  to  the  com-         ,.        •'  »'  Tit 

men  Uw  M  any  Willing  to  adhere  to  the  common  law  as  any  Judge  that  ever 

Uiyt  that  ew    £^t  there* 
ill  in  Chancery. 

The  other  cafe  of  Chivall  verfus  Nicholls  was  in  the  court  of 
Exchequer,  the  loth  of  Diombir  1725,  before  Lord  Chief 
Baron  Gilbert,  and  is  a  clear  authority  for  giving  relief  againft 
rhe  regiftry  a£t,  upon  an  equity  of  notice  ;  but  then  there  were 
charges  of  fraudulent  circumttances  befides,  and  therefore  is 
not  (o  flmilar  to  the  prefent, 

Ttiegroafid  of  Confider  therefore  what  is  the  ground  of  all  this,  and  par« 
the  determioa-  ticuUrly  of  thofe  cafes  which  went  on  the  foundation  of  notice 
cafei  !"\hat  ©"'x  »  f^^  Lord  Forbes  was  on  notice  only,  and  notice  too  to 
theuki'ogof  a  the  agent  ;  the  ground  of  it  plainly  is  this,  that  the  taking  of 
legal  eftate  after  ^  \tg^  cftate  after  notice  oi  a  prior  right,  makes  a  perfon  a 
^ght!makes"r  mala  fido  purchafer,  (and  not,  that  he  is  not  a  purchafer  for  a 
perfon  a  ffMAf//«  valuable  confideration  in  every  other  refpcd^) ;  this  is  a  fpecica 
purchafer,^ aadjs^f  fraud,  znA  Doluf  Malus  \\Mi ',  for  he  knew  the  firft  pur- 
and  agr^  wi'ih  chafcr  had  the  clear  right  of  the  eftate,  and  after  knowing 

the  definition  of 
jftiAtf  m0hs  in  the  civil  Uw.  that 
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that,  he  takes  away  the  right  of  another  perfon  by  getting  the 
legal  eftate. 

And  this  exadly  agrees  with  thq  definition  of  the  civil  law 
of  Dolus  MaluSj  Dig.  lib,  4.  tit.  3-  Lix.  2.  Dolum  malum  5#r- 
vius  ita  iifinitj  Macbinatiwim  quandum  altirius  dtcipitndi  caufa^ 
turn  aliud  Jimuhtur^  V  aliud  egitur  :  Labto  autem^  poffi  l^Jim 
fimulatiom  id  egiy  ut  quis  circumvimatur  :  fojfi  &  fim  doU  mala 
aliud  agij  aliud Jimulari ;  ficuti  faciunt^  qui  fir  ijufmodi  diffimu'- 
lati^mm  diftrviant^  isT  tttnttur  Vilfua  vil  aliiua.  Itaqut  ipfi  fie 
difiniwt^  dobtm  mabtm  efle  omnem  calliditatem,  fallaciaro,  ma- 
chinationem,  ad  circumveniendum,  fallendum,  docipiendum 
alterum  adhibitam.     Libeonis  definiti^  vera  tjl. 

Now  if  a  perfon  does  not  ftop  his  hand,  but  gets  the  legal  A  maxim  in  oar 
eftate  when  he  knew  the  right  in  equity  was  in  another,  ma^  ^d^t\iM 
ehinatur  ad  circumwniindum  \  and  ft   is   a  maxim  too  in   our  pmrociitari  de» 
law,  th^t/raus  &  d$lus  mmini  pair$cinari  dsbent.     Co.  3  Rip.  ^^* 
^%.b. 

Fraud  ot  mala  fidis  therefore,  is  the  true  ground  on  which  ir the  ground  it 
the  court  is  governed  in  the  cafes  of  notice,  and  it  is  a  ^<^^^'^'^^^^li^*^ 
quence  of  the  decifion  of  the  former  queftion,   that  notice  to  hit  alione'^wbe' 
the  agent  is  fufficient ;  for  ^if  the  ground  is  the  fraud  or  mala  ther  by  the  party 
fidti  of  the  party,  then  it  is  all  one  whether  by  the  party  him-  l^^t,*  ftiu  it^*I 
felf,  or  his  agent,  ftill  it  \%machinatio  ad  circumviniifidum,  and  macbmatio  ad 
the  putting  a  copy  of  the  firft  articles  and  fettlement  into  Air-*"^*"*«^««^*H 
ton^s  hands,  to  take  the  opinion  of  counfel  in  what  manner 
they  could  be  fet  afide,  is  a  contrivance  to  circumvent. 

It  has  been  faid,  if  this  woman  lus-been  impofed  on  by  her 
bufband,  (be  inftead  of  cheating  has  been  cheated. 

r 

But  then  who  ought  to  fuffer,  the  perfon  intrufting  an  agent.  He  certainly 
or  a  ftrangcr  who  didfnot  employ  him  ?  He  certainly  who  trufts  ^^^  ^^u^*  o^o^ 
moft  ought  to  fuffer  moft.  ^"^^J;  ^^  ^"^*' 

Mrs.  //tf//the  third  mortgagee  in  the  cafe  in  iVern.  men-  ifthe  principars 
tioned  before,  was  impofed  on,  and  fo  was  Moon  in  the  other  ^^^%  impofed  on 
cafe  reported  there,  clearly  impofed  on ;  and  yet  if  this  was  Jj^^lJ^ii^aVar* 
to  be  any  excufe,  it  would  make  all  the  cafes  of  notice  very  excufe,  it  wonid 
precarious :  for  it  feldom  happens  but  the  agent  has  impofed  "*^«  *J^  ?^« 
on  his  principal,  and  notwithftanding  that,  the  perfon  trufting  "^' p^^^ou*, 
ought  to  fuffer  for  his  ill-placed  confidence.  for  it  feldom' 

haupens  but  the 

Therefore  in  both  rcfpcas  as  agent  and  truftec,  notice  to  c^al^hi.' pt»^- 
Jofeph  Norton  is  notice  to  the  defendant  Mary  likewife  ;   and  cipal. 
alfo  as  to  the  regiftry  ad,  here  is  a  fufficient  equity  in  the 
plaintiff  to  poftpone  the  fecond  articles  and  fettlement  not** 
withftanding  thefe  only  have  beenregifiered  j  and  his  Lordfhip 
decQsed  accordingly. 

Troughton 
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Cafe  22$.  Troughton  yctCus  Trcu^htoHy  Fibruarj  23,  1747. 

Where  there  is  a  TtE  N  R  T  Trougbton  t\iz  elder,  thc  plaintifPs  late  father^ 
geserai  power  -/x  agreed  on  the  marriage  of  the  plaintifF  with  his  late  wife^ 
?iT«foi"'7or  «n  confideretion  of  the  fortune  the  plaintifF  would  be  intitkd 
fMb  ufes^^r.  to,  to  fettle  certain  freehold  and  copyhold  lands  on  the  plaintifF 
ashe/hJUpj  and  his  Wife  and  their  heirs;  and  on  the  third  of 'July  174O9 
r*bii*Sate"  furrendcred  a  copyhold  eftate  at  Birkhamfttad'xn  HirtfvrdfiAnX^ 
cftate,  and  givet  himfelf  for  life,  remainder  to  the  plaintifFs  for  their  lives 
iMin  fuch  a  domi-  ^^^  ^^  |^f^  ^f  ^^  furvlvor,  remainder  to  the  plaintiff  his  (oa 

Bionoveritas      •      r^^  ^ 

will  fubjea  it  to  'n  rce, 

liitdebti.    Ves* 

9^P^'  51*  Htwrj  Trougkon  the  elder  by  leafe  and  releafe  dated  the  3d 

and  4th  of  jufy  1740,  conveyed  to  two  truftees  and  their  betrS| 
in  confideration  of  the  marriage  then  intended  between  the 
plaintiffs,  freehold  lands  at  Bayford  in  Hertforijhirt^  to  the  ufe 
of  himfelf  for  life,  remainder  to  the  plaintiffs  and  the  furvivor 
for  life,  remainder  to  their  iffue,  remainder  to  the  plaintiff^  his 
fon  in  fee  :  Henry  Trougbton  the  elder  covenanted  for  himiclf, 
his  heirs  and  executors,  with  the  truftees,  that  all  the  premifies 
were  free  from  incumbrances,  except  the  title  of  dower  which 
his  wife  Margaret  Trougbton  had  in  the  freehold  lands. 

The  plaintiff*  and  his  late  wife,  by  their  bond  of  the  4th  of 
July  1740,  became  bound  to  Henry  Trougbton  the  elder  in  .he 
penalty  of  600  /.  to  furrender  within  flx  months  after  the  death 
of  Henry  Trougbton  the  elder,  a  part  of  the  copyhold  premiffesi 
to  the  ufe  of  fuch  perfons  and  for  fuch  effates  as  he  (hould  by 
deed  or  will  appoint,  or  to  pay  the  fum  of  three  hundred  pounds 
to  fuch  perfons  as  he  {bould  by  deed  or  will  appoint ;  and  in 
default  of  fuch  appointment,  to  furrender  fuch  part  of  the  copy- 
hold premiffes  to  his  daughter  Ann  Helena  Trougbton  in  fee,  or 
to  pay  her  three  hundred  pounds,  at  the  ele<^tion  of  the  plain- 
tiffs,  or  the  furvivor. 

The  plaintiffs  foon  after  married,  Henry  Trougbton  the  elder 
died  the  24th  o^  November  1744.,  having  made  his  will,  and 
thereby  gave  the  part  he  bad  referved  thc  copyhold  premiffes 
to  his  wife  Margaret  for  life,  remainder  to  Ann  Helena  his 
daughter  in  fee  \  or  in  cafe  the  plaintiffs  would  pay  thc  three 
hundred  pounds,  he  gave  this  in  like  manner,  and  made  il/tfr« 
garet  his  executrix  and  rcfiduary  legatee,  who  proved  the 
will,  and  pollcffed  herfcif  of  the  perfonal  cflatc,  and  got  into 
her  cuffody  the  writings  relating  to  the  freehold  and  copyhold 
cftates,  and  likewife  the  copyhold  itfclf,  though  the  plaintiffs 
gave  notice  they  would  eled  to  pay  the  three  hundred  pounds. 

The 
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The  plaintiffs  difcovered,  juft  before  the  filing  of  their  bitl^ 
that  Henry  Troughton  the  elder  had,  previous  to  the  marriage  of 
the  plaintiffs  on  the  30th  oi  June  1740,  furrendered  the  copy- 
hold premifes,  to  one  Sarah  Runnington  for  fecuring  two  hun- 
dred pounds  and  intereft,  which  is  ttill  unpaid  ;  and  in  Septem^ 
ber  1740,  the  plaintiff*  became  bound  with  his  father  as  a  furc- 
ty  to  Sarah  Runnington  for  another  fum  of  fifty  pounds. 

The  plaintiff  has  brought  his  bill  againft  Margaret  his  mo- 
ther-in-law, Ann  Helena  his  half  fifter,  and  Sarah  Runnington^ 
to  the  end  that  what  is  due  on  the  mortgage  of  the  copyhold  ef- 
tate  may  be  paid  out  of  the  aflfets  of  Henry  Troughton  the  elder, 
and  that  the  principal  and  interefl  due  on  the  bond  to  Sarah 
Runnington  may  be  alfo  paid  thereout,  and  that  the  defend^inc 
Margaret  may  be  injoined  from  putting  the  bond  in  fuit  given 
by  the  plaintiffs  for  payment  of  the  three  hundred  pounds  and 
interefl.  . 

The  defendant  Jnn  Helena  Troughton  fets  forth  by  her  an- 
fwer,  that  Henry  Troughton  the  elder,  fubfequent  to  his  will,  by 
deed  poll  of  the  28th  of  July  1741,  reciting  his  power,  and  in 
confideration  of  his  love  for  his  daughter,  and  for  making  a 
proviflon  for  her  after  his  deceafe,  appointed  that  the  plaintiffs, 
or  furvivor  of  them,  (hould  within  fix  months  after  his  deceafe 
furrenderthe  copyhold  premiffes  totheufeof  ^n^i  and  her  heirs, 
or  elfe  pay  three  hundred  pounds  to  the  defendant  Jnuy  her  exe- 
cutors or  adminiflrators,  the  faid  premiffes  to  be  furrendered,  or 
three  hundred  pounds  to  be  pud  at  the  option  of  the  plaintiffs ; 
and  by  deed  of  equal  date,  for  the  better  inforcing  the  deed  of 
appointment,  affigned  the  bond  given  by  the  plaintiffs  to  a 
truflee,  his  executors,  Uc.  in  txuA  for  the  ufe  of  the  defendant 
j/nn  Hele:*a  Troughton, 

And  infiffs,  that  the  deeds  of  appointment  and  afSgnment 
in  trufl  for  her,  are  a  revocation  of  fo  much  of  her  father's  wiil 
as  purports  to  be  a  devife  of  the  copyhold  meffuage,  or  of  the 
three  hundred  pounds,  to  be  paid  in  lieu  thereof,  and  that  (l.e 
is  now  abfolutely  intitled  to  the  benefit  of  the  alternative,  'in 
the  condition  of  the  bond  mentioned,  at  the  election  of  the 
plaintiffs,  free  from  all  incumbrances,  and  to  the  profit  or  in- 
terefl  due  for  the- fame  from  the  teflatox's  death. 

The  defendant  Margaret  infifts,  that  (he  is  not  obliged  to 
pay  the  three  hundred  pounds,  or  any  part  of  it,  towards  fatis- 
fy ing  Sarah  Runnington*%  mortgage,  or  bond  debt,  'but  is  will- 
ing to  apply  the  perfonal  affets  of  the  teffator  Henry  Trough- 
iony  as  far  as  they  will  go,  towards  the  payment  of  the  mort- 
gage and  bond. 

Mr.  Brown  for  the  plaintiff  argued,   that  the  three  hun- 
dred pounds  was  to  be  confldered  as  alfcts  of  the  father,  as  it 
Vol.  III.  U  u  was 
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wasabfolutely  in  his  power,  and  that  the  court  ought  to  in« 
tcrccpt  this  money  for  the  plaintifPs  benefit,  notwithftanding 
the  appointment ;  and  for  this  purpofe  cited  the  cafe  of  Baia* 
/fl//i  verfus  ^flrrf  i//ri7  24,    1 74 1. 

There  Georgt  IVard  haying  a  power  to  charge  his  wife's  ef- 
late  with   two  thoufand  pounds  by  will,  gives  500/.  apiece  to 

his  two  fiflers,  and  died  in  debt  to  the  plaintiff. 

The  queftion  was,  whether  that  appointment  (hould  defeat 
the  creditors  from  having  fatisfadion  out  of  the  two  thoufiuid 
pounds,  as  part  of  the  teftator's  perfonal  eftate. 

Your  Lordfbip  was  of  opinion,  this  ought  to  be  confiderctf 
^  the  perfonal  eftate  of  Gi9rgt  JVard^  and  that  where  there  ii 
a  general  power  given  or  referved  to  a  perfon  for  fuch  ufcS| 
intents  and  purpofes,  as  he  (hall  appoint;  this  makes  it  hisab* 
folute  eftate,  and  gives  him  fuch  a  dominion  over  it  as  will 
fubjed  it  to  his  debts  ^  and  decreed  the  creditors  ikould  hare 
the  benefit  of  it. 

He  likewife  cited  'jardan  verfus  Savage^  t^ie  17th  of  Nitfm* 
hir  1732. 

Mr.  Capper  of  the  fame  fide  mentioned  the  cafe  of  Hpitsn  ver- 
fus Toy^  the  30tb  of  Novimbir  ^739»  before  Mr.  Virnty  at  tbe 

Rolls. 

There  Do£lor  Broughtm  ^^xgti^  his  eftate  with  300  A  to  (he 
wife  of  A,  for  life,  to  the  hun)and  for  life,  and  to  the  ifiuecf 
the  marriage,  and  in  cafe  of  failure  of  iflue,  then  to  fuch  per* 
fun  or  pcrfons  as  flie  (hould  dircdt  by  any  appointment  of  hcrS| 
and  for  want  of  fuch  appointment  to  her  heirs. 

The  wife  executed  a  power  to  the  huft)and  to  difpofe  of 
this  fum  which  (he  directed  to  be  paid  to  her  hufband,  to  be 
ernploycd  by  him  to  fuch  charitable  ufes,  9r  to  fuch  otbir  pu* 
tr,j€i  as  he  Jhould  think  fit . 

1  he  hulbanddifpofcd  of  it  by  will  among*hisown  relations. 

The  qucftion  was,  whether  the  three  hundred  pounds  was 
to  be  confidcred  as  part  of  the  eftate  of  the  huft)and,  and  liable 
to  fatisfy  his  creditors. 

The  Maftcr  of 'the  Rolls,  (Mr.  Virmy)  faid,  «  The  only 
^<  doubt  was,  upon  the  words  qharitabU  ufa^  which  (hews  the 
'*  wife  had  fome  wi(h  it  might  be  fo  employed ;  but  the  latr 
*?  tcr  words  abfolutely  leave  it  to  the  huft^and's  difcretion  whe- 
'(  thcr  he  will  difpofe  of  it  in  charity,  fo  tfiat  there  cannot  be 
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**  a  ftrongcr  inftance  to  prove  owncr(hip;  and  the  creditors  do 

**  not  refort  to  the  will,   but  ibcw  by  the  appointment,  that 

**  their  right  commences   from  the  wife's  execution  of  the 

**  power;  and  there  never  was  aconftru6^ion  in  favour  of  le- 

(C 
4t 


gatees  to  the  prejudice  of  creditors,  unlefs  the  creditors  found 
their  right  under  the  will  itfelf. 


His  Honour  decided  it  to  be  affcts  of  the  teftator,  and  faid, 
that  it  ought  to  be  applied  to  the  payment  of  his  debts,  unlefs 
there  is  a  fufficieot  fund  out  of  the  reft  of  the  perfonal  eftate 
to  difcharge  them  ;  if  fo,  the  legatees  right  under  the  will  is 
preferved  to  them. 

Mr.  Attorney  General  for  Ann  HeUna  Trougbton,  the  daugh- 
ter, ftated  it,  thatfhe  had  no  other  provifion  but  this  appoint- 
ment, that  the  fum  of  three  hundred  pounds  upon  the  face  of 
the  articles  ought  to  be  coniidered  as  a  provifion  for  a  young- 
er child,  and  fo  intended  by  all   the  contradling  parties. 

That  the  father's  appointment  does  not  alter  the  cafe,  for 
if  he  had  made  none,  in  default  of  that  it  would  have  gone 
to  the  daughter,  and  therefore  cannot  properly  be  faid  to  be 
.his  afTets. 

Lord  Chan^cellor, 

The  plaintiff  has  a  plain  equity  to  come  into  this  court  to 
have  the  mortgage  and  bond  to  Sarah  Runnington  dif^ncumber- 
ed  out  of  the  father's  afllets  both  real  and  perfonal,  and  likewife 
out  of  the  three  hundred  pounds,  fo  far  as  it  can  be  coniider- 
ed part  of  the  marriage  agreement. 

With  regard  to  the  fifty  pounds  bond,  it  appears  the  fon 
was  only  a  furety  for  his  father,  for  he  had  the  whole  money^ 
and  therefore  the  fon  intitled  to  be  reimburfed  out  of  his  fa- 
ther's aflets. 

The  queftion  is  firji^  Whether  the  mortgagee  is  intitled  to 
tack  the  fifty  pounds  bond  to  the  mortgage. 

If  a  mortgagor  after  making  a  mortgage  borrows  money  of 
a  mortgagee  upon  bond,  and  the  mortgaged  premifles  defcend 
upon  an  heir  at  law,  or  come  to  a  volunteer,  the  court  will 
not  fufFer  them  to  redeem  the  mortgage  without  paying  the 
bond,  bicaufe  it  would  occafion  a  circuity^  by  putting  the  ob- 
ligee to  fue  for  it  out  of  the  fame  eftate,  which  arc  aflets  in 
the  hands  of  the  heir  or  volunteer. 

But  where  a  perfon  claims  the  equity  of  redemption   as  a  purcbafer  for  a 
purchafer  for  a  valuable  confideration,   without  notice  of  the  ^''"'*  •  ***"fi' 

*  deratioflf  withoaC 

notice  of  a  mortgaie,  the  mortga|ee  lamiot  tack  bi»  booi  to  it,  and  cm  oi^Jj  hire  it  uul  c.  uu.  feacji' 
iflets  of  the  mortgagor. 

U  u  2  mortgage. 
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mortgage,  the  mortgagee  cannot  tack  his  bond,  becaufe  in  fuch 
a  cafe  the  eftate  would  not  be  liable  to  the  bond  debt,  and  there- 
fore is  intitkd  to  have  it  only  out  of  the  general  aflets  of  the 

father. 

• 

The  next  queftion  is,  how  far  the  three  hundred  pounds 
that  is  charged  by  a  disjunctive  charge  on  the  copyhold  eftaie 
is  liable  to  indemnify  tne  plaintiff  again{l  this  mortgage. 

I  am  of  opinion  the  plaintiff  is  intitled  f  if  the  real  and  per- 
fonal  aflets  of  the  father  are  not  fufficient)  to  be  reimfourfisd 
the  refidue  out  of  the  three  hundred  pounds. 

In  conHderation  of  the  agreement  the  father  had  entered  into 
upon  the  marriage  of  his  fon,  the  fon  binds  himfelf  to  recoo- 
vey  the  copyhold  cftatc  to  the  ufe  of  fuch  perfons,  and  for  fuch 
eftates,  as  the  father  (liould  by  deed  or  will  appoint,  or  to  ptj 
three  hundred  pounds ;  and  in  default  of  fuch  appointtmnt  tofv* 
render  fuch  part  of  the  copyhold  premiffes  to  Ann  Helena  'ProughCoa 
in  fee ^  or  to  pay  her  three  hundred  pounds. 

This  was  part  of  the  confideration,  which  was  to  moie 
from  the  fon,  in  return  for  the  conveyance  from  the  father  of 
the  freehold  eftate^  iffc.  and  his  covenant  that  all  the  piemiflcs 
comprifed  in  the  articles  were  free  from  incumbrances. 

Then  it  will  come  to  this  queftion,   whether  the  father,  or 
any  perfon  claiming  from  him,  iball  take  back  this  part  of  the . 
eliate,  without  the  fon's  having  the  benefit  of  the  agreemeat 
between  him  and  his  father. 

It  would  be  contrary  to  all  rules,  for  each  perfon  where 
there  is  an  agreement  muft  perform  his  part  thereof. 

It  has  been  faid,  this  was  to  provide  for  another  child  a 
daughter,  and  therefore  infilled  fhe  is  to  be  confidered  equally 
as  a  purchafcr  with  her  brother,  and  has,  by  the  counfel  for 
her,  been  put  on  the  fame  footing  as  a  child  intitled  to  f  por- 
tion under  a  marriage  fcttlement. 

And  to  be  fure,  a  father  and  eldeft  fon  are  not  intitled  to 
af^ed  younger  childrens  portions  by  any  incumbrance  they  may 
have  brought  on  the  eflate  afterwards. 

But  here  the  father  might  have  direfted  the  three  hundred 
pourjds  to  be  reccnvcyed  to  his  wife,  or  a  ftranger ;  and  his 
making  ic  a  prov:fion  for  his  daughter^  is  a  fecondary  confidc- 
ration  only. 

CouU 
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Could  the  wife,  or  a  ftranger,  if  appointed  to  them,  haVe 
taken  this  three  hundred  pounds  without  applying  fo  much  as 
would  difcharge  the  the  mortgage  ?  mod  certainly  not ! 

And  though  it  is  true,  that  in^lefault  of  appointment  it  was 
to  go  to  the  daughter,  yet  the  father  might  have  difappointed 
her  totally,  as  the  whole  was  intirely  at  his  pleafure. 

If  indeed  the  only  condition  of  the  bond  had  been,  that  the 
brother  (hould  convey  part  of  the  copyhold  eflate  to  the  defen- 
dant Ann  Helena  Trougbton  his  half  (ifter,  or  pay  her  three  hun- 
dred pounds,  fomething  plaufible  might  have  been  urged  for 
Jier. 

There  were  but  three  days  difference  in  point  of  time  be- 
tween the  mortgage  and  the  fettlement,  when  the  father  con- 
trads  with  the  fon  to  referve  to  himfelf  a  power  of  difpofing  of 
three  hundred  pounds,  and  conceals  from  his  fon  the  mortgage, 
and  fuffers  the  incumbrance  to  continue,  and  does  not  redeem 
it. 

But  as  this  was  intended  to  be  a  providon  for  his  daughter, 
the  reft  of  the  father's  afTet^  ought  to  be  iirft  applied  in  difcharge 
of  the  mortgagee's  principal  and  intereft. 

Lord  Hardwicke  therefore  referred  it  to  a  Matter  to  take*  an 
account  of  what  is  due  to  Sarah  Runnington  for  her  mortgage, 
apd  on  the  plaintifPs  payment  of  the  principal,  intereft  and 
cofts,  Sarah  is  to  convey  and  aiBgn  the  mortgaged  premifies  to 
the  plaintiff*. 

In  cafe  the  plaintifF  (hould  redeem  the  mortgage,  then  the 
mafter  is  to  carry  on  the  account  of  fubfequent  intereft  for  what 
ihall  be  fo  paid  to  the  mortgagee. 

The  mafter  is  alfo  direfted  to  take  an  account  of  what  is  due 
to  Sarah  Runnington  for  principal  and  intereft  on  her  bond,  and 
to  tax  her  cofts  fo  far  as  relates  to  the  bond. 

And  on  the  plaintiflPs  paying  principal,  irAereft  and  cofts  on 
the  bond,  the  defendant  Sarah  Runnington  is  to  deliver  it  up  to 
the  plaintifF. 

And  in  cafe  the  plaintifF  (hall  pay  the  principal,  intereft  and 
cofts  on  the  mortgage,  he  declared  the  plkintiff  ought  to  be  con- 
fidered  as  a  fpccialty  creditor  on  the  eftate  of  his  father,  for  (o 
much  as  he  ihall  have  paid  for  principal,  intereft  and  cofts  on 
the  mortgage. 

The  Mafter  is  l^kewife  to  take  an  account  of  the  pcrfonal 
eftateof  the  teftator,  Henry  Traitghton^  received  by  Margaret  his 
executrix,  and  fuch  pcrfonal  eftate  is  to  be  applied  in  paying 

U  u  3  and 


662  CASES  Argued  and  Determined 

and  reimburfing  to  the  plaintiiF  what  (hall  be  fo  paid  by  him  to 
Sarah  Runntngton  for  principal,  intereft  and  cojRs  on  the  bond, 
and  in  payiug  an !  rcimburiing  to  the  plaintifF  what  he  ikall 
have  paid  tb  Sarah  kunnin^ton  for  principal  and  intcreft  on  (be 
mortgage,  inacourfeof  adininiftration. 

And  in  cife  the  perfonal  eftate  of  the  father  (hall  not  be  fufi* 
cientto  fat^isfy  and  reimburfe  the  plaintifF  what  (hall  be  fo  fouoj 
due  to  him,  for  what  be  (ball  have  paid  to  Sarah  Rmmningim 
for  principal,  intereft  and  cofls  on  the  mortgage,  together  with 
fubfequent  intereft  and  cofts  of  the  reconveyance,  then  ke  de> 
clared  the  plaintifF  is  intitled  to  have  the  deficiency  made  good 
by  retaining  fo  much  out  of  the  fum  of  three  hundred  pouiidi» 
and  intereft  after  mentioned. 

And  then  his  Lord(bid  dire£)ed  the  bond  for  three  bim- 
dred  pounds  to  carry  intereft  at  the  rate  of  four  and  a  half  Mr 
tent,  Uom  i\x  months  after  the  teftator's  death,  and  thatbii 
Ibould  be  applied  to  fatisfy  the  plaintiiF  fo  much  as  Ihallnotk 

fatisAed  out  of  the  father's  perfonal  eftate. 

And  on  the  plaintifPs  paying  the  refidue  to  the  defendant iAi 
Helena  Broughton^  (he  was  direded  by  Lord  Chancellor  to  ddivtr 
the  bond  and  appointment  to  be  cancelled. 


Cafe  256.      March  21,     1 747.       The  Attorney   General  at 

the  relation  of  Robert  Mapletoft^    hatchelor  of^ 
arts^  horn  at  Byefield  in  the  county  of  North*  ^  Plaintiff, 
cmpton^  and  fcholar  of  Clare- Hall  in  Cam- 
bridge, '  >  — — 

The  Mafler^   Pillows  and  Scholars  of  Clare- HalL  \    rx  r    j    ^ 
and  miliam  Talbot  _i—  }   Defendants, 

There  are  no     r  |  AHE  cafe  as  ftated  by  the  plaintifF's  bill  was,  ^ohnF^ti* 

«'ui^d"srif*     A"     ^^^  ^^  ^'^'"'^  *"    ^^®  county  of  Northampton^  Efqtfire, 

rionatTontoa     by  his  will  in  1615,  directed  two  t'houfand  pounds   to  be  laid 

college  to  create  out  by  hisexccutors,  in  purchaiing  one  hundred  pounds  a  yctr 

?ufficbnt'if*thc  '^"ds  of  inheritance,  the  rents  of  it  to  be  employed  and  dif- 

intention  of  the  tributed  towards   the  maintenance  often  poor  fcholars  in  the 

founder  appcjrf  yniverfity  of  Cambridge^  at  or   in  the  houfc  or  college  called ' 

r.fitw,°  nd  tefh.  ^*^'"'-*^^A    "^  th  •  univerfity  for  ever  ;  vl%.  To  two  poor  M* 

ii'cal  words  a  e    lows,  there  to  be  placed  hj  my  foundation,  the  fum   of  twenty- 

m  t  necenarjr.     ^^^  pounds  apiece,und  to  eight  fcholars  the  fum  of  <  /.  a  year, 

my  Ktrilmetij  if  luiy  le^  to  Le  toe  prjl  prefened^   and  next  t9  them^ 

thcjc  ttjctt  are  born  within  the  county  of  Northampton,  and  next 
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io  thiitty  thoft  that  art  horn  vuithin  thi  tounty  of  Lincoln,  that 
Aail  be  fit  for  the  fames  the  further  perfeding  thereof  I  leave 
to  my  executors. 

The  executors  in  purfuance  of  the  will  laid  out  two  thoufand 
pounds  in  the  purchafing  lands  of  inheritance  of  the  yearljr  va- 
lue of  one  hundred  pounds  and  upwards,  and  the  then  mafter 
and  fellows  having  accepted  the  faid  donation  upon  the  terms 
and  conditions  on  which  the  fame  was  given  by  the  tcftator, 
the  executors  thereupon  executed  a  deed  in  1622,  to  which 
they  were  parties  of  the  one  part^  and  themafter  and  fellows  of 
Clare-Hall  oi  the  other ;  and  this  deed  hath  been  ever  fine?  • 
the  execution  thereof  in  the  cuftody  of  the  mailer  and  fel- 
Jows,  and  the  purchafed  lands  were  thereby  limited  and  fettled 
for,  the  perpetual  eftablifliment  and  endowment  of  two  fellow- 
ships, and  eight  fcholarihips^  upon  the  foundation  oljobn  Free* 
man  the  teftator. 

From  the  year  1622  to  1726,  the  matters  and  fellows  of 
Clare- Hall  purfucd  tht  intent  and  meaning  of  the  foundation, 
without  deviating  in  one  fmgle  inAance  ;  for  during  the  firft 
hundred  years,  every  perfon  eleded  into  the  faid  fellowfliips 
or  fcholarfhips  was  either  of  the  teftator's  blood  or  kindred,  or 
born  in  the  counties  of  Northampton  or  Lintoln. 

The  firft  fellow  chofen  in  the  college  contrary  to  the  will 
was  in  17^,  and  there  has  been  the  fame  innovation  from 
that  time  for  the  laft  twenty  years  in  every  fubfequent  ele£lion. 

• 

Thomas  Ntal^  a  fellow  upon  Mr.  Fr^^m^n's  foundation,  in 
1743  religned  his  fellowfhip^  whereupon  the  relator,  then  a 
batchelor  of  arts^  and  born  at  Bye  field  in  Northampton/hire^  of- 
fered himfelf  a  candidate,  and  though  there  was  no  other  can-  ^ 
didate  of  John  Freeman^  the  founder's  kindred,  or  of  any  per- 
fon born  in  Norihamptonjhire^  or  Lincolnjhire^  in  which  cafe 
the  relator,  by  virtue  of  the  propriety  of  the  foundation,  was 
intitled  to  be  eleded  into  the  faid  fellowfhip  without  the  ad- 
million  of  any  competitors,  not  qualified  as  aforefaid,  yet  the 
mafter  and  fellows  put  the  defendant  jyUUam  Talboty  a  perfon 
not  related  to  the  founder,  and  born  in  the  cuunty  of  Bedford^ 
into  nomination  and  competition  for  the  fellowfliip,  and  he  v'as 
upon  the  19th  oi  April  1744,  elected  into  the  faid  fellowfliip 
by  the  mailer  and  fellows. 

The  plaintiff  infifts  that  the  elcSion  of  the  defendant  TVll* 
Ham  Talbot  into  the  vacant  fellowfliip  of  the  teftaior  Freeman's 
foundation,  being  made  in  direct  contradidion  to  the  exprefs 
terms  of  the  donation,  is  as  fuch  ipfo  fa£lo  a  null  and  void 
cl^ftion,  and  the  relator  having  heea  the  only  competitor  for 
the  fame.  Who  was  duly  qualified  according  to  the  intent  of  the 
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founder,  and  no  objedion  of  unfitnefs  imputed  to  him,  thera- 
cant  fellowfhip  ought  to  have  been  conferred  upon  the  relator, 
not  barely  in  preference  to,  but  in  exclufion  to  the  defendant 
Talbot^  who  never  was  qualified  to   be  a  competitor  for  the 

fame. 

And  therefore  has  brought  his  bill,  that  the  propriety  of  the 
faid  foundation  of  two  fellow(hips,  and  eight  fcholarlbipSi 
purfuant  to  the  will  of  John  Framan^  may  be  aflerted  and  efta* 
bliflied  by  the  (decree  of  this  court,  and  that  the  fellowfliipi 
and  fcholarfliips  may,  according  to  the  true  intent  and  mean- 
ing of  the  founder,  be  declared  to  have  been  abfolutely  appro- 
*  priated  to,  and  belong  in  the  firft  place  to  the  tcftator's  kiof- 

men  (if  any  there  be),  and  next  to  them,  to  thofe  that  are  bora 
within  the  county  of  Northampton ;  and  next  to  them,  thofe  that 
are  born  within  the  county  of  Zfirr^/it,  and  (hall  be  fit  for  the  fame; 
and  that  the  eledion  of  the  defendant  IVilliam  TaH0i  into  the 
fellowQiip  vacant  by  the  reiignaiion  of  Thomas  Nial  may  be 
fuperfeded,  and  fet  afide,  and  the  relator  forthwith  admitted 
to  and  inflated  in  the  fame;  and  that  the  defendant  fyiUiam 
Ta/bst  may  €cmi  to  an  account  witb^  and  makifnll  and  odtftAU 
fatisfaGion  to  the  nlator  for  the  profits^  omolumints  and  adtmntap 
which  might  have  been  made  by  him^  by  virtue  of  the  faid  felUufinp% 
during  bis  pojfejjion  and  enjoyment  of  the  fame. 

The  defendant  ffllHam  Talboty  as  to  fo  much  of  the  inform* 
ation  as  leeks  any  relief  in  all  the  feveral  matters  ftierein  men* 
tioned,  pleads,  that  Edward  the  Third,  in  the  20th  year  of 
his  reign,  by  letters  patent  under  the  great  fcal,  granted  licence 
to  Elizabeth  de  Burgo,  then  LzdydeC/arty  to  found  and  endow 
the  college  or  hall  called  Clare^Hall^  in  the  univerfitv  of  Gna- 
bridge^  for  the  perpetual  maintenance  and  fubfiftence  of  a  mafler, 
divers  fellows,  and  Icholars  in  the  faid  college  or  hall,  who 
fiiuuld  apply  themfelves  to  the  fludy  of  learning. 

That  Elizabeth  de  Burgo  Lady  Clare  did,  in  purfuance  of  the 
licence,  found  dare- Hail siCcoTil'ing]y  ;  and  they  were  by  Ed" 
ward  the  Third's  letters  patents  incorporated  by  the  name  of 
the  Majier^  Fellows  and  Scholars  of  Clare-Hall. 

That  the  foundrefs  ofCAir/-//j//,  for  the  better  regulating  the 
mafier,  fellows  and  fcholars,  did  make  divers  flatutes  and  ordi- 


**  &c.  vd  in  ipfius  cura  &  regimine  ncgligentcr  &  dolofe  fit  ver- 
••'  latus,  &c.  afuo  magifterio  fit  merito  ainovendus,  et  cancel- 
*'  larium  (cujus  jurifdidlioni  vifitationi  corredioni  &  punitioni 
in  omnibus  prsedidum  magillruni  qui  pro  tempore  fuit 
lubjactri)  volumus  aut  pradidi  cancellarii  locum  tenen- 
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'  tern,  provifo  tamen  femper  quod  duo  do£lores  vel  magiftros 
'  a  diStsL  univerlitate  ad  hoc  eligi  volumus  ec  etiam  affignari 
^  d'lSto  cancellario  vel  ejus  locum  tenenti  affideant  in  omnL 
procefTu  contra  magiftrum  didae  domus,  ad  ipfius  amotionem 
^  ex  dii^is  caufis,  vel  earum  aliqua  faciendam  habica  prius 
fuper  caufa  aut  caufis  amotion  is  hujufmodi  coram  eodem 
cancellario  aut  ipfius  locum  tenente  et  didis  dodoribus  aut 
dodore  et  magiftro  vel  magiftris  cognitioni  fententialiter  ei 
'  definitivt  et  fummarit  et  de  piano  fine  figura  judUii  it  etiamjint 
'  fcriptis  cum  et  de  conJUio  et  ajfenju  diGorum  magijirorum  it  doC" 
^  torum -a  fuo  magijlerio  volumus  amoveri  nullo  eidem  magiftro 
'  fic  amoto  appellationis  vel  alio  juris  communis  vel  fpecialis 
^  remedio  contra  hujufmodi  amotionis  fententiam  quo  modo 
'  libet  valituro  Quod  fi  magifter  a  fuo  magifterio  fic  amotus 
^  ab  hujufmodi  amotionis  fuae  fententia  ad  quemcunq;  judi*^ 
'  cem  qualitercunq;  appellare  vel  aliud  quodcunq;  remedium 
^  juris  communis  vel  fpecialis  exercere  vel  facere  exerceri  aut 
'  quicquam  aliud  facere  prefumpferit,  &c.  volumus  &  ftatui- 
^  mus  ut  rata  et  irrevocabili  manente  fententia  fuperadi£ta  a 
^  ftatu  quern  prius  babuit  in  domo  przdida  et  omnicommodo 
'  quod  in  ea  et  ex  ea  fuerat  percepturus  pinitusjit  privatus.'* 

That  amongft  the  faid  ftatutes  there  is  another  intitled  Di 
potijiati  magijlri  infocios^  Vc.  which  fays,  '•  Item  focios,  dif- 
cipulos,  et  miniftros,  didae  domus  ipiius  magiftro  imme- 
diate volumus  efle  fubjedos,  adeo  quod  ipfe  poffit  &  debeat 
pro  fuis  e^ceffibus  corripere  &  corrigere,  ac  etiam  fi  fuorum 
exceffuum  qualitas  hoc>  exegerit,  a  dida  domo  et  ipfius  fo- 
cietate  ac  commodo  quocunq;  exinde  competente  eifdem 
•*  fummarii  et  di  piano  ahfq\  Jinpitu  it  figura  judicii  fine  fcriptis 
**  amovere  penitus  et  privan. 

Si  autum  magifler  modum  in  praemifEs  excedat  aut  alicui 
de  A\&\s  fociis  in  praemiflis  vel  aliquo  eorundem  gravamen 
inferat  aliquale,  licere  volumus  hujufmodi  gravato  ad  audi* 
entiam  did!  cancellarii,  five  procancellarii  folummodo  ap- 
«  pellare,  JsT^." 

That  amongft  the  faid  flatutes,  there  is  another  intitled,  Di 
liSlione  Jlatutorum^  which  fays,  "  Item  volumus  quod  didus 
•'  cancellarius  magiflrum  et  omnes  focios  et  fingulos  domus 
*'  pradiftae  annis  fmgulis  fi  opus  fuerit  poterit  vifitare,  et  fi 
**  quis  inter  eos  repererit  corrigendum  illud  cum  afTenfu  duo- 
**  rum  do6lorum  vel  magiflrorum  prout  in  confimilibus  fupe- 

rius  e(l  expreffum  debitc  juxta  juris  et  noflrorum  flatuto- 

rum,  &c.  exi^entiam  corrigat  et  puniat." 

That  amongfl  the  flatutes  which  are  intitled,  Regula  di  Clan^ 
there  is  one  intitled,  Di  mdodivina  officio celebrandi^  which  fays, 
•*  Si  quid  poft  mortem  noflram  de  didtis  noftris  flatutis,  &c. 
"  dubium  et  emcrferit  vel  obfcurum  quod  per  magiftrum  et 

focios  didae  domus  vel  majorem  et  faniorem  partem  eorum 
*^  ncqucat  concorditcr  tcrminari  volumus  quod  per  diSos  ma- 
giftrum 
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^^  giftrum  et  focios  cancellario  didae  univerfitatis   vel   ipfiuf 

*^  locum  tenciici  abfq;   morae  difperidio  plenarie  refer  at  ur  ut 

'*  ipfe  concellarius  aut  ejus  locum  tenens  una  cum  et  de  coa- 

**  filio  et  confenfu  duorum  do£torum  (fi  fuerint)   alioqui  doo- 

*'  rum  baccalaureorum,  &c.  bujufmodi  dubium  vel  obfcurum 

*^  interpretetur  et  declarer, ^c. 


cc 


Per  ea  vero  qu2  nobis  dum  in  hac  vita  fuerimus  fupri 
^*  duximus  refervanda  noftris  hzredibu^  poftnoftrum  dcccflum, 
*^  jus  aliquod  quantumcunq;  eis  vel  eorum  aliquo  ufi  fueri* 
*'  mus  adquiri  nolumus  ullo  modo/' 

The  defendant  avers  that  the  faid  ftatutes  are  all  which  mj 
ways  relate  to  the  conftitution  of  a  vifitor  of  Clan^ball^  nor  is 
there  in  any  deed  or  writing,  any  thing  which  relatet  to  the 
appointment  of  a  viiitor  of  Clart-bally  fave  as  aforefaid,  and 
infifts  that  the  chancellors  for  the  time  being  of  the  faid  oni- 
verfity,  have  been  ever  fince  the  vifitors  of  the  faid  hall,  and 
that  the  chancellor  for  the  time  being,  his  deputy  or  vice-chao- 
cellor,  hath  (with  the  advice  and  confent  of  two  dodon,  if 
any  fuch  there  be,  or  otherwife  of  two  mafters  of  arts,  ones 
regent,  and  the  other  a  non-regent  mafter)  heard^  adjudged 
and  determined,  and  of  right  ought  to  hear,  adjudge  anddc<» 
termine  all  difputes,  complaints  and  concrovcrfies  concerning 
the  ele£lion  and  admiffion  of  any  perfon  into  the  place  of  odc 
of  the  fellows  or  fcholars  of  the  faid  college,  and  that  fucb 
controverfies,  i^c.  have  not  been,  and  ought  hot  to  be  beard, 
adjudged  or  determined  before  any  ocher  court,  or  judicature^ 
pr  in  any  other  manner  wbatfoever. 

That  at  the  time  of  the  elc<Sion  of  the  defendant,  the  Duke 
of  Somtrfet  was,  and  yet  is  the  chancellor,  and  vifitor  of  Clart' 
hall ;  and  that  the  relator  Robert  Mapletoft^  hath  not  appealed 
to  the  faid  chancellor  as  vifitor  of  the  college,  or  hall,  to  hear 
and  determine  the  right  of  eledion,  as  he  might,  and  ought 
to  have  done. 

That  the  faid  chancellor  hath  power  and  authority  to  com* 
pel  the  defendant  to  malce  a  full  anfwer  upon  oath,  to  all  fuch 
matters  as  (hall  be  complained  of  agalnil  him,  touching  the 
dedion  of  fellows  into  the  faid  college  or  hall,  and  alfo  to 
inforce  a  produdlion  of  all  ilatute  books,  ^c,  relating  to  any 
controverfy  concerning  the  eledion  or  admilTion  of  the  defend- 
ant^ or  the  relator  Robert  MapUtoft^  into  the  place  of  one  of 
the  fellows  of  th»  faid  college  or  hall. 

And  prays  the  judgment  of  the  court,  whether  he  ought  t# 
be  compelled  to  make  any  other  anfwer,  or  whether  the  court 
ought  to  proceed  any  further  in  the  luic. 

Mr. 
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Mr.  Solicitor  General  for  the  defendant; 

This  18  a  plea  of  great  confeqvence  to  both  vniverfities; 

The  firft  queftion  is,  whether  the  plea  doth  fufficiently  put 
in  iflue  that  tbi  Chancellor  is  the  general  vidtor  of  this  college. 

Secondly,  whether  the  ingrafted  fellowihips  are  fubjed  to 
the  fame  ftatotes  «nd  rules  with  the  original  fellows. 

In  the  original  foandisition  BUztiith  di  CUri^  the  foundrefs, 
referves  a  power  to  herfelf  during  life  to  conftrue  her  own 
ftatutes,  and  afterwards  that  tbi  Chancellor  (hall  have  the  power 
of  conftruing  the  ftatutes  if  any  donbt  arifes,  which  alone, 
if  it  refted  there,  would  give  hin  the  whole  ^ifitatorial  power  ; 
but  it  requires  him  further  to  vifit  the  msfter,  and  all  and 
iingular  the  fellows  of  the  college  once  a  year. 

It  appears  too,  that  upon  an  appeal  to  the  chancellor,  he 
has  adjudged  accordingly^  and  that  he  has  a  power  to  order 
all  books  and  papers  to  be  laid  before  him,  without  the  af- 
fiftance  of  this  court,  and  your  Lordfhip  in  (everal  inftances, 
as  a  yifitor,  has  ordered  it  to  be  done  in  the  fame  fummary 
manner. 

There  are  very  few  foundations  in  either  univerfity  which 
have  not  had  ingraftments  upon  them,  and  whoever  founds 
new  fellowihips,  that  fellow,  from  the  moment  of  his  m- 
graftment,  muft  be  fubjed  to  all  the  ftatutes  on  the  original 
foundation. 

Here  the  relator  claims  to  be  a  fellow,  and  fuch  a  fellow  as 
may  be  chofen  mafter,  fo  that  he  is  not  to  be  taken  as  totally 
diftin£l  from  other  fellowihips. 

Though  a  vifitor  Ihould  do  him  injuftice  by  this  final  deter- 
mination without  appeal,  yet  it  is  better  to  fubmit  to  this  in- 
convenience, than  let  queftions  of  learning  be  debatedy?r////i/, 
itfcripth  firs  extranet. 

In  the  cafe  before -your  Lordibip,  about  four  years  ago,  upon 
the  foundation  of  William  of  Dwrham^  of  new  fellowfliips,  by 
way  of  ingraftment  upon  Univerfity  college,  as  that  was  a 
fociety  of  royal  foundation,  your  Lordfliip,  upon  appeal,  de- 
termined it  as  a  vifitor  in  a  fummary  way,  and  would  not  fuf&r  . 
it  to  go  on  in  the  courfe  of  charity  caufes,  as  it  would  be  of 
very  bad  confequence,  by  opening  a  door  to  the  courts  here, 
.  to  interfere  in  a  matter  of  this  nature. 

Mr. 
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Mr.  Clark  of  the  fame  fide  ;  the  plaintiff  claims  merdjT'oti 
his  being  born  in  the  county  of  Northampton^  and  fets  up  a 
right  to  be  admitted  a  fellow  under  Mr.  FretnunCz  foundation. 

A  clear  fubftitution  of  a  general  vificor  by  the  foundreft, 
in  Regula  di  Clan,  and  the  ftatutes^  to  aft  in  her  room  w 
fexpituum4 

In  Doftor  Bentby^s  cafe,  upon  the  conftrufiion  of  the  fta- 

'  tutes  of  Trinity  college.  Lord  Raymond  held,  the  vifitor  had  a 

jurifdidion  over  the  members  of  that  fociety,  even  to  expul- 

iion ;  and  that  notwithftanding  there  were  no  exprefs  words 

appointing  a  vifitor,  yet  this  was  implied  from  his  power. 

In  the  cafe  of  Tbi  King  againft  Tbi  tVarden  of  jfU^S^ult  CM- 
itge  in  Oxford^  Sir  Thomas  Jones  1 741,  on  a  mandamus  to  admit 
Ayloffi  a  fellow,  he  returned  the  charter  of  foundation  ;  and  that 
the  archbi(hops  for  the  time  being  were  perpetuat  vifitors  of 
the  faid  college  ;  and  that  Ayloffe  had  not  appealed  to  the  arch- 
biihop,  as  {dt  jure  potuit  isf  dibuit)  and  demanded  judgment, 
whether  he  ihould  be  compelled  to  make  any  other  anfwer ; 
and  though  it  was  objeded,  that  no  power  is  given  to  any 
vifitor,  on  a  matter  of  admiffion,  or  refufal,  though  it  be  done 
in  cafe  of  correftion  or  removal,  it  was  anfwered,  that  the 
power  of  corredion  and  removal  being  a  very  great  power, 
the  other  is  incidentally  given  \  and   that  the  confiitution  d: 
the  vifitor  eo  nomine^  gave  a  power;  and  the  queftion  here 
being,  whether  the  return  is  good,  or  the  court  may  proceed 
further  ?  It  was  refolved,  the  return  is  good,  for  by  the  ap- 
pointment of  vifitors,  they  are  made  fole  judges,  without  ap- 
peal ;  and  that  Lord  Hale  faid,  in  the  cafe  of  Dodor  Rjoherts^ 
on  a  mandamus  to  be  reftored  to  the  place  of  a  fellow  in  ye/us 
college  in  Oxford^  that  there  was  no  remedy  againft  the  judgment 
of  the  vifitor,  though  unjuft,  or  though  he  refufe  to  accept 
an  appeal. 

Mr.  IPllbraham  of  the  fame  fide. 

Nothing  is  more  eftabli(hed  in  courts  of  law,  than  that  they 
will  not  proceed  on  a  mandamus  to  refiore  a  fellow,  upon  a 
return  made,  that  there  is  a  vifitor. 

In  the  cafe  of  Philips  verfus  Berry^  i  Ld.  Raymond  5.  Lord 
Chief  Juftice  Holt  faid,  •*  That  a  corporation  conftituted  for 
^^  a  private  charity,  is  intirely  private,  and  wholly  fubjed  to 
*^  the  rules,  laws,  ftatutes  and  ordinances  which  the  founder 
*'  ordainf,  and  to  the  vifitor  whom  he  appoints,  and  no  others ; 
*^  and  that  the  office  of  vifitor  is  to  hear  appeals  of  courfe,  and 
*'  from  him,  and  him  only,  the  party  grieved  ought  to  have 
'^  redrefs;  and  in  him  the  founder  hath  repofed  fo  intire  coo- 
*^  fidence,  that  he  will  adminifier  ju(iice  impartially,  that  hit 
*<  determinations  are  final,  and  examinable  in  no  other  court, 
**  whatfocvcr,  • 

Then 
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Then  the  queftion  will  be.  Whether  thefc  ingrafted  fcllow- 
ihips  (hall  be  governed  by  the  fame  ftatutes  and  laws  with  the 
original  fellowfliips. 

One  of  the  ingrafted  fellows  is  now  a  Matter  of  the  college, 
and  yet  the  plaintiff  would  have  them  governed  by  diiFerenC 
laws  ;  this  is  abfurd,  becaufe  there  muft  be  then  two  laws^ 
and  if  fubjed^  to  the  ftatutes  in  common  aSs,  preaching,  do- 
ing exercife,  l^c.  why  not  equally  fubjeA  to  the  vifitatorial  0 
power  ? 

The  fellowfliips,  one  with  another,  in  the  univerfities,  are 
not  of  great  value,  perhaps  not  above  24/.  or  25/.  a  year, 
and  therefore,  if  liable  to  be  brought  before  courts  of  juftice 
in  Wejlmnjiir-Hall^  they  had  better  fit  down  contented  with 
any  grievance  than  defend  themfelves. 

The  plaintiff  fays,  he  hath  a  right  U  It  cbeftn^  exclufive  of 
all  other  perfons,  which  is  putting  it  upon  a  footing  like  a 
€*onge  {Tlin  for  a  bifhop. 

In  common  fenfe,  a  right  to  ht  chofen^  does  in  itfelf  imply  a 
competition. 

A  plea  of  a  vifitor  never  came  before  the  court  till  now, 
and  is  a  jurifdi£lion  in  a  fummary  way  unappellable,  and  if 
not  allowed,  would  introduce  a  great  mifchief  to  both  Uni- 
verfities,  and  therefore  hoped  this  is  a  good  plea. 

Mr.  Jttormy  Gemral  for  the  plaintiff. 

The  defendant  is  not  a  founder's  kinfman,  nor  within  the 
county  of  Lincoln  or  Northampton^ 

I  will  not  difpute,  that  where  a  vifitor  is  clearly  appointed 
by  ftatutes,  this  court  will  not  interpofe,  but  do  infift,  in  the 
prefent  cafe,  here  is  no  general  vifitatorial  power. 

Firft,  As  to  the  removal  of  the  Mafter,  it  is  plain  from  the 
general  tenor  of  the  ftatutes  it  is  not  a  general  vifitatorial 
power,  but  given  to  the  Chancellor  and  two  Do£lors  to 
amove  him,  and  not  to  determine  as  to  the  choice  whether 
duly  appointed,  and  therefore  meant  only  to  fubje£t  him  to 
fuch  cenfure  as  he  might  deferve  for  his  bad  condudt. 

The  annual  vifitation  intended  to  go  no  further  than  to  any 

of  the  crimes  the  parties  might  have  been  found  guilty   of, 

.  and  amounts  to  this,  that   the   Chancellor  of  the  univerfity 

{hall  vifit  twice  a  year,  and  punifb  for  thofe  particular  crimes, 

and  {hall  not  hurt  the  power  of  the  Mafter,  as  to  any  future 

The 
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The  rules  of  the  ftatutes  do  not  extend  further  than  the 
corporate  body  extend,  and  therefore  no  perfon  who  is  not  of 
that  corporate  body  can  be  fubjed  to  thefe  particular  rules. 

The  prefent  foundation  depends  on  a  particular  will,  and 
the  laws  and  rules  of  the  teftator  are  the  meafure  by  which 
it  is  to  be  gOTcrned. 

Mr.  Solicitor  General  fays,  there  are  few  colleges  without 
new  ingraftments,  but  unlefs  thofe  ingraftments  are  by  ap- 
plying to  the  crown  incorporated  into  a  particular  body,  they 
are  not  to  be  confidered  as  a  part  of  the  body  ^  and  therefore  I 
fpeak  of  my  own  knowledge,  that  there  have  been  frequent 
applications  to  the  crown  for  fuch  an  incorporation. 

It  is  not  faid  by  the  will  of  Mr.  Fneman^  that  bis  fellow*-' 
fhip  (hould  be  fubjed  to  the  laws  of  lady  4§  Clari. 

In  the  cafe  mentioned  of  Univeriity  college,  it  was  deter- 
mined the  petitioner  ought  to  have  been  choTen  as   the  only 
v^r  qualified  perfon,  thoueb  his  competitor  had    the  majority  of 

voices ;  both  parties  tnere  agreed  the  crown  was  vifitor,  and 
therefore  this  point  was  not  debated,  how  far  a  new  ingraft* 
ment  is  fubjecl  to  the  fame  vifitatorial  power  with  the  origi- 
nal foundation,  fo  that  it  muft  depend  on  a  different  rule, 
and  be  conflirued  in  a  different  way. 

As  to  the  argument  of  inconvenience,  there  is  a  much 
greater  on  the  other  fide  ;  is  it  none,  that  there  (hould  be  aa 
arbitrary  final  determination,  and  fubjedi  to  no  appeal  what- 
focver  ? 

Mr.  Brown  of  the  fame  fide. 

This  is  a  particular  foundation,  and  for  lOO  years  together 
Mr.  Freeman^s  diredion  for  the  government  of  thefe  new 
creftions  were  followed,  and  afterwards  there  was  an  endea- 
vour to  incorporate  them  into  the  old  fellow(hips,  but  no- 
thing has  been  (hewn  that  thefe  fe11ow(hips  have  any  more 
connediion  with  Clare-hally  than  with  the  fellowfhips  of  an- 
other college. 

It  is  not  averred  there  is  any  vifitatorial  power  with  regard 
to  eledlions,  but  only  with  refpedl  to  the  conduit  of  the  fel- 
lows, where  ihey  are  guilty  of  crimes  to  be  corrected  by  the 
Mafter',  and  by  appeal  from  him  to  the  vifitor. 

They  rely  on  the  claufes  in  ihejiatuie  de  U&knf  JlaiuUrwm. 

A  vifitor  may  be  appointed  with  a  partial  power  by  a 
fouuiler,  and  yet  not  have  a  general   vifitatorial  power,  that 

iiC 
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he  (hould  corrigtn  &  punirij  that  is  in  the  particular  inftances 
before  mentioned,  and  therefore  inMed  this  is  merely  con- 
fined to  fuch  particular  power. 

But  whatever  may  be.  the  conftrudion  of  the  vifitatorial 
power  with  regard  to  the  original  foundation,  the  queftion  is. 
Whether  it  ought  to  be  extended  to  this  particular  cafe. 

Mr.  Freeman  might  have  made  the  Chancellor  vifitor  equally 
as  in  the  original  foundation  \  he  has  not  done  it  in  exprefs 
words  ;  can  it  be  faid  then  there  is  any  neceflary  implicatioa 
the  Chancellor  was  to  be  a  vifitor  here  ?  I  know  of  no  in- 
ftance  where  it  has  been  determined  a  perfon  is  vifitor  by 
implication  only. 

Mr,  Freeman  by  his,  will  makes  them  no  more  than  bare 
truftees  to  ele£l:  fuch  perfons  as  he  direSed  ihould  be  eled« 
able,  and  while  rcfident  they  were  to  be  under  the  govern- 
ment of  the  college,  but  there  is  no  right  to  chufe  fellows 
tinlefs  they  come  to  be  commorant  there. 

The  plea  (hould  have  averred  this  was  one  of  the  fellow- 
(hips  of  that  college,  and  there  is  no  allegation  that  the  plain* 
tiff  was  a  fellow  of  that  college  ;  Mr.  Freeman  himfclf  docs  not 
call  them  P'cllows  of  thac  college,  but  Fellows  of  his  fociety. 

There  is  an  inftance  in  the  very  fame  college,  reported  in 
5  M<?ii.  421,  Mr.  Jemtlng's  cafe  of  Clare^hali:  The  counfel 
mo'.cci  upon  a  return  to  a  mandamm  to  the  Mafter  and  Fel- 
lows of  Ciare-hall  to  reRor 9  Jennings  to  his  fcllowlhip  on  Mr. 
Pickins's  foundation.  They  return  their  ieveral  ftatutes,  (sT^. 
and  that  by  one  of  them  the  Chancellor  is  nominated  to  be 
their  vifiror,  and  therefore  the  Mafter  is  not  obliged  to  admit  . 
Mr,  Jennings  to  his  fellowlhip,  there  being  a  vifitor,  1 

The  counfel,  who  argued  the  return  was  infufficlent,  faid, 
the  ftatutes  of  lady  de  Clare^  who  puts  the  Mafter  and  Fellows 
founded  by  her  under  the  power  of  the  Chancellor,  does  not 
fubje^  thofe  fellowftiips  which  were  founued  afterwards  to 
his  power ;  and  therefore  fince  there  is  no  other  remedy,  pray- 
ed a  peremptory  mandamus. 

E  contra  it  was  faid,  whether  Mr.  Jennings  be  or  be  not 
duly  ele6ied,  the  examination  of  it  does  not  belong  to  this 
court,  but  to  another  jurifdi£lion  ;  and  here  being  a  vifitor 
appointed  by  the  ftatutes,  this  court  will  not  interpofe* 

The  point  was  not  abfolutely  determined  |  but  the  Chief 
Juftice  faid|  ffpw  (4n  they  bring  in  ftrangersj  and  make  them 

fubjeft 
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fubjeA  to  the  reftriSions  impofed  by  the  founder  ?  Though 
there  be  a  vifitor  for  the  fellows  founded  by  lady  Ctare^  jti 
whether  this  vifitor  (hall  be  extended  to  the  new  Fellows,  is 
the  queftion  ;  and  whether  there  muft  not  be  a  new  incor- 
poration of  the  fccond  fellowfhip  founded  by  Duiini. 

This  is  not  a  new  doubt  then,  but  arofe  upon  this  very 
cafe  of  Clare-bally  and  therefore  it  is  too  hard  to  determine 
in  a  fummary  way  ;  that  it  is  in  the  Chancellor  as  vifitor 
when  there  has  never  been  any  incorporation  of  thefe  fellows, 
and  that  this  is  not  confequently  fuch  a  property  as  is  within 
the  general  vifitatorial  power,  fuppofing  there  is  fuch  power. 

The  plaintifPs  counfel  read  the  charge  in  the  bill,  to  (hew 
that  for  ICO  years  together,  from  the  nrft  foundation  of  Mr. 
Fnemafiy  the  Mafter  and  Fellows  of  Clan-hall  inviolably  ob- 
ferved  tiie  rules  of  Mr.  Freeman  the  founder  of  the  new  fellow* 
ihips. 

Another  charge  was  read  to  fhew,  that  the  Matters  and 
Fellows  of  this  college  did  not  attempt  till  a  long  courfe  of 
years  to  incorporate  thefe  new  fellows  as  part  of  the  college, 
but  always  confidered  them  as  diftind. 

Mr.  Yorke  of  the  fame.  fide. 

A  charitable  foundation  is  not  to  be  governed  by  the  rules 
of  another  foundation,  unlefs  fome  reference  is  made  by  the 
founder  to  thofe  rules  :  when  focii^  fubjed  to  the  rules  of  the 
founder  oi  Clare-hall  \  but  this  is  a  qucflion  previous  to  their 
cledlion,  and  therefore  flands  upon  another  ground. 

If  the  relator  had  gone  before  the  vifitor,  there  is  a  great 
doubt  whether  the  vifitor  would  have  admitted  of  the  appeal 
to  him  in  this  cafe,  becaufe  if  a  vifitor  admits  of  an  appeal 
where  he  has  no  right  to  determine  it,  he  is  liable  to  an  ac* 
tion,  and  fo  laid  down  in  the  cafe  of  Philips  vcrfus  Burj^ 
2  Lutw»  1566.  '^  Where  a  founder  of  an  eleemofynary  foun- 
**  dation  appoints  a  vifitor,  and  limits  his  jurifdidlion  by 
**  rules  and  ftatutes,  if  the  vifitor  in  any  fentence  exceeds 
*'  thofe  rules,  an  a£tion  lies  againft  him  ;  but  it  is  otherwife 
*'  where  he  miftakes  in  a  thing  within  his  power,  though  in 
*^  this  cafe  there  be  not  any  appeal  over." 

Lord  Chancellor, 

I  have  received  fatisfaflion  enough  at  prcfent  to  determine 
this  plea,  but  not  to  make  a  final  dtrterniination,  for  the  re- 
lator is  not  precluded  from  entering  into  proof  to  falfify  the 
pleat 

It 
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It  is  s  cafe  of  great  confequence  to  the  colleges  in  the  Uni- 
VerfltieS)  who  have  had  many  litigations  about  the  powers 
and  rights  of  vifitors,  and  how  far  the  courts  of  juftice 
have  a  jurifdi£lion  in  thefe  matters  ^  and  if  a  determination 
ihould  be  haftily  made  that  colleges  are  liable  to  informations 
ih  this  court,  on  the  foot  of  general  charities,  and  accountable 
for  mifapplications  and  abufes,  I  am  afraid  it  would  open  a 
door  to  great  vexation  and  expence. 

The  firjl  qutjiion  is.  Whether  by  the  plea  it  is  fufficiently 
fliewn  here  is^a  general  vifitor  of  this  college  \ 

Secondly^  If  that  viiitatorial  power  extends  to  Mr.  Freeman*% 
donation  i 

As  to  the  //>/?,  it  appears  very  clearly  to  me  there  is  a  ge- 
neral vifitor  of  the  college  called  Clan-Hall^  under  the  ftatutes 
of  Elizabeth  d$  Burgohzdj  Clare. 

Inftead  of  creating  a  vifitor  by  general  words,  (he  has  di- 
reSed  by  the  ftatutes>  that  the  CbuncillQr  once  in  every  year 
ihould  vifit  the  college. 

De  ledlione  flatutorum. 
*^  Item  volumus,  quod  didus   Cancellarius   magiflrum   &' 
*^  omnes  focios  &  iingulos  Domus  praedi£lae  annis  fingulis,  (i. 
**  opus  fuerir,  poterit  vifitare  ii  Ji  quid  inter  eos  repererit  cor* 
'^  rigendum  illud  cum  aflenfu^&c.  corrigat  &  punlat/' 

If  nothing  more  had  been  done  than  is  mentioned  in  this 
fiatute,  that  alone  in  my  opinion  would  have  been  fu^cient  to 
make  him  a  vifitor,  for  there  are  no  particular  words  required 
to  create  a  vifitor  ;  but  it  has  been  determined  it  is  fuficient, 
if  the  ntention  of  the  founder  appears  who  Ihould  be  vifitor^ 
and  technical  words  are  not  neceflary.  , 

Si  quid  corrigendum^  &fr.  makes  him  a  general  vifitor,  and  if 
he  finds  a  perfon  taking  part  of  the  revenues  improperly,  he 
may  under  the  power  given  him  by  this  claufe  remove  fuch  per- 
fon in  favour  of  him  who  had  the  right. 

In  the  next  place,  (hedirefis  who  (hall  conftrue  the  ftatutes, 
and  determine  any  doubt,  thati  t  (hall  be  the  Chancellor  with  his 
ailiftants,  and  by  exprefs  words  the  foundrefs  excludes  her  own 
heirs. 

Nothing  can  be  ftronger  than  excluding  her  heirs,  to.*(hew 
(he  meant  to  give  the  Chancellor  a  general  vifiatorial  power; 
and  therefore!  am  clearly  of  opinion  the  Chancellor  is  vifitor  of 

this  college. 

Vol.  III.  Xx      ..  If 
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No  court  of  law      f  f  the  Chancellor  of  this  Univerfity  then  is   vifitor,  the 
or  equity  can    ^^^^^^  powers  of  a  vifitoT  are  well  known  :   no  court  of  law 

•Dticipate  the      o  .r  ..   •      ^      ^i_   •     •     •       .     ^  ^  1.  ^t  • 

jvd^eatofa    Of  equicy  Can  anticipate  their  judgment,  or  take  awiy  their 
irifitor,  or  take    jurifdi£tion,  but  their  determinations  are  final  and  conclufive. 

•way   their 

junifi6lbD>  ibf  their  Jcterminttioat  arc  final  vtA  concbfiTC. 

The  Tifitatorii^  And  It  ts  a  mofe  convenient  method  of  determiiiatioa  of 
^*j"^^J^J^  controverfieS  of  this  nature,  it  is  at  home, /<^rir»  iomeJUcim^txA 
Wttijudfed  ia'  final  in  the  firft  inftance,  and  they  (hould  be  adjudged  inalbort 
a  rttfiMMix  way  ^mj  ficundum  arUtrtum  h§ni  viri  :  it  is  true  this,  power  toxf 
^^'"^^J^'Ill  be  abufcd,  but  if  it  is  exercifed  ina  difcreetmaiiner,  it  is  a 
therefore  more  ^Miuch  lefs  expence  than  fuits  at  lawy  or  in  equitv  y  and  u 
cMfcsieiit.  general,  I  beUeve»  fuch  appeals  have  been  eqmcably  de- 
termined • 

Thi  fiand  fiuftion  is^  fuppofing  there  be  a  vifitor,  whether 
this  vifitatorial  power  extends  to  the  charity  founded  by^Mr. 
Freeman  ? 

I  am  of  opinion  it  does* 

He  direds  two  tbbufahd  pounds  to  he  laid  out  in  lands^  the 
rents  and   profits  of  which  are  to  be  empldjred  tb'wards  the 
maintenance  of  ten  poor  (cholars  in  Clare^baU^  vijL^  to  tm 
.    poor  fellows,  there  to  be  placid^  25  /•  apiece,  bte. 

What  is  Clare-hall  ?  a  corporation  confifting  'of  mailers  aod 
fellows  ;  and  the  power  given  by  the  charter  was  to  incorporate 
by  this  nanie^  not  mentioning  any  number  of  fellows,  boc 

indefinitely. 

It  has  been  objeSed,  here  is  nothing  which  imports  thcj 
ihould  be  incorporated  with  the  old  fellowfliips. 

But  I  am  of  opinion  it  is  his  intention,  that  there  fhouM  be 
two  fellows  to  be  incorporated  in  that  college,  from  the  words, 
tbire  U  be  pUued. 

To  be  fare,  the  rales  laid  down  by  the  foundef  as  to  tk 
fitnefs  of  the  perfon,  l^c.  ought  to  be  obferved. 

The  queftion  then  is,  what  is  the  confequence  of  this  in- 
graftmcnc  ? 

It  has  been  faid,  thefe  fellows  are  not  liable  to  the  fame  rules, 
nor  to  be  governed  by  the  fame  viutor,  with  lady  Ckai% 
foundation. 

As  there  are  fuctr  a  number' of  ingrafted  charities  in  col* 
kges,  it  becomes  a  very  confiderable  queftion. 

It  was  obje^ed  the  ftatutes  cah  only  extend  ovef  the  cor- 

.poration  of  Edward  the  third,  and  that  the  corporation  canaol 

extend    ttfelf,  and  Chat  Mr.  Freman  has  not  by  his  doAatioa 

made  his  fellows  members  of  this  oojcpotation«  If 
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If  Bdward  the  third  had  made  it  to  confift  of  twelve  fellows,  ' 
H  certain  number  then  being  limited,  thefe  h^w  fellows  could 
Dot  have  come  in  without  a  hew  incorporation  ;  but  where  the 
number  is  indefinite,  I  fee  no  rule  of  law  to  prevent  the  mafter 
and  fellows  of  ClaYe-hall  from  incorporating  thefe  fellows. 

A  lay  corporation,  where  the  number  is  indefinite,  may  in-  Where  there  it 
Corporate  nz^  members  if  they  do  not  make  an  ill  ufe  of-  luch  ^  ifi<i^finite 

a  fiowelr  number,  a  hy    . 

«^        •  corporation  may 

incorporate  new 

If  they  may  be  ingrafted  into  this  college,  they  are  then  °>^^<* 
hiembers,  and  mail  be  governed  by  the  ftatutes  of  the  college, 
and  the  rules  of  its  difcipline;  and  if  fo,  then  they  are  fubjeA 
too  to  the  vifitatorial  power  of  the  vifitor  of  the  coUegej  and 
if  they  are  liablt  to  it  With  regard  to  amotion,  they  are  equally 
liable  with  regard  to  their  coming  in  and  eledion. 

But  it  wasfaid,  the  Vifitor  will  n6t  have  a  right  to  determine 
as  to  the  agreement  or  contrad  mkit  between  the  mailers  and 
lellowS)  and  Air.  Prutnan^s  execotors. 

Bat  the  0[ia(lers  and  fellows  agreeing  to  let  in  two  new  fel- 
lows, is  fuch  an  z&,  that  the  vifitor  has  a  right  to  examine  in^ 
to^  and  implicitly  gave  him  a  power  over  them  i  and  hte  might 
.iiave  jnq aired  into  it  within  the  year,  as  it  was  a  tranfadion  in 
that  college^  the  whole  of  which  is  fabjcdl  to  his  jurifdidion. 

A  vifitor  IS  a  mach  m6re  prOpcY  Judge  of  the  comparative  fit-  a  vnfitor  t  prt* 
kiefs  and  qualification  of  .canditates  than  a  coart  of  law  or  equi-  p^er  judge  of 
ty>  as  they  are  more conVerfant  in  matters  of  that  kind.  ^^^ncSTJfTcZ 

did*te  thin 

But  I  am  Ainher  oF.opinibti,  that  the  plaintiff  bal  ipxcladed  coorti  of  law 
■  himiclf  by  his  information  from  entering  into  this  queftion,  by^'^"'^^* 
BXf refsly  praying  to  be  admitted  a  fellow  of  this  college  ^  and 
I  mu(t4ake  it  that  every  felloW  of  the  college  is  a  part  of  the 
college^  for  here  is  no  averment  that  thefe  new  fellows  kvc  not 
It  part  of  the  corporation^,  or  that  they  may  not  be  mafiers  of 
this  college,  or  ex^oy  any  other  office  ander  the  original  foun* 
dation. 

But  though  I  allqW  the  plea^  the  partiels  ihay  dcfcend  to 
proof ;  and  if  the  relator  fhould  be  able  to  ifaew  they  are  merely 
nominal  fellows,  and  allo^ied  to  liVe  in  C tare- ball  on]yy  for 
the  fake  of  information  and  infiruAioni  that  would  be  of  a  dif« 
fercnt  confideration. 

The  prayer  too  of  the  information  is^  *^  That  the  defendant 

**  Tftibof  may  come  to  an  account  with  and  make  full  fatisfac-* 

*^  tion  to  the  relator  for  all  and  every  the.  profits,  emoluments 

**  and  advantages  which  have  been  made  by  him  from  the  fel  • 

>*  low(hip  diuring  his  pofleflionV*  induces  mt  to  hold  firongly 

,a^ainftic. 

3C  xa.  Suppofe 
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'        » 

Siippofe  the  mafters  and  fellows  (bould  have  erred  in  the  con- 

flru£tion  of  the  ftatutes,  they  may  have  innocently  erred,  and 

in  fuch  a  poor  proviiion  as  this  is,  it  would  be  a  great  abfurdi- 

ty  to  make  a  fellow  account  for  commons,  (ffr.  which  he  may 

have  eat  upon  an  imagination  he  had  a  right  to  them. 

An  inrormation       But  further,  I  do  not  approve  of  his  turning  this  into  an  in- 
he.e  i5  improper ;  fj^j^    as  the  charity  is  already  fufficiently  eftabliflicd,  fthe 

the  application  r     ?•    .    •      u  ■  i         /      r  •        •  x.-  ^     \ 

iho^u  have  b^sn  waut  of  which  IS  the  principal  reaion  for  coming  into  this  court) 
to  a  court  ofiaw  ^I^QQ  hc  might  havc  had   a  mandamus  to  determine  the  parti- 

dctrrniinc  the  °  c"'**"  ""'g^'  bctwcen  thc  parties  in  a  court  of  common  law  that 
ptiicuUr  light  has  thc  proper  jurifdiftion. 

fcc'we.i   ihc 

paiijci.  Though  it  is  fa  id,  boni  judlcis  ejl  jurtfdiEiionim  amplian^  lam 

extremely  difinclined  to  encourage  fuch  fuits,  which  majr  take 
off  thefe  learned  bodies  from  their  ftudies,  and  ingrofs  their 
time  very  improperly. 

But  ftill  this  allowance  of  the  plea  will  not  preclude  the  r* 
lator  to  (hew  from  other  (latutes,  that  thefe  new  fellowfhips  are 
not  liable  to  the  general  vifitatorial  power,  under  the  origioal 
foundation  of  this  college. 

But  as  I  muft  at  prefent  take  the  defendants  allegations  to  be 
true,  the  plea^muft  be  allowed. 

Cafe  257.  Coomes  vcrfus  Elling  and  his  W\fe^  March  2,   1 747. 

A  fre-man  of  /  |  ^HE  plaintiff,  fon  o{*jojhua  Coomes^  an  antient  freeman  of 
^""r7hi?dc«h*  A  I^ondofiy  brought  his  bill  for  an  account  and  fatisfaaioa 
pur.!uf/da"afc-<^f  the  plaintiff's  (hare  of  his  father's  perfonal  eftate,  partly  in 
hoia  rftatc  for     his  own  right  and  partly  in  his  fifter  Afory's,  as  orphans  of  the 

tbctrrmof.nrty^j^     ^^^^^^^^ 
yf.vrf,    m    t.iC  ' 

jo:nt  n.in)cs  of 

him.Ui  ;.nd  hf»  A/tfry  died  an  infant  and  unmarried,  and  the  plaintiff  claims 
7 " ;•  ^*'V.'  '  her  fliare  as  her  reprcfentative. 

ir«m'J    on    li\e  •    * 

<uHom,  41.(1  rhe 

w«  dil^f^Id'lo  5"^-^^^  ^'"""^  ^^"  y*'*''  ^'^'*^  ^''  ^^»*>  purcbafedoftbivt' 
be  fold  and       car  of  St,  MarUrCi  aUafihold  ijlate  for  the  term  •f  forty  ytars^  in 


daughter  Afjry 

*'-'^«-  a  fixth  of  his  cuftomary  eftate,  and  diredls  it  to  remain  in  her 

mother's  hands  (now  the  wife  of  defendant  Elling)  till  her  a:c 
of  twenty-one  or  marriage,  and  then  devifes  all  the  reft  and 
rcfidac  of  hisedate  to  his  wife,  dtfiring  her  to  take  the  trouble 
and  expence  of  maintaining,  educating  and  providing  for  his 
daughter  Mary^  till  fuch  time  as  ihe  attain  the  age  of  twenty- 
one  or  marriage,  and  appoints  his  wife  executrix. 

Mr. 
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Mr.  Attorney  General  counfel  for  the  plaintiff. 

The  defendants  fccm  to  make  a  queftion  by  their  anfwer, 
whether  the  orphanage  part  of  the  plaintiff's  fitter,  (he  dying 
inteftate,  unmarried  and  under  21,  furvives  to  the  plaintiff  her 
brother,  or  is  to  be  divided  between  him  and  her  mother. 

But  as  this  has  been  fettled  by  many  refolutions,  and  parti- 
cnlarly  in  the  cafe  of  Harvey  vcrfus  Dejbouverie^  the  8th  of 
Auguji  1735,  {Caf.  In  Lord  Talbot* s  tinu  130.)  that  the  or- 
phanage part  and  portion  of  an  orphan  of  London^  dying  in  his 
or  her  minority  under  21,  (if  fucii  orphan  daughter  fo  deccaf- 
ing  be  unmarried  at  the  time  of  his  or  her  deceafe)  hy  this cujbm 
of  the  city  ought  to  come  among  his  or  her  brothers  or  fitters  by 
the  father,  furviving,  as  well  advanced  as  not  advanced  in  the 
life  of  the  father,  though  the  father  of  fuch  orphan  by  his  lafl: 
will  (hould  otherwifedifpofeof  the  fame,  or  die  without  a  will, 
is  fo  clear,  he  would  not  trouble  the  court  with  arguing  it. 

Healfoinfitted  for  the  plaintiff,  notwithttanding  there  was  a 
ftated  account  between  him  and  his  mother  in  1739,  yet  in  re- 
gard he  is  intitled  to  his  fitter's  orphanage  ttiare,  (and  who 
being  an  infant  had  never  in  her  life-time  lettled  any  account) 
he  is  not  bound  by  the  account  allowed  and  figncd  by  him,  {o  * 

far  as  it. relates  to  the  fitter,  becaufe,  claiming  under  her  right, 
he  has  the  fame  liberty  to  open  the  account  as  fhe  would  have 
had  if  flic  had  been  living,  for  there  is  no  ground  to  fay  it  is  a 
ftated  account  as  to  her;  and  if  on  opening  it  with  regard  to 
the  fitter,  it  (hould  come  out  there  is  more  due  to  heron  ac- 
count of  her  (hare  of  her  father's  eftate,  that  will  (hew  there 
was  an  error  in  that  account  throughout,  and  then  the  plaintiff 
is  intitled  to  be  relieved  notwithttanding  his  releafe. 

He  infitted,  in  the  third  place,  that  the  latter  claufe  in  the 
will,  defiring  the  mother  to  take  the  trouble  and  expince  of 
maintaining,  educating  and  providing  for  his  daughter  till, 
&f.  (hewed  the  tettator's  intention  that(he  (hculd  maintain  her 
out  of  her  own  pocket,  efpecially  as  it  immediately  follows  the 
devifc  to  the  mother  of  the  vi^hole  tettamentary  part,  it  is  im- 
plicitly intended  that  (he  was  thereout  to  maintain  her;  and 
therefore  the  mother  is  not  intitled  to  any  allowance  {or Mary's 
maintenance,  cioaths,  board  and  education. 

He  infitted  in  the  latt  place,  that  the  leafehold  eftate  in  St. 
Martin* s  Lane  ought  to  be  deemed  a  part  of  the  tettator's  eftate, 
and  does  not  go  to  his  wife  by  furvivor(hip,  and  that  it  is 
equally  a  fraud  upon  the  cuttom  as  if  he  had  taken  it  to  him- 
fclf  for  life,  remainder  to  the  wife  for  life  ;  for,  as  it  is  a  joint- 
tenancy,  (he  is  as  much  intitled  to  the  whole  by  furvivor(hip, 
a^  if  it  had  been  limited  to  her  in  remainder  only. 

X  X  3  .      Mr. 
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Mr.  Noel  zni  Mr.  Clarh^  for  the  defendants,  infifted,  this  if 
a  new  point,  and  tha^  there  is  no  inftance  of  a  cafe  of  chifvU|id 
before  upon  the  cuftom  of  Loi^dony  that  this  was  a  purchale 
piade  by  the  tcftator  when  in  health,  and  ten  years  before  bis 
death  ;  and  that  his  widow  being  made  a  joint  purchaibr  witli 
bitn,  it  was  an  intereft  a^folutely  vefted  in  her,-  and  fuch  ts\ 
intercft  that  he  could  not  have  difpofed  of  unlefs  he  had  fiir« 
vived  her,  and  therefore  ibe  does  not  claiin  it  as  a  gift  now  (roo^ 
her  hufband,  but  by  operation  of  law,  the^'ari  ticcnJkindL 

Lord  Chancillor, 

I  ap  of  opinion,  the  account  fett\ed  between  the  plaintiff 
who  was  30  years  of  age  at  that  time,  and  the  defendant  bit 
mother,  ought  to  (land  and  not  be  unravelled  ;  but  faid  be 
would  give  liberty  for  any  of  the  parties  to  furcbarge  and  falfi- 
fy,  and  direded  accordingly. 

As  to  the  point  of  maintenance,  I  think  it  was  not  the  inten- 
tion of  the  tcfbior  i^  (hould  come  out  of  the  pocket  of  the 
mother. 

Ta  remain  in  her^handt  till  the  daughter's  age  $/  iweuij-'nuir 
marriage^  meant,  as  the  mother  is  left  executrix,  that  fin 
ihould  hot  pay  it  till  then. 

And  if  his  intention  ^a$,  that  (b^  (bould  keep  the  daugh^ 
tcr's  cuilomary  part  apd  not  pay  it  till  the  contingency  hap- 
pened, then  he  could  not  have  it  in  his  view  that  (he  ihoulcl 
pay  inierelt  for  it  in  the  mean  tiqie. 

This  claufe,  at  her  expencey  iffc.  is  (aid  to  be  a  qualificatioa 
of  the  legacy  to  herfeif,  and  that  he  intended  therefore  the 
mother  fhould  maintain  her. 

Perfons  cannot  fpeak  the  whole  at  once ;  the  t^ftator  cer- 
tainly meant  maintenance  in  the  iird  inftance  (hould  come  out 
of  the  daughter's  orphanage  part,  and  if  that  was  not  fufficient^ 
then  I  apprehend  he  did  intend  the  reft  of  her  maintenance 
fliould  have  come  out  of  the  reftdue  of  the  legatory  part.  Hi| 
Lord(hip  therefore  dire5cd  the  ex  pence  of  the  fifter's  mainte- 
nance, from  the  time  of  her  father's  death  to  her  own,  to  be 
paid  out  of  the  produce  only  of  her  capital  of  the  orphanage 
part,  for  (he  capital  itftlf  he  faid  could  not  be  broke  into. 

The  or^^hanaie  His  Lordfbip  afked  Mr.  Recorder  Stracey^  how  the  cuftom  of 
thcTe  *to  "^!rt  ^^"'*^^  **  ^iih  regard  to  the  funeral  expences  of  a  child  of  a 
ihaUpaytbc  '  freeman  who  dies  afier  the  father,  whether  they  ought  to  b^ 
charge  of  »  paid  out  of  the  legatory  part  of  the  teftator's  ettatc,  or  the 
cbUd'.  funeral,   child's  orphanage  (hare.  ^ 
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Mr.  Recorder  faid  be  did  not  know  th^t  it  had  ever  been  fet* 
fled  by  the  cu&om  of  London  out  of  which  fiind  it  fhould  be  paid. 

Lord  ChanciUor  faid,  I  think  it  very  juft,  and  reafonable,  the 
child's  orphanage  fliare  fhould  pay  it.;  and  dire£led  according- 
ly the  mother  ibouid  be  allowed  what  (he  had  expended  in  her 
daughters  funeral  oiit  of  her  capital. 

With  regard  to  the  leafehold  eftate  bought  by  the  tefiator  of 
the  vicar  of  St.  Martinis, 

I  am  of  opinion,  there  cannot  be  a  clearer  cafe  of  a  fraud 
on  the  cufiom.  | 

There  are  feveral  cafes  of  fraud  on  the  cuftom  of  Londony  ir  a  frremaa 
tho'  not  in  fpccie  with  the  prcfcnt  cafe  :  it  has  been  held,  if  a  **'^''^^"  Yn'f 'ch 
freeman  difpofes  of  his  property  in  fuch  manner  as  not  to  take  a  iDtnj^r'as  not 
place  till  after  his  death,  it  is  a  fraud  on  the  cuftom.  to  take  pi«ce  tiU 

after  hia  dejth, 

Here  the  freeman,  poflfelTed  of  a  perfonal  eftate,  lays  out  the  coftJm.  °" 
fome  of  it  in  a  purchafeof  a  leafehold  eftate  for  the  joint  lives 
himfelf  and  his  wife. 

The  confequence  is,  the  hufbaad  might  have  difpofed  of  the 
whole. 

It  has  been  faid,  if  the  wife  furvives  him,  the  moment  he 
dies,  this  is  to  be  talcen  out  of  his  perfonal  eftate;  for  that  it 
does  not  come  to  her  by  the  gift  of  the  huiband,  but  by  opera«> 
tionoflaw,  lYic  jus  accrefandi. 

And  yet  it  muft  be  allowed,  that  in  his  life^time  he  had  j^  T^  """^^ 
equal  power  to  difpofe  of  it  as  any  other  part  of  his  perfonal  tu^l^lqoireany 
eftate;  for  the  wife  cannot  during  the  coverture  acquire  any  r'n(*«^ty ^lAind 
property  diftind  from  the  hufl)and.  ^S/^  **°^ 

Suppofe  JoJhuaCoomeshzi  taken  the  leafehold  eftate  for  him* 
felf  and  one  of  his  children,  it  had  been  a  gift  as  to  a  moiety 
only ;  and  as  to  the  other  moiety,  it  would  be  an  advancement 
to  the  child,  and  muft  be  brought  into  hotchpot.  ' 

Suppofe  he  had  taken  it  intirely  in  the  name  of  his  wife^ 
then  it  would  have  been  the  eftate  of  the  lAifband,  and  he 
might  have  difpofed  of  it  in  his  life-time  equally  as  now. 

Indeed  if  the  giCt  to  the  wife  had  been  made  by  the  hufband  ^^  *•»  h*^  been 
to  truftecs,  for  the  fcparatc  ufe  of  the  wife  in  poffeffion,  this  T^^\ll\^]^^^ 
npce  (lie  of  the  wife  in  poOTemoii,  inclined  to  think  fuch  a  gift  would  hifc  been  |go4 

X  X  4  night 
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migbt  have  been  of  a  diflFcrent  confideration,  and  I  fliould  be  in- 
clined to  think  fuch  gift  was  good  i  but  I  will  not  give  an^ab* 
folute  opinion. 

Upon  the  whole,  I  think  the  leafehold  eftate  To  purchafedy 
xnuft  be  confidered  as  part  of  Jojhua  Coomes^s  perfonad  eftate. 

Lord  Hardwicke  direded  it  to  be  fold  before  the  Mafter,  and 
the  money  ariiing  from  the  falc  thereof,  to  be  applied  in  like 
manner  with  the  reft  of  the  tciiaior'sr  perfonal  eftate. 

He  dlre£led  the  widow's  third  part  of  the  cuftomary  eftate, 
and  alfo  the  refidue  of  the  teftamentary  part,  afcer  dclits  and 
legacies,  to  be  retained  by  the  defendant  Elling  and  his  wife. 

And  as  to  the  remainder  of  the  orphanage  part,  he  declared 
the  plaintiff  to  be  intitlcd  to  one  third  in  his  owa  right,  and 
the  other  third  in  the  right  of  his  iifter,  and  direAed  it  to  be 
paid  to  him  accordingly. 

Cafe  258.  Crabtree  verfus  Bramble^  March  4,  1 747. 

|i.  B  by  irticics  X  T  P  O  N  a  marriage  between  Richard  BramhU  and  Mtrj 
mx^TtTcoll  VJ  TimbreU,  by  articles  previous  thereto,  dated  the  15th  of 
nantciitoiay  October  1698,  in  coniideration  of  one  thoufand  pounds  por* 
out  2000 /.in  tion;  Richard  Bramble  covenanted  with  truftees  before  Micbait" 
Unit^'lnlio^  ^""^  ^^^^  cnfuing,  to  lay  out  two  thoufand  pounds  upon  the 
fettle' the  fame 'purchafe  of  lands  to  that  value,  and  to  fettle  the  fame  upoa 
on  himfflHor  truft  for  Richard  Bramble  for  life,  and  after  his  deceafe,  to 
his*de*ceafe,  i"  Mary  for  life,  and  after  both  their  deceafes,  to  the  ufc  of  truf- 
Mary  h  s  in-  tees  and  their  heirs,  upon  truft,  that  the  eftate  fo  to  be  pur- 
hff'LTl^xu  ^^^^^^y  zf ur  the  dc2t\\s  of  Richard  ^nd  Mary,  be  fold,  and  the 
bo:hth'irde.  nion>es  arifing  by  fuch  fale  divided  among  all  the  children  of 
cea'cs.toToiKe?  the  marriage,  fhare  and  fharc  alike,  to  the  fons  at  21,  and  to 
monc '  anfing  *^  thc  daughicrs  at  21  or  marriage,  provided  no  fale  be  mads  tiUm 
frcni  in.h  uic,  of  the  jljores  JhaU  become  payable  ;  and  if  all  the  children  (hall  die 
to  be  divided  before  any  portions  Ihall  become  payable,  then  the  eftate  (hall 
dren  or  the  mar-  "'^^  ^^  ^o\A^  but  after  the  deceafe  of  fuch  children,  the  trufteef 
riage,  to  tons  at  and  their  hsirs  (hdll  ftand  feifed  of  the  fame,  in  truft  forRichard 
3,1,  daugh'crsatand  J/j/y,  and  the  furvivor,  and  the  heirs,  executors,  admioi* 
prwiHcd no  fuL'   "raiors  ;;iid  alliens  of  luch  lurvivor  for  ever. 

he  nuitie  till  one  of 

the  fratti  JhaU  hconre  payahh.  The  puichafe  wjs  made  accordingly,  zhtxvitiAt  EGxahetb  xht  onjf 
furviving^child  d.cci  u«.rr.a:r!e'i,  hnt  In.l  atianed  the  aj  e  of  21,  thr  abl'oluie  proprietor  of  thcfe  cftatfft; 
EUs»ab<th  having  taken  ihcm  as  Jand  in  her  Jifr  time,  aa4  done  a^s  to  (hew  Qx  iotended  they  ihould  bo 
COit£idc(ed  it  real  tilatr,  iht-y  muft  be  held  as  fuch  aud  go  to  the  heir. 

The  marriage  took  cfFtft,  and  eleven  hundred  and  fifty 
poui.ds  W.1S  laid  out  foon  ^ftcr  in  the  purchafe  of  lands  in  tho 
iCanJ  of  Tlqrney  in  Zujj'cx^  and  fcitlcd  to  the  ufcsiQ  the  articles* 

Richari 
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Richard  by  his  will  direds  his  executors  to  purchafe  lands 
of  the  full  value  he  was  obliged  to  purchafe  on  his  marriage, 
and  fettle  the  fame  on  fuch  perfons,  and  for  fuch  u(es  as  he 
ought  to  have  done,  it  being  his  intent  that  the  marriage* 
agreement  fhould  be  performed. 

Richard  Axti  the  ij^,ih  of  Jugujl,  1701,  and  a  further  pur« 
chafe  was  made  of  a  farm  called  Raymonds  in  Sujix^  in  truft 
for  the  ufes  in  the  marriage-articles  ;  Mary  the  wife  of  Rich* 
ardy  on  the  death  of  her  hufband,  entered  upon  both  theeftates^ 
and  enjoyed  them  till  her  death,  which  happened  the  i8th  of 
November  J  1742  :  EUzahith^  the  only  furviving  daughter  by 
Richard^  died  unmarried,  and  inteftate,  the  7th  of  Dicember^ 
1744,  and  the  plaintiff  her  fifter,  of  the  half  blood,  and 
next  of  kin,  hath  taken  out  admiiiiftration,  and  thereby  be- 
come intitled  to  the  inteftate's  perfonal  eftate;  and  infifts, 
that  the  truft  eftates  by  virtue  of  the  marriage-articles  ought 
to  be  confidered  in  a  court  of  equity,  as  perfonal  eftate  of 
Elizabeth^  fhe  having  attained  21  years  in  the  life-time  of  her 
mother,  and  that  the  eftates  were  never  conveyed  to  Elizabeth^ 
per  did  fhe  ever  apply  to  the  truftees  for  any  conveyance,  nor 
did  (he  do  any  a<St  whereby  fhe  confidered  the  eftate  as  real, 
and  therefore  the  plaintiff  has  brought  her  bill,  that  the 
truft  eftates  may  be  fold,  and  the  money  be  paid  to  her,  and 
likewife  the  rents  in  arrear  fince  Mizabitb*s  death. 

The  defendant  Richard  Bramble  infifts,  tnat  as  the  truft 
eftates  were  not  fold  by  the  truftees,  and  turned  into  money  in 
Jtbe  life  of  Elizabeth^  and  as  Elizabeth  did  receive  the  rents  of 
thetcftates  from  the  death  of  her  mother  to  her  own  deaths 
the  fame  ought  to  be  confidered  as  real,  and  not  as  perfonal 
eftate ;  and  therefore,  on  the  death  of  Elizabeth^  infifts,  the 
eftates  defcended  to  him  as  her  heir,  on  the  part  of  the  father, 
the  defendant's  grandfather,  being  the  only  brother  of  Richard^ 
the  father  of  Elizabeth. 

It  was  proved  in  the  caufe,  that  EUzabethy  in  1728,  let 
Raymonds  (^rm  to  one  Lindop^  upon  leafe  for  the  term  of  ix 
years,  and  that  he  agreed  to  pay  the  yearly  rent  of  50/.  to 
Elizabeth^  her  heirs  and  ailigns,  for  this  farm,  and  he  did, 
.from  time  to  time,  pay  Elizabeth  accordingly,  as  the  fame 
became  due ;  and  before  the  expiration  of  the  firft  term,  on 
the  8th  of  December^  1739*  Lindop  took  a  further  leafe  of  the 
/arm  for  21  years,  at  the  fame  rent,  and  with  the  ufuai  cove- 
nants both  on  the  part  of  the  leffor  and  the  leffee,  and  paid 
Elizabeth  the  rent  fo  long  as  (be  lived, 

Mr. 
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Mir.  SfUciUr  Gmeral  fof  the  plaintiff. 

The  qupftion  is,  Whctber  this  ia  to  be  confidcred  u  landi 
or  money ;  if  the  latter,  then  it  goes  to  the  pUiaciflF,  the  fifler 
of  the  half  blood  to  Elizabab  Br^n^hU. 

Independent  of  any  eleSion  Eiizaiftb  may  have  m^de,  clearly 
it  is  money;  and  if  Und  is  directed  by  marriage-arcicles  to 
be  turned  into  money,  in  this  court  it  is  to  be  confidcred  as 
perfonal  eitat^^. 

In  the  cafe  of  GuiJai  verfus  Guidni^  after  Trinity  term,  174S» 
a  fum  oif  money,  by  articles  previous  to  the  marriage,  was 
agreed  to  be  laid  out  in  the  purchafe  of  lands  in  Gnat  BriiatM^ 
or  in  fome  church,  colleyet  or  other  renewable  leafi;,  and  to 
be  fettled  to  particular  ufes,  the  laft  limiution  to  the  huC^ 
band  and  his  heirs« 

The  money  was  not  invefted  in  the  purchafe  of  any  free- 
hold, or  leafehold  lands,  but  remained  in  money  to  thedeadi 
of  the  hufband,  and  as  hi  bad  made  no  eU&ien^  Lord  Ch4ncellar 
held,  that  at  the  time  of  his  death  it  ftood  in  equity  as  it  did 
in  the  articles,  either  to  be  laid  out  in  freehold  or  leafehold, 
and  therefore  this  court  will  call  it  one  or  the  other,  accord- 
ing to  the  rule  in  equity,#hat  what  is  agreed  to  be  done  muft 
be  confidered  as  done,  and  declared  that  the  money  ought  to 
be  laid  out  in  Ahe  purchafe  of  lands  of  inheritance,  or  in 
church,  l^c* 

In  the  prefent  cafe,  Elizabeth  made  no  ele^ion^  and   there- 
fore at  her  death  it  ftood  in  equity  as  it  did  in  the  articles, 
and  as  it  was  there  dire^ed  to  be  turned  into  perfonal  eftate,  ' 
muft  be  confidered  as  fuch* 

He  then  cited  the  cafe  of  Lingen  verfus  Sowray^  i  P.  JFrnu 
172.  where,  by  articles  before  marriage,  the  hufband  agreed 
fo  add  700/.  to  the  wife's  portion  of  7C0/.  and  the  fecuritics 
for  this  money  were  agreed  to  be  invefted  in  land,  and  the 
)aft  remainder  was  to  the  huft)and  and  his  heirs  ;  250/.  of  the 
money  was  called  in  by  the  huft>and,  and  afterwards  placed 
put  by  him  on  a  different  truft,  and  declared  to  be  to  him, 
his  executors  and  adminiftrators  ;  this  I^ord  Harcourt  held  tO 
be  an  alteration  of  the  nature  of  it,  and  that  it  (hall  be  taken 
to  be  perfonal  eftate,  fince  the  huftsand's  declaring  the  truft  to 
his  executors,  feems  tantamount  with  his  having  declared  that 
it  (hould  not  go  to  his  heir. 

Here,  by  the  dire£lion  of  the  hufband  Richard  Br amUt^  af- 
ter.his  and  his  wife's  death,  the  truftces  are  to  turn  it  intqi 
money  to  be  divided  among  the  children  of  the  marriage,  and 
thcrtfore  what  is  agreed  to  be  done,  mi^ft  be  confidered  as 
done,  I'ue 
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The  fecond  quefiion  is.  Whether  ERzahah^  the  only  fur- 
yiving  child  of  the  marriage,  did  any  %&  to  declare  her  elec- 
tion it  Ihould  continue  land.     . 

It  has  been  infifted  by  the  defendant  in  the  anfwer,  that 
ibe  has  done  it  by  letting  Raymonds  farm  upon  two  dYffiercnt 
Icafes,  one  for  11,  and  the  other  for  21  years,  and  thereby 
Tcferved  a  rack-rent  of  50/.  a  year  to'  herftlf^  bir  Mrs  mut 
Cjpgns. 

There  is  no  colour,  to  -fay  (be  has  made  an  eledion  by  thh 
means,  and  very  extraordinary  (be  (hould  make  a  leafe  whilft 
the  mother  was  living,  who  does  not  appear  to  have  joined ; 
but  fuppofing  it  to  be  a  leafe  made  after  the  mother's  death, 
here  is  no  nne  taken,  the  value  in  no  refped  leffeaed,  nor 
^oes  the  reiervation  to  her  heirs  and  affigns  at  all  hinder  the 
fale  \  for  if  ihe  had  fold  it,  the  purchafer  is  her  affgnee, 
and  takes  as  fuch,  and  therefore  as  fte  has  done  nothing  one 
V^ay  or  the  other,  and  left  it  without  any  ad  to  declare  her 
eledlion,  it  will  not  alter  the  nature  of  it,  but  continues  mo* 
fiey  according  to  the  authorities  cited  and  muft  go  to  ihQ 
plaintiff. 

Mr.  IVtlbraham  of  the  fame  fide. 

The  hufband  who  had  an  abfolute  power  over  the  aoooA 
prders  it  to  be  invefted  in  lands  to  the  ufe  of  ftimfelf  for  life, 
and  to  the  wife  for  life,  and  then  direds,  on  the  death  of  the 
furvivor  of  hu(band  and  wife,  that  it  fhould  be  (notwitftand-^ 
ing  the  eftate  in  lands  for  their  lives)  turned  into  money  ta 
)>e  divided  among  (he  children, 

If  the  articles  are  to  be  carried  info  execution,  according 
to  the  letter  of  them,  then  clearly  the  land  ought  to  be  fold, 
for  whereyer  it  is  agreed  to  be  fold,  or  direded  to  be  fold,  this 
court  will  look  upon  it  as  money.    ' 

The  father  and  mother  might  apprehend  it  would  be  incon- 
venient to  le^  children  be  tenants  in  common  of  land^  and  as 
here  was  a  child  of  a  former  venter,  it  might  be  done  i^ith  a 
yiew  of  giving  her  a  chance  of  coming  in  for  a  fliare. 

In  D9ughty\tx{M%  Bully  2  P.  Wms.  321.  ^«  The  plaintiff's 
f^  father  devifed  Jands  to  truftees  i¥i  fee,  in  truft  to  apply  the 
f<  profits,  till  fale,  for  the  benefit  of  all  his  four  children^ 
5*  and  the  furvivors  and  furvivor  of  them  equally  ;  and  on 
<<  further  truft,  that  z%  foon  as  the  tfuftees  (ball  fee  neceffary 
f*  for  the  benefit  of  the  children,  they  (hould  fell  the  pre- 
\^  miffes,  and  apply  the  money  for  the  benefit  of  the  four 
\^  children  equally «  to  be  pai4  4t  21,  or  marriage.     >/.  the 

"  cidcfl; 
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<<  eldeft  of  the  four  children  attained  21,  and  married,  and 
*^  died  without  iffiie,  inteftate,  leaving  a  wife :  the  court  de« 
**  creed,  the  lands  being  in  all  events  devifed  to  be  fold, 
*'  though  the  time  for  fale  was  left  to  the  executors,  wu 
^*  perfonal  eftate,  and  J.*s  widow  muft  have  a  moiety  of  J.^s 
««  fliair." 

So  that  it  was  iletermtned  to  be  perfonal  eftate,  becaufe  it 
was  fo  declared  by  the  perfon  who  had  the  original  power. 

The  queftion  is.  Whether  any  thing  has  been  done  by  Eli* 
xabitb  Brambli'i  either  in  the  life-time  &f  the  mother,  or  in 
her  own,  to  Ihew  her  ele&ion  that  it  ihould  be  real  eftate  I 

The  granting  the  lea/es  in  the  mother's  life-time  fhews  no 
more  than  flie  intended  to  make  ihe  beft  of  the  land  ;  (he  en- 
joyed the  lands  for  two  years  after  her  mother's  death ,  and  if 
ihe  had  intended  to  fell  them,  could  not  have  done  more  for 
the  advantage  of  felling  them,  than  letting  them  out  on  a 
rack-rent,  and  therefore  this  fadl  \s  of  no  avail  to  fliew  her 
intention  to  make  it  real  eftate,  and  if  fo,  then  the  articles 
ought  to  be  fpecificaliy  performed  ;  and  the  court  will  not  be 
averfe  that  it  fliould  fall  into  the  hands  of  the  plaintiff,  a  filler 
of  the  half-blood,  rather  than  to  the  defendant,  a  remote  re* 
lation,  who  happens  to  be  heir  at  law. 

Mr.  AtUrnifdmral  counfcl  for  the  defendant. 

Elizabeihy  in  1728,  made  a  leafe  for  11  years,  and  in  17391 
for  21  years,  of  this  farm,  and  refervtd  a  rent  of  50/.  a  year, 
payable  to  her,  her  heirs  and  ailigns,  a  covenant  on  the  part 
of  tenant  to  pay  it  to  her,  her  heirs  and  ailxgns,  a  provifo  if 
the  rent  ftiould  be  in  arrear,  that  fhe  might  re-enter,  and  hold 
to  her,  her  heirs  and  affigns,  and  covenants  likcwife,  on  the 
part  of  herfelf,  her  heirs  and  ailigns,  to  perform  ihe  fevcral 
intents  and  purpofes  of  the  leafe. 

The  general  queftion  is.  Whether  this  is,  or  [is  not,  to  be 
confidcred  as  perfonal  eftate  ? 

There  is  no  difpute  but  Elizabeth  had  the  equitable  abfolute 
property,  but  fays,  the  plaintift',  though  flie  enjoyed  it  as  a 
real  eftate,  yet  as  there  is  nothing  done  to  fliew  her  intention 
or  inclination,  it  fhould  be  confidered  as  real  edatc,  it  ought 
to  go  according  to  the  dirc£tion  of  the  articles. 

It  is  not  natural  to  fuppofe  the  parties  to  the  articles  Qiould 
mean  to  convert  it  into  perfonal  eftute,  where  it  was  not  at  all 
neceftary,  or  of  any  advantage  to  the  child,  it  ftiould  be 
converted  into  money. 

The 
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The  moft  material  queftion  is,  whether  it  does  not  Appear 
on  all  the  circumftanccs  of  the  cafe,  it  was  her  intention  to 
confider  this  as  her  real  eftate,  and  if  fo,  the  court  will  not 
alter  that  merely  becaufc  the  original  truft  was  to  turn  it  into 
money,  and  merely  too  to  make  it  from  the  heir  at  law  i 

Afts,  as  well  as  words,  will  declare  the  intention,  her  giving 
receipts  for  rents,  as  the  rents  of  real  eftate,  and  as  £e  has 
thought  proper  to  receive  it  from  a  tenant  of  real  eftate,  flic 
does  not  confcquently  receive  it  as  money,  but  confidcrs  it  as 
her  real  eftate. 

The  plaintiff  claims  it  merely  as  her  perfonal  reprefcntative,^ 
and  not  under  the  articles. 

It  Is  objected,  (he  has  not  applied  to  the  truftees  for  pofief- 

fion  of  the  lands. 

But  what  (he  has  done  is  ftrooger,  for  (be  has  in  oppofition 

to  them  taicen  the  poflef&on. 

Mr.  Noel  of  the  fame  fide."        ' 

>       •      4  ■ 

This  court  does  not  confider  abfolutely  money  to  be  laid  out 
in  land,  as  land,  or  land  to  be  turned  into  money,  as  money, 
unlefs  it  is  confident  with  the  purpofes  for  which  ttiS  land  was 
intended  to  be  fold ;  or,  on  the  other  hand^  for  which  the 
money  is  to  be  invefted  in  land^ 


J  « 


As  to  the  articles  themfelves,  diredcd  firft  to  be  laid  out 
in  land,  but  for  the  eafe  of  their  children,  the  contrafiing 
parties  had  it  in  view  to  turn  it  ittt(>  money. 

^    Provide  J,  no  faU  bi  modi  till  q^u  of  tb$  Jburajhall  iicomo  p^^Ue. 

Therefore,  if  that  cafe  did  not  happen,  pf  its- being  necef- 
fary  to  turn  the  eftate  into  mpney,  in  order  to  pay  a  (hare  that 
was  become  due,  then. they  did  not.  intend  it  ibpuld  be  con« 
fidcred  as  perfonal  eftate.    . 

• 

In  the  cafe  of  Cbahner  verfus  Butchery  March  8,  17369  i7f  the 
RcllSf  the  difpute  was  between  a  reprefentative  of  perfonal 
eftace,  and  an  beir  at  law :  money  there  00  mortgage  agreed 
to  be  laid  out  in  land  to  the  hufband  for  life,  to  the  wife  ^r 
life,  and' if  no  ilTue,  the  abfolute  difpofal  in  him^  he,  after 
the  wife's  death  without  iflue,  declared  it  Jhould  not  be  laid  out  in 
landi  the  court  held,  if  the  queftion  concerned  the  right  cf  a 
third  perfon,  the  declarations  of  the  hi^and  (bould  not 'be 
read  ^  but  as  it  was  between  his  perfonal  and  real  reprefenia- 
tivcy  they  fhould  be  read,  and  determined  it  upon  the  decia« 

ration 


G 
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mtlon  only  i  there  tt  no  pretence  in  the  prefent  cafe  that  JSSi§^ 
iith  ever  n^e  any  declaration  it  ihould  be  turned  into  noney  | 
and  in  the  cafe  of  Edwards  and  thi  Counie/s  $/  fVarwUi^  a  Wmu 
171.  Lord  MaccUsfiild  {dlkd^  in  all  cafes  where  it  is  a  oieaturing 
caflrbetwixt  an  executor  and.  an  heir,  the  latter  Avail  in  e(|Muy 
have  the  preference. 

Tile  enjojrincnt  of  Elixaiab^  who  had  a  power  over  it  in 
that  ipecie,  -coofideriDg  tt  as  land^  is  in  itfelf  an  evidence  ef 
faer  iatention,  that  it  flumldfiot  *be  turned  into  money. 

It  would  be  very  extraordinary  to  fa)%  that  the  heir  fliouM 
be  the  objeA  in  rdfped  to  binding  him  by  the  coveoants  in  the 
leafes  to  make  good  the  purpofes  and  intents  thereof^  and  yet  it 
ihould  not  be  the  objed  as  to  any  benefit  under  tliem^  but 
fliottld  -go  to  lier  perfonal  feprefenutive* 

All  the  circumftances  put  together  are  ftrong  to  fhew  tht 
^arty,  -who  had  a  power»  meant  it  fliould  continue  as  land* 

And  though  the  defendant  has  been  called  a  dtftaht  relation^ 
he  cannot  be  confidered  in  that  light,  when  he  is  dirrdly  in 
the  male  line  of  Richard  the  party  to  the  articles^  at  he  it  a 
jgrandfoo  of  his  brother* 

Loftl/CllANCELlOS) 
r 

This  IS  a  queftion  between^a  petfonal  repreientative  an^ts 
heir  at  law,  and  concerning  a  property  which  at  prefent  it 
*cxiBiihg^«s'ftal  eftate. 

It  has  been  contended  on  the  fide  of  the  plaintiflF^  that  tbli 
which  is  now  real  eftate,  and  (landing  in  trufiees  names,  is  CD 
oHft^e  its  nature,  and  to  be  confidered  asperfqnal-eftate. 

The  general  qui^ftion  is,  whether  it  is  to  be  confidered  al 
Idnd  or  money  i  and  this  will  depend  on  two  queftions ;  Fir/t^ 
Whether  on  the  nature  of  the  truft  in  the  articles  independent 
of  any  clefiion  by  Elixabitb^  it  ought  to  be  confidered  as  land 
or  money  ?  Secondly^  Whether  Elizatetb  has  Ihewn  any  ioten^ 
tionit  fhould  be  kept  as  real  eftace  i 

To  be  fure,  it  cannot  he  faid  to  be  a  clear,  fcafe^  but  ba 
ahe  face  of  the  articles  one  of  the  weakeft  in  which  a  perfooal 
reprefentative  could  come  into* this  court,  to  turn  it  into  moneyi 

The  truft  under  the  articles  is,  ^'  that  the  eflate^  fo  to  be 
^^  purchafed  after  the  deaths  of  Richard  and  Mary^  be  foldi 
^^  and  the  monies  arifing  by  fuch  fale  divided  among  all  the 

*^  children 


in  tfie  Time  of  Lord  Chancellor  HAtDWicKi,  '%&; 

^<  children  of  the  marriage,  flitre  and  Ihare  alike,  to  tlie  fona 
^^  at  twenty- one,  aod  to  the  daughters  at  twenty-ooe  or  mar- 
**  riage,  frovidtd  no  faU  U  modi  tiU  $ni  of  tbo  JImrn  hecmno 
**  payabUr 

It  is  truly  obferved,  that  the  contrading  parties  fuppored 
ther^  m»<rht  be  more  children  than  one  of  this  marriage,  and 
confequently  more  convenient,  if  feveral,  to  take  their  por- 
tions as  money,  for  tlie  provifion  being  fmall,  it  might  be 
wanted  to  fet  them  ujp  in  trade,  ^t% 

Nothing  is  faid  offa  fole  child,  but  only  that  it  (hould  be 
divided  among  the  dhxldren,  and  by  turning  it  iiUo  money 
might  be  done  with  more  eafe;  but  to  have  direded  a  cokn- 
pulfory  lale  u'tybh  one-child,' would  have  been  a  pretty  frivolous 
dire£lion  of  a  parent. 

The  provifo  is  not,  till  the  money  crifing  by  faleihould  bC" 
come  payable,  but  until  om  of  tbo  fiares  becotm  pay4^k  i  which 
is  ftill  proceeding  as  if  the  whole  was  not  to  go  to  obe. 

And  the  very  laft  dtfttfe  is,  if  M  the  MUrtn  Jhatt  Mi  btfon 
any  portions  Jhall  bicomt  pajabh^  *^  then  the  cflate  (hall  not  be 
^*  fold  ;  but  after  the  deceafe  of  fuch  childrtn  the  truftees  and 
<<  their  heirs  iball  (land  feifed  of  the  fame  in  truft  for  Ricbard 
^<  and  Mdry^  and  the  furvivor,  and  the  heirs,  executbrs,  adkni* 
**  niftratOrs  and  affigns  of  fuch  Airvivor  for  eyer/' 

Sathat  taking  the  cohftrudion  of  the  declaration  of  tnift 
together,  the  <!bntra'(9ing  parties  fiem  to  have  had  in  view  the 
cafe  of  feveral  children ;  but  the  obfervations  I  have  made  are 
not  decifive,  becaufe  they  do  not  abfolutely  determine  there 
fhould  be  no  fale  if  one  child,  though  they  have  weight  fo  far 
that  the  cafe  in  which  they  direAed  a  fale  has  not  happened. 

The  fecond  queftion  is,  as  to  the'tteSionof  £/isa^^i6  the 
daughter,  whether  there  be  any  evidence  in  the'  cafe  of  her 
ele£ting  to  keep  this  as  liad  ? 

Itmuftbe  allowed  equity  follows 'the  cbhtrafis  of  parties^ 
in  order  to  preferve  their  intent,  by  carrying  it  into  execution^ 
and  depends  on  this  principle,  that  what  has  been  agreed  to*  be 
done  for  valuable  confideration  is  confidered  as  done,  and  holds 
in  every  cafe  except  in  dower  I  and  therefore  Where  money  is 
\fi  be  laid  out  in  land,  there  the  court  will  make  it  have  thtf 
property  ot  land  |  the  fame  rule  of  lands  to  be  converted  into 
money. 

N-)  election  could  detei'iriine  the  qtfeftion  as  to  thofe  clainl- 
ing  uader  the  uufl^  but  as  to  thofe  only  who  claim  as  volun* 
tecrs« 

The 
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The  father  Richard  BramhU  died  in  17OT9  the  mother  Fn 
1742,  and  being  reduced  to  one  child,  muft  depend  entirely 
on  her  ads;  (he  did  not  die  till  17441  and  therefore  capabk 
of  judging,  as  Ihe  was  turned  of  40. 

She  on  the  mother's  death  entered  on  the  land,  and  from 
that  time  continued  in  polTeffion  for  two  years,  received  the 
rents,  made  no  application  to  trufiees  to  fell,  nor  brought  a 
bill  againft  them  to  fell,  though  ihe  had  a  right  to  apply  to 
them  to  fell,  and,  as  ceftny  que  irufi^  might  have  contradtd 
for  felling,  and  bound  the  trufleesf. 

But  there  is  ftill  fomething  more  in  the  cafe ;  fhe  made  a 
leafe  in  17299  of  the  lands,  referving  a  rent  to  her  and  her 
heirs,  and  liLewife  in  1 739*  with  the  fame  refervation. 

This  hath  been  infifted  to  be  a  further  aA  to  (hew  ihe  ap« 
proved  of  its  continuing  as  land. 

It  wasV>bje<9ed,  the  leafes  were  made  in  the  life- time  of  the 
mother,  who  had  her  life  in  theeftate ;  but  the  queftion  is  not, 
whether  ihe  had  a  right  to  leafe  it  out,  but  whether  this  does 
not  amount  to  an  approbation  of  its  continuing  as  real  eflatc. 

inzaietb,  as  fte  Had  ihe  any  right  to  make  an  election  at  twenty-one  after 
~  ^5  ?"*'  the  death  of  the  father,  as  ihe  was  the  only  child  of  the  mar- 
liagc,  had  aright  fiage  f  I  am  of  opmion  that  (he  had  a  right  to  elttt  even  during 
«Ten  in  her  mo-  thc  mother's  life,  and  that  ihe  might  have  come  into  this  court 
t^wme?!!:!"^!!  ^^  compcl  the  truftces  to  fell  this  revcriion  for  her  benefit,  even 
courr,  to  compel  in  the  mother's  life-time}  and  though  ihe  bad  this  right,  yet 
thctruftecsiofcUjnftcad  of  doing  this  ihe  makes  leafes  of  the  lands,  refervioe 

the  leverfion  in  ^  ^     •  _^     I.       t  •  -i     /r  * 

thefc  land!  for    ^^^^  ^^  '^^^i  oir  betrs  and  ajftgns. 

her  benefit. 

Can  there  be  a  ilronger  evidence  to  ihew  her  intention  to 
continue  it  as  real  eftate,  than  that  ihe  had  bound  her  heirs  \q 
make  good  this  leafe  i 

It  has  been  faid,  the  truftees  in  point  of  law  had  a  right  to 
receive  the  rents,  and  to  be  fure  they  had  \  and  yet  (he  enters 
againil  their  pofleifion,  and  grants  leafes  of  the  lands  ;  and  it 
was  a  very  material  obfervation  of  the  defendants  counfel  with 
regard  to  the  heir's  being  liable  to  an  a£lion  on  the  part  of 
the  Icflce. 

The  cafe  of  Lingen  verfus  Sowray  in  one  part  of  it  is  rather 
for  the  defendant,  for  **  the  articles  (faid  Lord  Harcaurt)  have 
^*  in  equity  changed  the  nature  of  the  money,  and  turned  it  a 
**  it  were  into  land  ;  and  therefore,  as  to  fo  much  of  the  1400/. 
^*  as  is  fubfiding  upon  the  fecurities  on  which  it  was  originally 
*^  placed,  or  on  any  other  fecurities  when  no  new  trufis  have 
tten  declared^  it  ought  to  be  confidered  as  real  eilate, 

2  This 
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This  court)  if  one  may  ufc  the  expreffion  in  a  court  of  Th«« court  mher 
jufticc,  rather  leans  to  an  heir  at  law,         .  ^J^^^j;  **  ^ 

But  what  uft  does  Lord  Harc$urt  make  of  the  words  Execu^ 
t9rs  and  Admlmfimtmn  in  that  cafe  ?  why,  fays  he,   <^  as  to  the 

^'  250/.  of  the  1400/.  which  was  called  in  by  the  hufband, 
**  and  afterwards  placed  out  on  fecurities  on  a  difTerent  truft, 
^^  that  (hall  be  taken  to  be  perfonal  eftate  %  for  placing  it  out 
^-  thus,  I  take  to  be  an  alteration  of  the  nature  of  it,  fince 
^*  the  hufband's  declaring  the  truft  U  his  executors^  and  admini-* 
^^  Jirators  feems  tantamount  with  his  having  declared  that  it 
**  Ihould  not  go  to  his  heir." 

See  how  far  that  goes  in  the  prefent  cafe,  the  hufband  there 
could  not  do  otherwife  than  declare  the  truft  to  his  esi^eau tors 
and  admin iftrators,  and  yet  the  court  held  it  that  ibould  not  go 
to  his  heir. 

Here  Elizabeth  referved  to  her,  her  heirs  and  affigns^  and  faid  l^rd  Macdef- 
by  the  plaintiflPs  counfcl  fhe  could  not  do  otherwjfe  ;  and  very  fi;^**^!** »'  ^" 

-.  yi_  t  I  1  •  i_    rt  11  ^      •'  the  rule  o\  the 

true  Ine  could  not ;  and  yet,   though  me  could  not  referve  court  to  give  the 
otherwife,  there  is  equal  reafon  in  the  prefent  cafe  to  hold  it  as  <u'°  ^^ ^^' f^^'* 
her  intent  it  (hould  go  to  htr  hiir^  as  in  Lingin  vcrfus  Sowray^  |J^i|.*^""' ***  ^** 
to  the  executors  ;  and  this  will  be  fufficient  to  determine  the 
queftion  as  between  the  reprefentative  of  the  perfonal  eftate  and 
the  heir  J  and  it  was  truly  faid  by  Lord  Macclesfield^  it  has  been 
the  rule  of  the  court  to  give  the  turn  of  the  fcale  in  favour  of 
the  heir. 

And  therefore  as  I  find  it  land,  and  the  abfolute  proprietor 
took  ita<;  land,  and  did  ads  to  (hew  fhe  intended  it  (hould  be 
confidered  as  real  eftate,  I  (hall  confide'r  it  as  fuch  ;  and  there- 
fore the  bill  rauft  be  difmifled,  but  without  cofts. 


Cooki  verfus  Gwyn  and  TFight  and  others^  the  fecond  ftal^   Mi*    Cafe  259. 

cbaelmas  Term  1 7  48. 

THE  bill  was  brought  againft  the  defendant  Gti;y«  for  a  The  court  will 
forecloCure,  and  againft  the  defendant  /^/^^/  for  a  dif-n^t  detrrminc 
covery  of  his  incumbrance  on  the  mortgaged  prcmiflcs,  and  for  Jj;!|'^^*'^^ *,^"  ' 
delivery  of  a  moiety  of  the  eftate  in  pofTeffion  of  the  defendantmotion  that  have 
Wight  to  the  piaintifi^.  ^"  "^""''"^^ 

«  ^  between  pArciet,^ 

Mr.  Un^ht  by  his  anfwer  infifted  on   a  prior  incumbrance ^^^^'^^^'^^^ 
uppn  Givyns  eftate,  and  claimed  to  be  tenant  by  the  curtefy  <)f]jis  ^port. 
the  whole  eftate ;  and  that  his  fon  had  the  fee  under  an  old 
fcttlement. 

At  the  hearing  of  the  caufe.  Lord  Chancellor  decreed  that 
Gwyn  (hould  ledeem  or  ftand  foreclofed,  and  that  the  confider- 
ation  of  the  matters  in  queftion,  between  the  plaintift  and  the 

Vol.  UL  Yy  defendant 


^o  CASES   Argued  and  Determiiied 

defendant  IFigbt  (hould  be  referved  till  after  the  mafter  made 
his  report  in  relation  to  Gwyn. 

The  mafter  reported  the  defendant  Gwyn  .had  not  redeemed 
the  plaintiff  by  the  time  limited,  and  that  report  was  con* 
firmed. 

The  plaintifF,  inftead  of  fetcing  down  the  caufe  upon  the 
equity  referved  between  him  and  the  defendant  JVigbty  applies 
flow  by  motion  for  the  delivery  of  the  pofieffion  of  the  moiety 
in  mortgage  in  him. 

Lord  Chancellor, 

The  court,  where  they  have  at  the  hearing  of  a  cauie  re- 
ferved any  of  the  matters  in  queftion  between  the  parties,  till 
after  the  mafter  has  made  his  report,  will  not  determine  thofe 
matters  in  a  fummary  way  upon  motion,  but  the  plaintiff 
fhould  have  fet  it  down  in  the  ordinary  courfe  upon  the- 
equity  referved. 

A  receiver  miy  If  the  plaintiff  bad  indeed  moved  for  a  receiver,  and  had  laid 
nHji!on"m!tw^th-  ^  prop^""  cafe  before  the  court  for  that  purpofe,  I  would  have 
i^anding  the  re-  granted  the  motion  notwtthftanding  the  refervation  under  the 
fcrvation  of  all  Jccrce ;  bccaufe  this  would  have  been  a  mere  provifional  tut^ 
the^deae""foV    der,  and  would  not   have  afteded  the  queftion   between   the 

ths  is  a   mere    parties. 
pruviilonal  order* 

Cafe  260.  Anonymous,     Afuhaelmas  Terntj  Nov.  10,  1748. 

The  defendant  TV/T^'  ^^'^^^^^^^  moved  that  a  bill  of  revivor  might  be 
being  a  priUnrr  XVX  taken  pro  confejfo  againft  a  defendant,  a  prifoner  in  Ywh 
inn/igpa!,aiid  gaol  for  wa lit  of  an  appearance,  without  the  expence  of  rc- 
tr:n».^g"i'"wou:d  f"oving  him  by  bahea^  corpus  to  the  Fleti  and  bringing  him 
not  beir  the  into  courc,  as  the  demand  againft  him  by  the  bill  was  fo 
expen.e  of  re-    trifling  that  it  would  not  bear  the  charge  of  the  iournev  from 

inov.nii  nim  oy     <^    ,    "^  ^  4  j 

hi:h;ii  ccrpui  lo     lOTt. 

xhthUctf  It  was 

moved,  to  fave  tlii*  exprnre^  that  for  want  of  appearance  the  bill  might  be  taken /ro  eonfrjp  ^  the  covt 

retufcd  to  do  it  in  this  lummiry  wajr. 

Lord  Chancellor  faid,  he  could  do  nothing  in  this  fummary 
After  the  aft  for  ^^y^  but  the.plaintiff  muft  proceed  in  the  ufual  method  pointed 
i^tulo7esui.  oMi  by  the  5th  of  the  prefent  King,  c.  25.  the  ad  «*  for 
ty  erTcaual  *'  makin.T  proccfs  in  courts  of  equity  efl^eAual  againft  perfons 
•ganft  pcifons  cc  ^^^  abicond  and  cannot  be  ferved  therewith,  or  who  refufc 
there  WAS  a  to  appear  ;     aiiU  though  for    fume  time  after  making  this 

doubt  whe  her  aft  there  was  a  doubt  whether  it  extended  to  bills  of  revivor, 
liiiroT'^T^vilw,  '^^"'■^  defendants  refufed  to  appear  to  fuch  bill,  yet  it  it  fettled" 
but  »t  it  now  '  r.ow  that  it  does  ;  and  thcKfore  you  muft  upon  this  occafion 
fettled  th.t  it     have  recourfe  to  the  ordinary  remedy,  and  his  Lordfliip  denied 

does,  and  thrr^--     ,l.  ^.,,^-    „  <  <  •  ^      '  ^ 

fo.ctbepb.nt.ff^^«"''^^*^"- 

muft   lijve  rcipuile  to  thf  ordisary  remedy^ 


A 
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Bijbop  verfus  Church  and  other s,  Dec,  8,  1748.  Cafe  26/. 

Motion  was  made  for  an  injundion  upon  the  following  B.  a  refiduary 
cafe  :   The  plaintifF  was  the  refiduary  legatee,  and  fur-  ^'?'^'*'  ■'•<* '"  - 
viving   cxccutrix^  of  her  huiband,  to  whom  Church  and  one  ©r  h"Vh*uft>" m* 
Owen  had  giVen  a  joint  bond  for  payment  of  a  fum  of  money  :  to  whom  c.  and 
Chu*ch  one  of  the  obligors  died,  and  the  plaintifF  was  indebted  9.  ^^^  S'^^'"  » 

•  •  •^  1  •  J  int  bon ',  C. 

upon  her  own  private  account  to   Owin  who  was  become  a  uied,  and  the 
a  bankrupt.  piaimiff  was 

indebted  on  her 
own  private  account  to  0.  who  is  a  bankrupt ;  the  bill  brought  againf^  his  afUgnees   fot   an  iniun^i  in, 
and  to  fet  off  what  wai  doe  to  her  at  executrix  agaiaft  the  debt  f'|4>in  herfeir  to  the  bankrupt.     Injuoetiun 
denied  :  for  as  fuch  a  fet  off  could  noc  be  done  at  ]aw,  there  it  noinlUnrecf  its  beiu^  allowed  hcre^ 
for  the  debts  are  due  in  different  rights,  and  i  Geo.  2,  dues  not  comprehend  ir. 

The  plaintifPs  bill  therefore  was  brought  againft  his  affig- 
nees  for  an  injunction,  and  to  fetofFwhat  was  due  to  her  as  exe- 
cutrix, ^c.  againft  the  debt  due  from  herfelf  to  the  bank- 
rupt. 

Lord  Chancellor  denied  the  injunction  ;  and  as  to  the  fet-ofT, 
faid,  that  it  was  admitted  this  could  not  be  done  at  law,  nor  did 
he  know  of  any  like  inftance  here  :  the  debts  are  due  indifferent 
rights:  the  ad  of  parliament  of  2  Geo,  2.  c.  22,  fe^,  13.  does 
not  comprehend  this  cafe;  nor  is  it  within  ^  Geo,  2.  for  pre- 
venting the  committing  of  frauds  by  bankrupts,  for  here  was 
no  mutual  credit  between  the  parties,  and  this  matter  had  been 
determined  the  fecond  of  Jpril  ex  .parte  Hope. 

If  this  court  was  to  go  into  inquiries  of  this  fort,  an  account 
muft  be  taken  of  the  teflator'-s  whole  eftate,  till  it  was  feen  if 
there  was  a  furplus  fo  as  thereout  to  make  a  fet -off,  ' 

Another  confequence  would  arife  ;  it  is  often  doubtful  whe- 
ther executors  can  take  a  refidue,  which  might  draw  on  infinite 
expence  if  it  (hould  be  allowed  of  in  the  like  ioftances. 


A 


Jnonymous.     Hilary  Term ^  Jj^.  24,  1748,  Cafe  262. 

BOUT   five  years  ago  a  bill  was  brought  by  feveral  a  drfen  t-Jt 
perfons  claiming  to  be  heirs  at  law  to  the  Duke  of  Buck-  cTiPo  revive 
inpham  ;  the  defendants  likewife  infifted  on  being  heirs  at  law,  ^'^  mone  m- 

.     /r  I-      f^    J  •  L        1    •      ^t^  r  ? '*»nie,  and  that 

and  lilues  were  directed  to  try  it:  the  plaintiirs  were  not  found  is  after  a  decree 
to  be  heirs  at  law,  but  the  defendants  only,  who  have  fet  down  «<?acco«in»,  bc- 
the  caufe  upon  the  equity  refervcd.  iTj'lt  conf,- 

detedasana^or 
for  till  the  account  if  taken  it  is  not  known  on  which  fide  the  balance  liza 
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The  plaintifFs  now  move  to  adjourn  the  caufe  till  the  repre-* 
fentatives  of  fome  of  the  parties  are  brought  before  the  court. 

Lord  Chancellor  faid,  a  defendant  cannot  revive  but  in  nne 
inftance,  and  that  is  after  a  decree  to  account,  becaufe  in  that 
cafe  a  defendant  is  confidered  as  an  ador,  for  until  the  account 
18  taken  it  is  not  known  on  which  iide  the  balance  lie?  ^  but 
even  in  a  bill  brought  for  an  account,  till  the  caufe  is  heard^  if 
there  is  an  abatement,  the  defendants  cannot  revive  ;  and 
therefore  it  is  the  plaintifFs  only,  who  ought  to  fee  there  are 
proper  parties  ;  and  if  they  have  in  this  cafe  negledicd  to  do 
it,  and  (hould  be  defective  in  this  paiticuiar  when  the  caufe 
comes  on  again,  I  (hall  not  let  it  handover  upon  paying  onlj 
the  cods  of  the  day,  which  is  the  ufual  method,  but  (hall  dif<« 
mifs  their  bill  out  of  court  with  colls  to  be  taxed. 

Cafe  263.  Stilfs  vcrCiit  Cowpir,  March  S,  1748. 

!^:i  J.  C,  lets  a  T  N  1700  Sir  John  Coxvper^  the  father  of  the  defendant,  who 
b  viM'Dg  leafe  of  J^  was  intitled  CO  an  und  vided  moiety  of  houfes  with  Mr« 
fixfy.o«cy«"  Henley  \ti  Portugal  Row,  Lincoln's  Inn  Fields^  and  by  a  private 
hintGint  Inn  adt  of  parliament  empowered  to  make  partition,  and  to  let 
F;VA/i  to ;r.  who 0Q J  his  moiety  on  «  building  leafe  for  fixty-onc  years  made  4 
kTr^trihe^*  Jeafe  of  part  thereof  for  fixty-one  years  to  Mr.  tt^ard^  reciting 
pia  ntin  for  the  therein  the  power  given  to  him  in  the  ad  of  parliament  of  leaf- 
temamderot  the  jj^g    ^^^j  ^  liberty  to  the  leffec  to  quit  after  the  firfl  twenty 

•erxn.    He  re-  »'  .    .  -^  ^.  ^  ' 

buUdi  the  hnufc,  years  on  giving  proper  notice. 

•nd   lays   cuC 

5000/  lor  that  purp^fe,  and  pays  the  rcfervfd  tent  of  40/.  to  Sir  J,  C.  till  he  difd.  On  hit  denh  the 
re<'cn(isnt  b:came  initlrd  as  fiill  rtmaiiidrr-  man  in  tail :  for  fix  years  lie  thought  proper  Co  rrccive  rea% 
and  Thrn  brin'^s  an  eje^niept,  and  lecovers  ;it  law  for  want  of  the  ufual  covenants  in  the  buildian  leafe. 


The  piaintiff  brought  hit  bi  1  for  an  injunciion,  and    to  be   fjuteted    in    pofTelfion.    Auexo  Umje  dirtSti 
to  be  cXfCuud  with  f^rofer  iO-VLftuatt,  ahd  the  j^luinrij  to  i/oUl  the  ycn:'tjftift^  tht  remai»i 


tdtr  •fttt  term. 


Mr.  lyardy  fome  time  before  17 16,  affigns  over  the  leafe  ta 
Hajklns  StiliS  for  the  remainder  of  the  term,  who  in  the  year 
17^6  rebuilds  the  houfe,  and  lays  out  above  5CO0/.  for  this 
purpofe,  and  conftantiy  pays  ihe  rent  rcferved  under  the  le*fe 
pf  40  /.  per  ann.  to  Sir  jsbn  Cowpcr  till  1 729,  when  the  leffop 
died,  who  was  only  tenant  for  iil'e  ;  and  on  his  death  the  de- 
fendant, his  tU\ci\  Ton,  became  intidcd  to  it  as  the  firft  re* 
niajnder-man  in  tail. 

From  the  year  1729  to  1735  the  defendant  thought  proper 
to  receive  ihe  rent  from  Mr.  ^itUs^  and  during  that  time  the 
tenant,   at  his  own  expcnce,  built  new  offices. 

It  appeared  to  the  court,  upon  reading  the  leafe,  that  the 
coycnahts  ufual  in  building  Icales  wcr^  not  inferted  here. 

Tfec 
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The  defendant  after  this  acquiefcence,  and  receiving  the 
l-enc,  brings  an  eje<ftment  againfttbe  plaintiff  for  the  pofl'effion, 
as  dcvifee  of  Mr.  SsiieSy  and  recovers  at  lavir  for  want  of  the 
aforefaid  covenants. 

The  plaintifF  brings  his  bill  here  for  an  injunAion  to  ftay 
the  defendant's  proceedings  at  law,  and  to  be  quieted  in  the 
poiTeffion  of  the  houfe^  under  the  Icafe  and  affignment. 

Lord  Chanc£llor» 

Though  the  acceptance  of  rent  under  a  leafe  by  ifltie  id  taU, 
will  bind  them,  where  they  cWim  par  formam  doni  fxotn  the 
lefTor^  yet  this  alone  will  not  bind  the  remainder-man  in  tail^ 
who  claims  the  leafehold  eftate  by  puichafe,  but  is  a  circum* 
ftance  however  in  favour  of  the  leiTee )  and  when  the  remain- 
der-man lies  by,  and  fufiers  the  leflee  or  affignee  to  rebuild^ 
and  does  not  by  his  anfwer  deny  that  he  had  notice  of  it^  all 
thefe  circumftances  together  will  bind  him  from  controverting 
the  leafe  afterwards. 

But  the  defendant's  counfel  alledging,  if  the  houfe  fhould 
be  burnt  down,  the  plaintiff,  by  the  leafe,  is  exprefsly  ex- 
empted from  re-building,  and  might,  the  next  day  after  fuch 
accident  of  fire,  give  notice  to  quit;  his  Lordfhip  directed  a 
new  leafe  to  be  executed  with  the  proper  and  ufual  covenants^ 
for  the  reildue  of  the  term* 

And  upon  executing  fueh  leafe,  his  Lordfhip  decreed ,  the 
plaintifF  to  hold  and  enjoy  the  premifTcs  in  qucflion  quietly  for 
the  refidue  of  the  term  in  the  leafe,  againfl  the  defendant,  but 
no  coils  to  be  paid  on  either  fide. 


Hume  and  his  wife  vcrfus  Edwards  and  bis  vjift^  May  24, 1^49.   Cafe  264* 

THIS  caufe  came  before  the  court  on  petition^  and  a  quef-  A  devifecofin 
tion  arofe,  whether  upon  a  deficiency  of  a  teflator's  afTets  \^^^^^  ^^^^^ 
to  pay  all  the  legacies,  a  devifee  of  an  annuity  for  life,  charged  pcrfdnai  enate^ 
on  the  teflator's  perfonal  eftate,  fhould  abate  in  proportion  with  v«^h«»;«  there  ii a 
other  legatees,  or  whether  he  (hall    be  confidered  as  a  fpecific  affeisj'&alUbitc 
legatee,  and  confequently  not  liable  to  abate  wiih  general  le-  in  proportion 

tbinfcd  on  the 

Lord  Chancel/or  faid,  he  believed  there  was  a  cafe  where  fuch  authority  of 
a  devifee  of  an  annuity  was  looked  upon  as  a  fpecific  one,  and  ^^^iJ^^^'^f^^^, 
determined,  therefore,  he  fhould   not  abate,  but  direcScd  the  $ir yofi^h  jtkyij, 
petition  to  fland  over^  that  he  might  look  for  this  cafe. 

Vy  3  On 
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On  the  27th  of  May  1749  his  Lordfliip  faid,  the  cafe  of 
Halt  on  J  executor  of  Gemral  Ptpper  ytx(\xs  Medlicot^  was  an  autho- 
rity in  point,  that  an  annuitant  for  life  on  the  perfonal  eftate 
mud  abate  in  proportion  with  other  legatees,  and  is  not  to  be 

conddered  as  a  fpccific  legacy. 

General  Pepper  by  his  will  gives  A,  140/.  out  of  his  per- 
fonal eflate,  to  purchafe  her  an  annuity  of  20/.  a  year  for  her 
life,  if  (be  continued  in  his  fcrvice,  and  if  that  fhould  not  be 
fufficient,  his  executor  had  directions  to  advance  her  a  further 
fum  to  purchafe  this  annuity. 

Upon  a  deficiency  of  aflets,  it  was  inftfted  y/.  ihould  abate 
in  proportion  with  the  other  legatees  ;  Sir  Jofeph  Jekyll  was  of 
that  opinion,  and  ordered  (he  fliould  abate  upon  the  whole  fum 
of  140/. 

His  Lordfliip,  on  the  authority  of  this  cafe,  ordered  the  an* 
nuitant  here  ibould  abate  in  proportion  with  the  legatees. 


Cafe  265.  May  26,  1749.     The  firjl  day  of  Trinity  term. 

Aiiaintiff,w!wc  Tt  ^  R.  Soltcttor  General  moved  to  difcharge  an  order  obtain* 
tLZTlZw.  lyi  ed  by  the  plaintiff  from  the  Matter  of  the  RoUs  upon 

td  upon  the  this  Cafc.  • 

werii»,  or  Tor 

oufc,'*lal!*not'by  ^^^  ^^^^  ^^^  brought  for  an  injunfllon,  and  on  the  de- 
amcnr.ing  his  fendant's  praying  a  dedimusy  to  taice  his  anfwer  in  the  country, 
bill,  and  the  jj  ^yjjs  granted  of  courfe  :  on  the  coming  in  of  the  anfwer,  the 
uininsac/12>:«/j  ^^^^"^2"^  moved  to  diflblvc  the  injundtion,  unlcfs  caufe,  and 
totaks  his  an-    the  plaintiff  fhewing  no  caufe,  the  injundtion  was  diflblved. 

f^er  t  ■  it,  mrvc 

buc  on  ihc  MX  The  puintirFaftPrwards  amends  his  bill,  and  on  the  defend- 


fwc.'s  cumng  zi\\,^s  Playing  a  dedimus  to  take  his  anfwer  to  the  amended  bill, 
loian  mj'unaKn  ^oves  again  for  an  injundtion  before  the  MaAer  of  the  /?W/i, 
onthcmciiis.     who  was  of  opinion,  he  was  intitled  to  it,  and  made  an  order 

accordingly. 

The  motion  was  now  to  difcharge  the  Mafler  of  the  Rolh*% 
order  for  inegularity. 

Lord  Chancellor, 

I  am  of  opinion  it  ou^ht  tb  be  difiharged  for  irregular!  y. 

When  an  injundlion  has  been  difiolvcd  upon  the  merit«,  or 
for  want  of  the  plaintiff's  ftiewir.g  caufe  why  the  injundtion 
(lioulo  npt  be  diffolved  on  the  defendant's  order  nijiy  he  cannot 
by  amending  his  bill,  and  the  defendant's  obtaining  Tidedimui 

to 
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i  to  take  his  anfwer  to  the  amended  bill,  mc^ve  for  an  injunc* 
?  tion  ;  for  if  he  could,  he  might  amend  his  bill  totus  quoties^ 
s  and  by  that  means  keep  up  the  injun£lion  againft  the  defendant 
I  in  infinitm-n  ;  but  if  on  coming  in  of  the  defendant's  anfwer  to 
the  amended  bill,  he  thinks  there  are  fufficient  grounds  ariiing 
out  of  the  anfwer  to  fupportan  injund:ion,  he  may  move  for  it 
I    upon  the  merits. 

p 

■ 

[  But  an  injun£tion  granted  on  zdtdimus^  to  take  an  anfwer 
to  an  amended  bill,  is  contrary  to  the  rule  and  pradice  of  the 
court,  and  therefore  let  the  Mafter  of  the  RolFs  order  be  dif- 
charged. 

Can  verfus  Ready  June  i,  1749*    Trtntty  firm*  Cafe  266* 

TH  E  motion  in  this  caufe  was  for  an  injun£tion  on  an  Adebrortoa 
offer  to  pay  the  money  into  court,  for  which  the  defend-  '»»o)^">P'[  «^*'«» 
.»        rt-  1         •     1  L  paying  the  debc 

ant  s  adtion  at  law  is  brought.  to  oneaffignec,  if 

not  a  difrharge,  he  ibonia  have  cakeo  a  Kctipt  Ukewife  from  the  co-atngoee. 
Otherwife  as  to  an  executor,  becaufa  ihay  have  each  a  power  over  the  ceftatox't  whole  efta  e,  aa4 
ctnHdered  as  diftin^t  perfons. 

Lord  Chan€ilUry  in  giving  his  reafons  for  continuing  the  in- 
junction,  faid,  he  never  knew  any  determination  that  a  debtor 
to  a  bankrupt's  eftate,  paying  the  debt  to  one  aifignee,  and 
taking  his  receipt,  would  be  a  difcharge;  but  if  the  affignee 
did  not  bring  this  fum  to  account,  and  was  infolvent,  he 
doubted  whether  the  debtor  to  the  bankrupt  eOate  would  not 
be  liable  to  pay  it  over  again  ;  for  though  payment  to  one  exe- 
cutor is  good,  becaufe  they  have  each  a  power  over  the  whole 
eftate  of  the  teftator,  and  confidercd  as  diftin£^  perfons,  yet 
affignees  of  bankrupts  are  in  the  nature  of  truftees,  and  unleft 
the  debtor  to  bankrupt  eftate  had  taken  a  receipt  from  the  co* 
aflignee,  it  is  not  an  abfolute  difcharge. 

• 
Hiorlt  verfus  Gretnbank^  and  Andrtw  and  other Sy  afftgnees  of  the  Q2^(^  267 
eftate  and  effeSfs  $f  Winfmeirey  a  bankrapty  verfus  Greenbank^ 
Hearle  and  other 5 j  May  30,  1749. 

TH  E  end  of  the  original  bill  was,  that  JFtUlam  Worthh  Urd  HardwUkt 
will,  and   the  will  or  difpofiiion  made   by  Mary  Winf-^^^y  there  was 
morey  in  virtue  thereof,  may  be  confirmed  and  eftabliflied   by  Xrra*^co"«rt'of 
the  decree  of  this  court,  and    that  Greenbanky  l^c,    may  be  law  or  equity, 
compelled  to  execute  the  trufts  under  ilf^r/s  will,  and  to  ac- ^*»"«  "  ***«  *>*=«• 
count  with  the  plaintiffs  for  the  real  and  perfonal  eftate  of  fVil-  ^!trrti\t^ltt 
Ham  IVorth  ^i\^  Mary  IVinfmore  deceafed,  and  thit  if  the  de- executed  by  an 
{tnddLtil  Alary  fyinf more y  xYit  daughter  of  the  tcftatrix  iJ&ry,i^^»^^^*J^^^ 

•  he  could  find  none,  he  wouM  make  none,  and  that  the  dii^oCiion  Mrs.  Winjtmre  in  this  cafe  hat  at* 
umpted  to  fflikc,  could  net  take  place.    Vck.  198.  //.  151. 

Y  y  4  makes 
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makes  out  her  title  to  all  or  any  part  of  her  late  mother's  free- 
hold, copyhold,  or  leafehold  eftates,  that  then  fhe  may  cither 
convey  her  right  therein  to  the  plaintiffs,  or  elfe,  that  fo  far 
as  the  value  of  the  eftate  (hall  extend,  the  fame  (hall  be  takea 
by  her  in  or  towards  fatisfadion  of  the  eight  thou fand.  pounds 
devifed  Co  her  by  the  will  of  her  mother^  and  that  the  plain* 
tifFs  may  be  decreed  an  equivalent  for  the  eight  thoufand 
pounds,  to  the  value  of  the  fettled  eftates. 

The  end  of  the  crofs  bill  was,  that  the  defendant  GrsnAmA 
may  account  with  the  plaintiiFs  for  the  perfonal  eftate  of  Dh 
r9lhy  Priii  and  fyilliam  fyitrtby  and  for  the  rents  and  proiits  of 
fuch  part  of  their  freehold,  copyhold  and  leafehold  eftates,  u 
(hall  appear  to  belong  to  the  plaintiffs,  and  deliver  the  poflef- 
fion  of  the  faid  freeholds,  copyholds  and  leafeholds  to  the  plain* 
tiffs,  and  that  all  other  neceUary  parties  may  join  in  conveying 
and  furrcndering  the  fame  to  the  plaintiffs,  or  as  they  dufi 
direA, 

tViUiam  Winfm$riy  who  was  a  tradefman  in  Wortifttr^  in 
March  1739  intermarried  with  Mary  Worthy  the  only  child 
of  heir  and  Dodor  William  Worthy  archdeacon  of  Wnrafier^ 
who  was  very  rich,  without  the  knowledge  or  confimt  of  her 
father,  Mr.  Winfmon  being  at  that  time  upwards  of  forty  years 
of  age,  and  (be  not  quite  fixteen. 

The  marriage  was  kept  fecret  for  many  months,  axul  when 
it  broke  out,  Dodior  Worth  was  at  iirft  greatly  enraged  at  it,  but 
Win/more  pretending  that  if  the  Du^lor  would  let  him  have 
fourteen  hundred  pounds,  part  of  three  thoufand  pounds,  hii 
wife's  portion,  indeptrndant  of  her  father,  he  would  makes 
fuitable  fettlement ;  Doctor  W$rth  did  accordingly  pay  the 
fum  to  him,  and^  in  appearance,  was  reconciled  to  htm  \  bat 
DoAor  IVorth  difcoveriiig  foon  after  a  fraud  intended  on  him 
by  Winfmore^  and  no  fettlement  made,  (hewed  an  utter  averfion 
to  him,  and  would  never  be  reconciled  to  him  afterwards. 

JUnfmori  being  in  infolvcnt  circumftances,  a  commiffion  of 
bankruptcy  iffued  againft  him,  the  3d  of  MarA  1740,  and 
Johnfon  and  others  were  chofen  afBgaees. 

On  the  2d  ofjkfii  1741  his  wife  was  brought  to  bed  of  a 
daughter,  the  defendant  Alary  Wififmore^  and  afterwards  Mr, 
Winfmore  proving  an  unkind  hufband,  (he  withdrew  from  him 
in  D^amber  I yj^iy  under  the  influence  and  perfuaixon  of  her 
father,  who  on  thofe  terms  became  reconciled  to  her. 

In  Augujl  1742  Xio&ox  Worth  died,  but  before  his  death  he 
made  his  will,  dated  the  5th  of  the  bsnz  Augufl^  and  thereby 

X  devi(ed 
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devifed  ^'  all  his  freehold,  copyhold,  and  real  eftates,  what- 
*^  (\>evGr  and  wherefuever,  and  all  his  leafehold  eftate  to  IFoQd 
^^  and  Greenhank^  their  heirs,  executors,  adminiftrators  and 
*^  aiiigns,  upon  truft,  that  they  (hould  apply  the  rents,  ifTues 
*^  aiui  profits  thereof,  t9  and  frr  th$  fiU  andfiparati  ufi  9fhis 
*^  daugbi^r  Mary,  tc/i/lr  of  William  Winfmore,  during  bir  life^ 
^^  and  at  hgr  difpofal^  and  not  to  bo  JubjtH  to  tbi  debts j  power  or 
•*  controul  of  her  faid  hujband^  but  that  her  receipt^  notwithflanding 
^^  her  coverture^  Jbould  be  effeifmalfor  thi  fame^  emd  up$n  further 
^*  truji  that  they  Jbould  permit  andfuffer  his  faid  daughter^  by  any 
^^  deed  or  writing  to  be  by  ber  executed^  in  theprefenee  of  three  or 
**  more  credible  witneffes  (notwitbjlanding  ber  coverture)  to  give y 
*'  devife  and  bequeath  all  bis  faid  freehold^  copyhold  and  leafehold 
'*  ejiates^  to  fucb  perfon  and perfms  as  bis  faid  daughter  Jbould  think 
**  /r,  fin  having  a  particular  regard  to  bis  poor  relations  in  Corn- 
**  wall. 


cc 
<c 
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*'  AH  the  reft  and  refidue  of  his  goods,  chattels,  and  per-* 
fonal  eftate,  after  payment  of  his  debts^  legacies  and  funeral 
expences,  he  gave  to  Wood  and  Greenbanky  in  truft  for  his 
daughter  J  and  for  ber  feparato  ufe  and  difpofaly  andnotfubje£l  to 
the  debtSy  power  or  controul  of  per  hufiand-/*  and  of  his  will 
appointed  Wood  and  Greenbank  executors* 


On  the  24th  of  December  1 741,  Mrs*  Winfmore  died  at  Ryi- 

gatey  in  Surry^  where  (be  had,  ever  fince  her  leaving  her  hufband 

as  aforefaid,  lived  fcparate,  but  before  here  death,  (he,  in  pur« 

fuance  of  the  power  given  to  her  by  ber  father's  will,  did  on 

the  16th  of  October  1742,  duly  execute  her  power  of  appoint'' 

ment  and  dirpofition  delegated  to  her  by  her  father's  will,  over 

his  whole  rea!  and  perfonal  eftate,  by  a  writing  iigned  and  feal^ 

ed  in  the  prefence  of  three  witnefTes,  and  in  the  form  of  her  laft 

.will  and  teftament,  '^  whereby  (be  gave  and  bequeathed  to  her 

**  daughter  ik&ry  ^ff/J»0r/ one  hundred  pounds  a  year,  until 

*^  the  age  of  ten  years,  and  after,  the  further  fum  of  iifty 

*^  pounds   a  year  till  (be  attains  the  age  of  twenty-one  ^  the 

*^  Jaidfums  to  be  applied  by  ber  executors  for  the  education  and 

*•  maintenance  of  ber  faid  daughter  according  to  their  difcretion  :*" 

She  alio  gave   and  devifed  ^^  to  her  faid  daughter  8000 /•  to  be 

*'  paid  her  when  Jhe  Jball  attain  the  age  of  twenty -one  years  ;  but  if 

*'  her  faid  daughter  Jbould  die  before   the  faid  age ^   without  iffue 

*'  living  at  her  deaths  then  Jhe   bequeathed  the  fatd  8000 /.   to  her 

*'  r^w/w,  Henry  Worth,  Efquire,  and  Francis  Hearle,  Efquirc, 

*'  to  be  equally  divided  between  them :  and   after  giving  fcveral 

other  legacies,  charges  all  her  real  and  perfonil  eftate  which 

ihe  was  intttled  unco   by  virtue  of  her  father's  will^  with 

the   payment   thereof,   and  appointed  Greenbank^^c^  joint 

executors,  guardians  and  truftees  to  her  daughter  till  twenty- 

*i  one  ;  and  all  the  rejl^  tefidue  and  remainder  of  her  real  andper^ 

'*  Jinal  ejiatc^  which  Jhe  was  intitled  untOy  or  inter ejfed  in^  Jhe  gave 

•*  and 


cc 
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*^  and  devifid  t§  th$  plaintiffs^  their  hiirs,  ixecuten  and  nMtiU 
^^  J!rat9rs^  for  iver^  as  ttmmts  in  common^  and  not  as  jmni* 
**  ttnanis.*' 

IfllUam  JVinfmdn^s  certificate  was  allowed  in  Septimhir  17429 
and  the  affignment  of  the  wife's  eftate  from  the  commiffioDcrs 
to  the  affignces  was  in  Jum  1744* 

Mr.  Attorney  General  for  the  plaintiflFs,  made  this  queftion, 
whether  Mrs.  fVinfmore^  under  the  fandion  and  authoritj 
given  her  by  her  father's  will,  could  difpofe  of  the  real  efiate, 
as  {be  has  done  by  her  will,  notwithftanding  her  infancy. 

There  was  no  intention  of  Dodor  fVortV^  appears  to  poft- 
pone  the  time  for  his  daughter's  difpofing  of  his  real  eftate  aoj 
more  than  his  perfonal. 

She  recites  the  power,  but  it  is  objeded,  that  being  an  infant, 
ibe  is  incapable  of  making  any  alienation  of  her  real  eftate. 

It  is  admitted  on  the  other  fide,  that  as  a  feme  covert,  (he 
might  difpofe  of  real  eftate,  though  not  properly  by  a  willy  ytt 
by  an  inftrument  in  the  nature  of  a  will. 

A  perfon  may  clearly  by  a  power  enable  one  (o  do  an  i& 
who  is  in  herfelf  incapable  of  doing  it :  'If  a  feme  covert 
makes  a  leafe,  it  is  abfolutely  void,  but  if  an  infant  makes  1 
leafc,  it  is  not  abfolutely  void,  for  he  may  confirm  it  when  of 
age ;  an  infant,  likewife  may  prefent  to  a  church,  (o  that  tbej 
may  do  feveral  things  where  they  may  be  enabled  by  auth(h 
rity,  thc^ugh  they  cannot  do  it  merely  of  themfelves. 

For  this  purpofe  Cro,  Jac,  fol.  80.  was  cited,  and  C#.  Lit. 
foL  45.  h.  an  infant  feifed  of  land  holden  in  focage,  may  by 
cuftom  make  a  leafe  at  the  age  of  fifteen  years,  and  {hall  bind 
him,which  leafe  was  voidable  at  common  law.  The  year  book 
of  the  37  //.  6.  fol,  5.  Placito  9.  is  to  the  fame  tScSt ;  and  in 
Cro,  Ei'lz,  652.  it  is  laid  down  that  an  infant  may  do  by 
cuflom,  what  he  could  not  othcrwife  by  law,  Noy's  R^p./h/,  41. 
that  a  grant  of  a  copyhold  by  an  infant  is  good  :  What  is  it 
gives  him  a  capacity  ?  The  law  confiders  the  cuftom  of  the 
place  as  enabling  him  to  do  an  a£t,  which  he  could  not  other*  * 
wife  have  done. 

To  apply  thcfe  cafes,  the  whole  eftate  here  is  given  to  truflers, 
to  permit  her  to  receive  rents  during  life  ;  can  it  be  denied, 
that  ftie  could  have  applied  the  rents  as  (he  thought  fit  ?  Now 
this  (lie  could  not  have  done  bylaw,  and  yet  (he  ^certainly 
mi;;ht  by  this  delegated  power. 

There 
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There  is  no  ctfe  where  there  has  been  a  determination  in 
point)  and  therefore  muft  be  governed  by  the  reafon  of  the 
thing. 

Lord  Chancflhr  Aoppti  the  plaintiflPs  counfel,  and  mentioned 
the  following  one  in  Moore  ^12.  where  it  is  faid  by  S/r  Francis 
Moore  arguendo,  that  where  cuftom  allows  an  infant  t9  make  a 
feoffment  at  i^  years  of  age ^  if  he  makes  a  feoffment  to  the  ufes 
which  he  Jhall  appoint  by  his  will^  if  he  makes  a  willy  that  which 
is  void  as  being  his  lafl  willy  becaufe  he  is  an  infant  y  yet  Jhall  ferve 
to  declare  the  ufe  of  the  feoffment. 

The  counfel  for  the  plaintiffs  inflfted  this  was  no  authority, 
but  only  arguendo  ;  and  as  the  difpofition  under  the  will  of 
Mrs.  Winfmore  arofe  from  the  appointment,  if  taken  otherwife 
would-  clearly  overturn  the  intention  of  DoSlor  Worthy  and 
therefore  hope  the  court  will  think  fhe  had  a  proper  power  to 
difpofe  of  the  real  eftate, 

The  next  queftion  is,  whether  the  daughter  of  Mrs.  JVinf-- 
more  muft  not  accept  of  the  eight  thoufand  pounds  that  is  given 
her  under  her  mother's  will,  according  to  the  terms  of  the 
Will,  or  if  Die  claims  contrary  to  it,  renounce  the  will  in  toto. 

Nothing  is  a  more  known  rule  in  this  court,  than  where  a 
prrfon  will  take  benefit  by  a  will,  he  is  not  to  contradict  or 
contravene  the  will,  where  it  is  not  for  his  advantage,  and 
therefore  (he  muft  take  according  to  the  intention  of  the  tefta- 
trix,  and  cannot  claim  the  eftates  devifed  away  from  her. 

The  next  queftion  is,  whether  the  furplus  intereft  (hall  ac- 
cumulate till  the  daughter  of  Mrs.  fVinfmore  is  of  age,  or  (Ink 
into  the  refidue  for  the  benefit  of  the  k'eliduary  legatee. 

The  appointing  a  particular  maintenance  of  different  fums  at 
different  periods,  (hews  clearly  her  intention  the  furplus  in- 
tereft (hould  not  accumulate. 

As  to  the  fum  of  fourteen  hundred  pounds,  whether  this  is 
not  in  part  payment  by  Do<Slor  Worth  of  Mrs.  Winfmore^%  legacy 
from  a  collateral  relation  Mrs.  Price^  or  whether  it  is  a  bounty 
from  the  father. 

I  apprehend  it  to  be  fo  clearly  in  part  payment  of  Mrs. 
Price^s  legacy,  thiit  the  other  is  too  forced  a  conftrudtion  to 
have  any  weight. 

As  to  Mr.  IFinfmorey  the  hufband's  being  tenant  by  the  cur- 

tefy,  though  this  court  has  conftrued  a  hufband  to  be  tenant  by 
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the  curtefy  of  a  truft,  yet  that  does  not  extend  fo  Ar  as  to 
make  him  tenant  by  the  curtefy,  where  it  is  a  truft  created  by 
a  teftator  clearly  with  an  intention  to  exclude  the  hulband  ;  ia 
fupport  of  this  he  cited  Sandjs  vcrfus  DixwiU^  before  Lori 
HardwUktj  Deambir  ij  1738.  (Tr.  >//*.  607.) 

Mr.  Bvmit  of  the  fame  fide  argued.  That  an  infant  may  ap- 
point a  guardian  by  deed,  and  by  the  law  has  a  power  of  aliciw 
ating  property  :  and  in  the  cafe  of  Arlington  vcrfus  Sir  JVslut 
Cavabyin  1732,  the  infant  then  but  one  year  old,  convey* 
ed  by  deed  under  hand  and  fcal^  and  held  to  be  good. 

The  cuftooi  of  gavelkind  empowers  an  infant  to  difpofe  of 
real  eftate  at  the  age  of  fifteen. 

Mr.  Httjiy  of  the  fame  fide  argued,  that  Mrs.  fPtnJm&rtxodk 
no  more  than  an  eftate  for  life,  with  a  power  or  difpofidoD  to 
difpofe  of  the  fee. 

He  cited  3  Leon.  51.  to  fupport  this  diftinAion,  that  when 
an  eftate  is  firft  given  for  life,  a  power  to  difpofe  as  the  devifee 
for  life  (hall  think  fit,  does  not  make  the  eftate  for  life  merge) 
but  is  ftill  fubfifting,  and  the  latter  is  confidered  only  as  a 
power,  and  not  an  exprefs  devife  in  fee.  Fidi  Tomlimfou  vafoi 
Dightonj  I  P.  fFms.  149. 

An  infant  or  feme  covert  may  deliver  feifin,  becaufe  one 
cannot  prejudice  himfelf,  nor  the  other  her  hufband  :  for  the 
fame  reafon  he  may  prefent  to  an  advowfon,  becaule  he  does 
not  prejudice  himfelf,  as  he  is  not  intitled  to  the  profits ;  for 
the  fame  reafon  he  may  grant  copyholds;  and  this  principle 
feems  to  be  the  teft  on  which  all  thefe  cafes  are  tried. 

Mr.  Noel  to  this  point  faid,  an  infant  may  be  vouched  in  a 
common  recovery,  and  alfo  bound  by  aid  prayer. 

Mr.  TVilbraham  for  the  affignees  under  the  commilEon  of 
bankruptcy  againft  Winfmort* 

That  there  is  fuch  an  intereft  in  Mrs.  JVin[mori  under  DoM 
WortVi  Willy  as  muft  make  her  hufband  tenant  by  the  curtefy* 

He  admitted  that  Do£lor  Worth  intended  to  veft  his  eftate 
in  truftees  for  the  fole  and  feparate  ufe  of  his  daughter;  that 
the  direfiion  is  to  pay  to  her  thj  rents  and  profits  of  his  real 
eftate  during  her  life,  and  that  they  fhall  by  any  deed,  tffi 
fufter  his  daughtee  to  difpofe  of  ail  his  freehold,  iSc^ 
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But  then  he  infixed,  that  trufts  are  to  be  governed  as  near 
fts.may  be  by  the  fame  rules  as  ufes  were  at  common  law; 
and  (o  much  as  i&  not  difpofed  of  refults  back  to  the  grantor, 
and  'hat  the  truft  is  a  dtfcen^ible  intereft,  and  will  pafs  in 
the  fame  manner  as  in  the  cafe  of  a  legal  eftate* 

* 

He  alf>  infifteJ,  when  this  equitable  intereft  was  given  to 
receive  ti^e  rents  and  profits  for  her  life,  the  whole  refidue  of 
the  int'Tefi  in  the  fee  devolved  upon  her ;  for  if  the  remain- 
ing part  of  the  equitable  intereft  was  not  in  abeyance,  then  it 
vf.i>  in  Do£for  Worthy  and  confequently  defcended  upon  his 
heir. 

The  teftator  direAs,  that  the  very  ad  of  devifing  and  giv- 
ing (houlJ  be  the  ad  of  the  daughter,  and  therefore  is  not  a 
mere  execution  of  a  power,  but  the  very  gift  of  the  daughter 
herfe]f,  and  (he  is  the  compleat  owner  of  the  fee-limple  of 
the  truft. 

A  power  is  given  to  this  lady  to  difpofc  of  it  in  her  life- 
time, and  not  barely  to  take  efFe£^  after  her  death ;  if  fo» 
then  (he  had  fuch  a  power  as  gave  her  the  total  intereft,  and 
might  have  dtTcended  to  her  daughter  ;  for  there  was  no 
other  way  of  the  daughter's  taking  it,  becaufe  the  mother 
took  it  by  defcent  from  her  father,  and  the  daughter,  as  de- 
riving froni  the  mother. 

The  next  queftion  is.  Whether  Mrs.  Winfnan  took  futh 
Sm  intereft  as  (he  could  difpofe  of  in  her  fituation,  infancy! 

It  is  admitted  to  be  the  law  in  gavelkind,  that  an  infant  of 
15  may  make  a  feoffment  of  land,  but  then  it  muft  be  very 
particular,  for  it  muft  be  for  money,  and  a  confideration  of 
fiueJbilUngs  would  not  be  fufficient. 

In  the  cafe  of  copyholds  mentioned,  that  is  in  the  cafe  of 
an  infant  Lord,  and  is  merely  for  the  intereft  and  advantage  of 
the  copyholder,  and  the  infant  is  only  infirumentaly  and  it  is 
^Iways  cut  Dominus  concejjit. 

In  general,  I  do  not  know  any  inftance  where  infants  have 
^een  allowed  to  execute  thefe  fort  of  powers,  which  will  af- 
fect the  intereft  j  and  the  prefent  is  a  power  coupled  with  an 
intereft,  and  Requires  as  muqh  ftability  of  mind  to  execute  as 
^  feoffment. 

The  reafon  why  the  law  of  moft  countries  fixes  it  to  a 
^rtain  period  of  ag^  when  a  perfon  (hall  have  power  to  dif- 
pofe, is,  that  it  would  other  wife  be  liable  to  perpetual  con- 
froverfy  in  particular  cafes,  whether  \\it  perfon  has  capacity 
Qr  difcretiqn  to  difpofc  pr  not. 

It 
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It  is  faid,  whenever  a  power  is  executed   it  becomes  a  part 
of  the  original  deed  or  will  under  which  the  power  is  givea. 

This  feems  to  be  abfurd,  becaufe  they  cannot  circumfcribe 
it  by  any  rule  but  real  difcretion^  and  it  would  be  more  con- 
venient to  adhere  to  the  general  rule  of  law,  that  infants 
cannot  difpofe  of  real  eftate  till  21,  or  they  may  as  well  fay 
that  fuch  a  power  given  to  a  lunatick  is  good,  for  fuch  a 
perfon  may  as  well  be  capable  of  difpofing  as  an  infant  ia 
arms. 

Mr.  Capper  for  the  creditors  of  Mr.  IVtnfmon  infilled,  that 
the  obtaining  his  certificate  will  not  make  any  alteration  fo  as 
to  make  it  a  new  acquifition,  and  go  to  him,  but  will  be- 
long to  his  creditors^  for  this  vefted  by  the  commiffionen 
firfl  afSgnment,  and  a  fecond  affignment  upon  any  property 
falling  into  po/Teffion^  is  rather  ex  abundanti  cauteia^  and  not 
abfolutely  necefTary  ;  and  for  this  purpofe  cited  i  P.  fyim.  382. 

Mr.  Solicitor  General,  counfel  for  the  daughter  of  Mrs. 
Winffmre^  faid,  in  the  cafe  of  Jcwfon  verfus  Moulfon^  before 
Lord  Hardwicki^  Oiiober  27,  1742,  (2  7r.  Atk.  417.)  it  is 
laid  down  that  creditors  of  a  bankrupt  muft  take  in  the  fame 
manner  as  t^e  bankrupt  himfelf  would  do,  in  cafe  the  wife 
was  living  ;  but  though  he  is  dead  here,  yet  the  child  of  the 
marriage  has  the  fame  right  with  the  mother,  and  has  an 
equity  to  be  provided  for,  as  well  as  the  wife  of  the  bankrupt 

The  huiband  made  no  fettlement  on  the  wife  and  the  chil- 
dren of  the  marriage,  and  befides  received  1400/.  of  the 
wife's  fortune,  fo  that  he  had  within  100/.  a  moiety  of  the 
wife's  fortune  under  Mrs.  Price's  will,  which  is  more  than 
what  he  ought  to  have,  and  therefore  the  infant  daughter  is 
intitled  to  the  remainder  of  this  legacy  as  a  provifion. 

As  to  the  point  of  the  furplus  intered  of  the  8000 /•  there 
is  a  circumftance  in  this  legacy  which  (hews  it  vefted  before 
the  time  of  payment,  becaufe  if  fhe  dies  before  21,  leaving 
iflue,  it  vefted  in  her,  and  goes  to  her  reprefentatives,  and 
therefore  it  is  the  intention  of  the  teftatrix  it  (bould  veft  in  her 
for  the  benefit  of  the  infant's  family,  and  not  with  any  view 
to  the  reftduary  legatee,  and  is  poftponed  only  on  account  of 
her  tender  years,  being  little  more  than  a  year  old. 

,  The  laft  queftion,  and  the  principal  one  is.  Whether  Mrs* 

Jf''irfmore\  is  a  good  devife  of  the  real  eftate. 

I  will  conflder  the  opinion  of  law  firft  with  regard  to  the 
infant'^  difcretion. 

The 
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The  \zw  of  England  dr^LWS  the  line  at  the  age  of  21,  and 
therefore  all  courts  muft  look  upon  a  child  of  19  as  a  child 
of  5  years  old  ;  and  you  are  by  the  law  concluded  from  faying 
ihe  is  more  capable  at  one  period  of  her  age  thafi  another  ; 
and  this  not  only  for  the  fake  of  herfelf,  but  for  the  fake  of 
her  heirs. 

There  are  exceptions  indeed  to  this  general  rule,  but  it  is 
where  infants  are  mere  conduit 'pipes  or  inftruments  that  do 
not  fall  within  the  reafon  of  the  law ;  for  he  has  no  difcre- 
tion  there  to  exercife,  as  in  a  prefentacion  to  a  church,  be- 
caufe  the  ordinary  will  take  care  that  he  is  ptrfona  idoma  who 
is  prefented,  and  therefore  a  fucking  cbild^  in  the  lap  of  the 
mother,  may  pretent. 

An  infant  as  an  executor  may  apply  aflets  properly,  but 
cannot  there  do  an  ad  which  would  make  him  guilty  cf  a 
divojiavit. 

Powers  in  the  law  language  are  divided  into  powers  appea* 
dant  and  powers  collateral. 

As  to  powers  that  are  naked  authorities;  he  that  is  in  bj 
virtue  of  the  power  is  in  by  the  grantor  of  the  power,  ahd 
was  fo  confidered  a  good  while ;  but  then  in  the  modification  of 
eftates  they  hold  in  courts  of  law,  where  they  are  coupled 
with  an  intereft,  they  might  be  releafed  or  diftinguifhed,  and 
where  they  flow  from  an  intereft,  they  were  confidered  as 
modes  of  ownerfhip  ;  and  with  this  view  courts  of  law  con- 
ftrue  them  liberally  as  part  of  the  old  ownerfliip  belonging  to 
the  grantor  of  the  eftate. 

The  law  has  faid,  that  an  infant  may  execute  a  naked  au- 
thority ;  but  I  doubt  whether  a  private  perfon  could  give  fuch 
a  power  to  an  infant  coupled  with  an  intereft,  becaufe  this  is 
reverfing  the  law  ;  for  the  infant  is  feifed  in  fee,  and  (he  will 
affed  the  inheritance  at  a  time  when  the  law  fays  flie  is  inca- 
pable  of  doing  it,  and  is  introducing  a  new  fore  of  invention, 
in  contradiction  to  the  law. 

And  therefore  it  is  an  exceeding  doubtful  thing,  whether  a 
private  perfon  coiild  give  fuch  a  power. 

^^yZ}y  '749*  HearU  and  Grembank  it  i  contra.  The  So* 
licitor  General  went  on  for  (he  defendant  MarjWmpnon  the 

Infant. 

• 

Inability  of  infancy  is  a  natural  inability  :  before  the  fta- 
tute  of  ufes,  all  thefe  powers  were  merely  ufes  ;  an  infant 
could  not  by  bargain  and  fale  convey  the  ufe  of  the  land,  be- 
caufe equity  follows  the  UW)  sind  he  was  equally  unable  to 
^^nvey  the  ufe,  The 
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The  only  thing  that  looks  like  an  rruthority  h  whit  (dl 
from  your  Lordfhip  ;  one  part  of  Sir  Francis  Mwr€*%  argument 
led  him  to  aflert  this  propofition,  that  it  fhcald  ftand  good  as 
a  declaration  of  the  ufcs  of  a  feofimenr,  thou>;;h  it  is  void  as 
a  will ;  but  the  matter  there  was  intireiy  compounded,  b 
that  it  does  not  appear  of  what  opinion  the  couit  was. 

In  a  late  cafe  of  Oah  verfus  Heatbe  hefore  yonr  Lorn(hip, 
you  was  pleafed  to  fay,  that  where  a  power  was  :x-:cuted  by 
way  of  will,  and  the  appointee  died  before  the  teilairix,  it 
lapfes  as  much  as  if  it  had  been  adevife  to  a  perfon  o^  pcrfonal 
cftate  or  real,  and  legatee  dies  in  the  lifc-tiroe  of  the  tefiaior, 
and  if  the  power  is  to  be  executed  by  a  will,  that  wil^  is  fab- 
je<5l  to  all  the  formality  and  ceremony  as  in  any  other  com- 
mon cafe  of  a  will. 

The  ftatute  of  wills  gave  a  power  to  devife  to  every  perfoa 
whatever  ;  and  though  it  does  not  fay  ht  ihail  n6t  itvib^ 
yet  the  law  operates  upon  it,  and  will  not  buffer  an  infant  to 
do  it  who  is  under  a  legal  inability  to  devife. 

Wherever  a  man  makes  a  fettlement,  and  a  limitation  to 
his  firft  and  every  other  fon  for  life  with  a  power,  as  each 
(hall  come  into  poflelBon,  to  make  leafcs  and  a  jointure,  there 
is  not  an  inftance  to  be  (hewn  where  it  has  been  held  that 
an  infant,  on  whom  this  power  devolves,  could  make  a  leafe 
or  a  jointure;  and  there  have  been  numberlefs  a<fts  of  parlia- 
ment to  enable  an  infant  to  make  a  jointure,  and  others  to 
enable  them  to  oiake  leafes,  which  implies  it  cannot  be  done 
without. 

Lord  Chancellor  faid^  thin  wen  iriftancei  of  guardians  heing 
appointed^  In  cafe  the  limitation  fhould  take  place  in  am  infant^  H 
make  leafcs  for  bintm 

Mr.  Solicitor  General  :  This  is  ftrong  for  my  client,  be- 
caufe  it  (hews  the  opinion  of  mankind  that  infants  could  not 
do  thofe  ads,  and  therefore  appoint  a  guardian  who  muft  him* 
felf  too  be  of  age. 

He  inflfted,  there  can  be  no  rational  conilrufiion  put  on 
this  will,  to  (hew  the  teftator  had  any  idea  of  his  daughter's 
difpofing  of  real  eftaie  before  her  age  of  ai. 

At  the  time  of  his  will  Mrs.  Tf^infmore  was  a  young  woman 
of  19,  who  had  gone  through  the  priii  of  child-birth,  in  good 
hcalch,  and  not  at  all  likely  to  oie  in  two  years  time,  fo 
that  he  h^d  no  other  view  but  10  make  her  zfeme  fole^  becaufe 
the  bankruptcy  of  the  hufband  happening  in  1740,  he  was 
guarding  agaii>ft  his  fortune's  falling  into  the  hu(band*s 
hands. 

Soli 
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5«Ar  Qndfiparati  ufi  of  oiy  daughter,  is  always  in  contradic- 
tion to  the  hufband. 

■ 

He  was  not  contented  with  faying  It  af&rmatively,  he  goes  on 
t^i  fays  it  negatively,  her  receipt  ihall  he  good  and  valid  not- 
withftanding  her  coverture^  this  is  what  be  is  providing  for. 

The  next  thing,  as  the  marriage  here,  might  continue  dur- 
ing her  life,  is,  to  give  her  power  to  difpofe  notwithilanding 
her  coverture  ;  fo  that  this  is  the  only  impediment  the  facher  is 
endeavouring  to  remove. 

There  is  not  a  word  in  T)o{XofWortVs  will  that  fays,  flie 
fball  do  it  notwithftanding  her  infancy,  or  notwithftanding 
any  other  caufe,  objection  or  impediment. 

To  fhcw  it  in  a  ftrong  light,  let  me  fuppoie  (he  bad  loft  her 
fenfes,  and  had  granted,  being  a  tunatick,  by  deed  or  will ; 
would  this  have  been  an  execution  cf  the  power  i  and  yet  a  lu- 
natick  in  the  eye  of  the  law  is  not  more  incapable  of  doing  an 
9iSt  than  an  infant. 

The  next  qucftion  is,  whether  the  infant  can  claim  the  lands 
contrary  to  the  will,  ^ind  yet  be  intltled  to  her  legacy  of  eight 
thoufand  pounds  likewife  ? 

The  rule,  as  laid  down  by  the  other  fide,  is,  you  cannot 
take  by  the  will  in  one  refped,  and  reje£l  it  in  another. 

But  the  queftion  here  is,  how  it  will-be  if  the  teflatrix  has 
taken  upon  her  to  devife  lands  to  which  fhe  had  no  right,  and 
whether,  in  fuch  a  cafe,  if  the  devifee  infifts  upon  a  perfonal 
legacy  under  the  will,  flie  cannot  fet  up  a  claim  to  the  lands 
contrary  to  the  will  ? 

The  will  here  cannot  be  read  in  evidence  to  a  jury,  becaufe 
the  teftatrix  executed  it  under  age,  and  confequently  had  no 
power  to  devife  ;  therefore  if  we  arc  r'jht  in  our  firft  pofition  it 
is  no  will,  it  is  abfoluiely  void,  and  according  to  the  cafe  in 
Siderfin  cannot  be  read. 

The  rule  is,  you  fh all  make  good  the  whole  will,  ;f  you  eleft 
to  take  by  that  will,  but  cannot  hold  where  it  is  no  will  ;.  for 
you  (hall  not  make  good  the  whole  will,  when  in  law  it  is  no 
will  at  all. 

As  to  the  point  of  the  huftand's  being  tenant  hy  the  curtefy^ 
it  is  rightly  determined,  that  a  hu(band  may  h«  tenant  by  the 
curtcfy  of  a   truil  eilate,  becaufe    the  greareft  property  of  the  ^  - 
kingdom  is  now  under  truft,  but  was  never  finally  determined  Hardw. B.R. 
till  the  cafe  of  Cojburm  vcrfus  IngVu  before  your  Lord(hip  in  399- 
Vol.  111.  ^  7'  Hilary 
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Hilary  Tirm  I737»  (i  Tr.  Atk.  603.)  where  you  held  a  hufbanil 
might  be  tenant  by  the  curtefy  of  an  equity  of  redemption. 


This  will  not  affeft  the  prefent  cafe^  becaufe  here  the  in- 
tention of  the  teftator  is  to  take  from  the  hulband  nil  pOwer  of 
this  eftate,  and  that  he  (hould  have  nothing  to  do  with  it. 

Suppofe  in  this  cafe  a  legal  conveyance  Was  direded  to  be 
made,  the  truftees  muft  convey  to  perfons  in  truft  fot  her  life, 
for  her  fole  and  feparate  ufe« 

In  the  cafe  of  Biniut  verfus  Davis ^  1  P.  Wim,  317.  there 
were  no  truftees  interpofed,  and  yet  the  Matter  of  the  Rtlb 
held  the  hufband  to  be  a  truftee  for  the  heirs. 

Therefore  the  court  will  never  hold  the  hufband  to  be  tenant 
by  the  curtefy  contrary  to  the  plain  intention  of  the  teftatoft 
and  notwithftanding  he  has  placed  truftees  here  to  prevent  his 
being  fo« 

Mr.  Attorney  General's  reply. 

Firft,  as  to  the  furplus  intereft  of  the  eight  thoufand  pounds.. 

The  maintenance  is  not  given  out  of  the  intereft  of  die 
eight  thoufand  pounds,  but  out  of  the  general  eftate,  for  not  a 
word  is  faid  out  of  what  fund  it  (hould  arife;  and  if  this  eight 
thoufand  pounds  was  fevered,  which  it  may  be  by  this  court, 
and  not  produce  any  intereft,  yet  the  infant  is  intitled  to 
maintenance  notwithftanding  $  and  there  is  no  prefumption  that 
teftator  intended  this  interen  ihould  accumulate  for  the  benefit 
of  the  infant. 

Next,  as  to  the  principal  point,  where  fhe  charges  all  her 
eftate  freehold,  ^c.  with  the  legacies. 

This  depends  on  two  things. 

Firft,  whether  Do£ior  Worth  intended  (he  (hould  have  this 
power  during  her  infancy. 

Secondly,  if  he  did  intend,  then,  whether  this  would  not 
have  been  good  in  law,  much  more  in  equity. 

To  (hew  iirft  this  was  the  intention  of  the  teftator,  the 
daughter  at  this  very  time  was  feparate  from  the  hu(band,  and 
abfoiutely  refufed  to  live  with  him. 

As 
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As  t6  the  feeond  thing : 

There  is  no  rule  of  law  that  prevents  fuch  an  intention 
from  taking  effe£t ;  the  only  one  pretended  is,  that  an  infant 
cannot  difpofe  of  teal  eftate  at  t^enty-one^ 

This  is  hot  applicable  to  the  prefent  cafe^  but  only  where  an 
infant  takes  in  his  own  rights  and  not  where  he  takes  by  a 
powe  from  another  perfon. 

As  in  the  inftance  put  by  Sir  Francis  Moon  in  Lord  Buckburjr% 
cafe,  of  a  cuftom  for  an  ihfant  to  alien  at  fifteen  by  feotfment. 

A  nfe  by  this  dafe  appears  plainly  to  be  declared  by  a  feoff- 
ment, which  could  not  be  devifed  by  a  will. 

tt  ts  taid  this  dx>es  vx^t  operate  by  way  of  execution  of  her 
power,  but  by  way  of  difpofing  of  her  Intereft. 

Her  will  begins  ^ith  faying.  In  performance  of  the  power,  iic. 

It  is  a  rule,  where  a  perfon  has  two  way^  of  doing  a  thing, 
and  it  cannot  be  done  one  way,  it  fball  be  done  another,  at  rgs 
magis  vakdt  quam  pireat  $  fo  that  if  it  cannot  be  difpofed  of  by 
way  of  intereft,  yet  it  (hall  be  a  good  difpofition  by  way  of 
power,  and  fo  laid  down  in  the  cafe  of  Ricb  verfus  Btaumont^ 
Fib.  9,  1727. 

72/V,  faid  Lord  Chancellor^  is  the  only  inftanci  of  a  cafe  made  by 
the  direSion  of  the  Houfe  of  Lords  far  the  opinion  of  tbe  judges. 

Mr.  Attorney  General  laid  it  down^  that  a  letter  cf  attorney 
to  an  infant  to  fell  real  eftate  is  good,  and  he  may  fell  under 
that  power. 

Lord  Chancellor  ajked^  if  there  was  any  cafe  determined  to  this 
fsarpofet 

Mr.  Attorney  General  anfwered,  he  knew  of  none,  but  went 
en  general  principles. 

Upon  the  point  of  the  eight  thoufand  pounds  devifed  to  the 
infant  Mary  Winfmare^  and  whether  /he  may  ftill  claim  the 
real  eftate  \ 

He  faid,  though  a  will  of  real  eftate  by  an  infant  cannot  be 
read  as  a  will,  yet  it  may  be  read  fo  far  as  to  fliew  the  inten- 
tion of  the  teftatrix,  that  (he  fbould  not  have  both  the  eight 
thoufand  pounds  and  the  real  eftate  too;  and  for  this  purpofe 

Z  z  2  cited 


\ 
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cited  the  cafe  of  Noys  vcrfus  Mordaunt^  %  Vern.  58 1,  and  there- 
fore the  will  having  no  operation  in  law  does  not  make  itlcf 

a  wiiU 

As  to  the  point  of  the  tenant  iy  the  curtefy ; 

If  the  court  is  of  opinion  this  is  not  a  good  execution  of  the 
power,  yet  the  hufband  ckhnot  be  tenant  by  the  curtefy*  be- 
caufe,  in  order  to  comply  with  the  intention  of  the  teftator^ 
your  Lordfliip  will  direct  the  conveyance  to  be  to  the  feparate 
nit  of  the  wife  for  life,  then  to  truilees  (o  preftrve  the  coatin- 
gent  remainders  whigh  m^y  arife  out  of  the  ej^ecution  of  tbe 
power;  and  confequently,  as  there  was  hc>  eftateof  inheritance 
in  the  wife  during  tbf  p^verture^  the  bun}an4  \%  oot  iotultd  to 
be  tenant  by  the  curtefy. 

Mr.  fFdhrabam'%  reply  \n  the  crofs  caufe  fpr  the  a^gQCiiBS  of 

Winfmore. 

He  infilled  the  bufbaud  was  tenant  by  the  curtefy. 

If  tbe  refidue  of  tb.e  intcreft  9fter  thjp  eilate  for  life  was  not 
in  the  wife,  where  was  it  ?  The  law  will  not  fuffer  the  fee  to 
be  in  abeyance,  and  Mr.  Splicitor  Genera]  admitting,  if  tbe 
power  i^  not  well  executed,  the  real  rftate  defcended  u^a 
M(iry  iVinfmore  the  infant  as  heir  to  her  mother,  I  apprehend 
the  mother  mufl  have  the  inheritance  \  or  elfe,  what  was  there 
to  defcend  upon  the  infant  ? 

Lord  Chancellory  thinking  the  principal  point  intirely  new, 
took  time  to  confidcr  till  the  third  oi  JuguJI  1749,  on  which 
day  he  gave  judgment. 

Lord  Chancellor, 

Mrs.  IVinfmore  had  four  kind  of  cftatcs. 

Firft,  a  leafehold  cftate  fettled  on  the  marriage  of  her  father 
and  mother,  by  a  deed  of  the  third  of  Z^^r/^/z^/r  1642,  made 
atter  marriage,  but  purfuaut  to  an  agreement  before,  for  the 
teim  of  ninety- nine  years;  the  term  expired,  and  was  renewed 
on  a  leafe  for  three  lives,  and  fo  flood  at  Dodor  IVortV^  death. 

The  IfarcTor  Thi«i  being  a  freehold  leafe  came  to  Mrs.  lVinfmor$y  and  the 

lives  MifzfVtr:/.  jaujrhtcr  was  int'ulcd  as  a  fnccial  occuo^nr,  beine  a  freehold 

more  li  inntled  lo  P  *  .      *•       i  i  i  »    i 

fVerialiucu-  leaic  dcTcendible,  and  confcqucnily  the  nuiband  could  have  no 


as  4 


p^nt,  being  a      jigj^t,  nor  his  affii^nees   as  Itandjr.g  in  his  place.     1  mention 
Jibic.  tJ  on-    ll^'S  to  lay  It  out  of  th.'  cale. 

kuibAiid  could  han  no  tight,  nor  his  alFigneet  as  fttoding  in  bis  place. 

The 
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The  next  kind  is  the  pf  rfonal  eftate  that  moved  from  Dsntby 
Price^  the  aunt  of  Mrs.  Winfmon, 

She,  upon  the  24th  of  Auguji  1761,  made  her  will,  and  iUre- 
hy  devifcd  fivet  al  copyholds^  which  are  chattels^  and  UfifefyJds^  to- 
gether with  the  reftdue  of  her  real  and  perfonal  ejlaie^  to  her  niea 
Mary,  the  daughter  of  Do 61  or  William  VVor:h. 

And  under  this  will  Mrs.  JVinfmore  was  intitlcd  to  about 
three  thoufand  pounds. 

There  is  no  doubt  but  this  part  has  furvivcd  to  the  hufband, 
and  the  altignees  under  the  commiffion  of  bankruptcy,  as 
(landing  in  his  place,  are  intitled,  and  are  not  aifeded  by  the 
power  in  DoSor  lF6rtb*%  will. 

But  upon  that  a  queftion  has  been  made  on  behalf  of  the 
infant  daughter,  the  confideration  of  which  I  ihall  at  prefeut 
poftpone. 

The  next  kind  is  the  perfonal  eftate  of  Doftor  Jf^orth^  the 
rcfidue  of  which  is  to  be  for  the  feparatt  ufe  of  Mrs.  IVinfmore^ 
and  to  be  at  her  difpofal. 

The  rule  is,  where  a  perfonal  eftate  is  given  to  rte  feparate  wherr  a  perfona 
ufe  of  a  feme  covert,  (be  is  confidered  as  a  itmz  fole,  and  may  cfi^  c  is  givm  to 
difpofe  of  it,  and  all  that  accrues  upon  it  ftands  clear  of  any  ^*I*  ^"'^^'''^^  "*« 
obje<Slion  bccaufe  fhe  was  above  the  age  of  fevenfecn  j  for  fe-  ft/is^"^nfi°erV<i 
vcral  of  the  books  go  fo  far  as  to  fay,  an  infant  above  fifteen  »^  ^  feme  loie, 
may  give  perfonal  eftate  by  will.  ^^,r,7Jl\uL 

(iccrutSi   as  rtic  i| 

The  next  kind  is  the  real  eftate  of  the  father,  i>c>ond  the  a^e 

or  ieveaiceA. 

And  her  the  queftion  is,  whether  Mrs.  Winfmore'%  will  is  an 
execution  of  the  power  given  her  under  the  will  of  the  father  ? 

I  (hall  divide  into  three  quefiions  : 

« 

/iVy?,  Whether  the  power  has  been  well  executed  ? 

Secondly^  Whether  the  plaintifFs  in  the  original  caufc,  who 
claim  the  rcfidue  of  the  real  eftate  under  the  will  of  Mrs.  /^/w/1 
more^  are  intitled  in  equity  ? 

Thirdly^  Whether  the  defendant  TViUiam  TVinfmort^  the  bank- 
rupt, is  intitled  to  be  tenant  hy  the  curtefy  of  his  wife's  eftate, 
there  being  a  child  of  the  marriage  ? 

The  firji  is  a  very  confidcrable  queftion,  and  has  never  been 
determined. 

Z  z  3  There 
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There  is  no  precedent,  either  in  a  court  of  I^v  or  equitf^ 
where  it  has  been  held,  a  power  over  real  ^ftate  executed  by  ao 
infant  is  good ;  and  as  I  can  find  no  precedent  for  it,  I  wiH 
make  none, 

AninAntrnty       A s  to  the  general  qucftion  concerning  powers  in  the  large 

r.««te  .  power  ^fc     f  ,^  j 

where  he  it  a  ••  ■ 

mete  inftruipeiiC 

only.  There  are  feveral  kinds  of  powers  ipfants  may  execute : 

As  where  an  infant  is  a  mere  inftrument  or  conduit-ptpc^ 

^d  bis  intereft  not  concerned. 

Lord  Coi4f  in  his  Cpmini  §n  Lit$.  p.  52.  fie*  66.  fays  | 

Delivering  feifin  is  a  mere  minifterial  ad,  Muf  T^fmira  m 
judgment  •r  difcretion ;  but  though  the  latter  words  are  exprefled 

fenerally,  the  law  anciently  was  not  fo ;  and  in  Cb.  Liii*  128.  a. 
«ord  Coki  himfelf  cites  a  paiTage  out  of  the  AUrrnr^  in  which 
it  is  exprefsly  faid,  an  infant  canno\  be  an  attorney. 

As  in  the  fenfe  of  an  attorney  in  a  court  of  juftice  he  cannot 
be  ;  but  when  we  fpeak  of  an  infant's  being  an  attorney,  it  is 

a  good  deal  different  from  thefe  kind  of  powers. 

Before  the  ftatute  of  UfeSj  the  power  was  ovec  the  ufe,  there- 
fore all  things  neceflary  to  be  done  over  legal  eflates  were  done 
by  way  of  conditions ;  and  this  was  the  method  of  exercifing 
an  authority  over  the  legal  eftatcs  ;  and  at  law  an  infant  might 
perform  a  condition  where  it  was  for  his  benefit. 

As  to  other  kind  of  powers  by  an  infant,  I  find  no  fort  of 

authority. 

It  is  faid  an  infant  may  prefent  to  a  church. 

The  ^^^^^  What  is  the  reafon  ?  Becaufe  a  prefentation  is  not  a  thing 

ic^"on,  in  regard  of  pfofit,  of  which  thc  guardian  can  make  any  benefit;  but 
10  an  infantas  the  ftrong;  ground  the  law  goes  on  is,  there  can  be  no  incon- 
prcrcnting  to  a    vcnicncc,  becaufe  the  bifliop  is  to  judge  of  thc  qualificatioa 

church.  15,  there     -    ,         ,     ,  y  i  /      o  •  ^ 

tan  be  no  incon-  of  the  clcrk  prcfcntcd. 

vcoirnce,  because 

(he  biibup  is  to  judge  of  the  qualification  of  the  clerk  prefeoted* 

It  has  been  faid,  an  infant  may  declare  the  ufe  of  a  fine  o^ 
common  recovery,  where  he  fufFers  it  without  a  privy  feal^  a^4 
the  \\h  is  goodj^  and  the  fine  and  recovery  ihall  (land. 
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Why  does  the  law  allow  it  ?  becaufe,  for  want  of  a  remedy ;  Thereafon  why 
for  as  the  matter  of  record  ftands,  the  law  fuppofes  he  was  of  y**  ^^'^  *^<»*'' • 
full  age,  and  will  not  prefume  a  judge  or  commifBoners  would  ru'^ercd  i^ an^I^ 
take  the  fine  upon  any  other  terms;  and  the  deed  to  lead  the  fant  to  be  good» 
ufes  being  part  of  the  fine,  (hall  likewife  ftand,  and  therefore  Jj^^'^V'^^^^^^ 
all  this  arifcs  from  a  want  of  remedy.  fail  t^,  and  will 

not  preiume  a 
judge  will  take  a  fine  upon  any  other  tennty  and  t  deed  to  lead  the  uTcs^  being  part  of  the  fiae^  ikaU 
iikewife  ftand. 

But  it  is  faid  an  infant  may,  by  the  cuftom  of  Kenty  and  of 
feveral  manors,  alien  his  eftate;  and  if  he  may  do  it  by  cuftom, 
why  not  by  a  power  ? 

Now  a  cuftom  is  Itx  loci^  and  is  prefumed  in  law  to  have  a  By  the  cuftom  of 
reafonable  contmencement,  juft  the  fame  as  if  a  private  aft  of  ^a"„*"hu^ 
parliament  was  made  to  give  an  infant  fuch  a  power,  and  aeftatejforcoftom 
cuftom  bang  Ux  loci,  it  ftands  as  ftrong  upon  this,  as  if  an  *' ^'^  ^'«  *"^ 
ad  of  parliament  had  been  made  for  that  purpofe.  »  nfoDgupon"  ' 

this,  at  if  a  pn« 

The  cafe  in  Moon  512,  has  a  refemblance  to  a  power,  but  ^'^«  »^  ^^  ?"''•• 
it  is  only  put  by  S\t  Francis  Moorg  arguendo^  at  the  bar,  and  JJJJJe  for  thaT* 
no  authority  is  cited  to  fupport  it,  purpofe. 

In  Br9oki*$  Ahr.  230.  and  Rolls  61 1«  it  is  laid  down,  ^'  that 
<'  if  after  the  ftat.  of  32  H.  8.  a  man  feifed  of  land  infeofFs 
^^  A.  and  £.  of  this,  Co  the  ufe  and  intent  to  perform  his  will, 
<'  and  then  by  his  will  reciting  the  faid  feoiFment,  and  feoffees 
^*  to  ftand  feifed  to  the  faid  ufe,  declares  his  will  to  be,  that 
<<  the  faid  feoffees  and  their  heirs  ftand  feifed  of  this  to  the 
^<  ufe  of  y.  5.  and  the  heirs  of  his  body,  this  is  a  good  devife 
^<  of  the  land  by  the  intention  of  the  devifor,  though  by.no 
^<  poffibility  the  feoffees  can  ftand  feifed  to  the  faid  ufe." 

This  cafe  differs  very  little  from  the  cafe  put  by  M^^e^  which 
Ihews  the  land  may  be  devifed  by  cuftom,  but  not  the  ufe,  and 
therefore  I  take  this  cafe  not  to  be  law* 

The  counfel  for  the  plaintiffs  have  gone  further,  and  infifted 
zf$me€ovgrt  may  exercife  fuch  a  power,  and  cited  the  cafe  of 
Rich  verfus  Beaumont ^  in  the  Houfe  of  Lords. 

It  was  fo  determined  in  the  cafe  of  Lady  Travel^  before  Lord 
Chancellor  King ;  fo  in  the  common  cafe,  where  a  power  is 
given  to  a  woman  tenant  for  life,  to  execute  leafes,  and  if  fO|^ 
it  was  argued,  why  not  to  an  infant  of  the  age  of  difcretion  ? 

Zz4  It 
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It  has  been  faid  too,  th!it  the  difabllity  of  a  feme  cayert  if 
not  more  favoured  in  law  than  the  difabilicy  of  an  infiant,  olT 
is  rather  a  (Ironger  difability. 

In  a  margin  \1  note  in  the  cafe  of  Jtdiore  verftxt  Hmffky^  ii 
Koh.  95.  and  which  note  is  allowed  to  be  his  own,  is  this  ob- 
fcrvation,  Coverture  was  not  at  common  law  fo  far  prolc<Elcd 
as  was  infancy  ;  and  fomc  other  difabilitics,  {fcilicet)  nonfanm 
memcria^  cuflcr  le  men  and  inipiifonment,  though  a  woman 
covert  hath  no  lefs  juJgnient  than  difcovert. 

The  rcpara'ccx-  j^.^^  y^^  difability  dolh  not  arife  from  want  of  reafon  ;  and 
fcm?  covertoa  »t  »^  upon  this  ground  that  the  fcparate  examination  of  a  feme 
a  fine  is  fcd,  covcrt  ott  a  fine  is  good,  becaufc  when  delivered  from  her  huf- 
becaui.wh..n      band  her  judtrment  is  free. 

h-r  huftand  hrr 

juUgiotint  is  tice.      But  an  infant's  difability  is  altogether  frcm  want  of  capacity. 

Co,  Litt.  246.  a,  "  the  dying  fcifcd  of  a  difleifor  fhall  take 
*'  away  the  entry  rS  the  wiie  after  the  death  of  her  hufband, 
^'  as  well  for  that  fhe  h'jrfelf  when  folc  might  have  entered 
**  and  rcconiinued  the  poflciron  j  as  alfo  it  Jhallbi  accounted btr 
*'  folly ^  that  thi  woull  take  fuch  a  hujband  which  could  not  ntif 
"  before 4he  d.fcent.'' 

A  ^ying  fcif-d  But  there^  if  the  woman  were  within  age  at  the  time  of  her  takiwg 

jhail'not  aiic.  tV.e  ^^foand^  thin  the  dying  fei fed  fhall  not  after  the  decafe  of  her  hufiami 
take  awav  the  ^^^^  oway  hcf  entry ;  becaufe  no  folly  can  be  accounted  in  ber^  for 
wife's  entry,  lor  that  JJ^  wss  Within  age  when  /he  took  hujbandy  and  after  covertun 
no  hches  can  u  /j,^  ^^^^^^  ^^^^^  without  her  hujband.     Co.  Litt.  246.  b. 

irriputed  to  her,   ^  j  t 

at  attcr  cover- 
ture (he  could  So  in  10  Co.  43,  a.  Mary  Pottington^s  cafe,  '*  the  ufage  (faith 

"^^ '°^*V '^''^:  "  he)  has  always  been  upon  a  common  recovery  aeainft  huf- 

•ut  her  huAand.        111/  ^.  ,  ...  »         ^       °  ii- 

''  band  and  wife,  to  examine  the  wite,  and  to  grant  a  dcdi- 
**  mus  poteftatem  to  take  her  acknowledgment  upon  examina- 
**  tion,  as  in  the  cafe  of  a  fine."  But  a  common  recovery  againfi 
an  infant y  a/though  he  appears  by  guardian^  Jball  not  bind  the  infant ; 
for  the  infant  has  not  fuch  a  difpoftng  power  of  the  land  as  the  baf 
band  and  ivife  bave^  but  is  utterly  dijahled  by  law  to  convey  or  tranf* 
fer  his  inheritance  or  freehold  to  others  during  his  minority. 

There  lian  lb-         So  that  in  law  there  is  a  total  abfolute  difability  in  an  iafaat, 

U»n^nfant7^  ^^^^  ^^  ^'^  manner  of  conveyaiicc  can  he  difpofe  of  his  inhe-. 
difpoieofhii      ritance. 


iDhcritaoce. 


But  then  It  ha's  been  infifted  here  is  no  fort  of  inconvenience, 
for  Mrs.  IVinfmore  being  above  the  age  of  nineteen  was  as  dif- 
crcet  as  if  flic  had  attained  ihe  a.;e  of  twenty-one,  and  the  court 
may  judge  whether  flic  h^J  dilcfctiun  enough  to  execute  fuch 
a  power. 

Thii 
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This  is  of  fdch  latitude  and  extent,  that  I  own  I  fhnuld 
be  very  forry,  as  prefiding  in  a  court  of  juftice,  to  be  intruft* 
ed  with  ;  for  it  docs  not  come  in  queftion  till  after  the  death 
of  the  infant,  and  no  perfonal  inquiry  or  examination  can 
then  be  had  of  her  judgment  and  difcretion. 

For  this  I  fhall  refer  to  HaK  225.  in  pleadings  an  age  certain 
tnuft  befet  down^  and  not  left  upon  telling  twelve  pence ^  or  meafur* 
ing  a  yard  of  cloth ^  as  feme  books  are^  that  the  court  may  judge  it 
an  age  of  diferetion  ;  for  cuftom  muft  not  abrogate  the  lavr  of 
nature  \  the  law  will  not  admit  it  in  the  cafe  of  a  cuiloni^ 
then  why  ihould  it  in  the  execution  of  a  power  ? 

This  is  the  general  reafon  that  determines  my  opinioiL 

And  if  the  law  had  been  otherwife,  it  muft  have  happened 
in  abundance  of  inftances,  for  powers  are  given  to  infants  to 
raife  money,  to  make  leafes,  &c. 

Infants  come  in  the  courfe  of  fucceffion  into  pofieiSon,  and  It h:s  never bee« 
yet  it  has  never  been  held  he  could  excrcife  any  fuch   power ^**^*"  '"'^"^ 
over  real  eftatc  ;  and  the  applying  for  feveral  private  a6ls  of  fuch  a  power 
parliament  (hew  the  fcnfc  of  mankind  in  this  rcfpeft.     Such  over  real  eftatc, 
an  application  was  made  in  the  cafe  of  the  prcfent  Sir  Thomas  "f^ ^^^ll^j^,!^ 

£^ ark  ins,  parliammt  Oiew 

the    fenfe    of 

In  the  cafe  of  Evelyn  verfus  Evelyny  2  P.  TVms.  603.  the  refpca, 
cafe  of  Lord  Kilmurray  verfus  Do^tr  Grey^  is  more  fully  ftaCed 
than  in  any  other  place.  ^^  By  the  fetclement  a  power  was 
"  referved  of  charging  divers  of  the  lands  at  any  time  during 
'^  his  life  with  3000/.  a  perfon  borrowed  this  fum  of  the 
^'  Dod^or,  and  having  executed  his  power  while  an  infant, 
*'  died  foon  after  he  came  of  age.  The  plaintiff  his  fon 
'<  brought  his  bill  to  redeem,  on  payment  of  the  principal 
^^  fum  borrowed  ;  but  the  court  decreed  it  on  the  common 
•*  terms,  becaufe  here  was  a  power  given  him  by  aft  of  par- 
*'  liament  to  raife  the  money,  and  immediately  to  give  fc- 
*'  curity,  which  was  adlually  done." 

I  fent  for  the  regifter  book  of  this  cafe,  Eajier  term,  17 1 2, 
and  there  ft  looks  as  if  it  was  a  general  power  executed  by 
virtue  of  a  private  a£t  of  parliament, 

I  then  fent  for  the  record  of  the  a£l  of  parliament,  and 
there  is  an  exprefs  claufe  to  make  all  a<Sls  relating  to  the  fet- 
tiement,  or  in  purfuance  of  any  power  therein,  good,  and 
that  notwithflanding  his  minority^  tbey  ihall  be  as  valid  as 
if  he  had  attained  the  age  of  21. 

2  There- 
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Therefore  when  Lord  Kilmurray  made  a  (ettlement  with 
fuch  refervation,  with  the  ipprobation  of  his  trufiecs,  the  wEt 
of  parliament  operated  upon  it. 

Taking  it  therefore  in  general^  I  im  of  opinion  an  inhnt 
cannot  execute  fuch  a  power. 

The  next  coniideration  is,  if  there  is  any  thing  particular 
in  this  power. 

Firfif  As  to  the  penning  of  the  power : 

Tbat  tbiyJbouU  pirmit  and  Jufftr  his  iaughtir  iy  mmf  dui  §r 
writings  &c.  (nQtwithftatuUng  hit  cwirture)  to  giv4^  iccm  aU  its 
friibMf  &c. 

What  had  the  father  therefore  in  view  ?  Why,  to  exclude 
the  difability  of  coverture,  and  this  was  all  he  intended  to 
guard  againft;  and  if  he  likewife  intended  to  exclude  the  dif- 
ability of  infancy,  he  would  have  taken  care  equally  to  ex- 
prefs  it« 

The  fewtt  if,  tft  The  daughter  at  the  time  of  his  death  was  upwards  of  19 
i"r?J^)/5;w."  y^*"  of  age ;  and  though  he  might  think  it  right  to  give  her 
ti^*her  epverture,  this  powcr  during  covcrtuTc,  yet  not  fo  during  her  infancy. 

to  difpofe  of  ill 

his  retl  edate  |  and  if  he  had  intended  to  exdade  the  diiability  of  infoocy,  he  wmild  cquaUj  hmtt  tifcn 

care  to  eipreii  it«  and  ex^rfjio  uniut  efi  exciufio  akeriuu 

It  is  plain  his  view  was  to  prevent  the  huiband's  influence, 
and  to  make  all  fafe  during  her  infancy. 

Therefore  from  the  penning  of  this  power,  a  drone  ob- 
jedion  arifes  againft  her  executing  it  during  infancy,  ^r  i»* 
prejfio  unius  eft  e^chfto  alterius. 

Theconftruaion  The  couftrudion  of  law  on  fuch  a  power  as  the  prefent, 
*^wir*cou"ed  which  is  couplcd  with  an  intereft,  is  very  different  from  a 
with  sQ  interei^,  naked  power  over  another  perfon's  eftate,  and  that  diftindioii 
is  very  different  has  bccn  taken  in  the  cafes  of  feme  coverts, 

from  a  naked 
power  over  an» 

other  perfon^s        The  whole  legal  eftate  here  is  given  to  truftees* 

Flrjl^  As  to  the  rents  and  profits,  to  the  ufe  of  Mrs.  JVinf" 
mdn  for  life;  and  in  the  fecond  place,  to-  permit  and  fuflfer 
Mrs.  fVinfmore  to  give  and  difpofe  of  the  lands,  &r.  by  deed 
or  will,  ^c, 

80  that  (he  had  an  equitable  intereft  in  the  lands,  fjc*  and 
the  e(}uitabie  reverQun  in  k%  defccndcd  upon  her* 

If 
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If  {he  does  not  difpofe  of  it,  where  will  it  veft  ?  In.  btr^ 
felf!  If  not  difpofed  of  hy  her  in  her  life-time,  where  will  it 
defcend  ?  T9  btr  daugbttr  ! 

If  this  then  is  a  power  to  be  exercifed  over  her  own  inhe- 
ritance, I  am  of  opinion,  it  is  fuch  a  power  as  an  infant 
cannot  exercife. 

But  fuppofe  the  execution  of  the  power  is  bad,  yet  it  is  faid 
the  plaintiffs  have  an  equity  to  compel  the  infant  to  let  them 
take  the  real  eftate,  for  flie  (hall  not  take  both  by  the  will, 
and  again  ft  the  will. 

In  general  this  rule  is  right,  and  founded  on  proper  pre- 
mifes  but  a  wrong  conclufion  ;  for  this  purpofe  fee  the  cafe 
of  Noy$  verfus  Mtr daunt ^  in  2  Vtrn.  581* 

I  am  of  opinion  the  infant  in  the  prefent  cafe  is  not  to  be 
compelled  to  make  her  ele^ion. 

For  the  indriiment  here  being  void  as  to  the  real  eftate,  ^'^ew  in  indm- 
thcrc  is  no  inftance  where  an  infant  has  in   fuch  a  cafe  been  "^Ijleleirdl*** 
compelled  to  make  an  eledion,  for  here  is  properly  no  will  an  infant  is  oot' 
at  all  as  to  the  lands,  •oro<)eiieci  co 

make  an  eleAi* 

It  is  like  the  cafe  where  a  man  executes  a  will  \h  the  pre-  will  take  by  or 
fence  of  two  witnefles  only,  and  devifes  his  real  eftate  from  >ga>oft  the  will, 
his  heir  at  law,  and  the  perfonal  eftate  to  the  heir  at  law  5  ^J^rit^i  pro- 
this  is  a  good  will  as  to  perfonal  eftate,  yet  for  want  of  being  periy  navtiUai 
executed  according  to  the  ftatute  of  frauds  and  perjuries,  is'^* 
bad  as  to  the  real  eftate  \  and  I  fliould  in  that  cafe  be  of  opi- 
nion, that  the  devifee  of  the  real  eftate  could  not  compel  the 
heir  at  law  to  make  good  the  devife  of  the  real  eftate,  before 
he  could  intitle  himfelf  to  his  perfonal  legacy,  becaufe  here  is 
no  will  of  real  eftate  for  want  of  proper  forms  and  ceremo- 
nies required  by  the  flatute. 

But  the  diftindlion  between  this  cafe  and  that  of  Noys  and 
Mtrdaunt  is,  there  a  father  had  difpofed  of  his  whole  eftate 
JFor  the  benefit  of  his  children  ;  here  Mrs.  IVinfmori  is  giving 
her  whole  real  eftate  from  her  childj  and  therefore  does  not  fall 
within  that  benevolent  equity  the  court  ej^erci fed  in  that  cafe. 

But  what  I  principally  rely  on  is,  that  here  is  no  inftrur 
snent  which  would  pafs  the  real  eftate. 

The  next  queftion  is.  If  the  aflignees,  thip  plaintiffs  in  the 
f rofs  caufe,  as  ftanding  in  the  place  of  Mf.  JVinJmor$  the 
bankrupt,  have  a  right  to  the  rents  and  profits  of  Mfs. 
lyinfmore^s  real  eftate,  as  confidering  him  in  the  light  of  a 
tenant  by  the  curtefy, 

I  am  of  opinion  Mr.  Jflnfmpri  ^onld  not  be  confidered  as 
tenant  by  the  curtify. 

Under 
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The  rfnts  ur.der       Under  Doflof  fl^r/A's  will,  the  rents  and  profits  arc  to  he 
p..  iVcrtb'^  will  applied  to  the    fole  and    feparate  ufe  of  Mrs.  rf^in/mort^  and 

beinu  U)  be  ap-       ;»  iitir-  nt  n  ttn 

piLa  10  tii- icya- the  truftees  who  had  the  fee  in  ail  the  tcftator  s  real  cfiate, 
ra'c  ufe  of  the  ^^fg  (q  permit  and  fuffer  her  to  difpofe,  (iffc* 

y,'i(fy    a!:d     tlic  * 

trufttrfs  who  li:id  • 

the  teei.i  all  the      Whst  was  the  effcS  of  this  ?  The  whole  legal  eftate  of  die 

real  fftatt  being    ...  •       ^i_      *      n 

topctoit  her  to  inhcnunce  was  in  the  trultees. 

diTfio^c  of  It,  the 

^i^tt^uhe!ha^ce      Howcvcr,  it  IS  faid,  a  hufband  may  be  tenant  by  the  cur- 

MIS  in  thsm,  a«d  tefy  of  a   tfuft, 

therefore  neither 

i:i  law  or  equity  r>  i  •         .  n*  i  *        i 

was  the  hui^^nd  But  conndcr  what  IS  necelury  to  make  a  tenant  hy  ib$  iar^ 
tenant  by  the  /^yj, .  the  wilc  muft  have  the  inheritance,  and  there  muft  be 
<«»t^y«  likcwife  a  feifin  in  deed  in  the  wife  during  coverture. 

It  is  true,  (lie  had  the  inheritance,  becaufe  it  defcended  till 

the  execution  of  the  power  ;  but  then  the  father,  whofe  eflate 
it  was,  has  made  the  daughter  a  feme  fole  ^  and  has  given  the 
profirs  to  her  feparate  ufe;  therefore  what  fcifi*!  could  the  huf- 
band have  during  the  coverture;  he  could  neither  come  it 
the  poflTci&on,  nor  the  profits. 

Was  there  then  any  equitable  feifm  of  the  hufband  i 

None  at  all ;  and  to  admit  there  was,  would  be  diredlf 
contrary  to  the  father's  intention  ;  and  therefore  neither  in 
law  or  equity  was  the  hufband  tenant  by  the  curufy. 

Another  queftion  has  been  made,  with  regard  to  the  intereS 
of  the  8oco/.    given   by  the  will  of    Mrs.  JVinJmeri  to  her 

daughter. 

I  am  of  opinion,    under    the  circumftances  of  this  caCr, 

(he  is  not  iutiiled  to  the  intereft. 


tcrci,  for  till    intcrcit  IS  dcmandablc. 

the  dav  of  rav- 

mini  ccxes  i:  is  not  d(.mandable  ;  but  if  g'ven  to  a  child,  the  court  will  allow  it  by  way  of 


BikAwC. 


But  I  do  admit  at  the  fame  tim?,  where  a  legacy  is  given  by 
a  father  to  a  child,  though  the  legacy  is  not  payable  but  at 
at  a  certain  time,  yet  the  court  allows  intereft. 

But  in  all  thcfe  cafes  the  ground  the  court  goes  OHf  is 
giving  intereft  by  v/ay  of  maintenance. 

Here 
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Here  Mrs.  JVlnfmore  has  allotted  maintenance  for  her  daugh- 
ter from  the  general  fund  of  her  perfonal  eftate  :  there  is  ano- 
ther tbin^  obfcrvable,  the  contingency  in  her  will,  of  the 
daughter's  dying  before  21  ;  I  agree  it  is  a  condition  fubfe- 
quent,  but  ftill  it  fhews  the  view  of  the  teftatrix,  and  that  (he 
faw  it  might  never  be  her  daughter's,  and  therefore  to  give  ht;r 
intereft  would  be  contrary  to  the  intention  of  the  teftatrix. 

There  are  feveral  cafes  where  this  court  have  made  a  great 
ftretch  to  giv«  children  iatcreft  on  legacies,  particularlyy/ci&#r/</ 
verfus  Vernon^  I  P.  jynu.  78  j,  but  that  went  on  particular  cir- 
cumftances. 

Therefore  I  am  of  opinion  (he  can  have  no  more  intereft 
than  the  m^injLeja^ince  \t\  th^  mean  tim^. 

As  to  the  eftate  left  bv  Mrs.  Dorothy  Price^  the  aunt  of  Mrs. 
Winfmoriy  that  rhuft  belong  to  the  afljgnecs  of  Mr,  jyinfwKtrc 
under  the  coipmiflion  of  bankruptcy  againft  him,  as  (landing 
in  the  place  of  the  bu(band. 

But  then  It  is  infifted,  a^  Mr^  JPlnfmorg  h^id  made  no  pro- 
viHon  for  his  wife,  or  the  i&ue  of  the  marriage,  that  his  af- 
fignecs  (hall  not  be  permitted  to  touch  this,  till  they  have 
made  fome  provifion  for  the  iiTue  of  the  marriage. 

And  fo  it  was  held  in  two  cafes  before  Lord  Chancellor 
Cowper\  and  I  was  alfo  clearly  of  the  fame  opinion  in  the  cafe 
QiJ<wf)n  verfus  Moulfon^  05fobir  27,  1742.  (%Tr.  Atk.  417.) 

But  I  can  find  no  cafe  where  the  court  have  done  it  in  the 
cafe  of  affignecs  of  a  bankrupt  after  the  death  of  the  bankrupt's 
wife  :  and  here  too  the  iflue  of  the  marriage  is  fo  yucW  provided 
for,  that  I  am  of  opinion  the  court  ought  not  to  n)<^kc  tbis  the 
(ir(l  precedent  of  it,  whatever  they  might  do  ia  a  cafe  not  fo 
circumftanced. 

But  the  prefent  is  not  fuch  a  cafe,  as  would  incline  the  court 
to  make  aflride  further  than  any  of  the  former  cafes  have  gone. 

His  Lordihip  declared,  that  as  to  the  real  eflate  dcvifed  by 
the  will  of  Dodor  Worth  to  his  truftees,  the  will  o^.MTS.irinf- 
mcre  being  made  during  her  infancy,  was  not  a  good  execution 
of  the  power  relating  thereto  contained  in  Doflor  f^crth's  will, 
and  that  the  inheritance  of  fuch  real  eftate  is  dcfcendcd  to  the 
defendant  Mary  Win/more  the  infant,  who  is  hrir  at  law  both 
of  Mrs.  lyinfmore  her  mother,  and  of  Doctor  rr:r:h ;  and  that 
the  defendant  IViUlam^  IVir.fmore  the  bankrupt  is  not  intitlcd 
to  be  tiTiant  by  th$  curt^/y  thcieof. 

He 
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tie  tifo  declared  that  the  leafehold  eftate,  comprifed  iift  tbit 
fettlenent  made  on  the  marriage  of  Dodor  fFlfrtb  with  Atkrf 
Prici^  dated  the  3d  of  Deambir  1^22^  which  is  nofir  held  1^ 
leafe  for  lives,  belonged  to  Mrs.  fflnfmonhj  Virtue  bf  the  fet- 
tlement,  and  on  her  death  catlie  to  the  infatit  het*  daughter  and 
heir,  and  therefore  direded  both  bills,  fo  far  as  they  feek  anjr 
relief  touching  the  faid  leafehold  cftate,  or  touching  the  real 
cftatc  of  Do£lor  ff^ortb^  to  be  dirmiiTed  without  cods. 

He  alfp  declared  that  the  refidue  of  Doctor  ff^prtFs  perfooal 
eftate,  being  given  by  his  will  in  truft  for  the  frparate  ofe  df 
Mrs.  fyinfmon^  was  not  fubjed  to  the  debts,  power  or  coll* 
troul  of  her  hufband,  and  alfo  the  rents  and  profits  of  Doflor 
tVortV%  real  eftate  devifed  to  her  feparate  ufe  accrued  duruig 
her  life,  and  the  profits  and  proceeds  of  both  theie  funds  ought 
to  be  confidered  as  the  feparate  perfonal  eftate  of  Mrs.  If^d^ 
m9re^  not  fubjed  to  the  debts  or  power  of  her  faid  hu(baiM  | 
and  that  the  fame  are  well  difpofed  of  by  Mrs.  Winfmmrt^  Ihe 
being  above  the  age  of  feventeen  at  the  time  of  making  her 
will ;  and  therefore  direfied  the  crofs  bill  brought  by  the  af- 
fignees  under  the  commiffion  of  bankruptcy  againft  Mr.  Wiaf^ 
iii«r/,  fo  far  as  it  feeks  any  relief  touching  the  perfonal  eftate 
of  Dodor  Wvrth^  or  the  rents  and  profits  of  his  real  eftate,  to 
be  difmifled  without  cofts. 

He  alfo  declared  that  the  legacy  of  eight  thoufand  pounds 
given  by  Mrs.  WmfiMris  will  to  her  daughter,  fubjed  to  the 
contingencies  therein  mentioned,  will  not  carry  intereft  til! 
the  fame  fliall  become  payable  according  to  the  will,  and  that 
the  annual  fums  thereby  refpedively  given  for  her  maintenance 
ought  to  be  deemed  as  given  in  lieu  of  intereft. 

And  in  the  crofs  caufe  his  Lordfhip  alfo  declared,  that  what 
the  late  Mrs.  IVinfmore  was  intitled  to  under  the  will  of  her 
aunt  D$rothy  Price  belonged  to  her  hufband,  and  is  now  vefted 
in  the  aflignees  under  the  commiffion  of  bankruptcy  agaioft 
him,  who  are  the  plaintiffs  in  that  caufe. 

He  alfo  declared  that  the  copyhold  eftates  of  Dorothy  Pria^ 
though  for  life,  yet  being  by  the  cuftom  of  the  manor,  where- 
of the  fame  are  parcel,  a  chattel  intereft,  the  fame,  and  alio 
the  rents  and  profits  thereof  received  by  Dodor  ff^ortb  in  his 
life-time,  or  his  executor  fince  his  deceafe,  ought  to  be  deem- 
ed part  of  her  perfonal  eftate,  and  brought  into  the  account 
before  theMafter  ;  and  it  being  admitted,  that  the  fum  of  four* 
teen  hundred  pounds  was  paid  by  Dodlor  ff^grtb  to  Mr.  ff^inf' 
more  after  his  marriage  with  his  wife,  on  account  of  what  (ne 
was  intitled  to,  he  declared  the  fame  ought  to  be  deemed  as 
paid  in  part  of  the  perfonal  eftate  of  Dorothy  Price. 

I  P§tter 
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Pomr  verftts  P^/zr,  Jufy  26,  1749,  tbi  loft  fial  after  Trinity  Cafe  268. 

Tinw. 

A  Bill  was  brought  by  the  dcvifee  of  all  the  cftate  real  and  when  the  lieir 
perfonal  of  thclatearchbi(hopP«l/#r,  toeftablifli  the  will  Tnfwlit^.bm 
and  codicils,  and  to  carry  the  trufts  of  them  into  execution,      brought  to  efta- 

'     '  blifliawilU 

The  heir  at  law,  who  is  made  a  defendant,  does  not  con- aaiyexecttted» 
trovert  either  the  will  or  codicils,  but  admits  they  were  duly  and  to  the  pur- 
executed,  and  to  the  purport  as  they  are  fet  forth  in  the  bill.     J^^J|  ^(^^ 

art  at  the  dofe 

It  was  moved  to  day  in  behalf  of  the  heir  at  law,  that  all  of  it,  he  u  the 
the  title-deeds  and  writings  of  the  late  archbilhop's  eftate  might  J.tiJJ.J'^^'*' 
be  produced  for  his  infpedion,  without  pointing  out  in  whofe  fuAdenttoia- 
cuftody  they  are,  or  fpecifyine  the  nature  or  fubftance  of  the  ^^  ^^  ^o^the 

•      ./_'._'  *^        '*  infpeftkmofthe 

deeds  he  requires.  titiVdccdimd 

writio§s  belong- 

The  Attorney  and  Solicitor  General,  counfel  with  themotion,  ^f^'*J***  '^j*''- 
infifted,  that  nptwithftanding  motions  of  this  kind  are  gene-  ,^|^  ^^^  ^  ' 
rally  made,  where  an  heir  at  law  that  is  difinherited  is  the 
plaintiff,  yet  there  was  equal  juftice,  that  he  (hould  have  the 
infpedion  of  the  deeds,  where  he  is  the  defendant,  becaufe 
where  the  eftate  is  totally  devifed  away  from  him,  it  is  but  na- 
tural equity  that  he  (hould  be  fatisficd,  whether  he  is  lawfully 
difinherited. 

Mr.  Cappn-  of  the  fame  fide  cited  the  cafe  of  Smith  verfus 
Smithy  before  Lord  Hardwickt  in  1745,  in  fupport  of  the 
motion. 

Lord  Chancellor, 

I  do  not  remember,  nor  do  I  believe,  fuch  motion  as  is  now' 
made  in  behalf  of  the  heir  at  law  was  ever  granted,  where  he 
is  a  defendant  to  a  bill  of  this  kind. 

Though  I  will  not  fay  but  upon  fome  particular  circum- 
fiances  he  may  be  intitled  to  what  is  now  prayed. 

As,  fuppofe  he  (hould  in  his  anfwer  infift  upon  fome  old 
entail  which  has  not  been  barred  by  a  recovery,  and  confe- 
quently  ftill  exifting,  or  controvert  the  legality  of  the  will,  or 
the  execution  of  it,  or  infift  that  only  a  part  of  the  real  eftate 
is  dcfifed  away,  and  of  courfe  the  remainder  defcends,  and  he 
exprefsly  claims  it  as  heir  at  law* 

But  in  the  prefent  cafe  the  heir  at  law  does  not  fo  much  as 
deny  any  one  circumftance,  either  as  to  the  execution  of  the 

arch* 
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archbi(hop's  will,  or  his  power  of  devifing,  but  adixiits  tilt 
whole»  as  it  is  fet  forth  by  the  plaintiff  io  his  bill. 

And  barely  faying  at  the  clofeof  hisanfwer^  that]he  is  the 
bcir  at  law  of  the  teftator,  is  not  fufficientto  intitle  him  to  an 
infpedion  of  the  deeds;  befides,  he  does  not  {6  much  as  point 
out  what  the  deeds  are  that  he  wants  to  infpedy  nor  the  fub- 
ftance  of  them,  which  he  might  do  though  not  in  his  cu&ody. 

Upon  the  wboUt  here  is  no  prelcxice  for  what  the  heir  at  law 
prays  by  the  ndotiun,  and  therefore  he  muft  take  nothing  bj  iu 

Caft  269.  Turwiit  yerfusGibfiiiy  July  31,  i74^» 

IT  was  infifted  by  the  petitioner  MtrgarH  Turtvim^  as  (he  it 
the  reprefentative  of  Arthur  Uariling  Jticr  firft  hufband,  aad 
he  has  left  bond  debts,  that  ff^adij  the  folicitor  for  Jfrthur 
Harding^  wbo  was  the  plaintiff  in  the  oiriginal  caofe,  has  no 
right  to  be  p^id  out  of  the  fum  decreed  for  the  plaintiff  in  pre« 
ference  to  HariiMg^^  bond  creditors. 

A  foliciror  who         LoRD  CHANCELLOR. 
n  in  oiiburie  lor  ' 

liii  client  has  a  ^ 

right  to  be  paid  I  am  of  Opinion  that  a  foiTcitor,  in  connderation  of  bit 

•at  of  a  duty  troublc,  and  the  money  in  difburfe  for  his  client^  has  a  right 

•dmtninutor,  ^o  bc  paid  out  of  the  duty  decreed  for  the  plaintifF,  and  a  lien 

and  a  lien  upon  upon  it,  before  the  bond  creditors  of  the  deceafed  plaintiff, 

it,  befojc  the      ^^j  j^  j^  conftantlv  the  rule  of  this  court ;  neither  can  the  ad- 
bond  ci  editors  of      .  J  It.    /•/!•  1    .         I_ 

thedcccafcd ;  nor  nMiiiitratrix  Controvert  this  rule,  by  inultmg  upon  applying  the 
can  the  acmini-   aficts  in  a  courfc  of  admiuiftration. 

firator  coutrovett 
this  rule,  by 

Infifiins  in  ap  UpoH  another  petition  a  fhort  time  before.  Lord  ChanccUor 
,&urfefr'  1*»^  ^own  the  fame  rule. 

adminiftracion. 

Cafe  270.  JtJarcb  verfus  HtaJ,  Julj  31,  1749. 

Awoman  who  M  Woman  who  had  a  thoufand  pounds  to  her  fortune,  had 
artic'c^lTtoi "  JLjL  "<>  ^^^^^  provifion  under  articles  before  marriage  than 
ina'r!agsh.:.i  ro  oiily  a  Covenant  from  the  hufband,  that  he  would  coniiderhim- 
Siaron'-'i^'co.  ^^*^^*  ^  freeman  of  London^  and  if  (hefurvived  him,  (hefliould 
▼enanTfrom^he  l^^^c  fuch  a  (hare  of  his  pcrfonal  eflate  as  belongs  to  the  widow 
huiband,  that  he  of  a  freeman. 

would  confidcr 

h  mfelf  »s  a  f.e'man  fil.criUn  :  On  her  father^s  death  (he  became  intit^ed  to  ii^oo/.  more,  and  applies 
for  a  hir  hfr  i  rov.ijon.     Ice  court y  from  the  cure  it  takfs  cf  tie  inicrrl  offitne  cvutrti^  vaiil  §m  an  aatj* 
^n  •/ fortune  tg  tie  wifip  ifblige  the  intjkaud  to  meihe afnrtLer  ftcmfibn. 

Upon  the  death  of  the  wife's  father  and  mother,  (he  as  next 
of  kia  bccau^ic  intidcd  to  cightccii  hundred  pounds  more. 

The 
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The  hu {band  and  wife  live  feparate;  an  application  was 
made  now  on  behalf  of  the  wife  for  a  further  provifion,  on 
this  addition  of  fortune. 

Lord  Chancellor» 

This  court,  according  to  the  power  itexercifes,  and  care  that 
it  always  takes  of  the  intereft  oi femt  covirts^  will  either,  where 
there  is  no  provifion  at  all  for  the  wife,  on  money  coming  to 
her,  oblige  the  hufband,  before  he  is  permitted  to  touch  it,  to 
make  fome  provifion  for  her;  6t  where  there  is  a  (lender  pro- 
vifion only  made  before,  on  an  accefHon  of  fortune  to  the 
wife,  if  it  be  conflderable,  (not  if  a  trifle  only),  oblige  the 
hufband  to  make  a  further  provifion. 

I  think  in  the  prefent  cafe,  the  provifion  made  JFor  the  wife 
a  very  flender  one,  and  of  a  very  precarious  nature  \  and  there-  . 
fore  I  will  refer  it  to  a  Mafter  to  receive  propofals  for  a  fur- 
ther provifion  on  the  behalf  of  the  wife,  in  proportion  to  this 
accefiion  of  eighteen  hundred  pounds  1  and  ordered  it  accord- 
ingly* 


ffe//verfu8  HalUJuly  31,  1749.  Cafe  271, 

AN  application  was  made  to  the  court  to  compel   a  young  The  guardian  if 
gentleman,  who  has  been  placed  at  Etan  fchool  by  his  X?rchcorio' 
guardian,  to  return  there  again.  pUce  his  ward, 

and  the  court 

The  lad  of  fixteen  years  of  age  being  prefent  in  court,  and  rh"inf!nt1n^fc- 
having  no  reafonable  grounds  of  complaint  againft  the  maf- ingputto  a  pri- 
ter  of  the  fchool,   Lord  Chancellor  would  not  indulge  him  in  varetutor,orgo. 

t_    •  ^  ^  •-.-.-.  •         -.  u         r  . "     I        t        '"?  t'*  another 

bemg  put  to  a  private  tutor,  or  going  to  another   Ichool  ;    but  fchool, and  if  he 
faid,  his  guardian  was  the   proper  judge  at  what   fchool  to  retufei  to  go  will 
place  him,  and  where  he  had  fent  him,   was  a  fchool  of  very  ^^^^ ^  proper 
great  reputation  :  and  that  if  he  (hould  refufe  to  go,  he  would  ^^^^ 
take  the  proper  courfe  to  compel  him. 

His   Lordfliip  mentioned  an    inftance  in   Lord  ^jfr/(/?^///*s -^  y<^"K  8 -"'^ 
time,  of  a  young  gentleman  who   had  been  placed   by   his  ]J^*^  ^^i^^^^  ^^ 
guardian  at  the  Univerfity  of  Cambridgty    and  on  his  abfenting  the  Univcrfity 
himfelf  from   thence,  and   refufing  to  return.   Lord  MaccUi-^^  ^*"^^''^Z'» 
fields  on  application  to  him   by  the  guardian,    fent  him  to  the  ^"mf^if"  and  re- 
Univcrfity  in  the  cuftody  of  his  own  tipftaff,  fufme  torerorn, 

Wrfl  fent  back  by 

Here  the  lad  agrrecd  to  go  back  to  Et^n^  and  was  indulged  by  in*^the  cuftJdy  o^ 
the  court  in  a  fortnight's  time  for  that  purpofe*  kis  owa'tipftaff; 
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Cafe   272.  Harris  vcrfus  Harris^  February  7,  1750. 

Adecreefor  a  'TT^  H  E  plaintiff,  a  mortgagee,  brought  a  bill  in  conjun&ton 
i^^t  i-t  An  td  te  I  vrith  I'cveral  bond  crtditors,  againft  the  heir  at  law  of 
mafler  lepiua  thc  mortgagor,  for  alaleofthe  mortgaged  premillcs. 

for  prir^ipa?  a^"<i  Thcfe  was  a  decrec  accordingly,  and  the  mort[2[agee  was 
intacft.  and  rt-  dlrcclcd  to  be  paid  his  principal  and  intereft  in  thc  firft  place, 

portconti  mcd      ^       ^^  ^j^^  ^^-r         f^^^  ^^  f^j^^ 

as  the  mrrtpaire  J  .   o 

and  thcic  is  »uo-      The  Matter  made  a  report  of  a  ftatcd  fum  due  for  priocipal 

ther  mort«-p.c    ^^^^  jntereft,  and  the  report  was  confirmed. 

and  cfe^1lt^^5  be-  '  *  • 

fidvs,  from  '^*  ,^  .  ^ 

tim-otthr  Maf-  The  plaintifF,  the  mortgagee,  moved  to  day  that  the  Matter 
^wfii'^cT!t^*"^'"^S^'  compute  fubfequcnt  intereft  and  cofts  upon  the  fum  rc- 

ihUcanytnly    ported  duC, 
4  fci-  cent. 

The  eftate  fold  Under  the  decree,  produced  abouta  thoufand 
pounds  more  than  would  pay  the  original  mortgage;  and  one 
of  the  defendanis  is  a  fubfequent  mortgagee  ;  but  there  was 
not  near  enough  arifmg  from  the  fale  to  pay  the  fecond  mort- 
gagee, and  the  bond  creditors. 

'  The  reft  of  the  plaintiffs,  and  thc  defendants,  oppofed  the 

motion,  and  endeavoured  to  take  a  difference  between  thc  pre- 
itnt  b.ll  and  a  bill  of  forcclofure,  infifting,  that  in  the  latter, 
thc  court  direcls  the  Matter  to  allow  fubfequent  intereft  upon 
the  fum  reported  due,  becaufe  it  is  a  compenfation  to  thc  mort- 
gagee for  being  kept  out  of  his  money,  by  thc  court's  allow- 
ing time  to  the  mortgagor  to  redeem. 


Put  here  a  fale  is  prayed  in  the  ^rft  inttancc,  and  thc  in- 
tcrdi  of  the  crr'ditors  are  concerned,  and  therefore  it  would  be 
h:\rd  to  give  intcrett  upon  intircft  in  favour  of  one  creditor  to 
the  prejudice  of  thc  rctt.* 

I-oRD  Chancellor, 

This  ciife  difFcrs  from  the  common  one  of  a  foreclofurc,  and 
it  would  be  raihcrtoo  much  to  jrive  (uch  an  advanta::e  to  the 
ir.orrgaf'f  c  over  thc  rctt  of  the  creditors,  efpecially  as  the  mort- 
gage carries  live  fcr  cent, 

Hi<i  Tx^rvifliip  therefv>re  propofcJ  to  his  counffl,    that  f:cm 

the  time  of  the  Mailer's  rcpoit  being  cor.lirmed,  it  ihouid  carry 

2  ukiiy 
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only  four  per  cent,  the  plaintiff  acquiefcing  in  this  propofal, 
his  Lord(hip  gavedire£tions  accordingly. 

Farrant  verfus  Lovely  February  12,  175c,  Cafe  273. 

A  Bill  was  brought  by  a  ground  landlord  to  ftay  wade  in  The  court  win 
an  under  Icffcc,  who  held  by  leafe  from  the  original  leffcc.  f"n  U"thi"  wt 

of  \  ground  land- 
lord to  &ri  wafte  in  an  under  lefTee*  who  holds  bj  leafe  from  the  original  leffor. 

Lord  Chancellor^ 

A  certificate  being  produced  of  the  wafte,  I  am  of  opinion  the 
plaintiff  has  the  fame  equity  as  in  other  cafes  of  injunctions. 

As  where  there  is  tenant  for  life,  remainder  for  life,  remain-  ^^^  ^.  . 
der  in  fee,  yet  the  court,  on  a  bill  brought  by  remainder-man  in  fermay  have 
in  fee,  to  ftay  wafte  in  the  firft  tenant  for  life,  will,  notwith-  »n  ir.junaion  to 
Handing  the  intermediate  cftate  for  life,   upon  a  certificate  of  JjJ  j'^*";;,^^ 
the  wafte,  grant  an  injundion.  life,  notwith- 

ftanding  an  in- 
termediate efta:e  for  life. 

So,  where  a  mortgagee  in  fee  in  pofleflion  commits  wafte  by  ^^*  mortgagee 
cutting  down  timber,  and  the  money  arifing  by  the  fale  of  the  J^)*  ^°^2<^'™J^j 
timber  is  not  applied  in  finking  the  intereft  and  principal  of  his  apply  the  mone/ 
mortgage,  the  court,  on  a  bill  brought  by  the  mortgagor  to  J"^*"8  *rona  ibc 
ftay  wafte,  and  a  certificate  thereof,  will  grant  an  injundion.    th^n"tc?cft'ri?d 

principal,  tbe 
mortgagor  may  have  an  injnnftion  to  flay  wafle« 

So,  likewife,  where  there  is  only  a  mortgage  for  a  term  of  So,  where  the 
years,   and  the  mortgagor  commits  wafte,  the  court,  on  a  bill  mortgagor  com- 
by  the  mortgagee  to  ftay  wafte,  will  grant  ah  injunction,  for  "^"^'^'-'.^c*  »'^« 
they  will  not  fuffcr  a  mortgagor  to  prejudice  the  incumbrance.  thtmrnijalJ^an 

injunction,  for 
I   they  will  not  fuffcr  the  mortgagor  to  prrjudice  the  incumoiaace. 

For  thefe  reafons  his  Lordfliip  granted  an   injundion  to 
ftay  wafte. 
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Cafe  274.  Rattray  verrusDarliy^  February  y,  175^* 

X.  and  h'u  wi^e   1^  ^  R .  ^tf/fr^ry  and  his  wife  filed  an  original   bill    againft 
b^^Thich^  iX-*-   /^tfrAry  the  14th  of  May  \f^o^   who,  on   the    third  of 
the'cefeMi.rput  j^^Fj    P"^  ^'^  ^   P^^*  ^"^  anfwcr,  and  the  plea  wa«  atlowvd. 
b  his  piej,9od  On  the  17th  of  May  Barley  filed  a  cro(c-bi!l  againft  Rmtr^ 
jD^id^iTrla-  •^'^  ^*^^»   to  which,   on   the  25th  of  Oflobir  laft,    they  put 
bill  againft  it.     in  their  anfwers,    to  which  he   filed  fifty-five  exceptions: 
and  his  ^\U,  to  q^  the  13th  of  December  laft,  Rattray   and   his  wife  filed  their 
b**th^ir^an&  amended  bill  againft  /)jr/ry,  to  which  he  appeared  on  the  24th 
tnd  exceptions    of  Decembir,  and  upon  a  fuggeftion  that  the  plaintiffs  in  the 
were  J*^"  J      original  caufe  have  loft  their  priority  of  fuit  by  fneans  of  their 
wifefikd'their'  amended  bill,  and  have  aifo  put  in  an  infuflkient  anfwer  to  the 
amended  bill  a-  crofs-bill  :  Darliy  moved  before   the  Mafter  of  the  RMs  the 

^^d  fix  t^eki  in  bis  plea,  anfwer^  4r  iimurrer^  i9  the  amtfuUd  hiU^   mftn  the 


time 


to  pntio    defendants  Rattray  and  his  wifefiHtU  have  anfiverfd  ibe pigissiiff 

tfter  R,  and  bit 

wife  (hall  hare        jjjg  Honour  gave  Darlej  a  month's  time* 

aofwercd  the  °  ^ 

^w/lb  ^  'I^he  plaintiflts  in  the  original  bUI,  appiehen«iBg  tliis  to  be 
tr^fi-kiU having  irregulat,  moved  to  day  that  the  order  made  ia  (hcfe  caufei  or 
riTSl^tl!^'  ^*  *3^  ®^  7tf««^y  may  be  difcharged. 

imjujfdent,  R.         It  was  infifted  for  the  motion  by  Mr.  Tracy  Atkynt^  that  if  an 
h^^\  wTtf**/^  anfwer  appears  upon  the  records  of  the  court,  and  has  never 
/»n*ri»)r  y     j^^^^  referred  for   infufficicncy,   the   court  will  not  examine 
whether  it  is  I'ufficicnt  or  not. 

That  the  bare  taking  exceptions  to  an  anfwer  ean  never  be 
faid  to  affe£i  it  in  any  refpe£i,  for  they  are  little  more  than  a 
memorandum  delivered  by  one  clerk  in  court  to  another,  and 
is  a  private  tianfadiion,  and  not  of  record. 

That  the  plaintiff  muft  take  another  ftcp  to  fubftantiate  his 
exceptions,  and  procure  an  order  to  refer  them,  and  muft  alfo 
have  a  report  of  the  infufficicncy  of  the  anfwer,  or  elfe,  to  all  in* 
tents  and  purpofes  it  will  be  confidered  as  an  anfwer,  notwith- 
ftanding  the  exceptions  ;  and  if  fuch  a  practice  was  adlewed,  it 
would  be  attended  with  ill  confequence  to  the  proceedings  of 
this  court,  for  then,  a  plaintiff,  to  elude  juftice,  would  have 
nothing  to  do,  but  to  take  exceptions,  and  by  that  means  gaia 
tin>e,  and  delay  the  plaintiiFin  the  progrefs  of  the  caufe. 

And  therefore  infilled  that  the  fpecial  order  for  time  is  irre- 
gular, and  ihould  have  been  a  general  one  only* 

Mr. 


In  the  Time  of  Lord  Chancellor  Hardwicke.  ^2C 

Mr.  Woodfordy  counfel  for  the  plaintifF  in  the  crofs-caufir, 
and  defendant  in  tbeofiginal,  ii>fifted,  that  if  aplat^v^ifi^  in  aa 
original  bill,  after  the  crofs-bill  is  filed,  amend  his  bill  in 
things  material,  it  is,  as  to  the  amendments,  a  new  bill,  and 
the  plaintifF  in  the  original  bill  (hall  be  bound  to  anfwer  the 
crofs'bill,  which  was  filed  prior  to  the  amendments  made  to  the 
original  bill,  before  fuch  time  as  the  plaintifF  in  the  onginaf 
bill  fhall  have  an  anfwer  to  his  amendments  ;  arid  as  the 
amended  bill  muft  be  anfwered  altogether,  fo  the  priority  feems 
in  fuch  cafe  to  be  loft  as  to  the  whole. 

He  cited  for  this  purpofe  the  cafe  of  BuctiriJgt  verfus  Blun9» 
dily  before  Lord  Chancellor  King^  in  H.  T.  ijlb,  and  the  ca& 
of  Stiward  verfus  Roe.  2  A  //Orj.  435, 

And  infifted,  that  as  the  plaintifF  in  the  crofs-caufe'did  on 
the  28th  of  January  obuin  an  order  to  refer  the  exception<t«  it 
is  plain  this  is  no  a^fFefied  delay,  but  that  he  is  in  earnefl  to 
proceed  on  his  exceptions,  and  therefore  the  order  was  regular, 
and  ought  not  to  be  difcbarged* 

Lord  Chancellor, 

As  the  aafwer  to  the  crofs-bill  1%  not  reported  Infufflcient, 
I  do  not  lay  much  flrefs  on  the  argument,  that  the  plaintiffs  in 
the  original  bill  have  loft  their  priority  (f^i/^,  the  caft  of  Long 
ycrfusBurtony  N 9 utmber  i2y  17+1,  More  Lord  Hurdwich J 

The  fabflantial  obje£lion  on  the  part  of  the  motion  is,  that 
here  is  an  order  obtained  for  time  to  anfwer  an  amended  bill, 
after  the  anfwer  is  put  in  to  the  crofs-bill,  to  which  there  are 
exceptions  only  delivered  to  the  p)aint;flF'$  cle^k  in  court,  in  the 
original  bill,  but  no  proceedngs  ilnce  to  get  a  report  of  the 
anfwer's  being  infufficient. 

The  Mafter  has  not  yet  determined,  nor  the  court,  whether 
this  be  an  infufficient  anfwer:  and  therefore  the  queflion  is,  if 
it  ought  not  to  be  confidered  to  all  intents  and  purpofes  as  an 
anfwer. 

But  as  the  plaintifF  in  the  crofs-caufe,  fince  he  obtained  the 
order  of  the  23d  of  January^  has  got  a  fubf<;quent  one  for  refer- 
fifig  the  exceptions  ;  I  will  not  give  an  opinion  now,  but  let 
tbis  motion  ftand  over  till  the  fecond  feal  after  the  term,  and 
in  the  mean  time,  let  the  plainiiff  in  the  crofs-caufe  procure 
the  Mailer's  report. 

N.  B.  Darliy^  the  defendant  in  the  original,  and  plaintiff 
in  the  crofs  bill,  procured  the  Mafter's  report,  that  the  anfwer 
of  Rattray  was  infufficient,  and  by  that  means  the  latterloft 
his  priority. 
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Cafe  275.  Birch  verfus  Sir  Lyftcr  Holty  Ftbruary  28,  1750. 

Lord  Chancellor, 

■ 

Wher«!tliereisa  T  Have  known  numbers  of  applicatiors  to  this  court  in  the 
motion  to  pu:  a    ■    mature  of  an  injunclion,  or  rather  for  leave  to  re-ered  a 

mill-dAm  into       -^^  ,  •'  -iii  •!_•/-'       •  %       r 

the  lamr  fir  ati.  nulance,  and  to  put  a  mill  dam,  as  in  this  cafe,  mro  the  lame 
01  ir  was  in  be-  fltuation  it  was  in  before  it  was  cut  down,  but  as  this  is  prayed 
fovr  I    wscut    y^    jH^p  prefent  motion,  while  the  right  is  unheard   and  unde- 

down,  the  court     ^      .      ^,        ,  .^  ,    '  /i        i      j       •   j      u 

will  nor  grant  ir,  termmed,  the  court  have  as  conftancly  denied  the  motion,  as 
while  the  ri«ht  is  jj  came  before  them,  and  all  that  they  have  done,  is  to  put  it 
detrll^fn"' but'  i"  thc  oioft  expcditious  wayof  being  tried. 

will  put  it  in  the 

■lofttxp'ditious       The  cafe  relied  on  by  the  plaintiff*s  council  was  ArtbingiM 

j.ay  of  being         ^^^^^^  p^^j,^  ^^  ^y,^    ^  y^^^     ^56. 

His  Lordfl^ip,  to  accelerate  the  determination  of  the  right, 
diretStcd  the  defendant  to  bring  an  adlion  of  trefpafs,  and  every 
thing  to  be  admitted  on  both  fides  neceifary  for  trying  the  mere 

right. 

Cafe  276,  March  22 f  I7S0*     Jt  the  laft  fial  hifore  Eafter  term. 

Bill  by  hufband      A   Bill  was  brought  by  a  hufband  and  wife,  for  a  demand  in 

jindvi'ifetorade-    /A    thc  light  of  the  wife,  the  huftand  dies, 

mand  in  htr 
riphr,  the  huf- 
band di^s,  it  is 
in  the  nature  (f  LoRD  CHANCELLOR, 


chofc  in  a£\ion, 
and  furv  ves  ^"  y     .     .         ,  - 

hcr,an(.ihe«ufii  It  IS  in  the  nature  of  a  chofe  in  aflion,  and  furvives  to  her, 
docs  not  abate,    ^nd  the  caufe  does  not  abate  by  the  hufband's  death. 

Cafe  277.      ^^^^  verfus  Peacocky   March  22,    1750.     Fourth    Stal   heftn 

Eajltr  term* 

Where  one,  out  A  Motion  was  made  by  Mr.  £vtf»i  to  difcharge  an  order, 
offcv.rai  de-  £\^  whcrc  One,  ou:  of  fcveral  defendants,  had  obtained  an 
cTarofder^^J"*  ^""^  anfwcr  and  demur,  .but  not  to  demur  alone, 

plead,  an.wcr  or  lecaufe  hc  had  cvadcd  the  order;  for  after  demurring  to  thc 
demur,  ii.t  net  bill,  as  ccnt^ininff  different  matters,  and  inconfiftent  with  each 

to  dtmur  alofic,       ^i_ir  ^«  t  •»  r  •• 

»nd  demurred  to  ^^"^''^  ^^'  ^inlvvcrs  to  nothing  more  than  tne  charge  of  combi- 
thebili  as  con-  nation  and  conf'tderacy  only,  and  this  is  what  he  muft  abfo* 
twining ciiffcrcnt  lately  do   to  fupport  cvcn   his  demurrer,  which,  without  it, 

matters,  and  ^'  c  w  ^  j  i     i         r  i  * 

incoi.f.hrnt.  and  H^^lt  havtr  fallcji  to  tiie  ground,  and  therefore  cannot  be  con- 

anfwertdnothinij  fider^d  as  an  anfwer, 

ir.oic  ih  .n  th?*  ,' 

charge  of  ccmbinaticn  aiid  confederacy  only,  tht  coart  inclintd  f  tkink  it  vra:  xet  anjkvtr'mg pMrftt^^  t$ 

fbe  u(Ui,  * 

l»r4 
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Lord  Chancellor  inclined  to  think  that  this  is  not  anfwering 
in  purfuance  of  the  order,  but  as  the  demurrer  might  foon  be 
determined,  the  delay  would  be  of  very  little  confcquence  to 
the  plaintiff,  and  therefore  would  not  difcharge  the  defendant's 
order  for  time. 

In  I  Vern.  463.  Hcjler  ytxiws  Wijion^  it  is  laid  down,  that  Where  a  man 
where  a  man  demurs,  for  that  the  bill  contains  feveral  matters  '^f ''JJj?,'  ^"^V*^*^ 
not  relating  one  to  the  other,  and  in  fome  whereof  the  defend-  feveral  ma iterT* 
ant  is   not  concerned,  if  by  the  anfwer  defendant  doth  more  "«« relating  one 
than  barely  deny  combination  and  confederacy,    he  over-rules  !°^^*  *^^^''*  '^ 

,.,"''  ''  he  dofs  more 

his  demurrer.  than  dcn>  cum- 

binaticn and  (OP* 
federacy,  be  over- rules  iiis  dcmuirer. 


Stapleton  verfus  Conwayy  March  30,  1750.  Cafe  278. 

IORD  Hardwicke  faid  in  this  caufe,  that  if  a  contrad  is  Where  a  con- 
J  made  in  England  iox  a  mortgage  of  a  plantation  in  ^1^<=^  £,',"\j}J^r*'*  ""^ 
JVeJi'  Indies y  no  more  than  legal  intereft  (hall  be  paid  upon  fuch  moJtgawc  of  a 
mortgage,  and  if  in  fuch  cafe  there  is  a  covenant  in  the  inort-  piania'ion  m  chc 
gage  for  payment  of  eight  fer  cent  intereft,  it  would  be  within  Jn^.c  ihjo  lV"a 
the  ftatute  of  ufury,  notwithftanding  this  is  the  rate  of  intereft  infcrt-ft  tTijJl  be 
where  the  land  lies,  ?•»'<*  "?<>"  ^"ch 

mortgage.    Vcz, 
427.  pi.  184. 

Tayhr  verfus  Lewis ^    December  20,    1 750,    among   the  caufe  Cafe  279. 

petitions. 

THE  qucftion  was,  Whether  the  client  that  has  already  a  fix  clerk  is  not 
paid  his  folicitor,  who  fatisfied   the  clerk  in  court  his  obl.yedtoiidiver 
whole  bill,  is  liable  to  make  good    the   fees  of  the  fix  clerk,  p'j^"ft^ti'i)  his 
where  the  Jixty  clerk  abfconds,  or  is  iafolvent.  kes  arc  paid, 

though  the  plsin« 

The  council  for  the  plaintiff  cited  2  P.  TVms.  460.  -?^-^^^"^'^^.i;,'iiri'»orwhl}hjd 
verfus  Coker^  and  relied  upon  an  order  of  Lord  Keeper  Bridg-  faisficJthecKrk 
man's,  which  limits  the  number  of  under-clerks,     Thurjduy  '"  *^7'l  n* 

,         J  ,       ^  .w  *>  /  oi>  whole  hill,    s 

the  i^tb  of  june^  20  Car.  2.   looo.  Vcz  ui.  pi. 

42. 
It  was  infifted  by  the  council  for  Mr,  Reynardfon  the   fix. 
clerk,  that  he  is  not  obliged  to  deliver  papers  to  the  plaintiff 
until  he  is  paid  his  fees,    and  relied  upon  an  order  of  Lord 
Clarendon'^, 
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Cafe  280.  LethieuUter  vcrfus  Tracy^  December  ao,  J750. 

wii'L&^'*  C  I R  fr,llhm  Dodwell  by  his  will  dcvifcd  all  his  cftatcf  al. 
bis  eftates  pur-  O  ready  purchafed,  or  to  be  purchafed  by  his  truftees,  to 
dialed  or  to  be    A^ary  Dodwell  h\s  d^Mghitx  and  only  child  for  life,   with  re- 

purchafed  to  Af.         .     j  ^  j     u    •      1.    •  r  • 

Z).  his  daughter  Hiainotr  to  trultees  and  their  heirs,  to  preferve  contingent  re- 
for  life,  with  re-  maindcrs,  remainder  to  the  firft  Ton  In  tail  male ^  and  to  the  fe- 
IL'!!"'  '°r""^"  cond  and  every  other  fon  of  the  daughter  Mary  Dodwitt  in  uB 

leei  to  preierve^  ».i/>i        ^-/-I'/r  -t  «        • 

&c.  remainder  general^  and  in  default  of  fuch  mue,  remainder  to  the  daugb- 
tothe  firft  fonia  ters  of  hls  daughter  Mary  Dodwell \  and  in  cafe  his  daughter 
the  fccond*Vf?  ^*^^  without  ifUie  of  her  body  living  at  her  deceafe,  remainder 
in  tJii  leneVal  ;*  to  Sir  Henry Nelthorpe  in  tail ;  and  in  default  of  iflue  by  him  to 
*ucV?rru'if*"'' ""^  ^'"^'^  Z^/A/W//>r  for  life,  with  remainder  lo  his  fons  in 
inainder ?o  the  ^^'^  m2\t^  and  in  default  of  fuch  iflue  remainder  to  Cbarlis  Li^ 
djuoh'crs,  &§,   thieullier. 

and  if  M.  J), 

ded  wiinout  ifTue,  remainder  to  Sir  H»  N,  in  tail>  with  fereral  remainder^  orer.  M.  D»  after «| 
marries,  and  fubfequent  to  it  execuiei  a  deed,  by  which  flie  conv?yi  the  KTerfion  ia  fee  of  the  laadt 
purchafed  exprAant  on  the  feveral  remainderi  under  the  will  to  G.  B,  and  his  hein  ?a  trwft  fist  iwrcral 
u<es  and  coven  >nts  ro  levv  «  Jim  fur  concept  to  the  ofei  of  the  deed,  and  recitei  the  limitM^oiit  awkr 
the  wiii  in  the  ordrr  nien«ione«i  \  (hro  with  a  provifo  that  the  ufei  declared  bj  tlw  deed  (hall  not  take 
place  tiil  alter  all  the  limitations  under  the  will.  A  fine  levitd  accordinghf*  It  w«s  infilled  M*  i>.  had 
by  the  fin:  forfeited  her  cftate  for  life ;  but  the  court  held  it  was  only  a  fine  of  the  reverfioa,  at  tJM 
deed  expreftly  recites  all  iheinteivenin^  eftatcs  for  life  under  the  will,  and  limiu  ufcs  af^  all  thofe* 

The  daughter  arrives  at  her  age  of  twenty-one  and  marries, 
and  fubfequent  to  her  marriage  executes  a  deed  bearing  date 
the  31ft  o\  December y  17461  by  which  (he  conveys  the^ver- 
iion  in  fee  of  the  lands  purchafed  by  the  truftees  under  ihc  will, 
cxpcd^ant  on  the  feveral  remainders  under  the  will,  to  George 
Brampflon^  Efq;  and  his  heirs,  in  truft  for  the  feveral  ufcs  and 
purpofcs  therein  declared  ;  and  covenants  to  \evy  fine  fur  con^ 
cejfit  to  the  ufcs  of  the  deed,  and  in  the  deed  and  fine  recites 
the  limitations  under  the  will  in  the  words  and  order  in  which 
they  are  mentioned  there,  with  an  exprefs  provifo  that  the 
ufes  declared  by  the  deed  fliall  not  lake  place  till  after  all  the 
limitations  under  Sir  William  DodwelVs  will. 

A  fine  was  levied  accordingly  in  Hilary  term  1746. 

In  January  1 749,  an  order  was  obtained  by  petition  to  Lord 
Chancellor  for  a  conveyance  from  the  truftees  of  all  the  lands 
purchafed  under  the  will  of  Sir  William  Dodwell^  according  to 
the  limitations  therein  ;  and  particularly  that  the  laft  remainder 
in  fee  might  be  conveyed  to  the  daughter  of  the  teftator  the  pe- 
titioner, late  Mary  Dedwell^  and  now  MaryTracy^  the  wife  of 
Thomas  Tracyy  Eiq; 

After  the  pronouncing  of  this  order,  Mr.  Tracy^s  counfcl 
being  of  opinion,  that  a  convcvancc  to  her  in  purfuance  of  this 

order. 


in  the  Tine  of  Lotd  CUnceUor  Haidwkki;  ^9 

order,  being  fubfequent  to  the  deed  of  1746,  and  the  fine,  would 
defeat  them  both,  applied  to  the  court  to  vary  this  order  ;  and 
inftead  of  the  laft  remainder  in  fee  being  eor^veyed  to  Mrs. 
Tracy  J  that  it  might  be  conveyed  to  George  Bramjloney  Efq; 
shkI  h»s  heirs,  in  truft  for  the  feveral  ufes,  intents  and  purpofes 
of  the  deed  and  fine  in  1746. 

Mr.  Sm^n  counfel  for  the  LetbteuUierty  two  of  the  remain- 
dor-men,  prayed  the  petition  might  ftand  over,  tWat  be  might 
have  an  opportunity  of  infpeding  tho  deed  and  fine  oi>  their 
behalf,  to  fee  if  Mrs.  Tracy  had  not  forfeited  her  cftate  for  life 
by  levying  this  fine,  a&,  according  to  the  ftate  of  it  in  his  brief, 
it  feemed  to  be  a  fine  of  her  eftate  for  life. 

Lord  Chancellor  ordered  the  deed  to  lead  the  ufes  of  the  fiHe, 
and  the  fine  itfelf  to  be  read  ;  and  then  faid,  that  it  appeared 
to  him  plainly  to  be  a  fine  of  the  reverfion,  becaufe  it  ex- 
prefsly  recites  all  the  intervening  eftates  under  the  will,  and 
limits  ufes  after  all  tbefe. 


I  will  fuppofe,  for  argument's  fake,^  that  Mrs.  Traey  had  le-  ^fM.D.  had 
vied  a  fine  fur  concejftt  of  her  eftate  for  life  ;  yet  as  it  is  a  truft^  J^j^f  {^'^ 
eftate,  and   there  are   limitations  to  truftees  to   preferve  con-  eftate  for  life, 
tingent  remainders,   I  am  of  opinion  the  fine  would  not  work  y«  *•«»«  *  trull 
a  forfeiture  of  her  cftate  for  life,  becaufe  it  cannot  at  all  hurt  tre*T.iniuiioM* 
or  a$l:<ft  the  fubfequent  remainders,  as  there  are  truftees  under  to  truftees  to 
the  will  to  preferve   them^  and  therefore  fuch  a  fine  would  in  S^*^"*'i*^''  ^^ 
equity  operate  at  moft  as  a  grant  only  of  fuch  interefl:  as  ihe  hm  worked  « 
had  a  power  to  grant.  forfdtoreofhtr 

'^  ^  eftate  for  afe» 

bacAttie  it  CMi*>> 

Mr.  Smart  obje£Hng,  that  the  expreflion  in  the  indenttire  of  not  afiea  the. 
*ne,  all  lands,  Vc.  of  which  Mrs.  Tracy  was  feiird,  muft  refer  foW;fq«M«t  «- 
to  an  eftate  in  pofleffion,  for  it  docs  not  izj  landt  Jbe  wasfei/ed^!^^'^^^ 
of  in  rtverjion  :  to  prcicrvt  tbcn» 

Lord  Chancellor  faid  there  was  no  weight  in  this  objedion, 
becaufe  the  technical  expreffion  is,  lands,  tenements  and  here* 
ditaments  of  which  ftie  now  ftand s  fei fed  in  reverfion,  and  not 
that  Jhe  wasfeifed  of  a  reverfion  in  lands ^  ^c, 

Mr.  Smart  alfo  obje£ied  to  the  provifo  in  the  deed,  that  the 
fine  ibould  not  aiFed  or  operate  upon  the  eftate  for  life  of  Mrs. 
Tracy^  or  any  other  of  the  particular  eftates  recited  to  be  by 
the  will  of  Sir  fVilliam  Dodwell  limited  in  ufe  to  the  fevcral  per*- 
ibps  precedent  to  the  reverfion  in  fee  in  Mrs.  Tracy. 


% 
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Lord  Chancellor, 

The  pnnifo  that  The  provifo  in  the  deed,  that  the  limitations  thereby  created 
Ihc  d^rrhc«T^^^^  the  eftatc  for  life  to  Mrs.  Truiy^ 

oot  dinurb  Mrs.  (5^r.  Under  the  wjll,  \%  ex  abundanti  \  and  if  there  had  been  no 
^raryu  eii^tc  for  f^ch  provifo,  fhould  have  been  clearly  of  opinion  that  the  ufes 
k^Tlr^mL"!!/?  ^^  this  deed  would  not  have  controulcd  the  eftatc  for  life  to 
for  it  there  had'  Mrs.  Tracy  Under  the  will. 

bet-n  no  fuch 

Sf^hfdecd  Wd  B"^  ^n  the  importunity  of  Mr.  Smart,  his  LordOiip  direaed 
sot  hav«  con-  the  petition  to  (land  over  to  the  next  day  of  petitions'^  to  give 
frouird  Mrs.      jjjg  rcmainder-mcns  counfel  an  opportunity  of  jnfpedinfi:  the 

'^raty  t  eftatc  for  ,      ,         ,  ^  rr  J  f  O 

life  under  ihc   «ccd  and  tine, 

WUI. 

January  21,  1750-51,  ibi  petition  in  the  cauft  of  Letbigttlliir and 

Tracy  came  on  again, 

LORD  Chancellor  difaHowed  all  Mr.  5/fztfr/'s  objedi- 
ons,  and  declared  the  Mailer  had  done  right  in  altering 
the  fettlement  to  the  (hape  it  now  is,  and  that  the  exception 
to  it  (hould  be  over-ruled,  and  the  plaintiffs  forthwith  to  exe- 
cute the  fame« 

Where  tf/«>r       "Lord  Hardwici^e  hii,  whcTC  a /ini  fur  concejpt  is  levied  by  a. 
ijnceffit  18  levied  (gnant  for  life,  reverfioner  in  fee  cxpeflant  on  feveral  limita- 

by  a  tenant  tor        .  .  .       .  -n  r  •  -ii  /i 

life,  reverfioner    tions  in  a  deed  or  Will,  a  court  ot  equity   will  never   conltrue 

in  ftc  cx^eaant  fuch  a  fine  to  work  a  wrong,  but  operates  only  on  the  truft  to 

tionsTnadeed  or  pr^fcrve  the  Contingent  remainders,  and  not  on  the  legal  eftate; 

^\\\,  a  court  of  for  Lord  Talbot  in  the  cafe  of  Hojlins  and  Ho/kins,   and  myfelf, 

equity  will  never  j^  ^  caufc  that  Came  before  me  afterwards,  were  of  opinion, 

fi»eto"wo'rk»     ^^^^  ^  pcrfon  fo  intrufted  levying  a  fine  creates  no  wrong,  but 

wroflg.  operates  fo  as  to  grant  all  the  conufor  had   a  power  to  grant; 

for  whatever  may  be  the  conArudion  of  fuch  a  fine  levied  by 

tenant  for  life  of  a  lifehold  eftate  at  common  law  in  equity,  it 

would  not  be  coiifidered  as  a  forfeiture. 


£lisialeib 
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Blizaheth  Rigdeny   widoWy  one  $f  the  daughters  of^  Cafe  28|« 

George  Everinden  deceafed^  by  Ann  his  wife  alfo  de-  j 
ceafedy    William^  Thomas  and  George  Rigden^  the  I  pi-j^* jff- 
only  child*  en  of  William  Rigden  and  Sarah    his  T 
wife  both  deceajedy  who  was  another  of  the  daugh-  I 
ters  of  George  Everinden  by  Ann  his  wife^  J 

• 

Margaret  VaWer  widow y  another  ^''"^^'^  ?/^ '^^7^'^  I  n^fendant. 
George  Everinden  by  Ann  his  wife.  i 

March  25,  1 75 1.   Lord  Chancellor  gave  judgment. 

•^FORGE  Everinden  being  feifed  of  an  eftate  in  Kent  of  <7.  £.  feifed  of « 
^  the    tenure  or  eavelkind,     by  deed-poll  dated   the  5th  of  g*'j|{^"**  f^^ 
AugUji  1 7 10,  in  confideration  of  natural  love  to  his  wife  and  confidcraron  S ' 
chiidren,    did   ^ivc,  grant    and  confirm  to  his  two  daughters  natural  love  to 
Margaret  the  defendant,  and  Hannah^  the  rents  and  profits  of  ^'•,.^'^^..!*"**  ^ 

,.*  r»'  iij-y«-.-  •  childreo  did  grant 

his  two  mclluages  and  lands  in  Lyntnge  in  hts  own  occupation,  tohistwodaugh- 
durin^   the    life    of  his  wife,  equally   to    be   divided  betwixt  tcrs  Margaret 
them,  paying  five  pounds  yearly  out  of  the  premifieslaft  men-  *cm8^Th!fl!ndi 
tioned  to  AnnW\%  wife  for  her  life,  by  half-yearly  payments,  and  iaL.tquall)  to 
after  his  wife's  deceafc  to  his  two  daughters  Margaret  and  ^  ^^^^i^^^*^  *«- 
Hannahy    to  hold  to  them  and  their  heirs,  equally  to  be  divided  ^^^^!'^^^]'^^^ 

betwixt  them,  mother  djuring 

her  life,  and  after 
her  deceafe  to  bis  two  daaghtert,  to  hold  to  them  and  their  heirs,  equally  to  be  divided  bttnuixt  them. 
Lord  Hardioicke  nvat  tf  opinion  that  the  itfords  in  the  limitation  to  the  daughters  created  a  tenancy  in  cammea^ 
whether  the  inftmnunt  be  eenjideredas  a  deed  or  a  wilt,    %  Vex.  252.  pl«  8i. 

At  the  end  of  the  deed  was  a  claufe,  by  which  he  gives  the 
refidue  of  his  perfonal  eftate,  after  debts  and  funeral  expences, 
to  his  daughters,  to  be  equally, divided  between  them. 

On  the  28th  of  April  1714,  George  Everinden  iitd^  leav- 
ing Ann  his  widow  and  five  children,  viz.  Margery  deceafed, 
the  plaintiff  Elizabeth  and  Sarah  the  mother  of  the  other  plain- 
tiffs, the  defendant,  and  Hannah  the  late  wife  oi  John  Dixon^ 
both  deceafed,  which  Margaret  and  Hannah^  on  their  father's 
death,  entefed  on  the  premiiTes  granted  to  them,  and  paid  the 
five  pounds  a  year  to  their  mother  till  her  death,  which  happen- 
(sd  the  gth  ol  September  1718. 


flannah 
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Hannah  died  the  loth  of  Jpril  1728,  leaving  one  ^Ibn^  R1A» 
ard  Dixon  aa  infant^  and  the  defendant  Margarat^  wh^t  mariMi 
afterwards  ffllliam  VaUiery  and  continued  in  pofleAon  from 
the  death  of  her  fifter  Hannah^  and  accouoted  for  a  moieljr  of 
the  rents  and  profits  to  John  Dixon  to  the  time  of  the  death 
of  his  fon  Richard^  which  happened  on  the  fifth  0/  Ftbrmarf 

1730- 


Qn  his  death  the  plaintiffs  and  thfi  defcfnUot  were  bis 
tt  law,  and  alfo  heirs  of  Hamiahy  by  the  cuflom  of  gavelkiiid; 
Margery  the  other  daughter  being  dead  without  ifltic,  and 
John  Dixon  the  father  of  Richard  having  after  the  deceafe  of 
Hannah  macried  another  wifr^  and  thereby^  accopdffig.  to  the 
cuftom  of  gavelkind,  forfeited  his  eflate  as  tenant  bj  the  cor- 
tefjiy  the  plaintifltt and  defendant becaac  iaeitlfd'to.ffiii— Ifs 
snoiety  of  the  premifTes;.  and  the  rents  and  j^rafits  thefcof  | 
but  the  defendant  has  ever  fince  Hannab*%  death  beea,  and- amr 
is,  in  pofTeffion  of  the  whole,  being  twenty  pounds  jkr  mm» 
and  not  only  received,  the  rents,  but  cut  down  asK^  £ild  th^ 
simber,  and  has  the  the  title-<leQdis  in  herpeflffffion^ 


The  defendant  infifls,  that  the  preosifles  were  pvett  bf  her 
father  under  tbo  deedhpoU^  to  hold  to  her  and  her  fiimr  asjoifiO' 
tenants,  and  net  as  tenants  in  common  ;  and  thaS  tbm  by  fiii^ 
vaving  her  fifler  is  become  intltled  to  the  whole,  and  nefefts 
to  account  for  the  rents  or  timber^  or  to  produce  ibm  dmi^foU 
or  title-deeds. 

But  the  plaintifEs  infift,  that  the  deed  poll  beiit§-  a.  great  te 
them  and  their  heirs  for  ever,  equally  to  be  divided  between  tbtm^ 
and  operating  as  a  covenant  to  ftand  (cifed,  they  were  teiants 
in  common,  and  not  joiatenaots  \  and  H^mnab\  moieiy  did 
not  furvive  to  the  defendant,  but  defcended  to  her  fen,  of 
which  (he  herfelf  was  fo  fenfible,  that  on  //(7ii«a^'s  death  fbe  ac- 
counted for  a  moiety  of  the  rents  to  John  Dixom  for  the  uf^  of 
his  fon  till  his  death,  but  naw  abiblutely  refufes  to  account. 

The  bill  therefore  is  brought  for  an  account  of  the  rents  ef 
the  premifTes  and  money  railed  by  faleof  timber,  and  that  the 
plaintiffs  may  be  paid  their  proportions,  and  that  the  title  deeds 
may  be  brought  into  court,  or  otherwife  fecurcd  for  thrperfons 
interefled. 

Lord  Chancellor, 

The  queftion  in  this  cafe  !<?,  whether  the  limitation  >n  the 
deed-poll  of  the  5th  of  Juguji  i^iOy  executed  by  George^  arc  a 
jpintenancy,  or  a  tenancy  in  common. 

The  deed  begins  as  a  deed-poll,  but  is  in  fad  a  difpofition  of 
his  real  and  perfonai  eflate,  and  to  takeeffed  after  his  death. 

J  This 


in  the  Tknc  #f  L«r4  ClMiM^or  KKkh^ncKE.  ,  Jrj^ 

This  maybe  good  it  «€ovc«aiit  to  ftand  feifed;  but  if  it 
was  to  be  confidered  n;  a  conreyance  it  iwould  Hfot  be  ^ood,  bei- 
caufe  there  is  no  trsmiiDuution  of  pofleffion.       * 

Theprefent  point  is  a  very  litigated  one  in  the  books. 

Equally  t$  hi  4mdtdH  ooweftabliAed  lobe  a  tenancy  in  com-  The  word  <^ 
moo  in  a  will,  or  if  it  was  iqually  onU,  without  the  fubfcqucntf;^^;';^ 
words  annexed  to  it.  would  befocooftrued.  comiMfei  ia  a 

wiU. 

Bat  then  it  is  infilled  to  be  otherwife  in  the  cafe  of  a  deed ; 
and  though  I  do  not  find  any  folemn  determination  of  this  fort, 
yet  the  diftindion  to  be  fure  is  often  nadc  in  Che  books. 

in  the  cafe  oiFtflar  vcrfus  Wigg^  in  i  f.  flPl  14.  and  i  Lord  ^  ^^"^^  *^ 
Raym.  622.  there  was  a  Aiirender  of  a  copyhold  eftate  to  the  J]^?^ 5^*^'  ^* 
ufe  of  A.  B.  and  C\  and  thehr  heirs,  (fqmMj  i§  hi  dhfidtd  irtwixi 
them  andthtir  hiirs  re/fiHiwlf.  This  was  held  by  Mr.  Juftice 
Could  and  Turt$H  a  tenancy  in  common,  by  reafon  of  the  ap- 
parent intent  of  the  furtender,  againft  the  opinion  of  Lord 
Chief  Juftice  Holi  who  thought  it  a  jointenancy. 

I  do  not  find  that  this  judgment  has  been  reverfed,  fo  that  it 
is  undoubtedly  an  authority. 

The  cafe  in  2  Vent.  367.  in  Chancery,  is  alfo  to  the  fame 
purpofe,  where  a  covenant  to  fland  itKtd  to  the  ufe  of  j/»  for 
life,  and  afterwards  to  two  equally  to  be  divided^  and  their  heirs 
and  affigns  for  ever,  was  adjudged  by  the  Lord  Keeper  Nortb 
to  be  a  tenancy  in  common. 

I  bare  bad  the  regifter  fearched  for  this  cafe,  and  cannot 
find  it;  but  notwithiianding  it  was  not  entered,  it  might  have 
been  fo  determined,  and  is  fo  cited  by  Mr.  Juftice  Turton  in 
fijlur  verfus  fVigg. 

Hammerton  verfus  Clayton^  14  Car.  2.  Rot.  43.  was  adjudged 
a  tenancy  in  common  upon  the  fame  words  ;  but  this  cafe  it 
not  much  to  be  depended  upon,  becaufe  at  the  end  of  Lord 
Raym$ttd'%  report  of  Fijbor  verfus  IFigg  it  is  faid  to  be  cited  by 
Sir  Edward  Mr/ihy  only,  and  the  cafe  was  not  to  be  found. 

In  the  cafe  of  Smith  rerfus  Johnfirtf  Pojcb.  32  Car.  2.  in  the 
court  of  King's  Bench,  there  was  a  fecmtient  to  two  and  their 
heirs,  equally  to  be  divided  between  th/m^  to  the  ufe  of  them  and  their 
beirs :  upon  the  breaking  of  the  cafe,  Scroggs  Chief  Juftice,  and 
Dolben  Juftice,  ^ere  of  opinion  that  it  was  a  tenancy  in  com- 
mon ;  but  Jones  Juftice  was  of.  another  opinion,  upon  the  dif<«. 
ference  between  a  deed  and  a  will* 

But 
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But  notwithftanding  there  was  a  rule  in  that  cafe  for  judg- 
ment niji^i  yet  nobody  being  fatisiied  with  the  opinion,  the  mlt 
was  upon  morion  fet  afide,  and  it  was  made  an  ulurius  Cffnalium^ 
and  ended  afterwards  by  the  death  of  the  parties. 

It  the  prefent  cafe  I  think  it  a  tenancy  In  common^  whether 
the  infirument  beconfldered  as  a  deed,  or  a  will. 

The  irgomentf  No  perfon  has  more  reverence  for  the  arguments  of  Lord 
cJS'^dT^^wr,  Chief  Juftice  Hoit  than  I  have;  but  in  Fi/bgr  and  /i^^thc 
in  the  cafe  of  arguments  of  the  other  two  judges  are  more  agreeable  to  the 
Fijbtr  tn^ff^igg,  reafon  of  the  thine,  and  his  more  fubtle  and  finely  fpun, 

arc  more  agree-  •  o'  ^     «- 

able  to  the  reaToa  of  the  thiog,  and  Lord  Chief  Juftice  H«iSr*t  more  fnbtk. 

Aiforrenderfof      That  was  a  queftion  upon  a  copyhold  eftate,  and  there  Mr. 

Sfo^fl'ia  made*    J"ftic«  G*«^^  ^i^d  Mr.  Jufticc  Turton  held   it  ought  for  that 

by  the  farrender- reafon  to  be  conftrucd  favourably,  and  contrary  to  the  roles 

•"^ '"  tT'^T"'     concerning  conveyances  at  common  law;  and  that  they  arc  to 

^nop^cat/Uii,      ^^  confidercd  as  wills,  becaufc  the  furrender  is  oftentimes  made 

they  are  to  be   by  the  furrcndcrer  in  extremis y  when  he  is  inops  c^nfilii :   but 

^U?*I^d  "n-  ^"^^^  ^^*^^  Juftice  HqU  was  of  opinion,  as  to  raifing  and  paf- 

Unied  favour-     ^ng  eftaces,  copyholds  ought  to  be  governed  by  the  rules  of  the 

^ij*  common  law^  and  that  a  furrender  to  ufes  is  only  a  diredion, 

and  the  furrenderee  is  in  by  the  grant  of  the   lord,    and    not 

within  the  ftatute  of  Ufcs ;  and  therefore  held  the  cafe  was  to 

be  confldered  as  a  grant  at  common  law. 

Here  I  muft  confider  it  as  ^  covenant  to Jiand feifeJy  for  there 
is  no  livery,  and  is  to  take  tSc(k  after  his  deceafe,  which  could 
not  be  good,  as  a  conveyance  of  a  freehold,  to  take  effeA  /« 

futuro. 

It  would  be  very  inconvenient  to  conftrue  a  covenant  to 
{land  feifed, . different  from  conveyances  at  common  law* 

But  here  there  are  words  of  regulation,  or  modification  ;  and 
I  do  not  fee  any  harm  in  giving  them  a  reafonable  conftrudion 
to  anfwer  the  intention. 

There  are  other  reafons  which  weigh  with  me,  and  greatly 
ftrengihen  my  opinion.  Here  is  a  father  making  provifion  for 
all  his  children:  fuppofeone  of  them  had  died  and  left  chiJ- 
dien,  if  a  joint-tenancy,  it  muft  have  gone  from  them,  and 
furvived  to  the  other  fons  and  daughters  of  the  grantor,  which 
cuuld  never  be  his  intention. 

If  two  rerfoni         This  court  has  taken  a  latitude  upon  the  foot  of  intention  ; 
advance  momy    if  two  pcrfons  advance  money  upon  a  mortgage,  though  the 

th^u  hThrc'on^  ^^"^^y^"^"  ^^  "^^^^  ^^  them  jointly,  it  (hall  be  a  tenancy  in 

▼eyance  be  made  COmmon. 

to  them  io'iitly, 

it  ihall  tc  a  teoancy  ia  common* 

lo 
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In  the  cafe  of  advancing  money  jointly  hy  two  perfons  for  a 
purchafe,  it  has  been  faid  indeed  that  the  chance  is  included, 
and  the  intereft  (hall  furvive  ;  but  then  it  muft  be  underftood 
where  two  perfons  purcbafing,  advance  in  moietie.c^  for  if  there 
is  a  difproportion  in  the  fums  it  would  be  other  wife. 

The  grantor  fcems  to  have  put  his  own  conftrudion  upon 
this  deed  by  difp.ofing  of  his  perfonal  eftate  in  the  fame  words, 
and  which  is  admitted  to  be  a  tenancy  in  common  ;  and  there- 
fore it  would  be  extraordinary  to  fay  he  meant  differently  in 
one  from  the  other- 

This  is  as  near  a  teftamentary  cafi;  as  can  be,  and  I  do  not  The  cafe  here  <• 
fee  but  it  might  have  been  proved  as  a  will  :  the  cafe  of  Kibhei  °"^  *  icft«mc»- 
verfus  Lea    was  on  a  deed,  and  yet  proved  ;  and   fince  that  jj"^^^^^*^^"^^^ 
determination    there   has  been   another  of  the  name  of  y^^^f/^nas  a  wiiu 
MudTrimmery  in  thecourtof  King's  Bench ,  about  a  year  ago. 

■ 

No  objeftion  to  this  conftrudion  arifes  from  the  word  jTtf»r,  j^e  word  ^imr 
for  a  grant  muft  be  conftrued  equally  the  fame  with  the  words  muft  be  comtra. 
devift  or  bequeath^  if  in  a  will ;  and  this  is  quafi  a  teftamentary  j'*  "  ^}^  "^  j^*** 

rt  •'        J     I         r  tvt  r  1         I  • .  I-'  ^  bequeath  or  de- 

adr,  and  therefore  mult  be  conudered  as  a  will.  vi.e  in  a  win,  for 

this   is  ^afi  a 
teftamentary  aA,  and  thexefcre  muft  be  conlidcred  as  a  will. 

Notwithftanding  this   is  my  opinipn,  yet  if  the  defendant  When  the cftate 
chufes  to  have  the  queftion  determined  by  common  lawiudges, '^^^^'!'"".*^ 

T       Ml      •        1  •  •  /■■I    •         •  t  \^      n         fmall  value,  m- 

I  will  give  him  an  opportunity   of  doing  it  ;  but  as  the  eftatcftcadof  fciding 
in  queftion  is  of  fo  fmall  a  value,  I  will  not  fend   it  to  bede-  it  10  i^edetcrmi- 
termined    by  a    whole  court,    becaufe   the    prefent   method  "*'* )/  *  ^^^f 
(though  a  right  one)  of  fetting  down  fuch  cafes  in  their  fpe-  dircft'-d  t>  b? 
cial  paper  of  caufes,  introduces  a  number  of  arguments,  and  a  heard  ard  at guei 
confiderable  expence  ;    but  I  will  .dircft  it  to  be   heard  and  ,*;''^t;^i;''2^^ 
argued,    as   is  often    done,    before   two  judges  only  at   their  ben. 
chambers  :  and  mentioned  Lord  Chief  Baron  Parker^  and  Mr. 
Juftice  Burnst, 

Mr.  Attorney  General,  who  was  coimfd  for  the  defendant, 
declaring  himfelf  well  fatisfied  with  Lord  Chancellor's  opi- 
nion, he  made  a  decree  according  to  the  prayer  of  the  bill,  but 
at  the  fame  time  faid  he  would  dire<5t  the  account  of  the  rents 
•and  profits  to  be  carried  back  only  one  year  before  the  filing 
of  the  bill,  as  it  was  not  filed  till  nineteen  years  alter  the  dcatti 
of  Hannah^  viz*  the  twenty-eighth  of  November  1749. 


>/r 


1^6  CASES  Argued  lod  Deteraloed 

Cafe  282.     ^uly  23,  1751,  Edmund  Robinfin^    an  'V^«'>  IpiaintiC 

by  bis  ntxi  friend^  3 

Jf^illiam  Ribinf$ny  Ckrk^  amd  Mhirs^       •--^-*»         DefendMtl. 

?Vrd?/orurd  T  TP  ON  the  27th  of  July  1723,  Gi^gi  Robinfmy  of  B9dfym 
B^d^Ukifo/  xJ  in  the  county  of  Ci9riitt;tf//,£rq;  makeshift  will,  mttefted 
tbe  opinion  of  by  chrec  witnefles,  and  after  giving  to  his  wife  onye  guinea,  and 
^r  "^iTicfn' u  *°  ^'^  fatherrin-law  a  groat,  he  gives  and  devifes  in  the  words 

JBencb,  they  bdd  following  ". 

that  L.  H,  muft 

fcy  flec«rrary  implicttioo,  to  cffeduate  tbe  fflanifeft  intent  t>f  the  teAfltor^  be  couHiael  to  1mv«  t 

•ftitc  intad-malt^  Dotwtchlbui4ins  tbeeitpftis  cfttte  defiled  to  L.  if.  lisr  hb  lil^  and  ao  kwfer. 

^<  I  give  atid  devife  all  my  real  eftate  wherefoever  to  Jtlbn 
*^  Hill^  Thomas  Luiiy^  and  Samffiu  Sandys^  and  their  heirs,  to 
^^  the  ufes  following  :"  (here  the  teftator  direds  them  to  raife 
a  thoubnd  pounds  for  a  particular  purpofe,  and  then  goes  on, 
and  fays,)  *^  My  will   is,  and  I  bequeath  all  mj   faid    real 
'*  eftate,  excepting  my  eftate  at  Endyilien^  and  all  nny  pre« 
^^  fentations  in  the  faid  county,  to  Lantikt  HUis^f  of  P/ym$utb 
*^  in  the  county  of  Dtvon^  Gentleman,  for  and    during  the 
**  term  of  his  natural  life  and  no  longer,  provided   he  alter 
*^  his  name  and  take  that  of  Robinhn^  aiid  live  at  my  houfe 
'^  of  Boihym  ;  and  after  hi'S  decea(e  ufuchftn  as  he  (hall  have 
**  lawfully  to  be  begotten,  taking  the  name  of  JUbin/in  ;  and 
*^  for  default  o(  fuch  ijfui^    then  I  bequeath  the  fame  to  my 
'*  coufin    (the  defendant)  fPlUiam  Ribinfon  of  LcndewUriek^ 
'*  and  his  heirs  for  ever :  and  after  feveral  legacies,  the  teftator 
«*  gave  all  the  reft  of  his  goods  and  chattels,  together  with  his 
*^  faid  eftate  at  EndyllUn^  to  the  faid  IViUiam  Robinfsn  \    and 
'*  made  him  foie  executor  of  his  will." 

On  the  30th  of  Stptembir  ty 29 y  the  teftator  died  without 
jfTue,  leaving  the  defendant  fViUiam  Robinfgn  his  heir  at  ]aw« 
and  Lancelot  Hicks  did  after  tbe  teftator's  death  take  upon  him 
the  name  of  Robin/on. 

Lancelot  Hicks  had  two  fons,  George  his  eldeft  fon,  and  the 
plaintiff*  Edmund  his  younger  fon  ;  and  Genrge  was  called  by 
the  name  of  Robin/on  and  died  in  March  1738  an  infant,  in  the 
life- time  of  Lancelot  Hicks  his  father  and  of  the  plaintiff  hit 
younger  brother. 

In  July  1745  Lancelot  Hicks  died,  leaving  the  plaintiff  Ed* 
mund  Hicksj  alias  Robin/on^   his  only  furviving  fon« 

The  plaintiff  brought  his  bill  in  the  court  of  Chancery  for 
the  execucion  of  the  trufts  in  the  faid  teftator's  will,  and  that  a 
fafficient  part  of  (he   real  eftate  might  be  fold   to  difcharge 

the 


in  the  Time  of  Lord  Chancellor  Hardwick£«  ^yj 

the   debts  and  incumbrances  afFeding  the  fame,  and  that  the 
icTidue  of  the  faid  eftate  might  be  conveyed  to  the  plaintiff. 

The  defendant  JVilUam  Rohinfm  by  his  anfwer  infifled,  that 
by   the    teftator's  will  Giorgi  Hicksy  alias  Robinfon^  the   elder  / 

brother  of  the  plaintiff,  was  tenant  for  life  in  rcmaind'^r  of  the 
teftator's  eflates  immediately  expectant  on  the  eftate  devifed  to 
his  father,  and  that  fuch  eftate  was  a  vefted  remainder  in  him, 
and  that  no  other  fon  of  Lancelot  Hicks  could  under  the  teftator's 
-will  take  an  eftate  or  intereft  in  the  lands  thereby  devifed  ;  and 
chat  on  the  death  of  fuch  fon  the  defendant  as  heir  at  law  of 
the  teftator,  or  by  virtue  of  his  will,  became  feifcd  in  fee  of 
the  reverfion  of  the  cftates  of  the  teftator  immediately  expectant 
en  the  eftate  devifed  for  life  to  Lancelot  H'uksy  and  that  on  his 
death  the  defendant  became  feifed  in  pofTeffion  thereof,  fubjeCt 
to  the  charges  and  incumbrances  thereon. 

'  Lord  CbancelUr  gtve  his  opinion  in   this  caufe  the  23d  of 
July  1751, 

The  queftion  is.  Whether  the  p]jL\nt\f£  EJmuHd  Rob'mfon 
took  any  eftate  under  the  will  of  George  Robin/on. 

■ 

I  can  find  no  place  where  the  word /on  has  been  conftrued  to  fj^^j^,  „f,  j^ 
give  an  eftate-tail  in  the  firft   taker,  but  in   the  cafe   of  Byficld^l:*^^  Ei.xa^ 
in  the  time  of  Queen  Elizabeth,  cited  by  Lord  Chief  J"^^*"  ^^f  ^1.'"^'^*^^^^ 
/iaU  in  the  caufc  of  King  verfus  MelUng,  .  th^  J^U  j^«*hM 

bren  con{l'u?d 
to  %\^t  an  eftatc-tail  m  ihc  fiift  uiftr. 

I  do  not  know  what  weight  to  give  to  this  cafe,  becaufe,  Byjicidr^c^^tU 
though  I  have  looked    into  Cr.  Eliz.  and  all  the  cotemporary  "tit  to  be  n  und 
reporters,  yet  I  cannot  find  it  reported;  and  notwiihltanding  ^^^  ^^  ej,^^.,. 
it  was  uientjoned  by  Lord  Chief  Juftice  Eyre^  in  the  cafe  of  temporary  rcpor- 
Dubber  verfus  Trollof,  yet  he  ftates  it  from  the  cafe  of  King  vcr-  '/";^'"^to^';'^ 
fus  Mellingy  and  fo  does  every  one  who  cites  it  in  any  cale  fub-  ail  >wcd  to  be  an 
fequcnt  to  King  ^nd  MeHing,  and  therefore  it  is  probable  //<?/if  "ttior.ty.    Th« 
quoted    it  from  a  manufcript,  and  upon  fuch  an  authority  as  ^J^^  ^J^  j^.f^^/*^ 
as  this  is,  I  cannot  juftify  it  to   myfelf  to  conftrue  the  word  /..//.  torlifr, 
fon  to  give  an  eftate-tail  in  the  cafe   before  me,  becaufe  the  de-  and  no  i'  "r^. 
vife  to   Lancelot  Hicks  is  to   him  for  life,  and  no  longer,  and  ."""ultloV"^ 
confequently  by  no  implication  whatfoever  can  this  be  conftru-  whincever  be 
ed  to  be  an  cftatc-iail  in  him.  conftrued  to  be 

*  an  c  fta;e-  uil  m 

him. 

But  I  do  not  intend  to  giv^  an  abfolute  opinion  ;  and  if  the 
parties  approve  of  it,  I  will  make, a  cafe  for  the  judgment  of 
the  cpurt  of  King's  Bench. 

Yoj-.  l\L  3  B  The 


y  ^8  CASES  Argued  and  Determined 

The dircaion /•  The  dircSion  to  alter  the  name  of  HUks^  and  take  that  of 
^/'*/,^anruifc  Robinfan^  means  bearing  the  name  of  Robinfon^  and  therefore 
that  'of  RohhJo9t  could  not  defcft  it,  as  he  might  have  done  if  it  had  been  taking 
means  bearing     Q^\y  .  ^y^  f\;([\  J  thinic  thjs  was  a  Condition  fubfequent  and  did 

Sr^Tna^Jbc^c-' not  divert  the  eftate,  and  the  fon  who  was  butjuft  born  would 
fdre  could  not     have  a  reafonable  time  to  take  the  name*  j 

de^ot  it,  as  he 

iT  k*"  h^'b^n"*  Lord  Cbanallor  faid,  after  mentioning  the  cafe  of  King  vcrfui 
takhg  only  \  but  MelUng  in  Fentr,  RepgrU^  that  the  argument  of  Lord  Ckief 
A^^  ^'fW°°'  Juftice/fo/p  in  Vtntris  was  not  copied  from  hit  own  argument, 
oniyrandd^^not  but  the  arguments  in  the  cafe  of  the  SiVim  Humdrgds  ofCirm^ 
difeftthp  ^\^cejiiry  and  a  cafe  upon  alienations,  were  copied  verbatim  froA 
a  manufcript  of  Hale^ 

Upon  the  9th  of  November  17519  the  caufe  came  on  again 
before  Lord  ChanctUorj  when  his  Lordfliip  ordered  that  a  cafe 
ihould  be  made  for  the  opinion  of  the  Judges  of  the  court  of 
King's  Bench  upon  the  will  of  the  tcftator  Giorgg  RMn/hn; 
and  the  material  fa6ls  appearing  in  the  pleadings  upon  the  fol- 
lowing quertlon  : 

* 

Whether  any  and  what  cftate  or  intcreft  »n  the  premifles  in 
qxiertion  is,  by  virtue  of  the  faid  will,  verted  in  the  plaintiQ* 
j^dmund  Robinfon  the  infant :  and  it  was  ordered  that  the  faid 
cafe  rt)ou]d  be  ftated  as  of  a  devife  of  a  legal  eftate  to  LanaUi 
Hicks,,  and  the  feveral  perfons  to  take  in  remainder  after  bim, 
without  regard  to  any  trurts. 

N,  B.  The  above  queftion  has  been  under  the  confideni'* 
tlon  of  the  court  of  Chancery  in  another  caufe,  which  was  as 
follows : 

Upon  the  death  o{  George  Rohin/on,  his  widow  brought  a  bill 
in  Chancery  auainft  (Vitiiam  Robinfon  his  heir  at  law,  and  L^n^ 
^elot  Robinfon  his  dcvifce,  and  to  have  a  performance  of  the  ar- 
ticles made  upon  her  marriage  ;  and  a  crofs  bill  was  brought 
by  liie  faid  J^an^efof  Robinfon  to  prove  his  will}  and  to  have  an 
execution  of  the  trurts  thereof. 

?»» J'fl>^7'h^  Upon  hearing  the  caufes  before  Sir  Jofeph  Jeiylly  on  the  17th 
Iwcea7h!wi7ow^^^M/ '733>  ^^^  following  remarkable  declaration  was  in- 
oi  ch«  tt-Hator  ferted  in  the  decree:  *^  His  honour  declared  that  by  the  faid 
and /f' ;j.  the  44  teftator's  will  the  dtftndznt  Lancelot  Robinfon  is  intitled  to 
clared  ihaT'L.  J?.  "  ^'^  eftate  for  life  in  all  the  eftates  of  the  faid  George  RMnfin^ 
yf*  iititled  only  *^  except  the  eftate  of  Endylliony  with  remainder  to  the  eldeji femy 

irfe'^wi'rrr-'  "  ^"^^  ^''^  ^"^  /f'''  ^^  ^^^  defendant  Lancelot  Robinfon  for  his 
inai'nd-r  ro  tie  **  \^^^^  ^^^y  performing  the^ohdition  in  the  faid  will;  and  thai 
tktfi  ;w,  and  U  the  remainder  will  go  over  to  the  defendant  William  Bobiafoil 
^''r'/''^''''thebeiratlawc/weJaiJtfJat,r.'' 

lis  life,  jriw  that  -^  J    ^      J      \      ' 

>Aiil  Eo  vver  to  X^.  J?,  the  heir  at  law  of  t^  lc(lAior« 


in  the  Time  pf  Lard  Chancellor  Harx> wicks.     .  *yff 

A  copy  of  thf  opiniin  rftbijnJga  vf  the  e$ttwt  ofKin^s  Bendiy  in 
thi  cafi  of  Robioion  againji  Kobiofon,  thi  ift  of  DeambMr 
1756. 

We  are  of  opinipfi,  th^t,  yppn  the  true  cpnftru^ion  of  the 
will  of  Georgi  Robinfon^  Lancelot  Hicksy  therein  Micntioned, 
muft  by  necellary  implication,  to  efFeduate  the  manifeft  genet> 
r$l  intent  of  the  teftator^  be  conftrued  to  have  taken  an  eftat0^ 
in  tail  male,  he  and  the  heirs  male  of  his  body  taking  the  name 
of  Rohinfortj  notwithftanding  the  expreft  eftate  devifed  to  the 
faid  Laaciiot  Iqi  his  life  and  no  longer. 

Mamfuld. 
y.  Dinifon. 
•  M.  Fofler. 

y.  E.  fFibmt. 

Bur  don  verfus  Kcnmdy^  July  23,  1757.  Gafc  283. 

]  Chancellor, 

WHERE  an  execution  by  ikgit  or  fieri  facias  is  lodged  ^^J^^'J^JJ^fr 
in  a  (hcrifPs  hands,  it  binds  goods  from  that  time,  ^^neUgu  wfan 
except  in  the  cafe  of  the  crown,  and  a  leafehold  eftate  is  z\(offciai  from  the 
•ffeaed  from  that  time;  and  if  the  debtor  fubfequent  to  this  "^^^^^^^^^^^ 
makes   an  ai&gnment  of  the  leafehoid  eftate,  the  judgment  h^nds ;  and  if 
creditor  need   not  bring  a  fuit  in  ejedment,  to  come  at  the  ^^^  debtor  fub- 
leafchold  eftate,  by  felting  afide  the  affignment,  but  may  pro-  J^lke^aL^ffiJa- 
ceed  at  law  to  fell  theierm,  and  the  vendee,  who  is  generally  mentofit,  the 
a  friend  of  the  plaintiff,  will  be  intitled  at  law  to  the  poffcffion,  j"<i^»««t  ^!^^\ 
notwithftanding  fuch  affignment.  atlawYo  fciTth« 

xttm,  iihI  the 
▼eodee  will  be  iatitled  to  the  po(Iefl{on«  notwithftaodiog  fuch  affigomcnt. 

But  in  the  prefent  cafe  here  is  only  an  equity  of  redemp* 
tion  in  the  debtor  in  the  leafehold  eftate,  and  an  execution 
lodged  will  not  afte£^  this,  as  the  legal  eftate  is  in  the  mort- 
gagee; and  confequently,  by  the  common  equity  of  this  court, 
he  may  come  here  to  redeem  a  fubfequent  incumbrancer,  and 
iikewife  to  difcover  whether  there  was  any  and  what  coniidera- 
tion  fur  the  affignment. 


3  B  2  Butkr 
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Cafe  284.'  ButUr  verfut  RafiJuU^  Aufuji  1,  I75i* 

Iftherebeafe'  Ti /TR.  £ww  flicwcd  caufc  why  an  order  jf/^  for  a  fcqueftra- 
f(Sl?t^n°ofM  iVA  ^>on>  for  want  of  an  anfwer  from  a  member  of  the  Houfe 
mnfwer.  agtinft  of  Commont,  (hould  not  be  made  abfolute. 

m  member  of  par* 

*JS!Iln«".nfit  The  caufe  (hewn  was,  an  anfwcr  con*  in  ;  but  it  was  in- 
before  the  ordert  ftfted  on  the  part  of  the  plaintiff,  as  exceptions  were  taken, 
if  made  abfolute«  that  it  is  no  ahfwer,  and  therefore  the  order  ought  to  be  made 
Iretakcnto"he  *^foIute.  Mr.  EvQHS^  €  contra^  cited  Lord  Clifford's  cafe, 
amwcr.ihecourt  2  P.  IVms,  385.  whcfc  it  is  laid  down  by  Sir  Joftpb  Jiiyly  that 
toidenUrie  the  jf  i\i^xt  bc  a  fcqueftration  nifi  aorainft  a  peer  for  want  of  an  an- 
rWniU  itap.  iwer,  and  the  peer  puts  in  an  aniwer  which  is  iniumcient,  yet 
p?«r  whether  the  the  ordcF  for  fequedration  (hall  not  be  abfolute,  but  a  new  fe« 
i^fweriifuffi.  queftirationn/;/?-  and  at  the  fame  time  MxAGou^Jborougb^  wbQ 
was  then  the  regifter,  faid  this  was  the  courfe  of  the  court. 


eien;. 


Lord  Cuancelloil, 

If  there  be  a  fequeftration  nifi  for  want  of  an  anfwer  againft 
a  member  of  parliament,  and  he  puts  in  an  anfwer  before  the 
order  is  made  abfolute,  and  exceptions  are  taken  to  this  anfifeer, 
the  court  will  enlargi  thi  time  fnrjbiwing  caufi  till  it  (hall  appiiir 
whether  the  anfwer  is  fufficient  or  not. 

Mr.  GoU/bcraugb^  who  faid  it  was  the  (landing  rule  of  the 
court  there  Ihould  be  a  new  fequeftration  nifi  in  this  ca(e,  was 
a  very  good  officer,  bu(  yet  I  (hould  think  what  I  have  men- 
tioned is  the  proper  medium :  but  his  Lordthip  at  prefent  ad- 
lowed  the  caufe.  as  it  was  the  courfe  of  the  court. 


Cafe  285.  Porry  vcrfus  Owen^  Auguft  3,  1751. 

The  wife  and  A  Bill  brought  by  the  executrix  of  an  attorney,  for  money 
execuir.x  of  an  £\^  due  from  the  defendant  for  bufinefs  done  by  herhu(b'and 
TbTtor  money>**  ^^^  attorney,  and  to  be  paid  what  (hall  be  found  due  00  an 
due  for  bufineft  4C9ount,  and  ftates  the  delivery  of  a  bill  by  the  plaintiffii 

done  by  her  huf- 
band  as  the  de»  ' 

fendani's  attor-  The  defendant  demurred  to  the  relief;  and  for  caufe  of  de- 
i»ey.   A  demur,  n^irrer  (hewed,  the  remedy  was  at  law,  and  that  an  aAof  par- 

rer  to  tne  re*ief    %.  ,  /  '  -in  #•       >^      • 

M  a  remedy  u     i^aincnt  nas  pointed  out  a  fumqiary  way  \  the  Itatute  of  2  G/0.2* 

«/  lavi  under  the  cat*  2 3.  fiSi.  22. 
ftitiitc  of  2  Cm.  "*  •*      . 

%*f9r  the  Ittter  t      J  r*i 

regulation  of  at        Lord  Chancellor  allowed  the  demurrer. 

tomryi  and  f:  lid' 

fri,    Lotd  Cuaftcc'lur  allowed  the  demurrer. 

ParAn 

«     ^  •■ 


In  the  Time  of  Lord  Gh^ncellor  Hardwickx.  *^4x 

Parfons  vcrfus  'Fr$imm^  Novimher  9,  1751.  Cafe  286. 

ON  articles  before  the  marriage  of  Richard  Freeman  and  his  On  a boftand'g 
wife,  upon  his  undertaking  to  do  fome  a6ls  for  her  be-  JaTfo"!  wife^t 
nefit,  (he  covenanted  that  flie  would  join  with  him  in  fufFer-  benefit,  Ar,  ia 
ine  a  recovery  of  an  eftatc  that  belonged  to  her,  and  fettle  it  *^'^^»  **'<»re 

-,^,.  J    L-     u    •  o  •      '  inarriage,  cove- 

to  Aim  ana  nis  neir$«  aanccd  to  join  m 

fa^ering  a  reco* 
tery  of  her  clbte,  aad  £sttk  it  to  him  aad  hit  bein. 


Mr.  Freeman  made  his  will  in  1729,  and  took  upon  him  to  The  huAmd 
devrfe  this  eftate  to  the  defendant ;  hut  not  having  pcrformed'j^'^jjj'f^^^^^^ 
the  contrad,  or  the  ads  he  had  obliged  himfelf  to  do  by. the  ^fiate  to  the  de- 
articles,  ^r//m<7iv  afterwards  comes  tb  a  new  agreement  with  ^e"^*"^  *>«««ot 
his  wife,  that  he^lhall  not  ukc  her  eftate  inflanier  in  fee,  but  \^*^\e^^l*^ 
i«bjc<5l  to  an  appointment  of  the  hujband  and  wtfe^  and  in   de-  himfelf  to  do, 
fault  of  fuch  appointment,  to  the  ufe  of  Riciard Freeman  znd  **™*®  ■  ".*r 

•  .      ,     .  '^'^  '  airecfneot  with 

His  heirs.  his  wife,  thatb« 

'  ihall  not  take 

her  eftate  hjlsnter  in  fee,  bat  fabje£t  to  an  appobtment  of  the  haflMUid  mod  wifc»  and  in  defaule 
thereof^  to  the  ufe  of  the  hoibaad  and  hii  I&eirt. 

A  recovery  was  fuffered    by  Mr.  Freeman  and  his  wife,  and  The  recovery 
the  ufcs  of  that  recovery  declared  to  be  to  the  purpofes  of  the  i" JSJi^'  to^ibT 
deed  ;  he  died  afterwards,  in  the  life-time  of  his  wife,  without  pttrt>ofesofihia 
ever  making  any  appointment  with  her,  or  revoking  his  will,    ^**^.*  ***.^*f* 

life- tine,  witii- 
oat  makhig  any  appointment,  or  rtYoking  hit  wiU. 

The  queftion  was.  Whether  the  recovery  fufFercd  by  Rich^  The  recoTcry 
ard  Freeman  and  his  wife,  and  the  ufes  of  that  recovery  as  ^fr^J'jJ^;^ 
declared  by  them,  are  a  revocation  of  his  will.  y/ife,  and  the 

declaration  of 

Mr.  Noel  for   the    plaintiff  infifted,    that  the   recovery  is  the''d^*,''[r  f 
clearly  a  revocation  as  to  this  eftate.  revocation  of 

Mr.  Frttman% 

There  are  two  general  rules  :  ^*^* 

Firft,  Where  a  man  has  an  eftate  in  fee  at  the  time  of  mak- 
ing his  will,  and  makes  a  feoffment  afterwards,  though  he 
takes  an  eftate  to  himfelf  in  fee  again,  it  is  a  revocation. 

Secondly,  Where  what  is  done,  relates  and  extends  to  the 
whole  eftate,  it  will  be  confidered  the  fame  iu  equity  as  at 
law. 

And  for  thefe  purpofes,  he  cited  Marweed  verfus  Turner^ 
%lVm$,  163.  there  "  tenant  in  tail-male,  remainder  to  him- 
felf in  fee,  devifes  his  lands  to  J.  S.  aQ^  then  fufters  a  reco- 

3  B  3  "  very 
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**  very  to  the  ufe  of  himfelf  in  fee,  and  dies  without  iflao 
^^  male  ;  this  is  a  revocation  of  the  will/' 


This  determination  (hews,  that  the  principle  I   hitt 
down  is  fully  eftahlifhed,  with  regard  to  fubfequent  ads  aftcf 
making  a  will. 

Though  a  willy  t  muft  allow,  takes  in  all  perfonal  eftait 
acquired  afterwards,  yet  it  cannot  poffibly  take  in  a  real  eftate 
«($quired  4fterwa^ds« 

It  is  laid  down  tA  lUlU  Mr.  6i6.  that  a'  feeffinenf  after  a 

will,  though  declared  to  the  ufes  of  a  wilU  1<  ^  revotation. 

The  deed  to  lead  the  ufes  of  the  recovery  amonan  ted  to  a 
new  agreement  \  for,  inftead  of  letting  it  reft  as  it  did  on  thtf 
articles,  the  hufband  and  wife  conveyed  the  eftate  in  fee  u|^ 
a  different  confideration. 

• 

In  the  cafe  of  Pollen  verfu^  Huband^  Eq.  Caf,  Abr.  412* 
Sir  J.  H.  by  wril  of  the  12th  of  Februatjj  1708,  **  giv«  all 
*<  the  refidue  of  his  real  and  perfonal  eftate  to  J.  P.  and  the 
<<  heirs  males  of  his  body,  with  remainders  over  ;  afterwaitis, 
*«  by  leafe  and  releafe,  the  30th  of  Aup^ft^  »709*  Sir  J.  H. 
<«  together  with  J.  S.  his  truftce,  convey  fcveral  larid$  in 
**  fVart)HkJhiri  to  truftees  and  their  heirs,  to  the  ufe  of 
««  himfelf  for  life  ;  a^d  that  the  truftees  fliould  execute  fuch 
*'  conveyance  thereof,  as  Sir  J.  S.  by  writing  under  his  hand 
^^  aYid  feal,  or  by  his  laft  will  and  tcftament  ftiould  appoint: 
♦'  Sir  y.  S.  died  in  1710,  without  altering  or  revoking  the 
*^  faid  will,  or  making  any  other  appointment  touching  the 
<*  real  eftate  :  the  queftion  was.  Whether  this  leaie  and  re* 
**  leafe  were  a  revocation  of  the  will  or  not;  and  it  was  dc- 
•*  creed,  that  tbe  Uafe  and  releafe  win  a  revocation  of  tbi  willm** 

There  was  a  cafe  of  Ttckner  verfus  Ttekner^  before  Lord 
Chief  Juftice  Lee^  about  a  year  ago,  which  was  as  follows ;. 

"  Rohirt  Ttckn^fj  feifed  in  fee  of  the  eftate  in  queftion  of 
**  gavelkind,  died  inteftate,  and  left  two  fons,  Henry  and 
*^  Robert^  who  entered  on  his  death,  and  became  feifed  in 
"  gavelkind  ;  Robert^  being  poffeffcd  of  an  undivided  moiety, 
*^  made  his  will,  and  devifed  it  to  his  wife  Elizabeth  Tickmr 
*^  ind  her  heirs." 


<4 
C4 


After  making  his  will,  by  a  deed  of  partition  betwMn 
Robert  and  Henry  Tickmr ^  and  by  fine,  all  the  gavelkind 
**  rftate  which  Robert  had  devifed,  was  allotted  intirely  tm 
*•  Rjbert;  to  fuch  ufes  as  he  ftiopld  appoint  by  deed  or  writ« 
**  ing,  and  in  default  5f  fuch  appoinimcnt,  to  him  in  fee. 

"Aver* 


/" 
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^*  A  verdift  was  found  in  cjeament,  fubjcft  to  the  opinion 
•*  of  Lord  Chief  Juftice  Lety  who,  after  mature  deliberation^ 
**  held   this  tranfadion  to  be  a  revocation  of  the  will.'* 

* 

lAi.Wtlbraham^  coun/el  of  the  fame  fide. 

Though  there  had  been  no  cxprcfs  agreement,  yet  the  ads 
done  amount  to  a  new  agreement. 

The  confeqiience  of  the  recovery  is,  they  have  connefied 
their  legal  and  equitable  eRates  togetlier,  and  conveyed  tbeoi 
i>y  the  deed,  to  make  a  tenant  to  the  pracipt. 

It  is  laid  down  in  Moir  107,  that  if  a  ufe  is  declared  by  an 
indenture,  yet  the  parties  may  alter  tht  indenture  at  any  time^ 
till  the  eAate  is  executed  by  the  fine^  And  the  fetond  deed 
Ihall  controul  the  firft. 

In  Jowei  verfus  Morliy^  SaU,  677.  it  Was  refolved,  *<  that 

^^  if  a  fine   had    been  levied    purfuant  to  a  covenant  in   « 

*<  marriage-agreement,  no  parol  averment    could  have  been 

**  allowed  to  declare  other  ufes,  or  that  the  fine  was  not  to 

*'  the  ufes  of  that  de'ed^  and  all  parties  had  been  eftopped  to 

^'  aver  the  contrary  by  parol  ^  but  by  deed  fubfequent^  and 

*'  before  the  fine,  other  ufes  may  be  averred,  though   thejr 

*^  were  declared  by  writing  and  not  by  deed  ;  for,  by  the  va- 

^'  riancei  there  was  room  to  inquire  and  receive  inforaiation^ 

^*  that  the  old  agreement  was  relinquiflied/* 

*'  That  this  is  agood  revocation  of  the  ufes  of  the  firft 
*^  deed^  though  it  be  but  a  writing ;  for  where  the  convey- 
*/  aiice  enure«  by  way  of  tranfmutatioh^  the  ufe  is  according 
^'  to  the  intent  of  the  party^  and  it  is  no  matter  how  thai 
*^  intent  is  manifefted,  fo  as  it  may  be  known.'^ 

He  cited  likewifc  the  cafe  ofStapInoH  yerfus  StapUUftj  (i  Tr. 
alii.  2.) 

« 

Till  ufes  are  declared  j  and  whilft  it  lay  in  fufpence,  whe- 
ther Mr.  and  Mrs.Freima/t  would  jointly  declare  ufes  or  not, 
it  veiled  in  Mrs.  Frtemany  as  being  her  ^ftate. 

Suppofe  the  eftate  had  been  limited  to  the  hufband  in  tail, 
with  fuch  a  power  of  appointment,  till  appointment,  the  fee 
cannot  be  in  abeyance,  and  therefore  muft  revert  back  to  the 
perfon,  who  had  the  original  dominion  over  this  eflate. 

Therefore,  if  it  is  a  refulting  ufe,  it  would  come  to  Mrs. 
Frttman^  and  mult  be  a  declared  new  ufe  to  cyme  to  him^  and 

3B+  » 
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if  fo^  it  is  an  acquired  cftate,  and  confequently  a  revocatioii 
uf  the  will,  as  be  gained  a  better  eftate  than  be  had  before* 

Mr.  Evafis  alfo  counfel  of  the  fame  fide* 

Either  by  having  gained  a  new  eftate  upon  a  new  ufc  exe- 
cuted to  the  hufband,  or  on  a  folemn  a£t  by  the  hufband  and 
wife,  it  is  a  revocation. 

The  reafon  why,  in  the  rule  already  laid  down,  a  fecond 
deed  will  revoke  the  iirft,  is,  becaufe  it  reds  in  agreement 
only,  till  the  fine  levied,  or  recovery  fafFered. 

The  wife,  who  was  tenant  in  tail,  with  remainder  to  her 
nephew,*  covenants  by  marriage-articles  to,limit  a  part  of  her 
eftate  to  the  hufband  in  fee,  on  his  doing  what  he  agreed  oa 
his  part  to  complete  the  articles. 

■  He  not  having  performed  his  conCrad,  they  come  to  a  new 
agreement,  that  he  {faould  not  take  the  eftate  inftaaUtr  in  iee^ 
but  fubjedl  to  the  appointment  both  of  bulband  and  wifie> 
therefore  the  recovery  fuffered  was  not  intended  to  complete 
the  articles,  but  upon  a  different  confideration. 

The  fee,  vefted  in  Mr.  Framan  under  the  deed,  was  upon 
a  new  ufe  executed,  and  not  a,  ufe  contracted  for  by  the  arti- 
cles, but  variant  from  what  is  devifed  by  him ;  but  if  the 
court  (Iiould  not  be  of  opinion  it  is  a  new  ufe,  yet  ftill  the 
very  2l&.  of  fufFering  a  recovery,  ihall  be  confideied  as  an  in- 
tention in  Mr.  Freeman  to  revoke  his  will. 

It  is  material,  this  is^  not  fuch  an  ufe,  only  as  be  (hall  ap- 
point, but  fuch  ufes  as  the  hulband  with  his  wife  ihall  appoint. 

Upon  the  whole,  it  is  manifcftly  done  with  an  intention  to 
depart  from  the  articles,  and  not  in  conformity  to  them. 

ne  Attorney  General ^  for  the  dcvi fee  under  the  will,  Kid^ 
the  true  quellion  was.  Whether  the  recovery  fufiered  by  Mr. 
and  Mrs.  Freeman  after  the  marriage-articles  is  a  total,  or  a 
faitiai  revocation  of  the  devife  made  by  Mr.  Freemau\  will. 

Mrs.  Freeman^  at  the  time  of  the  marriage,  was  felfed  ia 
tail  of  one  part  of  the  eftate  in  queftion,  in  fee  of  another. 

It  is  neceflary  to  confider  what  eftate  it  was  Mr.  Fnemam 

bad  befoie  the  wlll|  and  what  h^  intended  to  nafs  by  the  will. 

2  He 
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He  had  only  the  truft  of  an  eftate  in  fee^  and  under  the  Will 
has  devifed  nothing  more  but  that  truft  in  fee. 

The  operation  of  the  recovery  is  that  it  conveys  the  legal 
eftate,  and  bars  the  cft^te-tall  Mrs.  Freeman  had,  the  ufe  is  dif- 
pofed  of,  and  the  inheritance  difpofed  of  by  the  limitation  to 
the  hufband  and  wife,  and  their  appointments,  therefore  the 
fee  cannot  be  faid  to  be  in  abeyance^ 

The  fecond  queftion  will  be,  What  operation  the  recovery 
has  in  equity,  and  what  is  the  confequence  with  refped  to  the 
equitable  intereft  ? 

Though  the  legal  ufe,  till  appointment,  may  be  faid  to  vcft 
in  the  wife,  yet  the  equitable  ufe  vefts  in  the  huft>aQd,  then 
the  recovery  will  operate  only,  fo  as  to  leave  the  hulband  (uch 
eftate  as  he  had  belore. 

Where  a  perfon  makes  a  will«  and  afterwards  a  fubfequent 
conveyance,  fo  far  as  it  is  .coniiftent  with  the  will,  it  is  no  re- 
vocation i  fo  far  as  it  is  inconfiftent,  it  is; 

He  cited  Coward  and  Marjbaly  Cro.  Eliz.  71  !•  ^^  Where  a 
^*  man  devifed  lands  to  his  younger  fon  and  his  heirs,  and  af- 
^^  terwards  took  a  wife,  and  by  another  will  in  writing,  he  de- 
^*  vtfed  the  lands  to  bis  wife  for  life,  paying  yearly  to  his  fon, 
*^  and  hisheirs,  fuch  a  rent^  held  to  be  no  revocation,  but  ii\ 
*^  this  c^k  b9ib  wilb  may  ftmid  tognher^  unlefs  the  latter  be 
^*  contrary  to  the  firft  will,  or  that  there  be  an  exprefs  rtvoca- 
*^  tion;  and  here  his  intention  appears  to  be  only  to  provide 
*'  for  his  wife,  whom  he  afterwards  efpouied,  and  not  to  alter 
^^  the  will  as  to  his  foo/' 

I 

Lord  Cbancillor  faid,  the  fubfequent  a£t  appeared  to  be  only 
a  codicil,  and  does  not  come  up  to  the  prefent  cafe,  the  codi- 
cil being  part  of  the  will. 

All  the  cafes  cited  were  mere  legal  queftiuns ;  as  the  eftates 
in  every  one  of  them  were  legal  eftates. 

The  cafe  of  Tickner  verfus  Tickner  was  a  new  conveyance, 
4^nd  did  not  reft  upon  the  partition  only. 

« 
Mr.  Solicitor  General  of  the  fame  ftde. 

A  general  rule  is  to  be  drawn  from  the  cafe$,  that  there  is  a 
Ibrt  of  revocation  which  does  not  depend  on  the  intention  of 
the  teftator. 

Ai 
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As  where  u  mm  only  takes  back  the  very  eftate  be  derifed  bj 
a  new  conveyance,  and  yet  is  held  to  be  a  revocation. 

The  converting  an  equitable  into  a  legal  fee,  is  not  within 
this  rale,  but  depends  upon  other  confiderations^  and  the  pre- 
ient  is  a  cafe  of  this  fort. 

The  reafon  why  a  perfon  who  firft  made  a  will,  »nd  then 
fufFcrs  a  recovery  to  the  fame  ufes,  is  a  revocation,  depends  on 
artificiat  reafoning,  being  confidered  as  a  new  convejance. 

n 

That  the  converfion  of  a  legal  into  an  eqiiltaUe  eftaie  (st 
truft,  will  not  be  a  revocation. 

In  the  cafe  of  Lady  Mary  Virmn  vttfMtyiMSy  a  Firm.  241. 
*«  jt.  devifed  lands  to  troftees  to  pay  his  debtl,  and  then  Co  pay 
•'  his  wife  200/.  pir  ann.  for  her  life  :  the  teft^kte^  lived  feve- 
^<  ral  years,  and  his  debts  were  increafed  from  2000/.  to 
*^  io,doo/.  wf.  by  deed  and  fine  conveyiw  his  lands  So  the  hmt 
<<  truftees  to  fell  to  pay  his  debts,  add  the  ftirpius  to  bim  awl 
*^  his  heirs,  and  his  wife  joins  i«i  the  fine  and  coifv«yaiMt! 
^<  this  was  determined  to  be  no  revocation  of  the  wife's  200/. 
*<  pir  iami'* 

tn  the  cafe  of  Ogli  verfus  C^i,  the  20th  of  Fthnuar^  X748f 
before  your  Lordlbip :  *'  A  real  eftate  wis  devifekl^  and  aftef 
*<  the  devife  it  was  conveyed  to  be  fdd|.  in  ord^  to  pay  a  debt 
*<  due  to  Mr.  C^i/,  and  conveyed  to  him  ill  fee  for  that  exptefs 
^<  purpofe,  and  in  truft  for  himfelf  ai  to  the  refidne  1  held  to 
**  be  no  revocation." 

This  was  determined,  I  apprehend,  on  the  common  pridci^ 
pie  of  a  perfon  who  is  feifed  in  fee  making  a  will,  and  then 
mortgaging  the  eftate,  there  in  law  the  whole  fee  is  ({one9  atnd 
yet  in  equity,  a  revocation  of  the  will  pr$  taMi$  only* 

The  cafe  of  all  other  revocations  depends  upon  the  implied 
intention  of  the  teftator,  and  after  making  a  will,  no  zSt  fliall 
xtvoke  it,  but  where  the  aft  done  is  inconfiftent  with  his  will^ 
and  even  then,  where  it  is  only  a  partial  inconfiftency^  it  is  but 
B  revocation  pro  tant§. 

• 

When  a  man,  after  making  a  will,  demifet  to  the  fame  per« 
ion  for  40  years,  this  is  a  revocation  pro  tanU  only. 

In  the  cafe  of  Lamb  verfus  Packer^  **  J.  by  will  devifed  to 
^*  his  fon  a  mefTuage  of  99  years,  if  three  lives  lived  fo  long^ 
*'  paying  his  After  40/.  per  ann.  for  her  life,  and  afterwards 
*^  makes  a  leafe  to  JS.  of  the  fame  meflTuage  for  99  years,  if 
^  three  lives  lived  fo  long,  paying  50/.  pir  ana.  to  the  leflfor 

^<and 


in  tU  TitM  of  JmA  CkiACtlfer  {{aUbWicicb.  747 

^^  and  his  hctrs ;  it  #a«  dtcited  it  dr«^  /^j^/A,  tlhit  the  letlfe  was 
'^  a  reTo.cation  of  tkjedetffe;  but  upon  aprpetl  tb  the  Lord 
*^  Keeper,  decreed  to  be  no  nvocetlon,  and  that  'ibt  daughter 
*'  fhall  be  paid  her  annuity.     2  Fern.  495.*' 

Ac  the  time  of  making  the  will,  thie  teftatof  hH  rto  1^ 
efiate^  but^  in  the  notion  of  this  courts  a  bare  equiuble  fee. 

What  h  done  between  the  fauIbaAd  and  the  wifef  Ntrfhin^ 
but  a  conveyance  of  the  legal  eftate* 

The  bare  cohveyaiice  of  (He  legal  eftate  wHl  inakb  ho  al- 
teration as  to  the  will* 

It  wats  limited  upon  the  recovery  to  fuch  tifes  zt  (he  Kuf- 
band  and  i^ife  Ihall  appoint,  and  for  default  of  fuch  appbtht- 
ment,  fhe  huIBahd  has  it  in  fee. 

The  alteration  by  the  recovery  is  only  thg  contingent  appoint^ 
tnent  oftiftt^  anfd  nbt  fncotyfiftent  with  the  will  in  any  refpeA. 

If  Mr.  Freeman  had  had  a  legal  eftate,  it  could  not  have  beeti 
diftinguifhed  from  the  rule  of  a  recovery's  being  anew  convey- 
4rnce,  Wi  cte^y  he  had  oViIy  an  equitable  fee. 

It  \ki!i  beihi  faM,  her^  #at  a  new  agreement,  but  the  to^ 
fequence  does  not  follow ;  if  it  was  a  partial  agreement,  \t  it 
no  revocation ;  if  there  had  been  fuch  an  agreement  to  fubje£t  it 
to  this  contingent  partial  revocation  by  letting  in  the  appoint- 
ment as  to  fottre  6f  bis  intereft,  it  wotild  have  been  only -a  pifr4 
tial  revocation,  and  the  equitable  fee  he  had  in  him  is  not  dtf^ 
turbed  by  any  a£l  the  hufband  has  done  by  the  recovery. 

Bdt  as  the  appointment  was  never  made  by  the  hfrfbamd  artd 
wife,  the  recovery  is  no  alteration  of  the  old  equitable  fet 
Mr.  Freeman  had  in  him  at  the  time  of  making  the  will. 

Lord  Chakcellor, 

The  cafes  have  been  determihed  on  very  hice^and  artificial  The  Uwleani 
reafons,  upon  an  inclination  the  law  always  (hews  to  favour  ^^j)f^.^**'/J^^^ 
an  heir,  and  to  prevent  him  from  being  difinherited,  where  the  ing  allowed  to 
intention  of  the  teftator  is  doubtful.  ^^STV*"'!  '***'*• 

If  the  hufband  had  been  feifed  of  the  abfolute  legal  eftate  at 
the  time  of  making  the  will,  and  afterwards  had  fufferied  a  re- 
covery, and  declared  the  ufes  to  be  fuch  as  he  and  his  wife 
ihould  appoints  this  would  have  been  a  revocation* 

1  If 
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If  a  perfon  feifed  in  fee,  devifes  an  eftate  in  fee  to  ?.  S.  zoi 
by  a  conveyance  ukei  back  an  eftate  from  y.  S.  in  fee,  thai  i% 
a  revocation* , 

The  cafe  of  the  feofFment,  where  the  teftator  takes  back  the 
.   .old  ufe,  is  a  prodigious  ftrong  cafe. 

That  conftrufiion  muft  arife  from  a  prefumed  int^ntfoii,  that 
tbe  teftator  would  not  have  made  a  new  conveyance,  without 
an  intention  to  revoke  his  will. 

But  this  muft  be  underftood  with  fome  reftriAions  smd  Iimi- 
tations. 

Wtoeiymmoo  jf  (fae  conveyance  or  recovery  be  for  a  particular  pnrpofe, 
fMtimL'pur-^  then  it  (hall  revoke  no  further  than  to  anfwer  that  purpofe,  n 
pofe,  it  dull  re.  Where  a  teftator  creates  an  eftate  for  years^  or  for  life,  in  the 
ipoke  no  fur-    jj^jg  devifed,  it  fliall  operate  ho  further. 

^ber  tbao  to  '  '^ 

aoiWer  that  « 

l""^»  This  is  the  rule  of  law,  but  it  has  been  thrown  ont  as  a 

doubt,  whether  there  may  not  be  fome  difference  iii  equitable 
cftates. 

« 

''^^^whiX  ^  *"*  ^^  opinion  that  the  fame  conveyance  which  would  be  a 
wmM  bT  a  revocation  of  a  devife  of  a  legal,  will  be  equally  a  revocation 
tcfocation  of  a  of  a  devife  of  an  equitable  eftate,  and  it  would  be  very  dan« 
trtil  te^e,*uljj?l  g«~"s  to  property  if  it  was  otherwife. 

Rvocation  of  a 

dcTife  of  an  But  ftill  the  fame  rule  holds  as  at  law,  if  for  a  particular 

eqmtabie  eftate.  pyrp^fg  Q^ly,  it  fliall  be  underftood  to  be  a  revocation  pre  taitU 
only. 

Where  a  convey      In  all  the  cafes  wherc  it  is  a  conveyance  of  the  whole  eftate 

^"  °[n*hw^**  '**  '*^'  ^^^  '*  ^*^^y  meant  for  a  fccurity,  the  revocation  ikall 
only  meant  for  Only  be  for  that  particular  purpofe,  to  let  in  the  incumbrance, 
•  fecority^the     for  the  teftator  himfelf  has  drawn  the  line,  bow  far  the  revoca* 

Z^tm^ly.  'ion  fl>»"  go.  «><«  •»«  '"'^''on  '*  P*»'n>y  *««"•• 

By  marriage  articles,  the  wife  contraAs,  that  on  die  huf- 
band's  doing  fome  ceruin  ads,  flie  will  convey  her  eftate  to 
him  and  his  heirs. 

It  has  been  faid  Mr.  Freeman  has  not  done  the  ads  on  his 
part,  and  therefore  was  not  intitlcd  to  an  equitable  eftate  in 
the  lands  \  but  though  this  may  admit  of  fome  niceties,  I  will 
take  it  he  had  an  equitable  eftate. 

Being  fo  feifed  he  made  his  will,  and  devifcd  his  equitable 
intcreft  to  a  perfon  and  his  heirs. 

Afterwards 


•  *■. 
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Afterwards,  he  and  his  wife  fuffer  a  recovery,  and  do  not 
declare  the  ufes  to  the  bufband  in  fee  abfolutely,  but  to  fuch 
ufes  ds  he  and  his  wife  fhould  appoint. 

No  appointment  was  ever  made  by  him  and  the  wife ;  (he 
furvived  him,  and  at  his  death  the  fee  vefted  in  him  and  his 
heirs. 

It  has  been  infifted  on  the  part  of  the  plaintiff,  that  the  re- 
covery, and  the  deed  to  lead  the  ufes,  has  made  an  alteration  in 
the  eftate* 

The  queftion  is,  as  to  that  part  of  the  articles,  where  the 
hufband  was  to  have  the  fee  in  the  wife's  eftate. 

So  far  I  am  of  opinion  with  the  defendant,  that  where  ^vfhmnmMahm 
man  has  an  equitable  intereft  in  fee  in  an  eftate,  and  devifesit,  an  e^uiubkiv 
and  afterwards  makes  a  conveyance  of  the  legal  eftate  to  the  !?***"'!'.*■.!■ 
if^me  ufes,  this  is  no  revocation.  ii,  andmaketa 

fubfequent  coi^« 

Whether  the  conveyance  is  made  by  feoffment,  by  leafe  and  V^T'^f^^u^ 

«!>  t        n  J  '^1  1     ''     '  r      legal  cttate  tow 

releafe,  or  by  nne  and  recovery,    it  makes  no  alteration,  for  fame  ufet,  it  u 
that  is  inftrumental,  provided  he  takes  it  on  the  fame  limita-  noxevocatMM. 
(ion  he  did  before. 

If  a  man  feifed  of  a  legal  eftate  deyifes  it,  and  afterwards 
conveys  it  in  truft  for  a  particular  purpofe,  this  is  no  revoca- 
tion, but  that  does  not  prove  it  to  be  no  revocation  in  all 
$afes. 

I  am  of  opinion,  it  is  in  this  cafe  plain,  the  huihand  and 
wife  came  to  a  new  agreement  ^  for,  biforiy  he  was  to  have  ^ 
abfolute  inheritance,  but,  by  the  ncoviry^  took  the  eftate  fub- 
jed  to  the  joint  appointment  of  the  bufband  and  wife,  and 
was  executed  by  the  declaration  of  ufes  under  the  common 
recovery. 

It  has  been  faid,  the  eftate  vefted  in  him  till  appointment 
made,  and  will  open,  when  made,  to  let  in  the  ufe  of  the  ap- 
pointment, and  therefore,  fUll  he  had  the  fame  eftate  as  at  the 
time  of  making  the  will. 

I  am  of  opinion  this  cannot  be  maintained. 

/  will  put  this  cafe :  Suppofe  a  man  (eifed  In  fee  of  40  eflate  ^  <"^  ^^^^  ^* 
dcvifes  this,  and  afterwards  on  a  fettlement,  by  leafe  and  re-  d^viTM^^t'^aol 
leafe  takes  an  eflate  to  himfclf  for  life,  with  a  limitation  to  a  afterwards  by 
fon  when  borny  and  thi  hiirs  of  bif  body^  without  any  truftees  to  <*««<J  J^^cs  an  ef- 

to  a  fon  when 
barn^  and  tbe  beiri  of  bis  body,  wicbout  any  troftcts  |«  prefenre^  &c.  thit  is  a  revocation  of  the  wil^ 

prefervt 
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pfeArve  ^oDtingent  renmiftdrrSf  it  might  be  tki^^  tkU  «nf  for  a 
pitrtiouUr  pyrpofc  to  let  in  a  fon  when  born,  and  did  nat  in  die 
mean  time  make  any  alteration  of  the  fora:iar  cftatBy  hot  this 
has  been  clearly  held  to  be  a  revocation  of  the  will. 

lAr.  fiTMnufm  took;  a  ^  diOrrenlljr  qualified,  coawjftd  dif- 
ferently, difpofable  differently,  and  cannot  be  faid  to  he  oaly 
for  a  particular  purpofe,  and  therefore  I  am  of  opinion  the  re- 
covery is  a  revocation  of  the  will. 

The  cafe  of  Tickmr  verfus  Tiekmr^  comes  ytrj  near  liic  pte- 
fent,  it  was  not  merely  to  efFeduate  a  partition,  but  for  ano- 
ther parppfir,  and  therefore  Lord  Chief  Juftice  L^  held,  it 
amounted  to  a  revocation  ;  and  I  am^  for  the  faoie  reafim,  ef 
opinion^  the  recovery  here  is  alfo  a  revocation. 

C^Qb  }97*  Pi*^  verfqs  Snmditi^  Janytary  2P>  I75?» 

A  reeeiver  ap-  T  O  R  D  Hordwtcki  faid  in  this  caufe,  that  receivers  ap* 
fo\Dxu  by  thii  \j  pointed  by  this  coijrt  have  a  power,  where  they  fee  it  ne- 
« u^iftlt^TI  ccllary,  to  diftrain  for  rent,  and  need  not  ^pply  ftrft  to  this 
rent,  Mdneed  court  for  a  particular  order  for  that  purpofe  ;  ai\d  ^^t  h^  had 
Botapptyfor  a    often  wondered  at  their  doine  it,  as  it  gave  the  traant  an  PP- 

particular  order  .         -  •        u-       ^    j        ir*.?  -r      .^^^t^       ^ 

Kt  thit  purpofe,  portunity  of  conveying  his  goods  ofr  the  premiies  in  the  mean 
vnJtfi  there  be  a  time,  for  the  court  never  makes  an  immediate  order  fpr  a  dif- 
toi  right  io*Uj«  ^'^'^>  ^^^  allow  on  fuch  applications  a  future  day  for  %  t^oa^t 
teat,  to  pay. 

If  there  fhould  be  any  doubt  who  had  a  legal  right  to  the 
Tent,  then  the  receiver,  as  he  muft  diftrain  in  the  name  of  the 
perfon  who  has  that  right,  would  very  properly  make  an  ap- 
plication to  the  court  for  an  order. 

Cafe  a88.  ^««».  Dicemher  18,  1752. 

Abillinth^t        A   Motion  was  made  for  an  injundion  to  ftay  the  building 
court  to  reftrain    }\^  of  a  houfe  to  inocuUtc  for  the  fmall  pox  in  CM  Both 

llufancet  extends    p/^  * 

to  fuch  only  as      ^^^* 
are  Aufaocea  at 

liw,  and  the  YoT  the  motion  the  followinc:  cafes  were  cited,  7.  Roll.  Air. 

tears  of  mankind.  .  ^  ^         tt       l     ni    r>        l     l  ^  y^ 

though reafon-    I39»  UO-     Hawk.  PL  Crc.  book  I.  p.  199.   ca.  75,   feSi.  11. 

able  one f,  will      I  Lut,  169. 
Bot  create  a  nu- 

IrOltD  CHAKCELLOlt, 

The  application  is  to  be  con/idered  in  two  lights :  . 

Firft,  Whether  the  thing  complained  of  be  a  nufance  ? 

Secondly.  If  a  nufanctf,  whether  of  a  publick  or  a  private 
nature !  Now 
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Now  it  is  not  (ettled,  that  a  houfe  for  the  receptipn  of  ino- 
culated patients  is  a  nufance. 

Upon  an  indi(3ment  of  that  kind,  there  bath  been  lately  an 
acquittal  after  a  trial  at  Ryi  in  the  county  of  Suffix. 

The  notion  of  a  private  nufance  is,  where  it  affefisonly 
particular  perfons,  as  in  flopping  up  antient  lights,  ^r. 

It  then  becomes  a  publick  nufance  when  it  affe£ls  many  per- 
fons,  though  it  may  likewife  at  the  fame  time  be  of  a  private 
nature  too^  as  in  the  cafe  of  a  bole  in  the  King's  highway,  &r« 


The  prefent  nufance,  if  any,  is  a  publick  one. 

For  it  is  not  confined  to  the  particular  property  of  the  plain- 
tiffs, becaufe  it  is  in  the  nature  of  terror  to  diffufe  itfelf  in  a 
very  extenfive  manner. 

But  bills  to  reflrain  nufances  mufl  extend  to  fuch  only  as  are 
Dufances  at  law. 

And  the  fears  of  mankind,  though  they  may  be  reafonable 
ones,  will  not  create  a  nufance. 

Had  it  been  a  nufance,  the  proper  method  of  proceeding 
would  have  been  by  inficMrmation,  in  the  name  of  the  Attorney 
General. 

Upon  the  circumflances  of  this  cafe,  I  am  of  opinion,  I 
fhould  not  be  juflified  in  granting  the  kijundion  which  is  now 
prayed,  and  therefore  muft  deny  the  motion* 


/■ 
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Garth  verfus  C^tton^  FAruarj  5,  1753*  Cafe  289^ 

O  R  D  Hardwicki  having  taken  time  to  confider  of  the 
cafe,  this  day  delivered  his  opinion. 

The  plaintifPs  father  was  tenant  for  99  years,  if  he  fhould  (7.  tenant  for  9^ 

fo  long  live,  .without  impeachment  of  wafle,  ^^<^f^^<>^^^^^n\^X^^lw\iho^ 
wafte,  remainder  to  truflees  to  preferve  contingent  remainders,  impeachment  of 
remainder  to  his  lirfl  and  other  fons  in  tail  male,  remainder  to  wtftc,  except  to* 
^UJob^  Cotton  \n  he.  tZV:^'^ 

prefenre,  &c,  re- 
inaiodcf  to  bit  firft,  &c,  font  in  ti3  n^ale^  remainder  to  Sir  J^  C.  ia  fce« 

The 
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G.  before  a  (on       The  .tenant  for  99  years,  and  Sir  J§bM  C§tiM^  berore  a  foa 

c'T'rIlrf  to* cuT*  ^**  ^^^^  ^^  ^^^  former,  agree  by  articles,  (which  recite  that 
down' timber  up.  the  pUiotiflPs  father  was  feifed  of  an  iftaU  f9r  Ufi^  and  was  in- 
Dniherftate,  and  j^lit^d  by  mortgage,  ^c)  that  the  plaintiflf^s  father  (hould  cut 
ft^id  noTtfke  ^^^^  ^^^  timber  upon  the  cflatc,  and  that  Sir  y§bn  CtUm 
advantage  of  iti  (hould  not  take  advantage  of  its  being  wafte,  and  that  the  mo* 
being  wafte,  and  g^g-  arifinff  from  it  (hould  be  divided  between  them. 

the  money  ari uni;       ^  ^ 

from  it  to  be  divided  between  them. 

Timber  oil  to  Timber  was  cut  down  to  the  amount  of  two  thoufaqd 
W  c/.fon  pounds,  as  appeared  by  the  defendant  Sir  Jcbn  C§tfn\  an- 
bora  ten  yean  fwer ;  the  plaintiff  was  afterwards  born  on  the  20th  of  NUf^ 
after  attained  21,  iyo4,  tcn  years  after  the  articles  were  executed,  has  fince  at- 
weryortheeK  tajncd  his  age  of  twenty-one,  and  fufiered  a  recovery  of  tht 
tateto  himfeif    eftate  to  hinifclf  and  hi$  heirs. 

mad  bis  bdrty  f 

7be  fen  intided  The  general  queftion  is,  whether  the  plaintiff  is  intitled  tp 
fSai^Trfo**'  fatisfafiion  for  lo  much  as  Sir  ']$bn  Cotton  received  out  of  the 
much  value  of  inheritance  of  the  eftate  by  falc  of  the  timber  before  the  plain- 
his  inhtrican<>e  ai  tift*  came  i»  ijfi^  and  confcquently  before  he  had  any  eftate  in  the 
the  late  Sir^7.  c.  \^^^^  ^^^  while  the  remainder  to  him  veftcd  in  contingency. 
the  agreement,  It  is  admitted  to  be  a  new  queftion,  and  the  plaintiff  can  have 
and  his  ezrcutora  ^q  remedy  at  law  \  but  if  intitled  to  anv,  it  muft  be  in  equity. 

admitting  alTet  I,  '  .     ^  '    . 

iooo/.  with  intercft  at  4/.  ptr  cent,  to  be  computed  from  the  filing  of  the  bill  dircded  to  be  paid  m 

\\^  oUiAtiffxihe  fon  ot  G.  bjr  the  eucutoti  of  5tr  J.  C. 

Several  matters  are  to  be  con^dered. 

I  will  mention  fome  that  are  in  their  nature  plain,  and 
others  ih*^t  4re  more  doubtful. 

The  cutting  the  timber  was  a  wrong  zSt :  Sir  J^bm  C§tt0$ 
had  no  pident  right:  the  inheritance  was  in  him,  but  fub- 
jecl  to  operi,  on  the  father  of  the  plaintiff  having  iflue  a  fon: 
the  plaintifFs  father  might  have  brought  trefpafs,  and  ought 
to  have  done  it,  upon  account  of  the  privity  between  him  and 
the  remainder- man  of  the  inheritance  ;  the  articles  were  be* 
tween  perfons  that  had  not  power  tp  do  it :  there  were  feveral 
falfe  recitals  in  the  articles,  as  that  the  plaintiff's  father  had  a 
trcehold  cilatc,  Uc,  There  cannot  be  a  ftronger  proof  of  col- 
lufion  :  both  join  to  injure  the  remainder-man  if  the  event  of 
his  coming  in  ejji  happened  before  the  deftruSioh  of  the  Um» 
her  was  completed. 

This  cafe  will  depend  intirely  on  the  nature  of  the  eftate 
(here  \vas  in  the  truiUes,  and  the  confequence  refulting  from 


.  j  ♦v 
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The  four  principal  things  for  the  confideration  of  the  court 
arc, 

Firjl^  The  intent  and  ufe  of  creating  limitations  to  truftees 
to  fupport  contingent  remainders. 

Sic9ndly^  What  eftate  fuch  truftees  take  at  law,  and  what 
actions  they  can  maintain  at  law  ? 

Thirdly^  What  is  the  nature  of  fuch  a  truft  in  equity,  and 
'  what  remedy  they  have  here  ? 

Fourthly^  How  they  are  chargeable  for  a  breach  of  truft^and 
how  other  perfons  may  be  affeSed  by  it  ? 

FirJIy  Inferring  truftees  to  fupport  contingent  remainders  ChudUigb^  aod 
took  its  rife  from  two  great  cafes,  ChudUigVs^  i  Co,  120.  a.  ^7^^^"  "^*. 
and  Jrcber'sy   I  Cq.  66.  0.  though  not  brought  in  ufe  till  after  inferthig  t?u(r«t 

the   ufurpation.  ^  preierve  con- 

tingent remain- 
derf. 

The  dcfeft  that  called   for  a  remedy  was,   the  want  of  a  The  want  of  a 
vefted  eftate  in  feoiFees  to  ufes  :  in  Cbudleigh^s  cafe,  the  judges  veiled  cftaie  in 
run  into  refined  and  fpeculative  reafoning  ;  one  thing  the  ma-  wa",^the  difca* 
jority  of  them  went  on  was,  that  fuch  a  right  in  the  feoffees  that  called  for  a 
to  fupport  the  contingent   ufes  would  introduce  a  perpetuity,  remedy. 
if  it  was  not  capable  of  being  barred  :  the  law  was  not  then 
fettled,    but  afterwards  in  jtrcher*s  cafe,    (which  is  placed  firft 
in  Cokeys  Reports^  though  fubfequent)    this  point  was  adjufted  ; 
and  alfo  in  the  argument  o^  PoUxftn  it  was  fully  ftatcd  and  al- 
lowed in  the  cafe  of  Halis  and  Rijlty. 

Secondfyy  It  was  formerly  a  queftion,  whether  truftees  took  any  Settled  in  Chbi- 
eftate  at  all,  except  only  a  right  of  entry  in  cafe  of  forfeiture  ;  neUytafe,  that 
but  this  was  foon  fettled  in  Cholmeley'%  cafe,   2  Co,  50.  a,    A  eftatr*  doubted 
leafe  to  A.  for  life,  remainder  to  B,  during  th^  life  of  /t.  is  a  till  then  whe- 
good    remainder.     41    Ed.  3.  Fltz.  title   JVaJle  ^^^  Buncombe  ^^'^^  ^^^y  ^^^ 
verfus  Duncombe<t  3  Lev.  457.     If  it  is    fo  after  an  eftate  for  bright °o? entry 
life,    it  is  much   ftronger  after  an  eftate    for  years,    as  was  >n  "fe  of  for- 
righily  argued  by  Lord  Chief  Juftice  Lee  in  t'he  cafe  of  Smith^^^^^"* 
and  Parkhurfty  alias  Dormer  verfus  Fortefcue^  14  Geo,  2.  in  B,  /J, 
If  there  is  a  difTeifin  they  muft  bring  the  affife,  they  have  an  in- 
tereft  in  the  timber,  but  not  to  cut  it  down ;  yet  they  could  not 
fue  at  law,   the  owner  of  the  inheritance  only  could  fue;    and 
the  ftatute  of  Gloucejler^  6  Ed.  x.  cb.  5,  gives  the  writ  of  wafte 
to  the  fame  perfons. 

Thirdly^  It  is  right  to  conftrue  it  in  the  moft  liberal  man- 
ner :  woiids  and  mines  are  part  of  the  inheritance,  and  the  de- 
ftru£lion  of  the  former,  and  exhaufting  the  latter,  might  take 
away  the  beft  part  of  the  inheritance.  The  queftion  is,  what 
remedy  the  truftees  may  purfue  in  this  court  ?    The  prefent 

Vol.  III.  '  3C  truftees 


^54  CASES   Argued  ind  DeCennined 

truftees  tre  not  only  enabled  to  make  entries,  &r.  as  is  ofual,  bat 
t§  Jo  all  and  every  other  lawful  a^  and  aSis^  and  they  may  cake  all 
remedies  in  law  and  equity. 

The  trufte<>s  I  sm  clcaf  they  might  have  had  an  injundion   to  fiay  trafte 

niisht  hjvehad  before  thc  Contingent  remainder-man  came  in  effi  \  vide  Day- 

^tr^fXiZ  nil  vcrfus  Cbampnefs,   Eq.  Caf.  Abr.  400.     The  books  go  ftill 

the  connqucrt   fuftbcf :  A  bill  may  be  brought  in  behalf  of  an  infant  im  ventre 

rriMinder  rrau  yj,  jj^g^e  to  ftay  waftc.    2  Vern,  yii.     Thc  truftees  in  this  cafe 

tuotintj/t.       naight  have  done  it:  fuppofe  they  had,  and  an  injundion  had 

been  granted,  and  afterwards  the  timber  bad  been  felled,  it 

had   been    a   contempt  of  the  court.     On  what  terms  (hould 

the  parties  offending  have  been  difcbarged  ?  This  court  would 

not  have  fined  them,  but  they  could  have  cleared  the  contempt 

only  on  the  terms  of  making  fatisfadion,  and  that  might  have 

been  by  paying  the  value  of  the  timber.     To  whom  fliould 

ic  have  been  paid  ?    Not  to  the  tenant  for  years,  be  could  have 

no  right ;  nor  to  the  remote  remainder-man  -^  but  it  fbould  have 

been  laid  up  for  the  contingent  ufes;  for  without  dirc&iog  this, 

cooipletejullice  could  not  have  been  done. 

TniftpCTtopre-       Fourthly^  Notwithftanding  what  is  faid  in  Pollexfen  250.  the 
f^rvc  cdnHnvent  j^^^j^^  of  Norfolk's  cafc  at  the  end,  that  truftees  for  prcfcrvin£ 
V  fEuilry  ot  4      contingent   remamders   are  not  punilhable  in  equity  though 
a  Ireaeh  o»  trui^j  they  break  their  trufts,   yet  that  obfervation  was  not  attended 
**hlllx^^^  to  by  Lord  Chancellor  Harcourt  in  thc  cafe  oi  Pye  verfus  George^ 
Sali.  680.  Michaelmas  Term  1709,  and  in  the  cz(e  of  Pigg^t  vcr^ 
fus  Pig^ot  in  the  fame  term,  and  alfo  in  the  cafe  of  ManJeU  verfus 
Ma7ifell^   2  P.  jyms,  610.  it  was  held  they  might  be  guilty  of  a 
breach  of  truft  ;  and  it  was  alfo  fettled  that  a  voluntary  gran- 
tee  under  the  truftee,  without  notice^  would  be  liable  to  the 
triiils.    Suppofe  the  truftees  in  this  cafe  had  confented  to  the  fel- 
ling and  the  fale  of  the  timber,  and  had  covenanted  not  to  bring 
a  bill  for  an   injunction  to  ftay  wafte,   they  would  have  been 
liable.     The  words  of  Lord  King   (who  was  not  difpofcd  to 
extend  the  power  of  this  court)  in  the  cafe  of  Manfell  verfus 
Alufifellj  are  remarkable:  ^^  Should  the  court  (be  faid)  hold  it 
^'  no  breach  of  truft^  or  pafs  it  by  with  impunity,  it  wouM 
*'*'  be  making  proclamation,   that  the  truftees  in  all  the  great 
^'  fcttlcments  in  England  were  at  liberty  to  deftroy  what  they 
^*  had  been  intrufted  only  to  preferve."     But^  this  ca(e  the 
ti  ijflees  have  not  adledj  that  will  excufe  them,  if  they  had  not 
notice. 


An»iicn«e  it  In  all  alienations  by  truftees  the  alienee  is  not  afFedled  by 
r.  '*'Co'th^^  ^^^  ^^^  ^^  ^^^^  truftee,  but  by  notice  of  the  truft.  All  thc  par- 
trTrt«/b«r  by    ^ic^  hcrc  claim  under  the  will  of  ,  and  it  is  recited 

Mo'iccofthe  in  the  articles.  It  would  be  ftrange  to  fay  the  plain tifTs  father 
"^^'  and  Sir  Jchn  Cotton  would  have  been  liable  if  the  truftees  had 

joined,  and  yet  are  not  fo  now.     Suppofe  the  truftees    had 
*  joined 
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joined  in  the  fale  of  the  eftate  to  a  purchafer  with  notice 
of  (he  truft,  and  mines  had  been  opened  and  exhaufted, 
and  afterwards  a  fon  had  been  born,  according  to  the  cafe  of 
ManfiU  verfus  Manftll^  this  court  would  have  decreed  a  recon- 
veyance of  the  eftate,  and  their  decree  would  not  have  been 
complete  without  giving  a  fati$fa(flion  for  what  had  been  taken 
away. 

There  have  been  feveral  objections  raifed* 

Firfty  That  the  interpofition  of  the  trufiees  to  preferve  con-  Tht  flrf!  owner 
tingent  remainders  will  not  alter  the  legal  right  of  the  tenant  ^^  (b<  inherit- 
for  life,  and  the  remaindec-man  of  the  inheritance ;  but  it  is  JiJ^*wioi^* 
demonftrable  it  was  defigned  to  abridge  the  legal  rights  of  the  down,  for  the    ■ 
tenant  for  life  todeftroy,  Wr.  by  forfeiture^  and  the  legal  rights  t^w'^ttft  *>«- 
of  the  latter  to  accept  by  furrender.     It  is  true  the  firft  owner  J^rtjoffo^ 
of  the  inheritance  in  effi  (hall  have  timber  blown  down,  Lewis  body. 
Bowlegs  c^fc^  II  Co.  79.  h.  and  Jleyn  8 1*   an  eftate  in  contin- 
gency is  no  eftate,  and  the  trees  muft  become  the  property  of 
fomebody,  and  therefore  the  firft  remainder-man  of  the  inhe- 
ritance in  being  takes  them  :— but  in  the  prefent  cafe  there  is 
contrivance  and  colluiion  contrary  to  confcience. 

Thefecond  ohjeSiiorty    That  there  is  no  remedy  at  law:  but  The  point  of 
this  cafe  depends  on  principles  of  equity,  that  is,  the  point  of  J""***"**  ^''"''" 
fraud   and  collufion,  which   eftablifties  the  authority  of  this  jhc\o?hor^^^^^ 
court  often  contrary  to  and  beyond  the  rules  of  law;  confider  this  court  often 
how  this  determination  coincides  with  refolutions  at  law.  contrary  to  ana 

bejronn  the  rulfi 
of  tbeUw. 

There  is  a  diftinction  at  law  between  eftates  that  go  over, 
which  arife  by  operation  of  law,  and  by  limitation  of  theparty^ 
the  former  may  go  back  and  open,  the  latter  not. 

An  aaion   of  trover  lies    by  the  remainder-man    for  the  '^^^^Ji^^Z^' 
trees.     If  there  be  tenant  for  life,  remainder  for  life,  remain-  life,  remainder 
dcr  in  fee;  tf  tenant  for  life  commits  wafte  in  trees,  and  af-  *"  ^^^>  it  tenant 
tcrwards  he  in  remainder  for  life  dies,  the  remainder-man  in  wafte In^nees"* 
fee   may   bring   adiion  of  wafte.     Paget'^  cafe,  5  Co.   76.  b,  and  afterwarda 
The  common  law  has  intended    a  remedy  in   cafe  of  wafte,  *••**' "*|fT  *"** 
which  may  be  by  a  perfon  where  the  eftate  was  out  of  him  by  miiilder-min^ia 
wrong,  and  afterwards  revcfted  in  him.     Co.  Litt,  356.  a.  fee  may  brthg 

ad  ion  of  wafte. 

A  bift)op  after  reftitution  of  temporalities  has  a  fee;  the  free-  ^^^  ant  for 
hold  when  he  dies  is  in  the  king.     If  tenant  for  life,  by  dc-  life,  by  demife 
mife  of  the  biftiop"s  predcceflor,  commits  wafte  doring  the  va- o*^ »*»•*"?'•  p«^«- 
cancy,  the  fucceftbr  fliall  have  an  aflion  for  it.     Co.  Lit.  356.  tlftTduri^ull 
a.    ,Fitx,  Nat.  Bnv.  11 2.     And  this  a£lion  is  not  given  mm  vacancy,  the 
by   the  ftatutc  of  Marlbridge.     2  Infl.  151,   152.      79  £</•  7.  [ucceftorA-H 

1  n        JL       o  n/  "^         Irr-^i?    bate  in  aAi^ii 

15.  b.      2  Ro.  Abr.  824.     PI   2f  4'*  S»  ^*  7*      "  '^    ^*5»  ^^fofiu 

might  fue  for  wafte  done  in  the  time  of  his  predeccfior,  which 
he  cannot  do  5  but  this  remedy  is  by  the  policy  of  the  law. 

3  C  a  This 
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Thiscciut  will  This  court  will  go  further  than  the  common  law  can,  as 
grant  ..••  ij  June  \^  jj^g  q^(q  ^f  ^j^  intermediate  cftatc  for  life  there  is  no  rcnae- 
Tu^.Tl7'''^''^y  ^t  'aw  for  wafte.  Mo.  454.  i  Rcl.  Abr.  377.  I  Ftrm.  23. 
ornarnrnt,  or  2  Frttman  35.  2  Showir  59.  But  this  court  will  grant  in- 
bti.nq  n,tto  a    jundion  to  Iby  wafte  of  trees  for  ornament,  or  belonging  to  a 

manfion  ftoule.     ^  ,-         \        r  w      w 

inaniiun-noule. 

A  firft  tenant  In  jfbrahall  and  Babh  Lord  Nottingham  cites  a  cafe  that  went 

fcr  lite  gjve  niuch  further,  and  prefcrved  the  contingent  intereft  of  the  in- 
tho  w°i  with"^'  hcritance  :  the  firft  tenant  for  life  gave  leave  to  the  fecond,  who 
cut  impeachment  was  fo  without  impeachment  of  wafte,  to  cut  timber,  and  yet 
*  ^»^«»  ;« ";  the  injunaion  was  granted.  The  cafe  of  FUmmng  and  the  Bi- 
ourt  granted  ao  uiop  of  Carltjle  Went  on  the  fame  ground,  becauie  he  ought  not 
jr];maion,  for  to  do  wafte  by  anticipation,  and  before  the  eftate  to  which  the 
do  wafte'blfo.e''  privilege  was  annexed  came  into  poffeffion.  Raiim/om  verfus 
the  cJVatc,  to      Lyttort^   December  12^  1744-  went  much  further. 

^'hicb  the  pri- 

vilrpe  wai  an-  The  third  obje£lion.  Suppofe  a  bill  might  have  been  brought 
''*j5?^^*°^^"^°by  the  truftees  to  ftay  wafte,  yet  it  does  not  follow  that  this 
bill  is  now  proper  for  an  account.  The  general  run  of  cafes 
are  of  injundlion,  becaufe  that  is  the  moft  immediate  relief; 
but  it  does  not  follow  this  method  is  not  proper,  and  only  one 
cafe  cited  to  fupport  that  reafoning.  -  Jifus  Cdliege  verfus 
Bloom^  November  19,  1749,  {videante^  p,  262.)  This  point  was 
not  abfolutely  determined  in  that  cafe:  I  was  of  opinion  the 
college  might  bring  trover,  and  therefore  it  widely  differs 
from  this  cafe  where  no  remedy  can  be  at  law. 

OhjeSiion  the  fourth.  If  fuch  bill  may  be  brought,  yet  no  decree 
couid  be  for  the  value  of  the  limber,  or  that  the  money  (hould 
be  laid  out  for  the  benefit  of  the  contingent  remainders;  and 
in  fapport  of  this,  IVhitfield  verfus  Bewety  2  P.  If^ms.  240. 
Vv^as  relied  upon  ;  but  the  difference  between  that  and  the  pre- 
fcnt  cafe,   is  the  collufion  and  contrivance  in  this. 


IL  Obje^ion  the  fifth.     The.great  length  of  time.     But  there  is 

[  ^0  ftatute  of  limitations  in  the  way,  nor  are  there  any  lacks  to 

ij!  be  imputed  to  the  plaintiff. 

I' 

:t  The  bill  was  brought  within  three  years  after  the  plaintiff 

-  w<:s  of  age  :  the  inconvenience  is  not  greater  than  in  adion  at 

I  law  by  a  remainder-man  in  fee  after  the  death  of  the  interone* 

dtate  tenant  for  life  :  the  plaintiff  here  agrees  to  accept  fo  much 
for  fatisfa<5lion  as  the  defendant  confcfl'es  in  his  anfwer  to  have 
received,  fo  that  there  is  no  difficulty  in  direfling  the  account. 

Where  theufc  Obje^ion  thefixth.  On  the  recovery  fuffered  by  the  plaintiff 
Ojf« he  recovery    the  rtvcrfion  is  difcontinued  by  it;  and  Lord  Coi^  fay s,  after 

ll  t J^^elvl°r^  "T^^"^  *'  "^^"^^  '^^fi^^^  '^  ^o  ^«  *^a^  ^o  the  ftate  of  the  inhe- 
and  hith«irt.  it  'itancc,  which  muft  continue  the  fame  at  the  time  of  the  aAioa 
di*i  not  cicnea  brought.  Co.  Litt.  356.  a.  That  certainly  is  law  :  but  the 
b^Tsm'of'r^"'  "^'^  9?  ^^^  recovery  is  declared  to  the  plaintiff  and  his  heirs; 
aocMAiuic.       And    in 'Lord  Derwentwater's  cafe,   6  Get.  i,   this  was  held 

to 
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to  be  the  ancient  ufe  agreeable  to  Abbot  and  Burton.     2  Salk. 
590.  and   fo  was  Martin  and   Strahan^  Hilary  16  Geo,  2.    in 
the  court  of  King's  Bench,  and  afterwards  afErmed  in   tne* 
Houfe  of  Lords. 

ObjeHion  thi  ftvinth.    That  fomething  new  arifcs  in  the  ftate 
of  the  caufe,  as  it  now  (lands,  by  the  revival  on  the  death  of 
S'wyohn  Cotton  fince  the  argument  at  bar.     If  an   action  of; 
wafte  would  lie  for  the  plaintiff  againft   Sir  John  Cotton^  yet 
that  the  remedy  is  gone   by  the  death  of  Sir  John  Cotton^  and 
confequently  an  adion  of  trover  will  not  lie  againft  the  exc-^ 
cutor  of  the  perfon  that  converted.     Of  this' I  give  no  opr- '^'"'"''^  maybe 
nion.     Trover  may  be  brought  by  an  executor;  and  it  feem^ ]|'^7x^^[,j'f '^p^ 
ftrange  and  contrary  to  juftice  that  thofe  adions  (hould   not  the  ^erion  v^ho 
lie  againft  executors  as  well  as  for  them  :  but  be  that  as  it«'»"^«'^''^^  ^*»« 
will,  yet  the  plaintiff  is  intitled  to  relief  in  this  court  in  many  ~ '"**"* '""" 
cafes  where  at  law  the  adion  moritur  cum  perfona^   and  parties 
may  have  remedy  here  afterwards.    Before  the  fourth  and  fifth 
of  ffliiiam  and  Afary^  Co.  24.  /^£f.  12.  there  was  no  remedy 
at  law  againft  an  executor  of  an  executor,  yet  equity  gave  it, 
and  it  was  laid  down   as  a  rule  by  Lord  Nottinghamy  and   he 
faid  the  common  law  would  come  to  it  in  time.     His   prc- 
diflion  proved  true,  for  it  was  determined  fo  at  law  two  years 
before  the  ftatute.     Eatitn  College  verfus  Beauchampy  1  Ch.  Caf. 
X2I.      2  Mod.  2Q3,  ',     ..     . 

^'^  In  all  caffS  of 

—  %     -  (raiul    the  lerr.c* 

To  go  further  :  In  all  cafes  of  fraud  the  remedy  docs  notdy  (tors  n.tde 
die  with  the  perfon,  but  the  fame  rcliclf /hall  be  had  againft  ^''^^  *^'^  ^"'^"' 
his   executor.       Collufion    in    this    court    is    the    fame    as  ut  fha'i^b^Vad 

fraud.  agiiafl  bisene'^' 

cutor. 

This  general  argument  ah  inconvenienti  was   ufed  on  both  Arguments  ^^ 
fides,  which  is  of  weight,  efpecially  in  a  new  cafe.     On  i[\fi  i^cnvementi  ^  ^ 
part  of  the  defendant  it  was  faid,  by  this  means  timber  would  buTmcII*e'^a?^i'-* 
be  locked  up,  and   give  occadon  for  queftions   to  fpring- up  cuia>iy  in  a  ac« 
after  a  great  length  of  time.Thefe  are  much  lefs  than  the  iucon-  '"*^** 
veniences  on  the  other  fide^  if  contingent  remainder-man  can 
have  no  remedy,  in  this  cafe.     The   law  allows  of  as  many 
tenants  for  life  as  are  in  being  at  the  fame  time  ;  moft  fa- 
mily eftatcs  are  in  fetrlement,  and  frequently  the  firft  owner 
of  the  inheritance  in  being  is  a  remote  remainder-man.  The 
remainder-man  in  fee  might  collude  with  the  firft  taker,  and 
though  theie  are  ever  fo  many  contingent  remainders  inter- 
vening, they  might  deftroy  the  woods  and  exhauft  the  mines, 
and  when  a  fon  is  born,  he  will  have  nothing  left  to  fupport 
the  family.     There  being*  truftecs  will  not  alter  the  cafe,   if 
they  have  not  notice  of  it.     Artifices  to  fupport  necefiitous 
and  extravagant  tenants   for  life  increafe  daily  :  in  Fermor*% 
cafe,  3  Co.  79.  the  refolution  was  contrary  to  the   ftatute  of 
Fines,  but  the  judges  refpe<Sed  the  general  mifchief. 

3C3  If 
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If  the  original  limitations  had  been  fubrtfting,  I  mud  have 
direded  the  money  to  be  laid  out  and  fettled  ;  but  as  they  are 
barred,  and  the  plaintiff  has  the  fee  in  the  eftate,  he  cnuft 
have  the  mon.cy. 

As  to  interejl.  The  condition  of  the  timber  when  felled  does 
not  appear,  nor  whether  any,  and  how  much,  was  ufed  in  re- 
pairs, nor  how  much  is  grown  up  fince  ;  I  (hall  dired  it 
therefore  to  be  computed  no  fuither  back  than  from  the  filing 
of  the  bill. 

*^  His  LordOiip  declared,  that  on  all  the  circumftanccs  of 
**  the  cafe  the  plaintiff  is  intitled  to  recover  fatisfadion  in 
*^  this  court  for  fo  much  value  of  his  inheritance,  as  the  de- 
^^  fendant's  teftator  cxhaufied  and  received  by  virtue  or  co- 
^*  lour  of  the  articles  entered  into  between  him  and  the  plain- 
tiff's late  father,  who  was  tenant  only  for  the  term  of  99 
years,  if  he  fhould  fo  long  live;  and  ordered  that  the  inaf* 
**  ter  to  whom  he  referred  it  {hould  compute  iimreft  on  the 
'^  fum  of  1000/.  admitted  by  the  anfwer  of  Sir  y§bn  Hptit 
^^'Coitcrty  deceafed,  to  have  been  received  by  him  from  the 
^^  time  of  filing  the  plaintiff's  bill,  after  the  rate  of  4L  pir 
^*  cent,  per  annum^  and  tax  the  plaintiff  his  cofts  \  and  that 
*^  what  (hall  be  fo  found  due  to  the  plaintiff  for  the  lOOoiL 
intereft  and  cofts  be  confidered  as  a  demand  by  (imple  coo- 
trad  on  the  eftate  of  Sir  John  Hynde  Cotton^  deceafed,  .and 
<<  be  anfwered  and  paid  to  the  plaintiff  by  the  defendants  the 
*'  executors,  they  having  admitted  affetf  of  their  teftator  Sir 
^*  John  Hynde  Cotton  by  their  anfwer  to  the  bill  of  revivor.* 

Cafe  290*  jyorfeleyvtv{M%Jobnfony  November  jg^  1753. 

r.S.  (Vifed  in  CT^HOMAS  Serjeant  ht\T\g(Q\kA  in  fee  of  lands  called  Cn'^, 
fee  of  Und*  dc-    -/    in  the  county  oi  Northampton^  of  90/.  a  year,  devifed  the 

Il/w)///»^^>r^'*"^^  ^^ '^^^  ^*^^  ^^^  ^^^  ^^^^>  *"^  ^f^^""  ^^^  deceafe,  to  his 
and  after  her  de-  kinfman  Ralph  Bucknelly  and  to  the  heirs  of  his  body,  and  for 
*"^*h^\^  ^f  want  of  fuch  iffuc,  to  be  fold,  and  divided  amongft  bis  r#Ai- 
h"  bodV  *^«nd  for  ^'^^^f  according  to  the  fiatute  for  diftribution  of  inteftates 
want  of  Tuch  if-  eftates,  where  no  will  is  made  ;  and  by  the  faid  will  devifed  . 
Ind  'divided'' a-  ^^^  ^OMfts  in  Fojltr-lane  to  his  wife,  her  heirs  and  affignt  for 
mongft  h\%  reU'  ever. 

ti^nit  according  ^ 

to  the  llatute  of  diftributioni,  where  no  will  is  mi(^e. 

the  TtnTe  is  m  relaticn  to  the  hujhandt  and  the  ntxt  of  kin  Ukt  tbt  v4>*U.  oicb^fivt  %f  ker^  kstb  ty  tht 
VfSfds  ^'tbi  will,  und  tit  intent  ion  of  the  ufiatorn 

*  Thomas  Serjeant  died  in  1726,  leaving  his  widow,  who  after- 

wards married  John  Lydiard^  fince  deceafed,  and  alfo  left  two 
aunts,  Dorothy  Hcok^  and  Cajfandra  Higginhcttom^  both  fince 
dead,  who  were  fitters  of  Henry  Serjeant^  the  father  of  the  tef* 
tator,  and  his  next  of  kin. 

RMlph 
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Ralph  Bucinell^  before  Mrs.  Sirjeatit's  fecond  marriage,  died 
without  iflTue  in  1727,  sfnd  (he  being  advifed,  that  herfelf»  and 
the  teftator's  next  of  kin,  thereupon  became  intitled  to  the  in- 
heritance in  fee  in  the  eftate  of  CnVi,  in  fuch  ihares  as  they 
would  have  been  intitled  to  his  perfonal  eftate,  in  cafe  he 
had  died  inteftate,  by  virtue  of  the  flatute  of  diftributions,  and 
that  her  intrreft  in  the  inheritance,  and  the  money  to  arifb 
from  the  fale  of  the  faid  premifles,  was  (b  vefted  in  htv^  that  Ihe 
might  difpofe  of  it  by  deed  or  will. 

Before  her  fecond  marriage,  the  wife,  with  confent  of  Mr. 
Lydiardy  conveyed  ihefe  lands,  amongft  other  things,  to  tfuf« 
tees,  their  executors  and  adminiftrators,  for  99  years,  deter- 
minable upon  the  death  of  Sufannah  Lydiardy  late  Sirjeant^  for 
the  ufes  therein  mentioned,  and  referved  a  power  to  herfelf  of 
difpofipg  of  this  eftate  hy  will. 

Afterwards,  reciting  her  firft  hufband^s  will,  and  his  devife 
of  the  faid  eftates,  and  that  fhe  was  intitled  to  difpofe  of  a 
(hare  that  (hould  arife  by  fale  thereof,  (he  gave  all  hsr  right 
and  title  thereunto,  and  all  her  ihare  arifing  by  fale  thereof, 
to  thp  plaintifF,  his  heirs,  executors,  adminiftrators  and  aiSgnSj 
for  ever,  and  died  in  January  1750. 

The  reprefentatives  oi  Dorothy  Hook  and  Cajfandra  Hlggin* 
hoitom^  the  teftator's  aunts,  claim  the  whole  money  arifing 
from  the  fale  of  Cr/VI;  in  excluilon  of  the  plaintifF,  infifting 
the  wife  of  the  teftator  Thomas  Sirjeant  was  not  intitled,  being 
no  relation,  within  the  words  of  the  teflator's  will,  or  his  in- 
tention, nor  a  relation  within  the  ftatute  of  diftribution. 

Mr.  Clarke^  for  jhe  teftator *s  next  of  kin,  cited  the  cafe^of^.  gives  tht 
Davis  ytv(\xs  Bailtyy  Fobruary  8,  1747-8,  there   the  words  of»«:fidtt«  ^[^^ 
the  will  were,  "  I  give  the  rcfidue  of  my  perfonal  eftate  to^'j^J*^^^^ 
^^  truftees,  to  place  out  at  intereft,   and  to  permit  my  wifear«  to  p?rmt 
•*  to  receive   the  produce  thereof  for    her  life  j   and  after   her  ^  ^^J*  ^** J*V 
**  deceafe,  I  give  it  to  fuch   of  my  relations  as  would  have  f^,^J^  l,fj^  and 
*'  been  intitled  under   the  ftatute  of  diftributions,   in  cafe   I  fays,  after  her 
*«  had  died  inteftate,  in  fuch   (hares  as  the  law  direas  :    Lord^:^^^^^^*^^ ^^^ 
**  Hardwicke^  was  ofopinion^  that  the  ivifi  in  that  cafi  was  ff^/yeUtiont  «a 
*'  to  hi   confidend  as  m   relation^  and  hor  repreftntattve  not   /;i- would HaTcbcea 
**  titUd  to  any  of  thi  hufiamTs  reftdiu  asjianding  in  her  place.        ^^e' ftttuie"^ 

diftiibMtiont  ia 

Mr.  Wilbrahanty  of  the  fame  fide,  argued,  that,  in  conftruflion  "'*  *  ^***  ^J* 
of  law,  a  wife  is  not  properly  a  relation  to  a  hufband,   for   that^y^,^,^!,  j 

word  means  next  of  blood,  which  a  wife  is  not,  but  is  near-  wfiUuiMm 
er  than  next  of  kin,  and  ftand  in  the  fame  light   as  a  king'^^''*^ 
and  fubjed,  or  fubjed  and  king,  guardian  and  ward,  or  ward 
and  guardian. 

3  C  4  A  wifc 
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A  wife  or  hufband,  in  law,  are  but  one  perfon,  and  cited  a 
cafe  out  of  I  Vern.  to  fliew  that  where  a  devife  was  to  a  huf- 
band  and  wife,  and  a  third  perfon,  it  was  held  a  jointenancy 
in  moieties,  and  the  hufband  and  wife  to  take  only  a  moietyi 
as  being  but  one  3  he  alfo  cited  2  Mod*  20>  &  2i. 

Lord  Chancellor, 

Do  you  mean  that  the  will  intended  relations  at  the  deter- 
mination  of  the  eftate  tail,  for  I  think  it  will  in  a  great  mea- 
fure  depepd  upon  this. 

Mr.  IVilhraham  faid,  that  the  teftator  did  certainly  mean  ib, 
and  that  he  never  had  his  wife  in  view,  but  intended,  if  this  re- 
mote contingency  did  happen,  thofe  who  were  the  next  relations 
fhould  take,  and  who  were  fuch  when  the  event  took  place^ 
and  not  relations  at  the  time  of  his  death,  and  therefore  the 
reprefentative  of  the  wife  is  not  intitled  to  any  Ihare  in  the 
eftate  to  be  fold. 

Mr.  Coxe^  likewife  of  counfel  for  the  defendant,  faid,  that 
in  the  civil  law,  the  wife  was  not  confidered  as  a  relation  to 
the  hufband  in  the  fame  ligh^  with  the  next  of  kin,  becaufb. 
ihe  is  called  affinisy  they  confanguinei. 

Mr.  Attorney  General  for  the  plaintiff  faid,  there  was  no  oc- 
caflon  to  enter  into  a  nice  difcuflion  how  far  the  wife  is  a 
relation  to  a  hufband,  for  the  plain  meaning  of  the  words 
here,  is,  that  it  fhould  be  left  to  the  law  to  determine  it,  and 
that  fuch  perfons  fhall  take  under  the  word  relationsy  as  the 
ftatute  of  diftribution  would  give  it  to,  in  cafe  he  died  in- 
teftate  ;  and  can  the  counfel  for  the  defendants  deny  that  the 
ftatute  gives  the  wife  a  fhare  in  an  inteftate"!  eftate  I 

Lord  Chancellor, 

The  cafe  of  Davis  verfus  Bailey  comes  fo  near  the  prefent, 
that  it  is  neceftary  I  fhould  look  into  it,  and  therefore  let  this 
caufe  ftand  over  till  Tuefday  feven-night,  and  in  the  mean 
time  defire  to  have  a  copy  of  that  decrep. 


iForJl^ 


in  the  Time  of  Lord  Chancellor  Hardwicki;  ^6i* 


Worjley  vcrfus  John/on  came  on  again  Novemhr  26,  1753. 

Lord  Chancellor, 

TH  E  bill  is  brought  by  the  plaintifF,  as  executor  of  Sm^ 
fanna  Lydyard^  againft  the  defendants^  who  are  the  next 
of  kin  of  Thomas  Serjeant,  ^  for  a  fale  of  his  real  eftate,  which 
he  devifed  in  the  manner  as  has  been  already  ftated,  and  what 
he  now  claims  is  one  moiety  thereof  under  the  ftatute  of  diftri- 
butions,  as  the  reprefentative  of  Mr.  Strjeant^s  wife. 

This  queftion  depends  on  the  conftrudion  of  the  will  arifing 
out  of  the  words,  and  the  intention  of  the  teftator. 

In  the  courfe  of  the  caufe  I  have  changed  my  opinion/which 
at  firft  leant  in  favour  of  the  wife. 

What  is  the  fenfe  to  be  put  on  the  word  relation  ?  In  the 
will  it  is  ufed  in  an  improper  manner ;  it  fignifies,  in  grammar, 
an  abftrad  quality,  any  relation  that  arifes  in  focial  life  ;  but, 
in  vulgar  acceptation,  it  is  transferred  to  a  perfonal  fenfc,  and 
is  fo  ufed  in  this  will,  as  if  he  had  faid  kindred^  which  is  the 
word  in  the  ftatute,  and  where  the  will  refers  to  the  ftatute,  it 
muft  be  taken  as  the  ftatute  takes  it. 


Stridlly,  the  wife  is  no  relation  to  the  hufband;  relation,  Relation,  in  die* 
in  dictionaries,  mt2Lns  confanguiHei  znA  affinis^  but  by  the  ftatute  t>oo«r*«*  meant 
it  means  kindred  by  blood  only,  .  '^IZ^'':!^ 

fiatiite,  kindred  by.blood  only* 

The  wife  is  no  relation  by  blood,  nor  by  affinity  :  See  Cat-  The  wife  «•» 
vin^s  LexicoHy  iltXt  Jffinitas  \  the  wife,  fays  he,  non  ajfinis  efi^'ffi«i»'ftf  fed 
fed  cauja  affinitatis  I  affinis  ab  eodemppite.     Skinner,  title  C<^^. '^''>'-^«^''* 
natio,  Parentelan 

If  the  wife  was  next  of  kin,  (he  muft  exclude  all  the  reft. 

The  ftatute  of  21  Hen.  8.  r.  5.  fee.  3.  intitled  fybat  feesTht  ftatute  of 
ought  to  be  taken  for  probate  of  tefianuntu  fays,  "in  cafe  any  ^^- ^*  **»^\"»"j*' 

£*  r        J-     •        o  .       -^  1-  ■  ii_   11  \     J     •    •/!     *.*        <«  more  cicarljr 

**  perfon  die  inteftate,  the  ordinary  Ihall  grant  admmiltration  between  a  wifa 

*'  of  the  goods  of  the  perfon  deceafed,  to  the  widow  of  the  «nd  the  next  of 

•«  fame  perfon  deceafed,  or  to  the  next  of  his  kin  j  diftinguifliing  J]^";^^J**°^*^ 

**  more  clearly  between  them  than  the  ftatute  of  diftribu-  butioot. 

^'  tions. 

This, 
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This,  then,  is  the  fenfe  of  the  word  relation^  but  if  rbit 
would  not  anfwer  the  apparent  intention,  it  mull  give  waj 
to  it. 

I  think,  if  the  ftrid  fenfe  of  the  word  does  not  take  in 
the  wife,  it  falls  in  with  the  intention,  for  he  gives  his  wife 
the  rents  of  the  eftate  for  life,  and  then  to  his  nephew  ia 

tail. 

Nothing  can  be  more  improbable,  than  to  imagine  he  had 
in  view  his  wife's  being  alive  at  the  determination  of  the  entail^ 
to  ihare  in  the  difiribution  of  the  money  at  that  time* 

Should  it  go  at  fifty  or  one  hundred  years  diftance,  ought  it 
to  go  to  the  remoteft  reprefentative  of  his  wife,  even  in  this 
cafe  to  the  reprefentative  of  the  fecond  hufband  of  the  wife  ? 

The  word  my         Suppofe  he  had  ordered  a  divifion  hitwun  wf  §wm  nlmimi^ 
tdiUontmeaos    ^j  ^j^^  ftatute  direds,  this  plainly  would  have  included  rcla- 

€sa6tly  the  fame     .  .it.ti  '•  ^i 

•tnyowBtc-  tions  Uk  blood  only,  and  can  never  m  common  parlance  meaa 
ittiooi.  his  wife  \  and  the  words  my  nlatUns  mean  the  fame  as  mj  •wm. 

The  cafe  of  Davis  verfus  BaUy  is  in  point,  and  I  can  find 
no  difference,  for  there  the  devife  was,  ^^  to  fuch  of  my  r#« 
<*  Uaims  as  would  have  been  intitled  by  the  ftatute  of  diftribu« 
*«*  tions/' 

His  LordOiip  difmiflcd  the  plaintifPs  bill  without  cofts. 

Cafe  29i«  ,       ^^'^«  ^^^^^  Evelyn^  January  14,  1754. 

Tht  qoeftioa  T  N  a  former  caufe  it  was  decreed,  that  the  Mafter  Oiould 
titeM^d^te  A  ^^^^  ^^  account  of  the  perfonal  eftate  of  CbarUs  Ev^fyn^ 
ef/te^ber  who  come  to  the  hands  of  Sir  John  Evelyn  his  executor,  and  that 
died  inceftate  the  clcar  refidue  of  the  perfonal  eftate  fbould  be  laid  out  in 
to*his  brother^  &«/A-yij  annuities  in  the  name  of  the  accountant  general^  and 
wbt  divided  '  placed  to  the  credit  of  this  caufe,  and  he  was  to  declare  the 
•qotUy  between  truft  thereof  for  the  benefit  of  John  Evilyn^  fon  of  CbarUs  Eve^ 
graAdf^tber.  h'' »  '^"^^  ^^^  dccrec,  vidilUety  On  the  4th  of  Deambir  j  752, 
Lord  lisrdwich  John  Evilyn  died  a  batchelor  of  fourteen  years 'of  age,  leaving 
kli^'1!?^  **:  .  Charles  Evelyn  his  only  brother,  who  claims,  as  next  of  kin^ 
tJtbebro°hl^,^  the  rcfidue  of  his  late  father's  perfonal  eftate,  and  all  the  other 
aad  that  the  perfonal  cftate  of  John  Evelyn  deceafed,  but  on  account  of  bis 
M*?h!*Jr^w  infancy,  adminiftration  of  the  goods,  (^c.  of  John  Evelyn  was 
rnthediftnbotion  granted  to  f William  Evelyn f  for  the  benefit  of  Charles  Evelyn. 

with  him. 

Sir  John  Evelyn^  the  grandfather  of  the  intefiate,  and  of 
Charles  Evelyn^  infifting  he  was  in  equal  degree  of  kindred  to 

the 
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the  intcftatc  with  CharUs  Evelyn^  the  prcfcnt  bill  is  brought 
againft  Sir  John  Evelyrij  to  account  for  the  pcrfonal  cftatc  of 
Cbarlts  Evelyn  dcccafed,  the  father  of  the  plaintiff  Charles  Evelyn^ 
and  that  the  fame  may  be  paid  to  the  plairttiff,  as  part  of  John 
Evelyny  the  tcftator's  perfonal  cftate,  and  that  the  fame,  to- 
gether with  all  other  the  perfonal  eftateof  the  inteftate,  may  be 
pJaced  out  for  the  benefit  of  the  plaintiff  Charles  Evelyn. 

The  defendant  Sir  John  Evelyn^  by  his  anfwer,  infifted^ 
that  he  being  grandfather  of  the  inteftate,  is  in  equal  degree  of 
kindred  to  hiai,  with  the  plaintiff  Charles  Evelyn^  and  equally 
intitled  with  him  to  a  diftributivc  (hare  of  the  tefiator's  pcr- 
fonal eftate. 

The  caufe  was  heard  laft  Michaelmas  term,  and  after  confide* 
ration.  Lord  Chancellor  gaTC  judgment  to  day. 

The  queftion  is,  whether  the  eftate  (hall  go  wboUy  to  the 
plaintiff  the  brother,  or  be  divided  between  him,  aifl  the  de- 
fendant the  grandfather,  as  being  equal,  that  is,  fecond  in  de- 
gree by  the  civil  law. 

The  ftatute  of  di(lribution  muft  be  the  rule  of  determinatioa 
in  thefe  cafes. 

The  rules  laid  down  after  the  general  diredion  in  the  aft^ 
are  only  fo  many  fpecifications  of  particular  cafes. 

This  queftion  has  been  twice  determined  in  Weflminjler^haW^^*^^^^^ 
for  the  brother  5  firft  in  the  cafe  of  Pool  and  fybijbaw,  the  9th  ^1^,2^5! 
of  July  1708,    againft   the  grandmother,  by  the  unanimous >b«w,  and  tftw- 
opinion  of  the  court ;  they  were  fo  deliberate,  that  they  heard  J^'-^^*^ 
civilians  before  they  determined  it :  and  in  the  cafe  of  iVir**r7y5SlrrA,  airf 
terfus  Richards  J  heard  by  the  late  Matter  of  the  Rolls^  and  fucceflTm  defers 
might  perhaps  have  been  founded  on  the  former  authority  i  and  JjJ^IJJJ^  "**** 
it  is  fucceffive  determinations  make  the  law. 

But  it  has  been  faid,  notwithftanding,  by  the  counfel  for 
the  grand -father,  that  thefe  determinations  are  erroneous,  for 
they  are  in  equal  degree  by  the  civil  law ;  the  common  law  in- 
deed makes  a  difference,  for  the  brother  is  in  the  firft  degree, 
and  the  grandfather  in  the  fecond  degree  ;  but  that  law  only 
takes  place  in  matrimonial  cafes,  and  by  the  civil  law,  they 
are  both  in  the  fecond  degree. 

Yet  I  am  of  opinion  that  the  decifion  in  Pool  verfus  Whijhaw 
is  right,  and  I  (hall  abide  by  it  till  I  fee  it  reverfed. 

I  have  feen  notes  of  Lord  Chief  Baron  Ward^  and  Baron 
price^  they  are  loofe  ones  indeed,  but  it  appears  by  them  that  . 
Podor  Lane  was  heard. 

Lord 
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Lord  Chief  Baron  D^s  note  is  (hort,  but  plainer  than  tbe 
former;  it  is  faid  there,  DoAor  Lavr  argued*  that  this  cafe 
was  not  to  be  determined  by  the  ftatute,  but  by  the  civil  law; 
and  yet  they  all  held,  that  there  was  no  fuch  ufage  fince  the 
ftatute,  and  difmifled  the  grandfather's  bill. 

This'aA  was  83  years  ago,  and  made  on  purpofe  to  fettle 
people's  eftates,  but  if  it  was  ns  inUgray  I  think  there  are  juft 
grounds  to  prefer  the  brother. 

The  words  of  the  ftatute  muft  be  taken  together,  amongft 
the  next  of  kin,  pro  fu9  cuiqutjur*^  according  to  the  laws  in 
fuch  cafes,  and  if  by  fettled  determinations,  an  equality  or 
preference  had  been  given,  that  is  confirmed  by  this  ftatute. 

As  to  the  confcquence  ;  Firft,  The  civil  law  is  no  part  ot 
the  law  of  England^  any  further  than  it  has  been  received  here; 
and  this  with-  regard  to  perfonal  eftate. 

Secondly,  In  real  eftates  there  is  no  degree  between  brothers, 
as  held  in  Ventrisd^i^*  Collingwood znd  Pace^  and  xuBkukh^rmgh 
verfus  Davisy  i  P,  ff^ms.  41.  the  court  relied  on  the  old  ufages 
oi  England. 

l^his  alone  would  be  fufficient  to  fupport  the  determination 
in  Pooii  verfMS  Wbtjbaw^  that  it  anfwers  the  intention  of  the 

aa. 

BrroreiZ)*  M«  But  it  was  argued  from  the  civil  law,  that  there  is  a  ground 
r^k  aii%hc**"  ^^''  *^  •  •^«^o'*«^*^«  Novelis^  the  father  took  all  the  child's  for- 
cWd'sVoftuL,  ^"'^e,  the  mother  none  at  all;  the  grandfather  of  the  child,  if 
the  mother  ooocy  there  were  no  grandchildren,  took  the  whole,  that  is  the  pa* 
ofX"^*W^if  ^^^^^  grandfather,  becaufe  the  child  was  in  pupillage  to  him, 
no  grandchil-     if  there  was  no  father,  Cadi  6.  Lex  48  ^  49. 

dren,  took  the 

whole  vi;6,  the  paternal  grandfather. 

rht  NovcHsvitxt      I  do  not  find  that  it  is  any  where  faid  the  Ntvills  were  ever 

never  admitted        »•«•  ri_n 

intirely  in  any  admitted  in  any  part  of  the  weltcrn  empire ;  no  couotrj  in 
part  oi  Europe,  Europt  zdm'its  them  intirely,  but  all  follow  fome  ufages  of  their 
Wall  follow     own:  the  Novells   probably  were  determinations  in   the  Pr^^ 


,        ,        -    ^, ^--.-    probably 

lome  uiagei  of     ^     .  u-    l  .v    /j-    •        •  -i-        l*      »      • 

their  own.         tortan  courts,  which  juJUnian  in  compiling  his  body  of  Jaw 

adopted. 

The  118th  N«-  Novell  1 18.  f.  2.  lets  in  the  brothers  and  fifters  with  the  fa- 
Thc  brithelrind  ^^^^  *"^  mother,  excluding  the  grandfather,  as  is  obfcrved  by 
fleers  With  the  the   commcnCators,    and   it  would   be  abfurd    to  make    that 

father  and  mo- 
ther, excluding  the  grandfather,  for,  by  afccflding  higher,  it  would  admit  fvch  a  number  of  peiibns 
ai  muil  exclude  brotheri  and  iiAew,  * 
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Novell  admit  the  grandfather,  t^c.  becaufe,  by  afcending  ftill 
higher,  it  would  admit  a  greater  number  of  perfons,  almoft  to 
the  exclufion  of  brothers  and  fifters. 

« 

Vinius^  p.  6*54,  fays,  there  are  cafes  in  which  perfons  in  the 
fame  decree,  or  perhaps  nearer,  may  take,  to  the  exclufion  of 
thofe  in  equal  degree. 

This  probably  had  prevailed  in  the  Prsetorial  court,  and 
adopted  there  might  be  jus  potius. 

Arguments  of  inconvenience,  have  been  alluded  to  in  courts  it  would  bet 
of  juftice,  and  it  would  be  a  very  great  one  in  the  prefent  cafe,  to  ^^^J  B^t  incoa- 
carry  the  portions  of  children  to  a  grandfather;   the  grand  fa- JJ^^jJ,^^ 
ther  by  the  courfe  of  nature  is  old,  muft  be   fuppofed  to  have  children  to  a 
been  provided  for,  and  may  very  probably  be  in  a  dying  con-  ?'*°**^j**[^'  ^ 
dition,  and  not  want  it;  the  grandchild,  on  the  contrary,  is  Iraryto  the  ^1^* 
an  infant,  and  a  provifion  neceflary  for  him  to  maintain  him,  nature  of  proW- 
and  fet  him  out  in  the  world  :  befides  fuch  a  determination  ^?!!'  '"^^^ 

1,1  1  r  •/•  I  -t     children, M every 

would  be  contrary  to  the  very  nature  of  provifions  ^mong  chil*  child  may  pro- 
dren,,as  every  child  may  very  properly  be  faid  to  have  a  /pes  f*'^y  *«  fw<*  «• 
accrefctndi.  ^mJ!^^^^^* 

I  would  not  be  underftood^that  the  argument  of  inconveni* 
ence  alone  has  weight  enough  to  decide  the  queflion,  but  it  is 
a  reafon  at  leaft  for  nor  unfettling  former*  determinations  ;  and 
if  I  was  to  vary  in  opinion,  it  would  tend  to  alter  diftributions         , 
made  fince  1708,  and  difturb  the  peace  of  families. 

*'  Therefore,  in  favour  of  the  plaintiff,  let  the  foraier  decree 
«  be  carried  into  execution,  between  the  parties  to  this  fuic,  in 
'*  like  manner  as  it  ought  to  have  been  between  the  parties  to 
**  the  original  caufe,  and  let  the  feveral  accounts  thereby  di- 
^^  reded  be  taken,  and  carried  on  before  the  Mailer ;  and  as  to 
**  fo  much  as  {hall  be  coming  under  the  decree  for  the  fhare  of 
*^  John  Evelyity  the  infant,  who  is  dead,  and  alfo  the  furplus 
**  of  all  other  the  perfonal  eftate  of  Jchn  Evelyn  the  infant  ; 
^  His  Lordfbip  declared,  that  the  fame  belongs  wholly  to  the 
^*  plaintiff  Charles^  his  furviving  brother,  and  the  defendant 
'*  Sir  John  Evelyn^  the  grandfather,  has  no  rig-ht  to  {hare  the 
**  diilribution  with  him,  and  referred  ic  to  the  Ma{ler,  to  take 
**  an  account  of  the  perfonal  e{late  of  John  Evelyn^  the  infant 
^*  deceafed,  and  that  what  {hall  be  coming  for  the  clear  furplus 
of  the  perfonal  e{late  of  John  Evelyn  the  infant,  he  dirc(fled 
to  be  applied  for  the  benefit  of  the  plaintiff  Charles  Evelyny 
his  furviving  brother,  and  placed  out  at  intereft  in  fecurities, 
in  like  manner  as  was  diredied  concerning  the  {bare  of  the 
*'  infants  by  the  former  decree." 

2  •  January 
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i 


I  1 


Cafe  292.     y^ntunj  29,  17549  ^at  parte  Vennor  and  others^  piorJians  ^fj^hi 

Venmr  of  Welljborne  in  the  county  of  Warwick^  GentUmmt^  m 
tbi  tibaff  of  him  as  a  minor  urnUr  the  age  ofix  years. 


An  ipplicitioo  it  Writ  of  ai  quod  damnum  lately  iflued  dircded  to  tbc  fheriff 
£^a&kTwrit  xJL  ^^  tVarwickfttire^  commanding  him  by  the  oath  of  hooeft 
•Xadqyddaai'  and  lawful  men  of  the  county,  to  inquire  whether  it  would  be 
*7*  •"  r*i-^****  to  the  Kine's  prejudice,  or  of  any  other,  if  he  fliould  flrranC  to 

gcftioD  of  fur-    ^  r      ^    -^r   ^'  1-  Il^l  -i^*^- 

f rise  vpofi  the  Georgi  Lucjy  Efquire,  a  licence,  that  he  may  incloie  a  oertaui 
Utkiuntt  of  cart-road  or  cart-way  in  the  parifli  of  Cbarleot  io  the  faid  couo- 
SulJJf  wten"*  ?y»  leading  from  thence  to  the  town  of  Stratfnrd  upam  Avm 
tkeiaqoificion  through  fcveral  clofes  and  inclofed  grounds  in  the  writ  men- 
wit  ukttQ  there,  tioned,  which  road  is  to  contain  1 328  yards  of  land  in  length  and 
went  of  a  aew  ^^^^  yards  in  breadth,  as  the  fame  hath  for  many  years  laft  pa£U 
Mid  being  let    been  ufed  and  enjoyed,  to  hold  the  fame  fo  inclofed  to  the  faid 

tb^  ^*  uki^  •  ^^^  *"^  ^^  **^'"  ^^^  ^^^ »  '^  ^***^  inftead  of  the  faid  way 
Mvay  by  the  he  make  another  road  or  cart-way  in  his  own  foil  as  convenieDt 
fftffoa  who  iticd  for  paffing  through  the  fame.  And  the  petition  further  fet  forth, 
STo^  Troumi!  ^^^^  ^^'  ^"0^  having  obtained  the  faid  writ,  caufed  a  jury  to  meet 
Lon!  Hsrdwich,  at  his  houfe  in  Cbarleot  of  the  4th  of  OSIober  1754*  being  three 
•a  all  the  cir-  Jays  before  the  quarter-feflions  hflden  for  the  county  of  lyar* 
ihu'^^iT'of^  w/Vi,  without  any  notice  givert  for  that  purpofc,  at  which  time 
•pinion  there  and  pUce  an  inquiiition  was  taken  before  the  under-fheriff,  in 
wtf  no  furpriw,  gjjj  j,y  ^hich  the  jurors  therein  named  faid  it^would  not  be  to 
new"ro<^  ftZuV  thc  prejudice  of  the  King,  or  of  any  other,  if  he  (hould  grant  to 
^  fet  out  by  the  Mr.  Lucy  a^llcencc  to  inclofe  the  road  or  way  in  the  writ  men- 
^^\,t^\^Z  tioned,  to  hold  it  fo  inclofed  to  him  and  his  heirs  for  ever  5  fo 
bitownibii.'  that  inftead  of  the  faid  road  he  do  in  his  own  foil  fet  out  one 
other  cart-road  as  convenient  for  paflengers  through  the  fame, 
as  in  and  by  the  writ  is  mentioned  and  direSed. 

And  it  was  reprefented  by  the  petition,  that  the  cart-road  fo 
intended  to  be  inclofed  is  a  large,  fpacious  and  open  road,  great* 
.y  ufed  by  coaches,  waggons,  ^c.  paffing  between  Stratford 
and  fVarwick^  and  that  the  road  intended  to  be  made  ufe  of  in* 
{lead  thereof  is  not  800  yards  round  about,  but  is  a  very  hilly 
and  uneven  road,  and  no  materials  near  thereto  for  the  repair- 
ing the  fame.  And  the  petitioner  further  fet  forth,  that  a  very 
trifling  part  of  the  road  fo  intended  to  be  ufed  is  in  the  foil  of 
Mr.  Lucy^  though  the  writ  requires  a  new  road  to  be  fet  out  al- 
together in  the  foil  of  Mr.  Lucy^  but  on  the  contrary  thereof 
near  three  parts  out  of  four  of  the  fame  goes  through  Mr.  /^/n- 
!  nor^s  grounds,  and  fliould  Mr.  Lucy  obtain  a  licence  for  the  in- 

'  clofure,  it  w»uld  lefTen  Mr.  Vennor^  eftate  near  20 /.  a  year,  as 

the  (lopping  up  fo  great  a  road  would  be  the  means  of  driving 
the  whole  country  through  Mr.  Fennor'i  eftate. 

The 
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The  petition  further  fct  forth,  that  they  had  no  knowledge 
of  the  writ  beine  fued  out  till  the  day  before  the  fame  was  ex- 
ecuted, when  ^?r•  Vifimr  by  accident  heard  that  a  jury  was  to 
meet  at  Mr.  Lmcfs  houfe  on  the  4th  of  O^fobir  about  changing 
the  roads,  on  which  day  Mr.  Vennor  attended  in  his  grounds 
from  ten  in  the  forenoon  till  after  one,  expeding  the  jury 
would  have  come  to  have  viewed  the  fame  in  that  time,  but 
after  waiting  to  no  purpofe,  he  went  to  Mr.  Lucy*s  houfe,  who 
told  him  the  jury  had  viewed  the  roads,  but  gave  him  no  op- 
portunity of  fpeaking  to  the  jury. 

The  petition  further  fet  forth,  that  after  being  informed 
fuch  writ  was  executed,  and  that  the  inquifition  taken  thereon 
was  in  favour  ofMr.jLisrf;,  the  petitioner  gave  notice  they 
fiiould  appeal  againft  the  fame  at  the  next  quarter-feffions, 
which  were  held  at  ff^arwick  on  the  Tuifday  following,  and  the 
petitioners  did  after  the  writ  was  executed  apply  to  the  under 
fheriff  for  a  copy  of  the  writ  and  inquifition,  that  they  might 
be  certain  what  road  was  intended  to  be  inclofed,  and  what 
was  intended  to  be  ufed  inftead  thbreof,  that  they  might  be 
able  fufficiently  to  inftrudt  their  council ;  but  he  declared  he 
had  If  ft  them  with  Mr.  Lucy\  and  your  petitioner  did  then  ap- 
ply 10  Mr.  Lucy  and  his  attorney,  and  to  the  clerk  of  the 
peace  for  the  fame,  but  to  no  purpofe,  but  could  not  procure, 
a  copy  unttl  the  morning  the  appeal  was  tried  :  And  the  peti- 
tioi]  further  fet  forth,  that  two  of  the  jurors  who  took  the 
inquifition  appeared  at  the  leifions,  and  voted  as  juftices  on 
behalf  or  Mr.  Lhcy^  anJ  ordcicd  the  writ  and  inquifition  to  be 
recorded  ;  for  thcje  reafons  and  for  as  much  as  Mr,  Lucy  does  not 
fit  out  any  new  road^  or  give  one  yard  of  land  in  lieu  of  the  roadift'^ 
tended  to  be  taken  away^  the  petitioners  prayed  that  the  writ  and 
inquifition  taken  thereon  may  be  fet  afide^  and  a  new  writ  awarded^ 
and  in  the  mar.t  nmc  alt  further  proceediKgs  on  thi  faid writ  of  ad 
quod  damnniii  >.  /  ;/v  ivqu:f;t!cn  c''n,ady  taken,  may  be  flayed^  or 
Juch  other  reluf  r.,   7;./v  ,"/,  /:  * 

At  the  fame  tin  '  .4  .cri'"...  vas  prefented  by  the  inhabitants 
of  feveral  ncigh'^  .•!:::•£:  :^^7,.;<  whcro  the  road  intended  to  be 
made  is,  Itacin^  ^■^  .:  "./  -vli- :-is,  and  making  the  fame  objec- 
tions as  in  Mr.  /'t  .< .;  *  >  -:  »*i,  and  praying  likewife  the  writ 
ol  ad  quod  damnum  :r.::lv.  h.  cfi (charged,  and  which  was  ar- 
gued by  council,  :..  i  c -r  c  on  to  be  heard  wi^h  Mr.  Vinnor^^ 
petition. 

Mr.  Wilhraham  \:~    ;  t  i^etlcioners. 

The  conftant  {cx\i\  c.  ch'^  writ  ad  quod  damnum  is,  that  the 
perfon  applying  fliv  .  .'  arry'  the  new  road  through  his  own 
land. 

The  prefent  appii.  1*1  )n  is  to  fct  the  writ  afide  for  Mr.  LucyH 
not  doing  what  the  w.ir  requires,  and  likewife  upon  a  fuggef- 
tion  of  fuxiprize  in  taivii.g;  the  inquifition  on  the  writ  of  ad  quod 
damnum. 
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t  do  allow  that  no  notice  is  abfolutely  required,  but  then 
throughout  the  law,  in  every  office  of  inquifition^  the  King  is 
to  be  fatisiied,  or  fubjefi,  that  there  is  no  damage  to  either, 
and  that  it  ought  to  be  done  in  the  openeft  manner  imaginable. 

In  the  Year-books,  34  Edw.  3.  it  is  laid  down  the  inqui- 
fition  is  to  be  taken  in  good  towns  openly,  and  not  privilv  i 
the  fame  again  was  held  in  36  Edw.  3. 

The  fame  rule  prevails  in  the  ftatute  of  Hinry  8.  relating  to 
efcheators,  where  it  is  declared  every  perfon  is  to  give  evidence 
openly  on  pain  of  forty  pounds* 

In  the  cafe  of  Sir  Oliver  Butler^  2  Ventr,  344.  the  writ  was 
executed  the  day  it  bore  date,  and  at  thirty  miles  diftance  from 
the  place. 

Here  the  writ  was  executed  only  on  the  4tb  of  O^ioitr  1754, 
and  the  appeal  to  the  quarter- feflions  was  heard  upon  the  8th 
of  the  fame  OSiober.  Six  juftices  againft  two  were  for  regifier- 
ing  the  inquifition. 

The  ftatute  8  W  9  ^.  3.  ch.  16.  gives  the  appeal.  The 
quarter- feflions  in  this  cafe  being  an  appellate  jurifdidion, 
there  ought  to  be  a  reafonable  time  allowed  for  perfons  appeal- 
ing, to  lay  the  whole  fads  before  the  court. 

The  inquifition  was  figned  on  the  Friday^  Mr.  Ltr^'sileward 
kept  it  till  the  IVedneJday  morning  till  within  one  hour  before 
the  appeal  came  on. 

Mr.  Rohinfon  council  of  the  fame  fide. 

The  exprefs  condition  of  the  writ  is,  that  the  perfon  fuing 
out  the  writ  ihould  lay  out  the  new  road  at  his  own  expence, 
but  not  one  fyllable  of  evidence  has  been  given  to  the  jury 
about  it ;  the  petitioner  Mr.  Fennor  likcwife  applied  to  the  un- 
der-fherifF  for  a  copy  of  the  writ ;  he  anfwered  it  was  not  in 
his  power  to  give  it,  it  was  in  Mr.  Lucy*%  hands  \  and  the  pe- 
titioner could  not  procure  a  copy  till  the  IVidntfday^  the  very 
day  of  the  appeal ;  he  cited  7  Mod.  alias  FarnJUy^  on  the  con- 
ftruftion  of  8  W  9  fV.  3. 

Mr.  Attorney  General  of  council  for  Mr.  Lucy* 

Whether  the  road  turned,  or  fet  out,  be  to  the  damage  of  the 
country,  is  not  the  queftion  now;  the  only  queftion  is,  whe- 
ther the  execution  of  the  writ  has  been  done  furreptitioufly 
and  fraudulently,  and  without  the  perfons  who  are  affected  by 

it* 
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t,  having  an  opportunity  of  objedling  to  any  damage  that 
might  enfue  to  the  country,  and  if  fo,  whether  it  ought  to  be 
quafhed. 

The  material  point  for  the  confideration  of  the  court  is^ 
whether  there  has  been  any  furprize  in  this  cafe. 

It  was  done  with  notoriety,  for  the  petitioners  were  fully 
informed  of  it :  as  to  the  execution  of  the  inqueil  of  ofBce,  no 
precife  form  of  notice  is  required  either  in  the  church  ur 
market-place,  but  is  left  intirely  to  the  difcretion  of  the  uii- 
der-(herifi'. 

The  notice  was  given  on  the  30th  of  SepUmber  to  the  per- 
fons  who  were  to  attend  as  the  jury. 

The  perfons  fummoned  on  the  jury  were  men  of  fortune 
and  reputation,  and  the  greateft  part  of  them  have  eftates  in 
CbarUotj  where  Mr.  Lucy*%  feat  is,  and  where  the  road  is* 
turned. 

Though  the  a£l  of  parliament  directs  the  appeal  to  be  at  the 
next  quartcr-feffions,  yet  if  Mr.  Vennor  had  defired  time,  the 
juftices  would  have  indulged  him  by  putting  it  off  to  another 
quarter-feflions. 

The  hearing  on  the  appeal  laded  feveral  hours,  the  evidence 
of  the  new  road  being  half  a  mile  about  was  laid  before  the  juf- 
tices,  the  particular  damage  to  Mr.  Arnwr,  like  wife  was  infifted 
upon,  and  ^.ttempted  to  be  proved. 

But  fuppofing  the  juftices  have  done  right  in  confirming  the 
inquifition,  yet  the  petitioners  counfei  inlill  that  i he  new  road 
ought  to  go  through  the  foil  of  the  perfon  who  fues  it  out. 

Thefe  are  words  of  courfe  in  every  writ  of  this  kind^  and 
never  meant  to  be  ftriSly  purfued. 

Sir  Olivir  Builir*s  cafe  was  a  furreptitious  execution  of  a 
writ  of  inquifition  as  to  a  market,  the  inquifuion  there  was 
executed  the  day  after  the  writ  bore  date. 

The  only  cafe  in  equity  was  mentioned  by  your  Lordfhip, 
which  was  in  1 721,  before  Lord  King^  the  Earl  of  Saiijbury 
verfus  ArchiTy  there  the  writ  oi  ai  quod  damnum  iffiied  the  20th 
of  jlprily  the  jury  came  twenty  miles  from  the  place,  was  exe- 
cuted the  day  after  the  tefte  of  the  writ,  and  there  was  a  be« 
ginning  to  inclofe  before  the  quarter-feffions  at  IVtnchtJIer^ 
feven  jufticesout  of  thirteen  were  of  opinion  they  could  not 
f  nter  into  it,  the  appeal  not  being  at  the  next  quarter-fe/Iicns 
after  the  inquifitioni 
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Lord  Chakcellor, 

In  cafn  npon  Applications  of  this  nature  do  not  come  frequently  befora 
Ii'il^z/OT  ^fbi7^  ^^^  court  i  but  when  they  do,  this  court,  as  an  ojffidna  hrevium^ 
court  mu^  judge  muft  judge  according  to  rules  of  law* 

according  to  fulet  ^ 

d  law,  'pj^g  Qj^jy  proper  queftion  is,   whether  there  has   been   any 

furprize  in  the  execution  of  this  writ  on  the  perfons  petition- 
ing, by  preventing  them  from  laying  evidence  before  the  jury 
at  the  time  of  the  inquifition,  or  before  the  jufticcs  on  the 
appeal  ;  and  whether  Mr.  Vinnor  is  not  too  laie  now  tQ  take 
it  up. 

Thcinconvcnl-  The  inconvenience  to  the  publick  in  cafes  of  this  nature 
ence  to  the  pub- jg  not  to  bc  tried  before  me  ;  for  if  I  was  to  enter  into  it,  I 
cafes  not  inquir- ^^"^^  ^^  fetting  up  my  jurifdidion  in  oppofttion  to  a  jurjf- 
abie  her-,  u.ng  di(Elion  appropriated    by  adt   of    parliament    to  the    quarteri 

a  tor.rdid.on      fe/Hons  only. 

belongm^  to  the  ^ 

quarter- I'eiUoos 

•Aiy.  I  am  of  opinion  therefore  I  can  take  no  further  notice  of 

this  head  of  inconvenience,  than  as  it  may  be  auxiliary  (o  thf 
furprize  fuggefted  by  the  petition. 

If  the  jury  had  manifeftly  done  contrary  to  the  general  good 
of  the  country,  it  might  have  afforded  a  ftrong  corroborating 
evidence  of  furprize. 

The  writ  of  ad  quod  damnum,  was  tefted  the  17th  of  Stp^ 
iember  ;  notice  was  given  on  Monday  the  26th  to  ^(tend  oq 
Friday  the  30th. 

Sufficient  if  the  It  IS  npt  the  (hortnefs  of  the  time,  where  the  law  has  nof 
irquifition  is  prcfcribcd  any  particular  time,  which  is  alone  fufficient  evi- 
txccuted  la  afair  jgj^^g  ^f  furprizc  ;  that  the  inquifition  is  taken  and    execute4 

and    OfCn   man-  ....  f  '  •        n     •         •  •       • 

D^r.  in  a  fair  and  open  manner  is  all  that  is  required. 

Then  it  comes  to  this,  whether  there  was  an   intention  of 
furprize,  or  any  adual  furprize  \ 

Neither  have  been  made  out  to  my  fatisfa£lion. 

Mr.  Lucy  fwears  he  direfted  the(herifFto  fummon  a  fairand 
impartial  jury,  and  out  of  the  towns  in  the  neighbourhood. 

All  the  towns  but  one  from  which  the  jury  came,  werecon^ 
tiguous  to  the  road. 

This  was  Mr.  /.vry's  direflion  :  and  the  under-fheriff*  fwearf 
he  gave  orders  to  his  officers  to  fuoacDon  the  gentlemen  wbq 
jived  neareft  the  road.  T^ 
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They  appear  to  be  perfons  of  great  fortune ;  Sir  CharUs  Mor» 
daunt  the  knight  of  the  (hire  was  amongft  them  :  it  is  not  at  all 
probable  theie  gentlemen  would  do  an  unpopular  thing  in 
turning  the  road,  which  is  a  circumftance  at  leaft  toihew  fair- 
jiefs. 

• 

The  claufe  in  the  a£l  of  parliament  to  be Ture  is  drawn  In  a 
very  extraordinary  manner,  but  it  is  not  neceiiary  to  obfcrve 
upon  that  in  the  prefent  cafe. 

One  general  anfwer  to  the  whole  in  regard  to  the  appeal  is, 
that  Mr.  ^<f««^r,  l^c.  did  actually  appeal  to  the  quaitcr-fcf- 
dons,  and  the  matter  was  fully  heard. 

The  place  is  within  four  miles  of  Warwick  \  the  quarter- 
/eiiions  was  held  there,  and  the  trial  laded  four  hours, 

• 

No  evidence  has  been  laid  before  me  that-  there  was  any  ma- 
terial witnefs,  who  could  not  be  had  then  from  the  fhortnefs 
of  the  time.  "^ 

Though  the  appeal  by  the  aft  of  parliament  is  direfted  to  be  Tho'  the  appen 
atthe  next  quarter-feflions,  yet  it  is  in  the  power  of  the  jullices '**^''^^***  ^**^ 

,.  ^,  r/T-  '   r  \e  l        j'"^         i         at  the  next  quar- 

to  adjourn   the  quarter- leluons   iticlf  to  another  day,  or  they  tcr-fefl'jonsby 
might  have  adjourned  this  particular  matier  to  a  iubfequent  ^&  9^'*^  3'  <^^ 

fcffionS.  jufticc.  may  ad- 

fe4v;enc  feiliont. 

Another  point  which  has  great  weight  with  me  is,  whether 
the  appeal  to  the  quarter-feiiions  is  not  waving  the  objeclion  of 
furprize  with  refpeft  to  the  male-execution  of  the  writ,  and  I 
rather  thinic  it  is  a  waver  of  it. 

In  the  cafe  before  Lord  Chancellor  King^  in  172 1,  the  ap- 
peal was  to  the  Eajler  quarter-fcflions,  and  the  objedlion  was, 
that  the  inclofure  was  before  Chrijimas  quarter- feflions,  and 
therefore  it  was  difmiiied  becaufe  it  was  not  the  next  immedi- 
ate quarter-feilions. 

It  has  been  truly  faid,  the  ftatute  has  put  the  juflices  in  the 
room  of  the  traverfe. 

Suppofe  before  the  aft  of  parliament  the  petitioners  had 
traverfed  the  inquifition,  and  ifTue  had  been  taken  upon  it,  and 
a  verdift  had  been  found  for  the  inquifition  ; 

• 

Could  the  petitioners  afterwards  have  applied  to  this  court 
upon  a  fuggeftion  of  furprize,  and  a  fraudulent  and  clandef- 
tine  execution  of  the  writ  ?  certainly  they  could  not. 

It  has  been  faid  that,  in  order  to  comply  with  the  writ, 
Mr.  Lucy  muft  fet  out  a  way  in  his  own  ground  which  will 

3  D  2  com- 
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communicate  with  the  highway  ;  the  Urmlnvs  ad  fuem  for  the 
benefit  of  the  country,  but  it  is  not  neceflary  the  whole  new 
road  fbould  go  through  his  own  foil. 

Where  i  new^  ^  jj^re  Mr.  Lucy  has  bound  himfelf  and  his  heirs  to  keep  the 
the  parifh  on*be  'oad  in  repair,  which  is  more. than  is  abfolutely  neceflary  »  for 
•t  no  fuither  I  am  of  Opinion,  after  he  had  once  made  the  new  road,  as  it  ia 
K^rd^oTheoid  eftabliflicd  in  the  room  of  another  in  the  very  fame  parifli,  who 
•ne^,  the  inhabit-  caji  be  at  no  further  expcnce  with  regard  to  the  old  road,  as  it 
antsou)phtto  is  taken  into  Mr.  Z^vry's  park,  the  inhabitants  ought  to  have 
forthJ^futu'^    repaired  the  new  road  when  made  for  the  future. 

Where  the  new  But  if  the  new  road  had  lain  in  another  parifli,  there  he 
road  i;es  in       ought  not  onlv  to  havc  madc  it,  but  he  and  his  heirs  ought  to 

another  panth,  o  J  /.,..%.  r  t_^ 

then  the  perfon  have  kept  it  in  repair  ;  becaufe  the  inhabitants  of  another  pa- 
vhofoedoucthc  rifh  have  gained  no  benefit  from  the  old  road  being  laid  into 
bSrt',  ougM'not  Mr.  Lucy's  park,  as  they  had  nothing  to  do  with  the  repair  of  it, 

only  to  m^ke  it^ 

!!ll:!f*'^  *'  **        Upon  the  whole,  as  there  does  not  appear  to  me  to  havc 

been  any  furprize  at  the  time  of  the  inquifition,  and  the  matter 
was  fully  laid  before  the  juftices  on  the  appeal,  I  ought  not  to 
fet  afide  the  writ  ^  therefore  the  petition  muft  be  difmifled* 


J9fW, 


Cafe  293,    Blewir  verfus  Morr<tSy  Monday  April  i^  1754,  at  ]^§wh  Hiufe. 

rJjrertf.ii*''  T?^  *  ^^^^^^  *"  ^^**  ^^"'^  ^^^^  ^^^  ^^^^  decreed  to  all  par- 
parties  cur  of  a  X3  ^i^s  out  of  a  real  eftate ;  one  of  the  parties,  who  was  in- 
rcaicftatr,  th,'    litled  to  rcccivc  cofts,  dies  before  they  had  been  taxed. 

oneof  theai>vsho 

receive  co{is,      .    It  was  infifted  that,  as  to  this  perfon,  the  cofts  moriuniar 

died  before  th  y    ^um  perfona, 
vrere  taxed,  the y 

eutnpcrfona,  out  L^^^d  Chancellor  faid,  he  thought  this  a  fcvcre  rule,  and  that 
bis  nnr  ai  ]jw  is  a  diftinftjon  might  be  taken  in  the  prefent  cafe  as  the  cofts  are 
"*^*  ^  •  by  the  decree  made  a  lien  on   real  eftate  ;  and  upon   afking 

the  bar,  if  they  knew  any  authority  to  warrant  fuch  a  diftinc- 
lion,  Mr.  IJoJkins  faid,  Your  Lordfhip  took  the  diftindion  in 
Lord  Oxford\  caufe,  and  Mr.  Bignell  mentioned  that  the  Maf- 
ter  of  ihe  Rolls  had  taken  the  fame  diftindtion  in  a  cafe  of 
Howard  verfus  Hall 2^1  the  laft  feal. 

ff.nvtfcinghad  ^^^^^  everything  was  fettled  by  the  decree,  and  therefore 
remninoci to  h^ve  nothing  left  which  could  make  a  bill  of  revivor  neccflfary  j  if 
**%"  '^'"f  ^^^     there  had  been  any  thing  remaining  to  be  done,  the  reprefentative 

Trprr'entnrive  of  the  drceafed  party  by  reviving  would  blTC  beui  iatitlcd  to  the  coflt,  C^^  if  tlltj  bli 
mut  been  dirc^lcJ  to  duod  a  charge  un  the  real  eflate. 

of 
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of  the  deceafed  party^  by  reviving  the  caufe,  would  have  been 
intitled  to  the  cofts  decreed,  even  if  they  had  not  been  di- 
reded  to  ftand  a  charge  on  the  real  eftate.  Lord  ChanceU 
lor  ordered  the  caufe  to  ftand  over  till  IVednefday  to  look  into, 
and  upon  its  coming  on  that  day,  hU  Lordjhip  faid,  the  ge- 
neral riile  that  there  can  be  no  revivor  by  executor  or  adoii- 
fiiftrator  for  cofts,  when  cofts  have  not  been  taxed,  is  upon 
this  principle,  that  cofts  are  looked  upon  as  a  wrong,  and 
therefore  moritur  cum  perfona.  All  thefe  cafes  have  been  de- 
termined where  cofts  are  decreed  perfonally,  otherwife  where 
they  have  been  decreed  out  of  real  eftate. 

The  cafe  of  Johnfon  verfus  Liaki^  and  which  was  heard  be-> 
fore  me  on  the  25th  of  July^  1752,  was  as  follows  : 

^<  There  was  a  decree  for  a  fum  againft  an  executor,  with 
^*  cofts  outof  aflets;  the  executor  pays  the  fum,  but  not  the 
**  cofts;  and  then  the  plaintiff' dies,  and  a  bill  is  brought  to 
f  *  revive  for  cofts." 

•*  It  was  objeded,  that  a  bill  to  revive  for  cofts  only  was 
*^  improperj  and  that  the  payment  out  of  aflets  was  only  in- 
^^  cident  to  the  cofts  in  refpedl  to  the  fum  decreed." 

*^  I  ordered  the  caufe  to  ftand  revived  ;  for  the  rule  not  to  A  decree  for  • 
**  revive  for  cofts  only,  I  thought  a  hard  rule,  the  cofts  be-  ^""^  ^^^^^  ■" 

-*.         r  1  t  i-ji_  j»-  f  executor   with 

•*  ing  frequently  more  than  the  debt ;  and  this  cafe  was  not  cofts  out  of  aifeti, 
^*  within  the  rule,  for  it  was  not  a  decree  in  perfonanty  but  >«  n'^t  »<i«creei« 
«*  executory,  and  to  be  paid  out  of  afiets:  and  if  ihe  executor  ^'-'^''f'"'  **"* . 

•    fit  1    •      'tp      •    I-      i_  •       t  •    n      I  execute! y ;  and 

'^  had  died,  the  plaintifr  might  have  revived  againft  the  re-  if  he  dies,  the 
**  prefcntative  of  the  teftator,  and   might   have   purfued    the  plainnff  may  «- 
«  affets  into  whatever  hand  they  came/'  ;l;rereaudvl^^^^ 

the  teftator,  and 

I  think  this  is  a  very  reafonable  diftin^ion  ;  this  court  has  ^"'  **  *    *  *"* 
followed  the  rule  of  law,  where  there  is  a  judgment,  cofts  are 
afcertained  and  taxed  ;  but  if  no  judgment,  the  cofts  are  loft* 

An  executor  or  adminiftrator  could  not  have  a  writ  hy  jour"  The   writ  by 
ntfs  actountSy  nor  an  heir  at  law,  for  that  writ  lay  only  between  cottntI'^iies*^on?f 
the  fame  parties ;  fo  that  at  law  all  cofts  are  perfonal ;  but  between  the 
here,  where  there  is  a  fund  to  anfwer  cofts,  and  which  is  made  ^*J^  paitief.uei- 
liable,  the  reprefentative  by  reviving  will  be  intitled.  LoVa*d"mU»?ft*rt-'* 

tor,  nor  heir  ciA 

Let  the  mafter  tax  the  cofts  of  Benjamin  Morret  and  his 
wife,  the  heir  at  law  of  the  perfon  who  was  intitled  to  the 
cofts  according  to  the  decree,  and  let  what  ihall  be  found  due 
on  the  taxation  be  paid  out  of  the  money  which  arofe  out  of 
the  fale  of  the  real  eftate^  and  now  lying  in  the  Bank. 
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Cafe  294.  Dttemhir  12,  1753;  and  Jpril  %p.b  a 

Smart   Leibliullur,    Efq\    and   Richard  R 
Gtnt.  and  eibtri,  by  original  bill, 

Mary  Traty,  the  wi/e  0/  Tbtmat  71  flgr,  EJi 
Mary  Dadwtll,  and  uitrt. 


Smart  LithitulUtr  and  Richard  Rsgtrs,  G'li 
viving  exfcutors  and  Irufittt  ef  Sir  If^illian 
u-til,  by  fufpUmtnial  bil/f 

Dtdwtll  Tracy,  an  infant^  by  Tbimti  7r-i 
fathtr  and  guardian^  -  • 


E 


XTRACTS  from   the  will  of  \ 
upon  which  the  points  in  this  caul 

Lord  Hi-iiviikt  PirJIy  I  give  and  devife  all  my  manor 
•^  '  P'"'"" '"  couniics  of  Ghucf^er,  Mlddlifix,  Bucking 
tiri  lie?' in  the' city  u(  London,  and  ellcwhere  in  his  Maj 
•niofSFrW.C.  my  daughter  A^ary  Djdwill,  during  her  t 
"J^'l  ^^'^B';J^"''and  after  the  determination  of  thai  eftati 
tfiKot  her  bi-  therein  named,  and  their  heirs,  during 
ir  li.in- a' her  daughter,  in  iruft,  to  prefervc  the  co 
itl'ih'oi'ir"//.  ^''-  f'^^*'"  ^f'"  limited,  from  being  i 
N.  1  rcmx-iicr-  ^nd  after  tbt  diciafe  of  my  fold  daughter^ 
"'"  '""*"  '''=  /jn  cf  the  bidy  of  my  /aid  daughter  y  lawfu 
X'tl  tiiJt"ihV'  ""'^  '*  ^^'  '^"'■^  "'"l*  "/  '*'  ^'h  effuchfirj 
hbhtpxtat  I  mi-  bej;ollen  :  and  for  default  of fuch  iffuc,  ta  II 
]T''^',"'-fu  fi/''-' /"''^^  and  every  other  Jen  of  my  faid  c 
t-inir'e  II,  in.i  l>e  begotten,  leverally  and  fucceffively 
toS.  L.  a^J  C.  prioiity  of  birth  and  feniority  of  age,  an. 
tin^rnthlr'«l&-^l'"^'''"  ^'"^'"'  '^wfully  to  bc  begotten,  1 
cd  icmamdcit.  lively  as  they  Hiall  be  in  priority  of  birth 
and  f)r  tv:»it  of  fach  ifjue,  to  the  daughter  c 
diuc.httr  A/ary  Dodwtll,  fcverally,  and  la 
f^eliiut  btdiii,  lawfully  to  bc  begotten. 

Then  comes  a  provifo  to  raife  portions 
charged  upon  the  real  ellatc  and  eUates  t 
the  pcrfonal  eilare. 

htm,  I  do  hereby  give  and  dcvifc  u 
(£c.  and  to  the  furvivors  of  the  n^  all  c 
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annuities,  bonds^  ready  money,  plate,  and  all  other  my  perfonal 
eftate  that  I  fhall  die  poflefTcd  of,  or  be  in  titled   unto,   at  the 
time  of  mydeceafe,    and  not  otherwife  difpofcd  of  by  this  my 
will,  upon  trufty  after  payment  of  debts  and  legacies,  that  they 
(hall  convert  the  faid  ftock,  annuities,  and  other  perfonal  eftate, 
into  money,  and  lay  out  fuch  money  in  the  purchafe  of  lands 
of  inheritance,  in  the  faid  county  of  Glotice/itr  or  fome  other  ad- 
jacent county,,  to  be  fettled  upon  my  faid  daughter  and  her  {ffite^ 
in  fuch  manner  as  I  have  already  devifed  my  faid  manors,  woods, 
wood-grounds,  tenements,  rents,  annuities,  and  hereditaments. 

Jnditpon  this  further  truft^  that  the  rents  and  profits  of  the 
lands  fo  to  be  purchafed  (when  purchafed}'and  and  alfo  the  rents 
of  all  my  mefTuages,  lands,  tenements  and  hereditaments,  (hall 
be  laid  out  by  my  truftees,  l^c,  in  the  purchafe  of  other  lands 
of  inheritance  in  the  fame  counties,  to  be  fettled  in  the  fame 
manner,  and  to  the  fame  ufes,  as  the  lands  fo  purchafed  with 
my  faid  perfonal  eftate  are  directed  to  be  fettled.  And  I  do  here- 
by further  will  and  diredl,  that  the  faid  truftees  (hall  from  time 
to  time  receive,  as  well  the  rents  and  profits  of  my  f^id  manors, 
mefluages,  lands,  ^c.  herein  before  by  me  devifed  to  my  faid 
daughter  during  her  minority^  as  alfo  the  rents  and  profits  of  the 
lands  fo  purchafed  with  my  faid  perfonal  ejiate^  and  profits  of  my  faid 
realejate^  and  lay  out  the  fame  in  the  purchafe  of  other  lands  of 
inheritance  in  the  fame  county  or  counties,  to  be  conveyed  and 
fettled  in  the  fume  manner^  as  the  lands  fo  dire£led  to  be  pu^ 
chafed  by  and  with  my  faid  perfonal  eftate  (hall  be  fettled. 

Jnd  In  cafe  that  my  faid  daughter  fhail  depart  this  life  without 
ijfue  of  her  body  living  at  her  deceafe^  then  I  do  hereby  give  and 
devife  unto  the  faid  truftees,  and  their  heirs,  all  my  manors, 
mefTuages,  lands,  tenements,  woods,  wood-grounds,  rents,  an- 
nuities and  hereditaments  whatfoever,  until  my  coufin  Sir  Henry 
Nelihorpcy  Baronet,  fon  of  my  niece  Dame  EUzabeih  Nelihorpe 
deccafed,  by  Sir  Montague  Nelthorpe^  Baronet,  alfo  deceafed, 
fiall  attain  the  age  of  one  and  twenty  years ;  and  alfo  all  my  per- 
fonal eftate,  to  be  laid  out  in  the  purchafe  of  lands  as  afore- 
faid,  upon  truft,  that  they  or  the  furvivor  of  them,  or  the  heir^ 
of  fuch  furvivor,  fhall  from  time  to  time  receive  the  rents  and 
profits  therecjf  annually,  as  well  of  the  eftates  ^o  to  be  pur- 
chafed, as  of  all  other  the  premifTes  fo  as  aforefaid  devifed  to 
them,  and  lay  out  the  fame  in  the  purchafe  of  lands  of  inherit- 
ance in  the  faid  county  of  Gloucefler^  or  fome  other  adjacent 
county,  and  alfo  the  rents  and  proAts  of  fuch  lands  fo  to  be  pur- 
chafed by  the  rents  and  profits  of  the  premifTes,  until  my  faid 
counfin  Sir  Henry  Nelthorpe  fhall  attain  fuch  age  of  one  and  twenty 
years  \  then  I  will  that  they  or  the  furvivor  of  them,  or  the  heirs 
of  fuch  furvivor,  (ball  convey  the  lands  fo  purchafed  to  the 
fame  ufes  and  upon  the  fame  trufts,  as  I  by  this  my  will  do  de- 
'  vife  all  my  faid  manors,  mefTuages,  lands^  tcntments,  rents, 
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annuities,  hereditaments  and  premifles,  after  my  faid  coufin 
Sir  Henry  Neltbrope  (hall  have  atuined  his  age  of  one  aitd 
twenty  years  as  aforefaid. 

Item^  I  give  and  devife  all  my  manor Sy  tnijfuages^  fcc.  unU  wj 
Jaidcoujin  Sir  Henry  Nehhorpc,  after  he  Jhall  have  attained  his 
age  of  one  and  twenty  years   (he  taking  upon  him  the  name  of  Hoi" 
w;:ll)  for  and  during  the  term  of  his  natural  life^   without   im- 
peachment of  wafte  ;  and  from  and  after  the  determination  of 
that  eftate,  to  them  the  faid  truftees  and  their  heirs,  during  the 
life  of  my  faid  coufin  Sir  Henry  Nelthorpe^  in  truft,  to  prcferve 
the  contingent  remainders  herein   after  limited  from  being de- 
ftroyed  :  and  from  and  after  his  deceafe  to  the  firfl  and  every  ether 
fan  in  tail  male ;  and  for  default  offuch  iffue^  to  the  daughter  and 
daughters  of  the  faid  Sir  Henry  Nelthorpe,  and  the  heirs  of  their 
tody  and  Mies  :  and   in  default  of  fuch  ifTue,  or  in  cafe  myfeai 
coufin  Sir  Henry  Nelthorpe  jhall  happen  to  die  before  he  attains  Ins 
faid  age  of  twenty-^ one  years  and  without  ijfue^  then  I  give  and  devife 
the  fame  manors  and  premijfes  to  Smart  Leihieullier  (be  the  faii 
Smart  Lethieullier /^i^/v^  upon  him  the  name  of  Dodwell)  for  and 
during  the  term  of  his  natural  life.,  without  impeachment  of  tuafie:  and 
from  and  after  the  determination  of  that  eftate,  to  the  faid  truf- 
tces  and  their  heirs,  during  the  life  of  the  faid  Smart  LetbieulUer 
in  trull,  top  refcrve  the  contingent  remainders  herein  after  limit- 
ed from  being  dcilroyed,^^.  and  from  and  after  his  deceafe^  to  the 
fir  ft  and  other  fons  of  the  faid  Smart  Lethieullier  in  tail  male  ;  OMd 
fjr  default  of  fuch  ijfue^  to  Charles  Lethieullier  [he  taking  upon  him 
thf  r.ame  ^Dodwell)  for  and  during  the  term  of  his  natural  life^ 
"iiithout  impeachment  of  wafte\  and  from  and  after  the  determiiia'- 
t  on  of  that  eft  ate  to  the  faid  truftees,  during  the  life  of  the  laid 
ChiirUs  Lfthieuliter^   \v\  truft,   to   preferve  contingent   remain- 
ders herein  after   limited   from  being  deftroyed  ;    and  from  and 
after  his  deceafe^  to  the  firfl  and  other  fons  of  the  faid  Charles  Le- 
thieullier in  tail  male  \    and  for  default  'of fuch  ijjue^  then 

There  having  been  fcveral  orders  In  the  caufe  of  Lethieullier  and 
^'racy  in  tcldtionto  a  fettlcment  to  be  made  of  the  ettates  pur- 
chafed  purfuant  to  the  will  of  Sir  JVilliam  Dodwell^  and  the  de- 
cree n»ade  the  9th  of  July  1728  for  carrying  the  trufts  thereof 
into  execution,  and  that  the  fettlement  (hould  be  jp.adc  with 
the  approbation  of  the  mafter,  he,  by  his  report  of  the  221!  of 
fitly  1757,  certified,  that  he  had  fettled  the  conveyance  accord- 
ingly. 1  he  plaintiffs  took  the  following  exception  to  the  maf- 
icr's  report : 

**  For  that  he  hath,  between  the  limitation  to  the  daughters 
**  of  the  faid  Alary  Tracy  and  the  heirs  of  their  refpe^i^ive  bodies, 
**  and  the  cftates  limited  to  the  faid  Smart  Lethieullirr  and  to 
*'  the  frfid  Charles  Lethieullier^  and  their  iffue  male  fiicceffivcly^ 
«'  inferred  thefe  words:  And  in  crfe  the  faid  yi^x^'Yi^QV  fball 
**  depait  this  life  without  iffue  of  her  hsdy  living  at  her  deceafe  \  where- 
at. 
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^^  as,  according  to  the  intent  and  meaning  of  the  faid  will  of 
*<  Sir  H^tUiam  DoitviUj  it  ought  to  be,  und  in  default  of  fucb 
"  ijfuer 

Mr.  Tracy  Jtkpis^  of  council  for  the  defendants,  againft  tWe 
exception  taken  by  the  plaintiffs  in  the  fupplemental  bill  to  the 
Matter's  report.  • 

The  qucftion  upon  which  this  exception  will  depend  is, 
whether  the  remainder  to  the  LethituUiers  is  a  contingint  or  a 
yefied  remainder  under  the  will  of  Sir  fViUiam  DsdwilL 

Firjl^  Whether  the  words  make  a  contingent  remainder. 

The  tcftator  could  not  poffibly  make  ufe  of  properer  words 
for  the  purpofe  of  creating  a  contingent  remainder;  and  in 
order  to  ihew  this,  permit  me  to  mention  two  rules  laid  down 
by  Lord  Cpke  to  determine  what  are  contingent  eftates. 

• 

TbefirJI  is  ZmVs  cafe,  10  Rep.  85.  a.  «  That  where  it  is 
**  dubious  and  uncertain,  whether  the  ufe  or  efiate  limited  in 
^*  futuro  (hall  ever  veil;  in  intereft  or  not,  then  the  ufe  or  eftate 
*'  is  in  contingency  \  becaufe  upon  a  future  contingent  it  may 
^'  either  vefi  or  never  veft,  as  the  contingent  fliall  happen." 

To  apply  this  to  the  prefent  cafe  : 

If  Mrs.  Tracy  dies  without  leaving  ijfue^  the  eftate  limited  (o 
the  Lethieulliers  in  futuro  vefts  ;  but  if  (he  dies  and  leaves  ijfue 
living  at  her  deaths  the  eftate  to  the  Lithieulliers  does  not  veit« 

Then  it  is  dubious  whether  the  eftate  limited  to  the  Letbieul^ 
Hers  will  ever  veft  in  intereft  or  not,  and  falls  txz&\y  within 
the  rule  in  Lovie's  cafe. 

The  fecond  rule  is^  «*  If  a  particular  eftate  upon  which  the 
*^  remainder  depends  may  determine  before  the  remainder  may 
^^  commence,  then  the  remainder  is  contingent/'  Lord  Coh 
3  Rep.  p.  20.  Borafion's  cafe. 

So  here  the  eftate  for  life  to  Mrs.  Tracy,  which  is  the  parti- 
cular eftate  whereon  the  remainder  toth^  Lethieulliers  depends, 
may  determine  before  their  remainder  may  commence. 

For  Mrs.  Tracy  may  die,  which  determines  the  particular 
iJlatOy  and  yet  if  flie  leaves  iflue  living  at  her  deceafe,  the  re-^ 
mainder  to  the  Lethieulliers  docs  not  commence,  becaufe  their 
remainder  cannot  take  place  unlefs  (he  dies  without'  iffue  ;  and 
therefore,  according  to  the  rule  in  Boraflon*%  cafe,  it  is  a  con^ 
tingent  remainder. 

Nexr, 
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Kcxt  as  to  the  intention  of  the  tcftat<ir. 

There  is  nothing  upon  the  face  of  the  will,  to  warrant  the 
conftrudion  the  plaintiffs  would  put  upon  it. 

It  was  of  his  4^awing ;  the  words  he  ufes  are  not  to  be  Tup* 
pofed  the  work  of  chance^  but  of  defign  and  intention,  becaufe 
Sir  ffllliam  D  dwell  was  of  the  profeffioa  of  the  Uw,  and  be- 
ing concerned  chiefly  in  conveyancing^ be  muftKuow  the  force 
and  legal  operation  of  thefe  wotd&* 

The  fituation  of  the  ttftator  at  the  time  of  making  the  will 
is  material ;  he  was  very  near  fcventy^  the  age  of  his  daughter 
alfo,  at  that  time,  (he  was  only  one  ytar  old,  his  fituation  like* 
wife  with  refpeA  to  the  limitations,  are  proper  ingredients  ia 
the  confederation  of  this  cafe. 

The  Lethleulliers  were  not  at  all  related  to  him  in  confanguN 
nity,  very  remote  even  in  affinity,  great  if  .  not  doubly  great 
nephews  to  Sir  JVilUam  DodwelP%firJl  wife. 

The  teftator  being  fo  old,  and  his  daughter  (o  young,  he 
mufl  of  Courfe  forefee  a  long  minority  ;  is  it  probable  therefore 
he  ihould  extend  the  chance  of  the  Lethliulliets  fucceeding  to 
his  eftates  beyond  the  death  of  his  daughter  without  ifluc  of  bei 
body  living  at  her  deceafe  I 

Were  not  the  odds  very  great,  confidering  how  extremely 
young  (he  was,  that  (he  did  not  live  to  be  of  age^  and  can  it 
be  fuppofed  that  for  the  fake  of  fuch  diflant  relations,  or  hardly 
any  relations  at  all,  he  would  keep  fo  large  a  property  locked  up 
for  fo  great  a  length  of  time  ? 

Mrs.  Tracy  being  an  infant  of  three  years  only  when  he 
died,  (he  might  not  probably  have  ifltie  in  18  or  20  years  after 
his  death  ;  that  i(rue  might  live  20  years  more,  which  is  a 
period  of  no  lefs  than  40  years,  and  yet  die  before  they  weie 
of  a  proper  age  to  bar  thefe  remainders,  and  the  [(Tuc  of  that 
iifue  in  tiie  lame  manner,  and  fo  on  in  infinitum* 

This  would  have  been  creating  a  perpetuity,  which,  the  tef- 
tator knew,  is  what  the  law  wiil  by  no  means  endure  ;  and 
therefore  it  is  natural  to  fuppofe  would  chufe  the  words  that  he 
has  here  made  ufe  of  (hould  convey  no  other  meaning  and  im« 
.port  tiian  what  is  contended  for  in  behalf  of  the  defendants; 
and  that  I  am  right  in  infixing  that  the  remainder  to  the  Le* 
thieuilhrs  is  a  contingent  remainder^  and  cannot  take  place,  unlcfs 
Mrs.  Tracy^  the  daughter  of  the  teftator^  (hould  depart  this  life 
iLitbout  iifue  of  her  body  living  at  her  dx^aji. 

Fcr 


In  the  'f Htit  €f' Lord  Chtncellor  Haaowicics.  '^^^ 

For  from  the  obferyMions  that  havi:  been  made  on  the  fitua* 
tion  of  the  teftator  at  the  time  he  made  his  will,  the  age  of  his 
daughter,  and  the  very  remote  relationfliip  in  which  the  £#• 
thieulUers  Aood  to  him ;  this  appears  to  be  the  obvious  and 
proper  conftruAioh ;  and  the  Mafter,  as  he  was  very  well 
warranted  to  do,  having  perufed  the  Tery  words  of  the  will^. 
which  correfpond  too  with  the  intention  of  the  teftator,  it  is 
humbly  infifled  there  is  bo  foundation  -hit  the  exception  taken 
by  the  plaintiffs  to  the  Mailer's  report,  and  that  it  ought  to 
be  over-ruled. 

Lord  Chanctllor :  It  is  extremely  plain  to  me,  that  the  tef- 
tator  Sir  IVilliam  D$dwill  intended  to  make  a  ftrid  intail ; 
Qothing  (hews  it  more  ftrongly  than  the  claufe  in  the  wilU 
which  obliges  the  remainder«man  tp  take  the  name  of  D§d^ 

Will. 

As  to  his  real  eftates  he  was  feifed  of  at  the  time  of  making 
his  will,  they  are  devifed  as  legal  eftates.  and  no  truft  ere* 
ated  of  them. 

Then  with  regard  to  the  other  branch  of  his  efiate,  the 
perfonal  edate  is  by  the  will  direded  to  be  laid  out  in  land  to  "^ 

be  conveyed  to  truftees.  To  what  ufes  ?  Why,  to  the  fame 
as  he  had  fettled  his  real  eftate  be  left  at  the  time  of  his 
death. 

Firji  quijiim.     Whether  the  limitation  to  Sir  Hinry  Niltb§rpi 
is  contingent  in  te^t   Mrs*  Tracy  fti^uld  dU  witbcut  ijjui  9/ 
bir  bfidjy  Uving  at  bit  deaafi^  or  if  he  attained  21,    that  it 
ihould  be  a  vefted  remainder  \ 

And  alfry  Whether  the  remainder  to  the  Letbiiulliirs  are  like^ 
wife  contingent  remainders  ? 

The  (irft  limitation  under  the  will  is  to  the  teftator^a 
daughter  for  life,  then  to  her  firft  fon  andtbi  biirs  maU  rf  bis 
body  only. 

This  is  a  mere  flip  and  overfight,  becaufe  the  remainder  to 

the  other  fons  is  to  them  and  tbe  biirs  of  tbiir  bodiss  generally. 

« 

Then  he  provides  portions  for  the  younger  children  of  his 
daughter  Mary  Dodwell^  now  Mrs.  *tracy^  and  then  comes  the 
devife  to  the  truftees  ;  then  a  power  to  them  to  receive  the 
rents  and  profits,  &(.  till  his  daughter  ihould  attain  her  age 
of  21  years. 

And  then  -follows  the  claufe  which  created  the  difficulty  s 

i-  And  in  cafe  my  daughter  Jhall  depart  ibis  lift  witbitit  ijfui  of 
ber  body  living  at  ber  deatbt 

Then 
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Tlieti  he  givec  all  bit  manorti  iS< 
until  hi*  coufio  Si(  l&iirj  Ntllbtrft  (ho 
yean. 

TbeJci'i&tathe  This  is  a  remainder,  and  a  continj 
inftcit  it  not  ID  dcvifc  lo  thc  truftccB  ii  not,  as  wai  con 
to^whk'iA.''"'  »  determinable  fte»  in  cafe  Sir  Ht 

in  ate  Sir  H.  u'  bcforC  21  WlthoUt  iflvC.  - 
died  before  ■!, 

power  in  the  truftees  of  receiving  th( 
well  of  the  eftatcs  to  be  purchafed  a 
miflet,  and  laying  out  the  fame  in  thc 
of  inheritance,  We.  the  very  fame  he  I 
the  minority  of  Mri,  Traty  hii  daughte 

Then  comes  a  fubAantire  independt 

IltiBt  I  ght  and  dtvifi  all  my  manars. 
faid  coulin  Sir  HtHry  Ntltbarpt^  after  1 
21  years  (he  taking  the  name  of  Dtdu 
tation  to  fait  Tons  and  a  limitation  to  1 


Aniin  difault  ef  fuch  ijfut^  or  in  ca 
Htwry  Ntlihirpt  ihal]  happen  to  die  b 
31  years  and  without  ilTue,  then  to  Sm 
ing  upon  him  the  name  of  Dedwell,  f 
ptacbnunt  afwa/le,  remainder  to  his  fir 
male,  remainder  to  Cbarlti  Lethitu/liii 
the  name  of  Dadwrll)  for  bis  life,  w 
wafte,  remainder  to  his  firll  and  other 
for  default  of  fucb  ifTue,  then  [e  blani 

All  the  limitations  of  the  real  cftatt 
limitations  to  the  truflees  in  cafe  Sir 
die  before  zr,  and  is  contingent  only 

To  be  fure  it  is  very  awkwardly  pi 

But  his  view  vras,  as  his  daughtei 
and  therefore  might  die  before  Sir  Htn 
to  accumulate  the  rents  and  profits  in 
contingencies  were  determined,  and  hi 
this  double  minority. 

So  that  after  Sir  Htnry  Ntlihorpe  atti 
and  all  the  fubfequent  limitations  as  s 
tingency,  but  are  vefted  ones. 


in  file  Time  of  Lord  Chancellor  HjiAbwiCKE.'  ^f 

lumy  I  ghui  and  divifi^  all  my  manors^  'r^A^  ^^^  ^^  ^^  ^ 
fubftantive  devife^  and  not  at  all  relative  to  j^ie  former  devife 
to  the  truftees  upon  the  contingency -olf-A^ts.  Tr^ry's  dying 


without  ifiue,  (fc.  >'«'• 


•  .•<•• 


Suppofe  Sif  rTtlUam  Dodwtll  had  lived  till  Sir  Hinry  Nd- 
tlorpe  attained  twenty-one,  would  not  t^is  devife  to  him  have 
been  a  vefted  remainder  ?  .'■;*•> 

I  am  of  opinion  it  would,  and  all  the  (ubfequent  remainders 
would  have  been  fo  likewife. 

This  I  take  to  be  the  meaning  of  the  teflator,  and  not  to 
defeat  all  the  limitations  to  the  families  he  bad  adopted,  and 
laid  under  an  obligation  of  taking  his  name  upon  this  fihgle 
contingency  of  his  daughter  having  ilTue  at  the  time  of  his 
death. 

The  words  are.  In  di fault  offuch  ijjuij  not  merely  in  default 
of  iflue  of  Sir  Henry  Nelthorpiy  but  of  all  other  perfons  who 
take  under  this  will,  and  are -before  mentioned. 

Where  the  general  intent  appears  to  make  a  ftri£l  fettlement,  Where  the  gaw 
though  fome  one  limitation  may,  according  to  the  words,  fecm  [^JJ^^^°J*J^ 
contingent,  yet  the  general  intent  (hall  prevail.  retciement, 

though  foflw 

This  conftrufiion  is  very  agreeable  to  the  rule  of  law,  and  «"•  »i™tati« 
the  intention  appearing  upon  the  face  of  oir  frilUam  DodweU  s  tingent,  yet  th« 
will  is  much  ftronger  in  fupport  of  the  prefent  determination  general  intuu 
than  in  any  of  the  cafes,  **^  ^*'*^ 

The  cafe  of  Napper  verfus  Sandirsy  Huttpn  1 18.  i$  very  ftrong 
to  fhew  the  intent  (hall  controul  the  words;  there  was  a  limi* 
tation  determinable  upon  the  death  of  hufband  and  wife. 

Margant  Sanders  feifed  in  fee  makes  a  feoflfment  to  the  ufe 
of  herfelf  for  life  without  impeachment  of  wafie,  and  after  to 
the  feoffees  for  8o  years,  if  one  Nicholas  Sanders  and  EUzaheib 
his  wife(hould  fo  long  live  ;  and  if  the  faid  Elizatetb  fuiVive 
Nicholas  her  hufband,  then  to  the  ufe  of  Elizabeth  for  life 
without  impeachment  of  wafte,  and  after  the  deceafe  of  the 
faid  Elizabeihy  to  the  ufe  of  Pojlhumous  Sandersy  fon  of  the  faid 
Nicholas  and  Elizabeth  in  tail  ^  and  for  default  of  fuch  iffue,  to  the 
life  of  Elizabeth^  wife  of  John  Napper^  and  Dorothy  Sanders  and 
Frances  Sanders,  one  of  the  lefTors,  and  to  the  heirs  of  their 
bodies,  remainder  to  the  right  heirs  of  Margaret  the  feoffor; 
Margaret  Sanders  dies,  and  Dorothy  dies  without  iffue,  the 
feoffees  enter,  Elizabeth  Sanders  dies,  Nicholas  yet  alive,  and 
Pojlhumous  dies  without  iffue ;  John  Napper  and  his  wife  and 
faid  Frances  entered,  and  were  poutffed  until  the  defendant,  as 
loo  and  )ieir  of  Margaret,  ouAed  ihem. 

a  The 
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The  queftion  wit;  Whether  the  remaioder  in  tail  to  Pt^^ 
f)umous  and  the  jftarraioder  in  tail  to  EUzabeth  and  Framcn  mm 
contingent  or  exici^tcd  ;  and  it  was  refolved  by  all  the  coun, 
that  the  remainde'ris  were  not  contingent  on  the  eftatt:  for 
life,  which  was  to  cjblvie  to  Elizabeth  Sanders^  wife  of  NUhiUi^ 
but  were  veiled  preTently  ;  and  it  was  agreed  that  the  efttfe 
for  life,  if  flie  furirivc^ber  huiband,  was  contingent^  and  wbci 
that  had  happened,  Utfing  by  way  of  limitation  of  an  ufc,  il 
fhall  be  interpofed^Wben  the  contingency  happened  ;  as  ia 
Chudlif%  cafe,  Coki^  lib.  I.  fo.  133*  and  judgment  was  entered 
for  the  plaintiiF. 

This  was  beddes  a  conftru£iion  of  ufes  in  a  feoffionent,  there- 
fore Riore  difficult  to  be  come  at  than  in  a  will,  where  intemioa 
has  great  weight,  and  the  court  more  liberal  in  purfuing  that 
intention. 

And  yet  in  ihat  cafe  the  contingency  of  Elizaigtb  furviviog 
Nicholas  was  held  only  to  aiFe^  her  eftate  for  life,  and  not  the 
fubfequent  limitations. 

So  in  like  manner.  In  caft  my  Jaugbter  JhaU  Jipart  this  Bfi 
without  ijfue  of  her  body  living  at  her  deceafiy  is  a  contingency 
which  aiFeds  only  the  limiutions  to  the  truftees  under  Sir 
lyilliam  Dodwell's  will,  till  Sir  Henry  Nelthorpe  attain  his  age 
of  twenty-:one,  but  not  the  fubfequent  limitations  to  Sir  Hegry 
Nelthorpe  after  he  fliould  attain  his  age  of  twenty-one,  or  to 
the  LetbieuUiers  in  cafe  he  died  before  twenty-one  and  with* 
out  ill'ue. 

Brown  and  Cutter ^  Mr.  Juftice  Raymond's  Reports^  427.  upon 
a  fpecial  verdid  in  B.  R.  John  Cheek  had  ifTue  four  fons  Hum- 
phry^  Robert^  Anthony^  and  John^  and  made  his  will  in  writ- 
ing thus  : 

Firfi^  I  will  that  my  wife  fhall  have  and  enjoy  all  my 
houfes,  Gff.  inTbames  Ditton  during  her  natural  life,  if  (he 
do  not  marry  ;  but  if  {he  do  marry,  then  I  will  that  my  foa 
Humphry  (hail  prefently  after  his  mother's  marriage  enter  and 
enjoy  the  faid  premiifes  to  him  and  the  heirs  male  of  his  body  j 
and  for  default  of  fuch  iflfuc,  to  my  fon  Robert  and  the  heirs 
male  of  his  body,  with  remainders  to  his  other  fons,  and  fo  over 
to  ttrangers. 

Thcqueflion  was.  Whether  the  itmzxtiitx  io  Humphry  vn% 
a  contingent  or  vetted  remainder. 

Mr.  Juftice  y^fffj  delivered  the  opinions  of  all  the  judges, 
except  the  chief.  The  intention  of  the  devifor  being  the  pole 
ftar  that  ought  to  guide  the  judges  in  the  expofition  of  wills,  it  is 
nectffary  to  confider  whateftnte  the  teftator  intended  for  bis 
wife  by  his  will  ;  I  am  of  opinion  that  he  intended  her  an  eftate 
only  durante  viduiiate^  which  Lord  Coke  fays,  Co.  Lit*  42.  m. 
I  J^ 


» 
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U^  in  judgment  of  law^  an  eftate  for  life  dfterminablc  :  and  in 
pleading,  the  grantee  (hall  fay,  that  by  vkiific  thereof  he  was 
feifed  tor  life,  which  being  premifcd,.,thi  •'queftiod  will  be, 
whether  the  wife^has  an  eitate  durante-viduHuti  \  the  words  are, 
I  will  that  my  wife  (hall  have  and  enjoyv^l  my  houfes,  lands, 
t^<,  during  her  natural  life,  if  the  do  not  marry  ;  for  what  is 
an  eftare  during  widowhood,  but  an  eftate  to  continue  till  ibe 
doth  marry  ;  then  the  word'^,  but  if  (he  do  .marry  after  my 
death,  is  no  more  than,  in  cafe  the  eft^w  A^all  determine,  then 
I  will  that  my  Ton  Humphry  {^aW  prefently  enter,  W^.  by  which 
it  is  moft  plain  th<it  here  is  no  contingent  remainder,  but  an 
eftate  veiled  in  Humphry  to  take  efieft  in  poiTeiHon  upon  the 
marria-e  or  death  of  the  wife. 


So,  in  that  cafe,  where  the  teftator  gives  the  eftate  to  his 
wife  for  life,  and  in  cafe  ftie  marry,  then  to  his  foh  Humphrf 
immediately  after  his  mother's  marriage,  though  tfabel  the  wife 
did  not  marry,  yet  it  was  adiMdged  to  be  a  vefted  eftate  ia 
Humphry. 

This  was  a  much  ftrpnger  conftrufiion  than  in  the.prefent 
cafe,  and  even  a  reje6ling  of  words  to  come  at  the  intention, 
.  which  there   is   no  occafion  of  doing  here,  but  retaining  the 
^ords,    the  whole  may  be  confiftenc. 

As  to  my  own  cafe  of  Btllafu  verfus  VthwaUt^  HilU  I737j  it 
depended  i^pon  the  particular  penning  of  the  will. 

Sheffield  2iViA  Lord  Orrery  y  December  ^^  '745*  like  wife  before 
ine,  depended  on  the  conftri^dtion  of  a  very  obfcure  will  of 
John  Duke  of  Buckingham :  it  being  taken  for  granted,  that 
the  hoiife  was  leafehold,  I  gave  j;ny  opinion  that  ic  went 
over. 

But  that  will  was  fo  very  particularly  penned,  no  argument 
^an  be  drawn  from  it,  which  can  be  applicable  to  the  prefent, 
or  any  ocher  cafe. 

I  determined  that  the  limitation  to  Mr.  Sheffield  wzs  good  by 
Conftiuing  the  words.  If  I  have  no  (awful  liTue,  to  mean  ift*ue 
at  the  tioie  of  the  teftator^s  death. 

On  the  whole,  it  was  clearly  the  intention  of  the  teftator  in 
the  prefent  cafe,  to  confine  the  contingency  of  Mrs.  Trac)^% 
dying  v^ithouc  iftue  of  her  body  living  at  her  death  to  Sir  Henry 

Neltborfit 


;*•- 
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Nelthorpi*s  dying  before  21,  tnd  that  the  fubfequent  Iimitatlont 
to  Sir  Hinry  Neltb§rpe^  after  attaining  21,  and  likewife  to  the 
LethiiulUirsp  are  veftsd  remainders,  and  therefore  the  firft  ex- 
ception muft  be  allowed. 

N.  B.  After  Lord  Chancellor  had  given  his  opinion,  Mr.  /far- 
ray^  who  was  of  counfel  for  the  defendants,  ftarted  a  new 
point,  that  if  the  words  in  caff  my  daughter  Jbeuld  die  witbett 
ijfue  living  at  her  deaths  did  not  make  the  limitation  to  Sir 
Henry  Nelthorpe  after  he  attained  his  age  of  21,  and  the  fubfe- 
quent limitations  to  the  Lethieulliers^  a  contingent  remainder, 
yet  it  will  ftill  remain  a  queftion,  whether  thefe  words  will  noC 
give  Mrs.  Tracy  an  ejlate  in  tail  by  implicatien^ 

Becaufe,  if  the  words  (hould  not  have  this  conftniSioo, 
there  is  a  cafe  may  happen  which  would  be  attended  with  great 
hardfhip  and  abfurdity,  that  the  eldeft  fon  of  Mrs.  Tracy  may 
die,  leaving  a  daughter,  an  only  child,  and  yet  as  the  limita- 
tion to  the  firft  fon  of  Mrs.  Tracy  is  only  in  tail  male,  fach 
daughter  would  be  fet  afide  in  favour  of  ftrangers,  and  nopro- 
viiion  being  made  for  her  under  the  will,  by  any  charge  upon 
the  real  eftates,  or  any  otherwife,  (he  muft  ftarve,  unlefs  Mrs. 
Tracy^  by  being  confidered  as  tenant  in  tail,  now  fhe  hu 
attained  her  age  of  21,  as  incident  to  fuch  eftate,  can  fuffera 
recovery,  and  by  that  means,  in  cafe  of  the  accident  of  a  daugh- 
ter's being  the  only  child  born  of  her  fon,  have  it  in  her  power 
to  provide  for  her. 

LordC hancellorordcredthzt  the  caufe  fhould  ftand  over,  upoi 
this  Angle  point,  till  the  firft  day  of  exceptions  after  Cbriflmas. 

LethieuUier  verfus  Tracy ^  April  25,  1754. 

The  woro5int].e  f  | '^  HIS  caufc  camc  on  aga'm  upon  the  queftion  referved, 
l^^^t'^r"  1  Whether  the  defendant  Mrs.  Tracy,  by  the  words  of  Sir 
ifc-jjitbcutijj'ue  IVtlHam  DodwiWs  will,  in  cafe  my  daughter  Jhall depart  this  life 
€fhrr  body  irvirg  ^jf/jQuf  ijjUg  of  hg^  bodv  Uving  at  hcr  deceafe^  takes  an  ejiate  tail  be 

not  git=  her  an     tmplualion  ? 

ra:ion,buttoihe      fhc  Attomcv  General,  ^It.  Murray,  of  counfel  for  the 

ilTue  Jiv;n<  at  her  J   ^       ,  '  "^ 

iJeccufe,  an  cftatc  ClCfcndant. 
by  puichale. 

The  true  queftion  is,  what  is  the  conftrudion  upon  the  de- 
vife  of  the  real  eftate.  Sir  IVilliam  Dodwell  was  feifed  of  at  the 
time  of  his  death,  for  the  eftates  to  be  purchafed  by  the  truf- 
tees,  with  the  perfonal  eftate  and  rents,  and  profits  of  the  real, 
are  to  be  fettled  in  the  fame  manner,  and  therefore  liable  to  the 
fame  conftrudion. 

The 
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The  power  of  barring  or  not  barring  remainders,  has  never 
been  taken  into  confideration  on  queftioniof  entails  under  wills^ 
for  courts  of  laW9  upon  legal  devifes^  muft  conilrue  them  ^s 
they  are. 

It  is  moft  manifeft  the  teilator  in  this  cafe  meant  (fy  far  19 
make  a  fettlement  of  this  eftate,  that  it  (hould  go  to  the  ifTue 
of  his  daughter,  and  Sir  Hittry  Nelthorpi  muft  uke,  upon  fail*- 
ure  of  the  very  fame  iiiue,  when  of  age,  as  under  age« 

Whether  the  limiting  of  an  eftate  in  tail  male  only  to  his 
cldeft  grandfon  is  a  flip  in  the  tcftator  or  not,  is  not  the  quef- 
tion^  for  moft  of  the  cafe$  in  this  court  have  been  owing  to 
inadvertency,  but  the  whole  will  turn  upon  this,  whether  the 
teftator  did  not  intend  to  provide  for  iflTue  in  infinitum. 

He  cited  i  Mod.  54..  Lovi  verfus  fFlndham^  I  P.  fFms.  7^19, 
Langley  verfus  Baldwin^  Sid.  47.  Holmes  verfus  Plunkett^  i 
Lev,  II.     JVyld  verfus  Lewis^  £•  T.  1738.  I  T.  Jtk.  432. 

N.  B.  The  loft  was  principally  relied  on  by  the  defendants  council* 

Richard  IVyld^  at  the  outfet  of  his  will,  fays,  as  to  all  my 
worldly  eftate  I  difpofe  of  as  follows,  and  then  devifes  to  his 
wife  Elizabeth^  now  the  wife  of  the  defendant,  all  his  lands, 
i^c.  not  fettled  in  jointure  generally;  and  then  follow  thefe 
words.  If  it  flxall  happen  that  my  faid  wife  EUzabethdizW  have 
no  fon  or  daughter  by  me  begotten  on  the  body  of  the  faid  Eli* 
zabethj  and  for  want  of  fuch  ifliie,  then  the  faid  premifles  to 
return  to  my  brother  John  fVyld^  if  he  fliall  be  then  living,  and 
his  heirs  for  ever,  only  paying  to  his  two  brothers,  A.  and  B, 
the  fum  of  150/.  within  one  year  after  the  deceafe  of  the  faid 
Elizabeth. 

Elizabeth  had  a  daughter  born  after  the  death  of  the  teftator^ 
and  who  is  fince  dead. 

The  bill  was  brought  by  John  fpyid,  the  brother  of  the  tef- 
tator, and  his  heir  at  law,  to  reftrain  the  defendants  from  com« 
mitting  wafte ;  and  the  queftion  was,  what  eftate  Elizabeth 
took  by  the  will,  whether  in  tail^  or  for  life  only. 

Your  Lordfhip  faid,  in  that  cafe  it  feemed  clear  from  the 
words  of  the  will.  As  to  all  my  worldly  eftate,  &c.  the  tefta« 
tor  intended  a  difpofition  of  the  whole,  and  therefore  the  ob» 
jeAion  that  the  grandchildren  by  conftruflion  of  the  plaintiffs 
council  are  liable  to  be  cVccluded,  is  a  very  ftrong  argument  for 
conftruing  this  an  eftate  tail,  and  the  inclination  to  avoid  this  ab^ 
furdity  has  been  the  principal  reafon  for  conftruing  words  of 
the  fingular  number  in  a  collective  fenfe,  as  including  the  de« 
fcendants  of  the  iirft  taker. 

Vdl.  III.  3  E  Great 
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Great  ftrefs,  you  was  pleafed  to  fay,  had  been  laid  upon  tlie 
word  fuchj  as  if  it  reftrained  the  word  iffui  to  mean  only  fucb 
fon  or  daughter,  and  that  the  precedent  words,  if  Elizahetb 
has  no  fon  or  daughter^  will  not  raife  an  efiate  tail  by  implica- 
tion. 

But  you  was  of  optnfon  the  words,  if  EU%ahiih  has  no  fin  or 
d^ughur  muft  be  taken  in  the  fame  fenfe  as  having  no  liTue^ 
and  then  the  word  yi/^^  will  have  no  weight,  but  will  amount 
to  the  fame  thing  as  if  he  had  faid  for  want  of  iflue,  and  the 
words  having  no  fflue,  or  dying  without  iflue,  have  been  al- 
ways confidered  in  the  fame  light  both  in  law  and  equity. 

And  if  preceding  words  are  proper  to  create  an  eftate  tail, 
the  legal  operation  of  them,  your  Lordfliip  £aid,  caaoot  be 
controlled  by  th^ie  fubfequent  provifions. 

The  bill  there  was  difmifled. 

Mr.  Tracy  Atiyns  of  the  fame  fide* 

If  the  teilator  had  meant  to  give  his  daughter  a  bare  eftafe 
for  life,  it  is  natural  to  fuppofe  he  would  have  added  the  words 
without  imp iachment  of  waft e^  as  he  has  done  in  the  limitations 
to  Sir  Henry  Nelthorpo  and  the  two  Lefhitulliirs ;  but  ^s  he  has 
not  done  this,  it  is  not  an  improbable  conjedure  he  intended 
by  the  fubfequent  words,  and  in  caji  that  my  faid  daughter  Jhall 
depart  this  life  without  ijfite  of  her  body  living-  ai  her  deaafe^  to 
give  her  an  entail^  and  that  her  eftate  for  life  iliould  merge  in 
the  inheritance  ;  elfe  it  muft  feem  extremely  odd  upon  the  face 
of  the  will  that  the  laft  remainder-man  may  cut  down  all  the 
trmber  upon  the  eftate,  and  yet  the  only  child  of  the  teftator 
ihould  not  be  able  upon  any  emergency  to  laife  one  fliilling. 

5o  that  confidering  Mrs.  Tracy  as  a  bare  tenant  for  life, 
which  is  contended  for  by  the  plaintifPs  counfel,  it  makes  the 
teftator  guilty  of  the  greateft  abfurdity,  as  well  as  void  of  na- 
tural afiedlion,  to  tye  up  his  daughter's  hands  fo  ftridly,  and 
yet  leave  ftrangers  at  full  liberty  to  commit  what  wafte,  and 
make  what  havock  they  pleafe  with  his  eftate. 

But  if  the  teftator's  meaning  and  intention  was,  what  is  in-' 
lifted  on  by  the  defendants  council,  that  hi^  daughter  ibould 
by  thefe  fubfequent  words  take  an  eftate  tail,  it  accounts  in  the 
moft  natural  manner  imaginable  for  the  teftator  omitting  to 
make  her  tenant  for  life  without  impeachment  of  wqfte^  and  at 
the  fame  time  acquits  him  of  ufing  his  daughter  hardly,  be« 
caufe,  by  giving  her  an  eftate-tail,  he  knew,  as  incident  to* 
fuch  eftate^  (he  would  be  difpuniihablaof  wafte.. 

The 
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The  material  part  of  the  exception  is,  that  the  Mailer  in 
the  faid  tettlement  hath,  (sT^.  (vidi  this  ekapiion)  JVhenasy  ^c^ 
cording  to  the  intent  and  meaning  of  the  will  of  Sir  fFHlidm 
Dodwellj  it  ought  to  be,  and  in  difauh  offucb  ijfui. 

But  as  the  words  in  the  will  are  general,  without  ijfui  of  her 
hody^  it  is  nomeh  coiUffivum^  and  takes  in  the  whole  generation 
9x  vi  ttrmini ;  what  right  then  have  the  counfel  for  the  plaintiffs 
Co  make  theteftator  fpeak  their  meaning  inffead  of  his  own  i 

When  he  intends  to  confine  it  to  the  immediate  antecedent 
limitation,  he  does  in  every  other  part  of  the  will  make  ufe  of 
the  word  yirrA;  as  for  inftance,  after  the  remainder  to  Mrs. 
^racf%  firft  fon  in  tail  male  and  to  the  fecond^  third^  and  other 
fons,  and  the  heirs  of  their  refpedive  bodies,  he  fays^  for  want 
of fttcb  iSyjLt^  then  to  her  daughter  and  daughters,  ^r.  the  fame 
after  the  limitations  to  Sir  Henry  Neltborpe*%  fons,  and  the  £r« 
tiieulliers  fons. 

But  in  the  laft  limitation  to  his  daughter,  the  teftator  leaves 
out  the  word  fuchj  and  puts  it,  ifjbe  die  without  ij/tee;  he  left 
out  fucb  designed ly,  and  with  great  propriety  here,  becaufcf 
there  are  no  immediate  antecedent  words  to  which  it  could 
refer ;  for  between  the  limitation  to  her  iirft  and  every  other 
fon  and  her  daughters,  and  the  prefent  devife,  there  are  feveral 
intervening  diftind  claufes,  making  at  leaft  two  iheets  of  hit 
Will,  quite  foreign  to  the  limitations  of  the  eftate* 

Therefore,  I  beg  leave,  as  the  counfel  for  the  plaintiff*  vrere 
fo  extremely  fond^  the  laft  time  the  exception  was  argued,  of 
introducing  fubffantive  independent  claufes^  to  infift  this  is 
clearly  one. 

For  being  a  n^w  fentence,  the  word  and^  with  which  it 
begins,  ought  to  have  the  fame  conff^u£tion  as  if  it  had  been 
item^  or  alfo  in  cafe  my  daughter  /hall  depart  this  life^  (ffc.  there 
being  no  fort  of  connexion  with  the  immediate  preceding 
clau^,  as  they  relate  to  tfuftees  receiving  rents,  laying  them 
out  in  lands,  and  to  f  n  allowance  for  his  daughter's  mainte- 
nance and  education  at  diffeient  periods  of  her  age. 

So  that  the  teftator  plainly  intended  to  give«  by  implication, 
an  eftate  tail  to  his  daughter  and  her  iffue  indefinitely. 

The  great  objeSion,  I  apprehend,  will  be  the  teftator's  ]!-» 
miting  in  ^>  former  part  of  the  will  an  exprefs  eftate  for  life  to 
]|is  daughter ;  I  ftiall,  by  way  of  anfw^r,  take  the  liberty  of 
borrowing  fome  of  hord'Hale'i  arguments  in  the  cafe  of  King 
and  Meltings  and  apply  them  to  the  limitation  to  the  defendant 
under  her  father's  will* 
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*'  We  are,  faid  he,  in  the  cafe  of  an  eftate-tail  created  hf 
<'  a  will,  and  the  intention  of  the  teftator  is  the  law  to  ex- 
<<  pound  the  teftament;  therefore  a  devife  to  a  man  and  his 
**  heirs  male,  or  a  devife  to  a  man,  and  if  he  dies  without  ijfut^ 
^'  ^e.  are  always  conftrued  to  make  an  entail*  It  muft  be 
**  admitted,  that  if  the  devife  were  to  fi.  and  the  ifTue  of  his 
^'  body,  having  no  iflue  at  that  time,  it  would  be  an  eftate- 
**  tail ;  for  the  law  will  carry  over  the  word  iffue,  not  only  to 
*'  his  immediate  ifTue,  but  to  all  that  (ball  defcend  from  him. 

**  My  fecond  reafon,  faid  Lord  Hale^  is  from  the  manner 
*'  of  the  limitation,  which  is  to  his  iiTue,  and  of  his  body, 
'*  l^c.  pbrafes  agreeable  t$  an  efiate-taily  and  the  meaning  of  a 
^^  teftator  is  to  be  fpelled  out  by  little  hints.  4  yac.  Rahinfeaii 
**  cafe.  A  devife  to  A.  for  life  ;  and  if  he  died  without  ifliir, 
*'  thento  remain,  A.  took  an  entail. 
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^^  It  is  obje£ted,  faid  Lord  Hale^  that  the  limitation  is  ex- 
prefslyy^r  ///>,  and  from  thence  arifes  the  great  difficulty; 
but  I  anfwer,  that  though  the  words  do  weigh  the  intention 
that  way,  yet  they  are  balanced  by  an  apparent  intentioa 
that  weighs  as  much  on  the  other  fide,  that  as  long  as  £«r- 
nard  ihould  have  children,  the  land  fhould  never  go  over  to 
John^  for  there  was  as  much  reafon  to  provide /^r  th*  iffiu^ 
the  ijfue  as  the  iirft  iiTue. 

'^  Again  :  It  is  poflible  that  he  did  not  intend  him  but  an 
eftate  for  life,  and  it  is  by  confequence  and  operation  of  law 
only  that  it  becomes  an  eftate-tail." 


I  need  not  give  your  Lordfliip  the  trouble  of  an  application, 
for  every  word  in  Lord  Chief  Juftice  Hale's  reafoning  upon 
that  cafe  fpeaks  equally  ftrong  to  the  prcfent  cafe. 

I  {hall  not  prefume  to  ftate  the  cafe  of  K^yld  verfus  Lewis 
again,  becaufe  it  has  been  laid  fo  fully  before  your  Lordfliip 
already  ;  but  only  beg  leave  to  infift,  that  it  does  in  a  great 
meafure  take  away  the  force  of  the  argument  drawn  from  the 
vfox6  fuch  by  the  council  of  the  other  hde,  becaufe  if  fupplied, 
which  I  hope,  for  the  reafon s  I  have  already  given  deduced 
from  the  will  of  Sir  IViUiam  Dedxvell^  (hall  not  be  ;  yet  the  werd 
fuch  here^  no  more  than  in  the  ether  cafe^  will  not  have  any  weight ^ 
hut  amounts  to  the  fame  thing  as  if  he  had  faid  for  want  ef  ijfue  \ 
and  the  words  having  no  iffue^  or  dying  without  tffuey  have  bten  al" 
ways  confidtred  in  the  fame  light  both  in  law  and  equity. 

The  prefcnt  is  not  fo  ftrong  a  cafe,  becaufe  certain! yyi^xMii 
daujhtersy  in  the  plural  number,  of  Mis.  Tr^iy  may  with  much 
more  legal   propriety  be  condrued  in   a  coile£live   fenfe   as 

including 
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including  all  the  defcendants  of  the  firft  taker,  when,  as  in 
fVyld  verfus  Lewisy  it  was  only  /on  and  daughiir  in  the  lingular 

number* 

All  the  arguments  of  intention  from  any  claufes  in  Sir 
Wdiiam  DodwilPs  will  fubfequent  to.  the  laft  limiution  to 
Mrs.  Tracy^  which  are  ufed  to  (hew  the  tcftator  meant  to 
give  her  an  eftate  for  life  only,  may  be  thrown  out  of  the 
cafe;  for,  according  to  the  authority  of  IVyld y/tx^xis  Ltwis^ 
if  the  preceding  words  are  proper  to  create  an  eflate^tail^  the  legal 
operation  of  them  cannot  be  controuled  by  thofe  fubfequent  provijions. 

And  though  much  ftrefs  has  been  laid  upon  the  cafe  of 
Blackbourne  verfus  Edgly^  in  1  P.  ff^ms.  yet  even  there  Lord 
Macclesfield  ^notwithftanding  the  determination  of  Bampfield 
verfus  Pophawy  i  P.  IVtns.  54.  when  Lord  Keeper  TVright  was 
greatly  abided)  exploded  the  notion  that  words  of  implication 
fhould  not  turn  an  exprefs  eftate  for  life  into  an  eftate-taii, 
and  faid,  that  if  I  devife  an  eftate  to  J.  for  life,  and  after  bis 
death  without  ijfue^  then  to  B.  this  will  give  an  eftate- tail  to  J* 

I  hope  therefore,  upon  the  whole,  Mrs.  Tracy  will  be  con* 
fidcred  as  tenant  in  tail^  in  all  the  eftates,  or  at  leaft  in  the 
lands  her  father  died  feifed  of,  being  a  legal  and  not  an  equi* 
table  devife. 

Mr.  Noely  for  the  plaintiff,  diftingulfhed  the  cafe  of  LangUy 
verfus  Baldwin  fron^  the  prefent,  becaufe  the  teftator  having 
omitted  there  to  limit  the  eftate  beyond  the  fixth  fon  of  J. 
and  as  there  might  be  a  feventh  who  was  not  intended  to  be 
excluded,  therefore  to  let  in  the  feventh  and  fubfequent  fohs 
to  take,  the  court  held  the  words,  in  cafe  A.  fliould  die  with* 
out  iftue  male  of  his  body,  did  in  a  will  make  an  entail. 

But  here  the  eldeft  fon  of  the  tenant  for  life  has  an  eftate- 
tail,  and  may  bar  the  remainder  if  he  arrives  at  2X,  and  by 
that  means  provide  for  his  daughters,  if  he  Qiould  die  with* 
out  ifllie  male,  and  therefore  is  not  liable  to  the  fame  objec- 
tion of  hardfiiip  as  in  that  cafe  where  the  feventh  fon  would 
have  been  totally  d:{inherited. 

He  relied  principally  on  the  cafe  of  Luddington  verfus  Kime^ 
reported  in  3  Liv.  432.  Lord  Raymond  203.  Eq*.  Caf  Abr. 
183.  there  J.  S,  devifed  to  A.  for  life  without  impeachment 
of  wafte,  and  if  he  ftiall  have  iftue  male,  to  fuch  iftue  male 
and  his  heirs  for  ever  ;  and  in  cafe  A.  dies  without  iftue  maie^ 
to  B,  and  his  heirs ;  the  court  held  that  A.  took  an  eftate  for 
]ife,  the  remainder  contingent  to  bis  iftue  male  in  fee ;  for 
the  words.  And  in  cafe  A.  dies  without  iftue  male,  are  not  to 
be  taken  fubftantially  and  abfolutely,  but  relatively  to  what 
was  faid  before  i  and  thefe  oblique  words  cannot  be  intended 
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to  deftroy  hy  implication  the  cftatc  cxprcfsljr  dcvifcd  before  td 
the  liTue  male  of  A. 

The  cafe  of  Bampfield  vcrfus  Popbamy  2  Vim.  449.  U  M 
authority  on  this  point,  becaufe  adeed  produced  at  the  fecood 
argument  in  this  caufe  put  an  end  to  the  queftion. 

The  counfel  for  the  plaintiff  have  no  authority  to  rqcfl 
the  words  living  at  her  dcccafc,  becaufe  thrown  in  bytk 
teftator  to  fhew  his  intention,  that  if  his  daughter  left  m 
iffuc  living  at  the  time  of  her  death,  tHen  the  remainder-Dca 
to  whom  he  devifcd  the  eftatcs  (hould  prcfcrvc  his  nam?  tsk  | 
family  by  taking  the  name  of  DodwilL 

Mr.  IVilhrabamy  of  the  fame  fide,  afked  in  what  manner 
the  defendants  council  infifted  the  Mafter  fhould  limit  tbe 
eftates  in  the  conveyance  to  be  fettled  by  bini« 

Lord  Chancellor  faid,  if  he  underftood  them  right,  they  in- 
tend to  limit  the  eftates  purchafed  under  the  trufts  fince  tte 
teftator's  deccafe  to  Mrs.  Tracy  for  life,  and  to  her  firft  foft 
^nd  the  heirs  male  of  his  body,  then  to  the  fecond  and  eftrj 
other  fon  in  tail  general,  then  to  daughters  in  tail  general,  afl4 
then  to  Mrs.  7racy  and  the  heirs  of  her  body. 

It  was  admitted  by  the  defj^ndants  caunfel  to  be  their  ifl« 
tention  the  eftates  (hould  be  fo  fettled, 

Mr.  Wilbraham  faid,  as  it  happens  that  the  female  line  is  Vf 
91  (lip  unprovided  for,  there  being  no  limitation  to  the  daugh* 
t(ef  of  the  eldeft  grandfon  of  the  teftator,  the  defendaots 
counfel  would  make  the  fubfequent  words  in  the  will,  if  sf 
daughter  Jhould  depart  this  life  without  ijfue  of  her  body  living  if 
her  deceafty  create  an  eftate-tail  in  her,  fo  as  to  enable  her  to 
provide  for  the  contingency  of  the  ejdeft  fon  dying,  and  Itav* 
|ng  a  daughter  only. 

As  your  Lordfliip  was,  at  the  former  hearing,  of  opinion 
to  confine  the  contingency  of  Mrs.  Tracf%  departing  this  life 
without  iflue  of  her  body  Hying  at  her  deceafe  to  Sir  He^ny 
Neithorpe's  dying  before  21,  and  he  is  dead  under  age  and 
without  ifTue,  1  apprehend  there  is  no  occafion  to  infert  tkefc 
words  in  the  conveyance  of  the  truft  eftates,  but  that,  aftei 
the  limitations  to  Mrs.  Tracy  and  her  iflue,  the  next  imme< 
diate  limitations  may  be  to  Mr.  Smart  and  Mr.  CbqrUs  Litbial 
fier. 

With  regard  to  the  cafe  of  fflld  vcrfus  l^ewis^   the  wordi 

there,  In  cafe  my  wife  have  no  fon  or  daughter   by  me,  ! 

beg  leave  to  infift,  is  the  fame  thing,  as  if  he  faid.    In  caC 

my  wife  have  no  iffuc,  there  being  no  other  iffuc  but  fon 

or  daughters.  BiackbwTi 
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Blackburn  and  Edgeley^  i  P.  Wm%.  600.  comes  the  nearcft  of 
any  cafe  to  the  prefent ;  for  notwithftanding  there  was  the  fame 
cxpreffion  there  as  well  as  here,  dying  without  ijfue^  yet  Lord 
jMacclfsfifU  (uppllcd  the  yroxAfuchj  and  confined  it  to  the  Tons 
and  daughters  of  his  fons,  and  was  of  opinion  that  thefe  words, 
dying  without  ijfue^  did  not  give  an  eftate*tail  to  Ewr  Edgeley 
by  implication. 

Wc  hope,  upon  the  whole,  yourLordlbip  will  think  the  law 
has  gone  far  enough,  and  that  the  court  will  make  a  ftand  and 
not  carry  the  conlhudtion  of  edates-tail  by  implication  ftiU  fur*  • 
ther  than  any  of  the  cafes  have  yet  gone. 

Mr.  Murray  Attorney  General's  reply : 

The  general  queftion  is,  What  limitations  are  to  be  inferted 
In  the  conveyance  of  the  truft  eftates  ? 

By  what  rule  is  it  to  be  governed  ?  Why,  by  the  conftruftion 
of  law  upon  the  devife  of  the  legal  eftate  of  which  Sir  fVilliam 
Dodwell  died  feifed,  and  will  equally  extend  to  the  truft  eftates ; 
for  there  cannot  be  two  rules  of  conftru£tion,  one  in  a  court  of 
law,  and  another  in  a  court  of  equity. 

Your  Lordfbip  cannot  here,  any  more  than  at  law,  intrc^ 
duce  words  which  are  not  in  the  will.  • 

The  finglc  queftion  is.  Did  the  teftator  intend  a  remainder 
to  Sir  Henry  Nilthorpi  and  the  Let  hi euliiers^  except  upon  a  total 
failure  of  iftue  of  his  daughter's  body  ? 

It  has  been  faid  in  this  cafe  here  is  the  word  fuch^  but  that  is 
begging  the  queftion ;  for  in  the  limitation  to  Sir  Henry  Nel-* 
ihorpe  it  is,  in  cafe  my  coufin  Sir  Henry  Keltharpe  (hall  happen" 
to  die' before  he  attain  his  faid  age  of  twenty-one  years  and  witb^ 
out  ijfue  ;  but  if  it  had  ^zen  fucb  ifTue,  it  could  not  have  meant 
a  qualified  ifTue,  but  general,  becaufe  it  is  limited  to  fons  and 
daughters  of  Sir  Henry  Nilthorpe^  and  therefore  fuch  muft  refer 
to  ifiue  generally. 

Suppofe  Mrs.  Tracyhzi  died  during  the  minority  of  Sir  Hen^ 
ry  Neltborpe^  leaving  a  fon,  could  the  truftees  have  taken  the 
eftate  ?  I  apprehend  not ;  as  the  contingency  has  not  happened 
of  Mrs.  Tracf%  dying  without  iflue  living  at  her  deceafe. 

Now,  though  pofEbly  the  teftator  might  intend  that  the 
children  of  his  grandaughters  fliould  take  preferably  to  the 
great-grandaughter,  the  daughter  of  his  eldeft  fon,  as  being 
nearer  to  himfelf  i  yet,  I  apprehend,  he  clearly  meant  to  pru- 
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vide  for  the  defcendants  of  his  own  body,  before  he  limits  the 
eftate  over  to  the  remote  remainder-man. 

Sir  JViHiam  Dodiveil  is  providing  for  the  iffue  of  his  daugh« 
ter,  and  therefore  it  never  can  be  imagined,  as  he  has  limited 
the  eftace  to  the  heirs  general  of  his  grandaughters,  fo  as  that 
the  remainder-men  cannot  take  without  failure  of  iffue  of  them, 
that  he  was  not  equally  intending,  the  iffue  of  that  iffue,  in  a 
dired  line,  the  great -grandaughter,  (houid  alfotake  before  the 
remainder-men. 

The  power  of  barring  remainders  by  a  common  recovery,  is 
never  an  argument  againfl  conflruing  an  eflate-tai!  by  words 
of  implication,  being  only  a  confequence,  and  therefore  will 
have  no  weight  in  determining  this  queflion. 

In  the  cafe  of  tVild  verfus  Lewis  there  was  no  doubt  but  the 
fon  or  daughter  of  the  teflator^s  wife  would  have  taken  for  life; 
but  unlefs  the  court  eonflrued  it  an  eflate-tail  by  implication  to 
the  firfl  taker,  the  grandchildren  could  not  have  taken,  but  it 
would  have  gone  to  a  remainder-man,  a  collateral  relation,  the 
brother  of  the  teflator,  exclufive  of  the  immediate  defcendants 
in  a  right  line. 

In  Blackburn  verfus  EdgeUytht  court  faid,  ^*  it  did  not  ap- 
'*  pear  the  teflator  intended  Hewer  Edgeley^s  foqs  daughters 
^'  fhould  take,  for  he  might  think  that  on  HewirEdgelef%  dy* 
^^  ing  without  iffue  male  his  name  and  family  would  be  deter- 
^^  mined,  for  which  reafon  he  might  limit  it  over  to  the  daugh- 
*^  tcrs  of  Hewer  Edgeley  himfclf." 

But  if  the  court  had  been  of  opinion,  from  the  words  of  the 
will,  it  was  the  intention  of  the  teftator  there  that  Hewer 
Edgele/s  fons  and  daughters  fhould  take,  then  Lord  MaccUsfieii 
would  have  conflrued  the  words.  If  Hewer  Edgeley  died  with- 
out iffue,  to  give  an  eftate-tail  by  implication  to  him,  in  order 
to  provide  for  the  daughters  of  his  eldefl  fon,  fo  nothing  can 
be  drawn  from  thence  which  will  affeA  the  prefent  cafe,  if 
your  Lordfhip  fhould  be  of  opinion  the  teflator  here  meant  to 
give  the  preference  to  the  iffue  of  the  cldefl  fon  of  his  daughter 
before  the  remainder- men. 

His  own  iffue  mufl  naturally  be  fuppofed  to  be  the  firfl  objeds 
of  his  care,  and  was  the  primary  provifion  intended  by  him  ; 
and  what  fhews  it  flrongly,  is,  that  he  did  not  oblige  the  per* 
fon  who  fhould  marry  his  daughter,  or  any  of  the  female  de- 
fcendants of  his  daughter,  to  take  his  name ;  becaufe  he  thought 
fuch  an  injundion  might  prevent  his  daughter  from  marrying 
to  advantage,  as  other  famijies  might  retain  the  fame  regard 
to  a  family  name  as  himfelf,  and  therefore  only  lays  this  in* 
jundtion  on  his  great-nephew  Sir  Henry  Neltbsrpe^  a  collateral 
relation,  and  on  the  Letbieuilicrs  flrangers  to  the  teftator. 

If 
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If  the  teftator  could  have  fo  great  a  regard  to  the  welfare  of 
his  grandchildren,  is  it  not  very  probable  that  it  would  equally 
extend  to  all  the  immediate  iffue  of  hh  body,  sn  infinitum^  in 
exclufion  of  remainder-men,  one  of  which  was  only  a  collateral 
relation,  and  the  others  diftant  ones  of  his  firft  wife  i 

A  near  contingency,  or  a  remote  one,  will  not  weigh  with 
the  court  in  determining  this  queftion  ;  but  however  the  fmEt  is, 
that  there  is  only  one  fon  born  of  Mrs.  Tracy^  who  is  fevcn  years 
old,  and  (he  has  never  had  any  children  fince;  fo  that  the  ac- 
cident may  as  well  happen  as  not,  it  being  an  equal  chance 
whether,  if  he  leaves  iffue,  it  is  a  fon  or  daughter  ;  and  if  the 
latter,  (hould  theconftruflion  prevail  which  the  plaintiffs  coun« 
fel  contend  for,  fuch  daughter  wpuld  be  totally  unprovided  for, 
and  the  eftate  go  to  Grangers,  in  prejudice  to  the  teftator's  im- 
mediate lineal  defcendant,  his  great  grandaughter,  the  daughter 
of  his  eldeft  grandfon* 

I  reft  the  whole  therefore  upon  this  ;  whether  the  teftator  in- 
tended that  all  the  iffue  Oiould  take  before  remainder-men,  or 
that  remainder*men  (hould  take  before  the  iffue  female  of  his 
eldeft  grand  fon. 

Lord  Chancelhr  direded  the  caufe  to  ftand  over  till  the  29th 
inftant. 


Labiiuttier  yeifus  Tr^qr,  April  29f  17S4.'    The  caufe  Jlood for 

judgment. 

Lord  Chancellor, 

THIS  comes  before  the  court  upon  an  exception  taken 
to  the  Mafter's  report,  whereby  he  approves  of  a  con* 
veyance  to  be  made  of  theeftates  purchafed  purfuant  to  the  wilt 
of  Sir  fViUiam  Dodwell  and  the  decree  in  the  caufe. 

And  likewife  on  a  fupplemental  bill,  in  order  to  bring  the 
inhnt  DedweliTracy^  the  fon  of  the  defendant  Mrs.  Tracj,  and 
grandfonofthe  teftator,  before  the  court. 

The  exception  is  taken  by  Smart  Letbieullier  and  Richard 
Rogers. 

•*  For  that  the  Mafter  in  the  fettlement  hath,  between  the 
^'  limitation  to  the  daughters  of  Mrs.  Tracy  i^nd  the  heirs  of 
*^  their  r^fpedive  bodies,  and  the  eftate  limited  to  Smart  Le^ 
*<  thieuUier  and  to  Charles  Letbieullier  and  their  iffue  male  fuc- 
^'  ceftively,  inferted  thefe  words,  and  in  c.ife  the  faid  Marf 
**  Tracy  (ball  depart  this  life  without  iffue  of  her  body  living 

at 
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^^  at  tier  deceafe,  whenas  4icartUng  t$  the  inUnt  and  meaning  cf 
«'  ihi  will  $fSir  William  Dodwell  //  $ugbt  to  be^  and  in  default 
«•  offuch  ifue. 

This  bill  brings  the  whole  matter  before  the  court,  and  there* 
fore  I  may  properly  determine  the  points  now  before  me. 

.  There  are  two  queftions : 

Firfti  Whether  the  words  in  that  cafe,  my  faid  daugbter  di^ 
fart  this  life^  Vc.  are  fufficient,  and  co-operate  fo  in  conftruc- 
tion  of  law,  as  to  turn  all  the  fubfequent  Remainders  into 
contingent  ones. 

Secondly,  If  they  have  not  that  operation,  whether  the  tefta- 
tor  intended  that  all  the  ifTue  of  Mrs.  Tracy  fliould  take  and  en- 
jov  before  the  Lethieulliirs^  and  whether  thefe  words  will  not  give 
Mrs.  Tracy  an  eftate-tail  by  implication,  and  confequencJy  a 
power  to  bar  the  remainders  by  a  recovery. 

As  to  the  firft  queftion,  I  have  already  given  my  opinion,  that 
t\\t  words  will  not  make  the  limitation  to  the  Letbieulliers  a 
contingent  remainder. 

I  have  no  doubt  from  the  words  of  the  will,  but  that  the 
truft  eftates  to  be  purchafed  with  the  perfonal  eftate,  and  the 
rents  and  profits  of  his  real,  and  to  be  fettled  to  the  fame  ufes 
with  the  legal  eftate.  of  Sir  ff^Uiam  DodweUj  are  liable  to  the 
fame  conftrudion,  though  there  be  fome  cafes  which  may  be 
contrary,  and  feem  to  diftingui/h  between  legal  and  equi* 
table  eftates. 

Taking  that  to  be  fo,  there 'can  be  no  queftion  but  Sir  fFiU 
Ham  Dodwellj  intended  to  make  as  ftri£t  a  fettlement  as  he  pof- 
fibly  could,  and  I  think  the  prefumption  of  that  intention  is 
ftrengthened.by  the  blank  in  the  will. 

For  after  the  limitations  to  fo  many  peribns  under  the  will, 
he  could  not  bring  hinifelf  even  then  to  limit  it  to  his  own 
heirs,  but  had  it  in  his  thoughts  to  limit  it  over  ftill  further. 

This  is  a  circumftance  at  leaft  in  favour  of  his  intention  to 
make  a  ftrid  fettlement. 

The  confequence  is,  that  he  has  either  ufed  words  to  fupport 
the  intention,  or  he  has  failed  in  point  of  law. 

If  the  words  have  the  operation  of  turning  the  eftate  for  life 
into  an  eftate-tail  by  implication,  it  would  give  Mrs.  Tracy  a 
power  to  bar  the  remainders,  in  cafe  }  had  been  of  opinion  to 
extend    ^be  contingency  to  the  LetkUulliers^  and  the  acci* 

dent 
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dent  had  happened  of  Mrs.  Tracy^s  furvlving  her  fon,  and  he 
had  left  only  a  daughter,  (be  could  not  even  then  be  faid  to  take 
by  the  will,  but  it  would  defcend  in  fee  to  the  mother,  the 
daughter  of  the  teftator,  and  (he  might  by  that  means  provide 
for  fuch  daughter  of  her  fon. 

But  I  will  not  go  over  this  part  of  the  cafe  again;  Luxfird 
verfus  Li^f  3  Lev,  as  I  have  before  obfefved,  is  very  ftrong  for 
this  purpofe. 

Thefe  words,  i/Jhe  depart  this  life^  Ife.  feem  to  me  from  the 
whole  tenor  of  the  will  to  be  relative  to  the  truft  created  by  the 
will. 

The  tcftator's  view  was,  as- his  daughter  and  Sir  Hinry  Nel^ 
thorpe  were  both  infants,  to  increafe  and  accumulate  the  bulk 
of  bis  real  eftate,  for  after  adding  to  his  daughter's  maintenance, 
he  direds  the  perfonal  efiate  to  be  laid  out  again  in  further 
purchafes. 

He  in  the  next  place  confiders  Sir  Henry  Neltborp$  in  the  fame 
light,  and  gives  the  fame  diredion  during  his  minority  for  ac<« 
cumulation  of  rical  eftates;  it  is  plainly  therefore  a  truft  of  thefe 
profits  during  the  minority  of  Sir  Henry  Nelthorpe,  and  an  ac-* 
cumulation  of  them  juft  in  the  fame  manner. 

But  when  he  comes  to  the  limitations  to  the  LitbieuUiirSj  the 
teftator  makes  no  accumulation  of  profits,  but  devifes  to  them 
in  the  manner  mentioned  in  the  will,  with  a  limitation  to  the 
truftees  to  preferve  contingent  remainders. 

What  could  be  his  meaning  in  this  ?  Why,  the  teftator  ima- 
gined his  daughter  might  die  a  minor  during  (he  infancy  of  Sir 
flenry  Neltborpe^  and  that  he  likewife  being  very  young  at  thaf 
time  might  alfo  die  before  he  came  of  age,  and  therefore  was 
providing  againft  both  the  accidents,  which  more  and  more  in- 
duces me  to  be  of  opinion  thefe  words  do  not  make  a  contin- 
gency to  the  LethieuUierSf  but  with  refpedtothem  muft  be  con- 
^dered  as  a  vtfi^d  remaindiTy 

I  (hall  now  give  an  opinion  as  if  I  was  doing  it  upon  a  fpe^ 
pial  verdid. 

Upon  the  words.  If  my  daught$r  depart  this  life  without  iffui  ef 
per  body  living  at  her  dtceafe^  my  opinion  is,  that  they  are  to  be 
confidered  as  if  he  had  added  during  the  minority  of  Sir  Henr/ 
f^eltborpii  and  this  determines  the  hfftqueftion. 

But  fuppofing  they  do  not  aSefl  the  fubfequent  remainders, 

then  fecondly,  whether  the  teftator  did  not  intend  that  all  the 

IfTue  of  A^rs.  fraq  (fioifld  takf  s^nd  enjoy  before  the  Letbiiulliert^ 

I  and 
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and  whether  thefe  words  will  not  give  Mrs.  Trdcy  an  eftate-tail 
by  implication;  and  for  this  reafon  particularly,  as  there  fsno 
other  way  of  letting  in  ihi  daughtir  •fthi  ildeft  fin  but  bjr  giriog 
the  firft  taker  fuch  eftate  by  implication. 

It  is  certainly  true,  that  there  are  feveral  cafes  in  law  where 
the  words,  if  hi  dii  without  ijfuty  have  been  held  to  create  an 
cftate-tail  by  implication. 

A  smt  miflfer-  I  cannot  help  faying  that  it  is  a  great  misfortune  ta  Witftmin'^ 
xwnKxoiVtjimin^fler'ball  there  is  no  report  of  Lord  Chief  Juftice  Hale  himfelf 

^  Jl^/t^'of  "  of  ^^^  ^*f^  °(  ^^  ^^^^"^  Milling,  nor  any  copy  of  his  argu- 
Lord  ch.  J.  ment,  for  it  is  very  imperfed  in  Fentrisy  efpecially  as  to  the 
mu  himfelf  of  cafcs  faid  to  have  been  cited  by  HaU. 

Um  cafe  of  Ktng  ^ 

nor  any  copy^f      But  howcver,  there  are  feveral  cafes,  where  a  limitation  for 

hit  argument,    ]]fe  at  the  outfet  of  a  v^ill  bath  been  by  fubfequent  words  turn- 

^'Jw/^i^b  *^  '°^^  *"  eftatc-tail  in  this  court  in  order  to  provide  for  the 

vtry  inp^fea.    lATue  ;  but  there  is  no  cafe  comes  up  to  this;   the  reafon  is  that 

if  the  conneding  words  were  turned  into.words  of  limitation, 

they  would  give  an  eftate-tail ;  as  a  devife  to  J.  and  if  he  die 

without  ifiue,  then  to  B.  or  to  J.  for  life,  and  if,  &f.  then  to 

B*  by  conjoining  them  they  give  an  inheritance* 

But  in  the  prefent  cafe,  turn  thefe  words  of  contingency  into 
words  of  limitation.  If  my  daughter  depart  this  life  without  iffue^ 
fcfr.  during  the  minority  of  Sir  Henry  Nelthorpe ;  they  will  not 
give  an  entail,  but  will  give  to  the  ijptg  living  at  her  dtceafe^  &r. 
an  eftate  by  purchafe,  for  then  they  will  run  thus  : 

To  Mrs.  Tracy  for  life,  to  her  firft  fon  and  the  heirs  male  of 
his  body,  to  the  fecond  and  every  other  of  her  fons  and  the 
heirs  of  their  lefpedive  bodies,  to  her  daughters  and  the  heirs 
of  their  refpedive  bodies,^  remainder  to  fuch  ifiue  as  (he  (hall 
lea^  at  the  time  of  her  death  in  the  minority  of  Sir  Henry 
Nelthorpe. 

So  that  thefe  words  will  make  this  particular  fpecies  of  ifiue 
take  by  purchafe;  and  place  thefe  words  in  what  manner  you 
pleafe,  they  can  make  no  limitation  in  tail. 

But  then  it  is  faid,  it  is  extremely  hard  the  daughter  of  the 
fon  Ihould  be  totally  unprovided  for. 

It  is  apprehended  by  the  counfel  on  both  fides,  that  the  mif« 
take  in  the  will  was  letting  in  daughters  of  his  fecond  and 
other  fons,  and  that  the  intention  of  the  teftator  was  to  prefer 
his  grandaughters  to  the  great  grandaughters,  the  daughters  of 
the  eldeft  and  other  fons  of  ^frs.  Tracy  \    but  it  would  be  too 

much 
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much  to  conftrue  thefe  words  to  make  an  entail  by  implica- 
tion, merely  becaufe  a  cafe  may  happen  in  which  a  great  grand- 
daughter of  the  teftator  may  be  unprovided  for,  efpecially  as  it 
is  admitted  the  teftator  meant  to  prefer  his  grandaughters,  be*^ 
ing  nearer  to  him  in  point  of  relation  than  his  great  gran* 
daughter,  the  daughter  of  his  eldeft  grandfon. 

This  brings  it  very  near  the  cafe  of  Blackburn  verfus  Edgelej^ 
for  there  the  court  fupplied  the  vfordfucb. 

Befides,  in  this  cafe  t^e  fon  of  Mrs.  Tracy  when  twenty- 
one  may  bar  all  the  limitations  ;  and  though  it  is   infifted  on, 
and  very  truly,  the  power  of  fufFering  a  common  recovery  is  a 
confequential  one;  and  courts  of  juftice,  as  was  done  in  the 
cafe  of  Shaw  and  ff^eighy  Eq.  Caf.  Abr.  125.  will  conftrue  ac-  aStn.  79s. 
cording  to  the  line  of  fucceffion  without  being  influenced    by  Fortefc.  58. 
the  effed  it  may  produce  ;  yet  there  have  been  cafes  where  it  \^^^\  j'  ^ 
is  a  meafuring  caft,  in  which  the  confideration  of  barring  his  381.  Bafoard. 
had  weight  ;  as  in  the  cafe  of  Bampfitld  verfus  Popham^  where  ^«  ^«  54* 
notwithftanding  it  was  objeded  that  unlefs  the  words,   ifluc 
male  of  Popbam  created  an  eftate-tail  in  him,  a  pofthumous  fon 
would  not  take;  yet  it  was  anfwcred  by  the  court,  that  though 
it  might  have  been  intended  fuch  pofthumous  fon  (hould  take, 
this  was  but  a  remote  mifchief  or  contingency,  whereas  it  was 
very  obvious  that  the  teftator  meant  it  fiiould  not  be  in  the 
power  of  Popbam  to  bar  the  remainders,  which  it  was  plain  he 
could  do  if  he  had  an  eftate-tail ;  fo   that  this  being  a  mif- 
chief near  and  eafy  to  be  forefeen,  it  was  certainly  in  the  in- 
tent of  the  teftator  to  obviate  and  prevent  the  fame. 

This  is  a  cafe  that  proves  by  the  authority  of  very  great  where  the 
men  (for    it  received  a  folemn    determination   before    Lord  »n^«n"onof* 
Keeper  »V/^*/,  Lord  Chief  Juftice //(;//,  Lord  Chief  Ju  ft  ice  j^J**^;;  X". 
Trevor^  Sir  Jobn  Trevor  Maftcr  of  the  Rolls,  and  Mr.  Juftice  uu  is  not  plaii 
Powellj  who  all  gave  their  opinions,  that  Popbam  had  only  an  ^"'  y*'y  **<*"**; 
cftate  for  lifej  that  where  the  intention  of  creating  an  eftace-  hy'hijid  ©f  *bj 
tail  is  not  plain,  bat  very  doubtful  and  uncertaii),  judges  will  circumftance 
lay  hold  of  any  circumftance  rather  than  put  it  in  the  power  of  f'^.**"/**^  p"' 

^      r  •  «  11    <•  •  ^  It  in  the  power 

a  perion  upon  a  remote  contmgency  to  bar  all  fubfequent  re-  of  a  perfon,  on 
malnders.  gemote  contit- 

gency,  to  bar  a] 
fubfequent  re- 

This  is  my  opinion,  and  therefore  let  the  firft  exception  be  nuinaer. 
allowed,  for  Smart  LetbiiuUier  and  CbarUs  Letbiiuiiiir's  eftate 
muft,  according  to  the  teftator's  intent  and  meaning,  be  limited 
to  them,  and  to  their  (irft  and  other  fons  in  tail  malerefpedive- 
ly,  as  remainders  vefted^  and  to  take  place  upon  failure  of  ifTue 
of  Mis.  Tracj  generally. 

En 
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Cafe  295.  Ex  parti  HeUitr^  Jprll  30,  1754* 

The  execution  of  HK!^  HERE  was  a  queftioti  in  a  caufe  before  Sir  Gnrgi  tM 
a  fecond  wiiHi  J^  ^  judgc  of  the  prerogative  court,  whether  the  execution 
thTfiTft/and  the  of  ^  Tecond  will  IS  a  revocation  of  the  firft,  though  the  iiecond 
cancelling  the     js  afterwards  cancelled,  and  whether  fuch  cancelling  fets  up 

t^d8^^"nof  *^  ^^  ^""  *P'"  -^  ^'"^  ^^^^^  ^'  8*^  fcntence  that  it  was  a 
&t  up  the  firii    revocation,  and  that  the  cancelling  the  fecond  did  not  fct  iHp 

•»*io.  the  firft. 


A  petition  was  preferred  to  Lord  Chancellor  on  the  part  of 
the  principal  defendant  in  that  caufe,  for  a  full  commiffionof 
delegates,  and  alfo  a  crofs  petition,  praying  that  the  coimnif* 
fion  may  ilTue  to  judges  of  the  common  law  and  civiliana  only. 

Lord  Chancbllor, 

Dlfcvetionary  m  It  is  in  the  difcretion  of  this  Court,  whether  they  will  grant  a 
^  ^T^  ^1^)^  commiflk>n  of  delegates  to  judges  of  the  common  law  and  civi-^ 
g^t  r  Ml      Hans,  or  to  them  and  lords  fpiritual  and  temporal* 

commiiTion  of 

legates.  ]  i^^y^  granted  a  full  commiflion  where  the  jurifdiAion  of 

bifbops  is  in  controvcrfy,  or  any  queftion  is  depending  that 
concerns  the  canon  and  ecdefiaftical  Uw« 

Where  legal  and  The  principal  intention  in  granting  full  cqmmiffions  is, 
tcdefiafticai  where  legal  and  ecdefiaftical  matters  come  in  queftioni  and 
S*"u"mon"'thc  ^^  ^'■^^'^  ^^  balance  the  objcSion  of  a  partiality  to  one  lanT 
judges"  in  both  more  than  to  the  other,  and  to  obviate  this,  the  judges  in  both 
mre appointed,     are  appointed. 

Where  it  is  a  The  prcfent  matter  is  upon  the  point  of  a  will,  and  altoge- 
mere  matter  of  ther  a  queftion  of  law;  and  therefore  I  (hall  difmifs  the  peti^^ 

iffl*^'"ud^M''  ^'°"  ^^  ^^^  P^^7  appellate,  and  according  to  the  prayer  of  the 
•na  civilian!  crofs  petition  dire^  a  commiflion  of  delegates  to  judges  and 
•Biy*  civilians  only* 


Cafe  296*  Sparrow  verfus  Hardcaftk,  Eajier  firm.  May  6,.  I754r 

Theeftatesde.  /^N  the  28th  of  ^n^  1716,  Cyril  ArihingUn  made  his  will^ 
vifed  under  t^  V-/  ^ud  thereby  devifed  unto  Sir  Walter  Hawkfvimih  and 
inu'ft  remain  un- o^'^cfS  ^'^cir  hcirs  and  affigns,  all  his  manors,  mefiliages, 
altered  to  the  tithes,  tenements  and  hereditaments  whatfoever,  in  the  county  of 
for*lf\^iu«l  '^^^^^  ordfewhere  in  England^  and  all  his  eftate,  right,  titta 
tton^or  new^    and  intereft  therein,  either  in  law  or  equity,  upon  truft  to  pay 

modelling  makei 

it  a  diflFer«oteiU(t|  and  occaiioot  a  different  coufiruAioo  at  law. 


•   J 
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all  his  juft  debts  out  of  the  rents  and  profits,  by  leafing,  t^c. 
and  fubjcft  thereto  in  t/uft  for  his  nephew  Cyrill  Arthington^  the 
plaintiff's  father,  for  life,  remainder  to  his  firft  and  other  fons 
in  tail  male,  and  for  want  of  fuch  iflue,  in  truft  for  his  nephew 
Sandfard  ArthingUn  in  like  manner,  and  for  want  of  fuch  iffue, 
in  truft  for  his  nephew  the  defendant  T^fi^tfi  HardcaftU^  in  like 
manner^  and  for  want  of  fuch  iflue,  in  truft  for  his  nephew 
Cyril  HardcaftUj  in  like  manner,  and  for  want  of  fuch  iflue  in 
truft  for  his  nephew  Sandford  HardcaftU^  in  like  manner,  r#- 
ntaindir  in  truji  for  bis  own  right  heirs  for  iver. 

On  the  13th  oiOSiobir  1720,  the  teftator  made  a  codicil  to 
his  will,  reciting  that  he  had  made  his  will  as  aforefaid,  but 
having  juft  reafon  to  be  difpleafed  with  his  nephew  CynV  y/r- 
thingtony  and  with  Thomas  Hardcaflle^  and  Cyril  Hardcaftk^  three 
devifees  mentioned  in  his  will,  did,  on  ferious  confideration, 
think  fit  to  alter  the  fameas  to  them  only,  and  did  thereby  re- 
voke and  make  void  all  devifes  in  the  will  made  to  them,  or 
any  of  them,  or  any  of  their  heirs,  as  fully  as  if  the  fame  had 
never  beea  made. 

On  the  2ift  of  Novimler  1723,  he  made  another  codicil,  re- 
citing or  nventioning  the  faid  wili,  and  the  firft  codicil,  and  did 
thereby  declare,  that  being  then  reconciled  to  his  nephew  Cyril 
ArthingtBHj  he  confidered  he  was  his  next  heir  at  law,  and  that 
it  would  be  a  great  piece  of  hardihip,  if  not  injuftice,  todif- 
jnherit  him,  he  therefore,  on  further  confideration,  thought 
fit,  and  did  thereby  revoke  and  make  void  the  faid  codicil,  fa 
far  as  related  to  his  ncphtw  Cyril  Arthington^  and  his  heirs^ 
but  not  with  refped  to  Thomas  Hardcaftle  and  Cyril  HardcafiUy 
and  their  refpe£tive  heirs;  and  did  thereby  will,  that  his  faid 
in  part  recited  will,  and  all  devifes  and  bequefts  therein, 
Ihould  ftand  and  remain  in  their  original  full  force  and  effect 
with  refped  to  Cyril  Arthington  and  his  hiirs. 

By  indenture  dated  the  20th  of  November  1723,  made  be* 
tween  Cyril  Arthington  the  teftator  of  the  one  part,  the  faid  Sir 
fTaiter  Hawkfworth  and  Sir  Walter  Calverly  of  the  other  part, 
for  divers  good  confiderations,  he  the  faid  Cyril  Arthington  d'\A 
grant  to  Sir  fValter  Hdwkfworthy  l^c.  and  their  heirs,  all  tie 
advowfonj  donation  and  right  of  patronrge  of,  in,  and  to  the 
rcSory  and  parifti  church  of  AddU^  and  all  the  eftate,  rights 
title,  intereft,  property,  claim  and  demand  whatfoever,  of  him 
the  faid  Cyril  Arthington^  of,  in,  and  to  the  faid  advowfon,  f 
hold  to  them  and  their  heiri^  to  the  only  ufe  and  behoof  of  them 
and  their  heirs  and  afligns  for  ever. 

And  by  another  indenture  dated  the2ift  of  November  jj  22^ 
between  the  faid  parties,  reciting  the  firft  mentioned  indenture, 
it  was  thereby  witnefled  that  the  true  intent  and  meaning  of  the 
faid  recited  grant,  and  of  the  parties,  was,  and  is,  that  the  ad« 
vowfon^  donation  and  right  of  patronage  was  and  is  fo  granted^ 

upon 
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upon  truft  that  the  faid  Sir  ff^alter^  btc.  or  the  funrivor  ol 
them,  and  his  heirs,  Ibould  prefent  to  the  faid  church  whei 
the  fame  fhould  become  Toid,  fuch  Ton  of  Robert  fackfin^  the 
then  incumbent,  as  ihould  at  any  time  after  fuch  vacancy,  oi 
at  any  time  within  five  months  next  after  fuch  vacancy  be  bjf 
law  qualified  to  be  prefented  to  the  faid  church. 

And  in  cafe  there  (hould  be  two  or  more  fuch  fons  fo  quali- 
fied, that  then  fuch  of  the  faid  fons,  as  the  faid  Cyril  Artbing* 
^  ton^  or  his  helrSj  by  writing  under  his  or  their  hands  and  fealt 

nominated,  (hould  be  prefented,  and  in  default  thereof,  the 
truftees  (hould  prefent  fuch  of  the  faid  fons  as  he  or  they 
fhould  think  meet. 


•  "J 


■  'i 
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And  in  cafe  at  the  time  of  the  firft,  or  any  future  vacancy  of 
the  faid  church,  there  (hould  be  living  a  fon  or  fons  of  Roieri 
jfack/on^  who  (hould  then  be  by  law  incapable  to  take  fuch 
church,  the  truftees  (hould  prefent  fuch  clerk  thereto  as  by  the 
faid  Cyril  Arthington^  or  bis  beirs^  (hould  be  nominated,  and  in 
default  of  fuch  nomination,  fuch  clerk  as  they  (hould  think 
meet. 


So  that  every  fuch  clerk  fo  to  be  prefented  during  the  inca- 
pacity of  fuch  fon  or  fons  of  Robert  Jack/on^  fhould  become 
bound  to  the  truftees  in  fuch  fum  of  money,  and  with  fuch  (e- 
curities,  as  the  truftees  (hould  dire6^,  to  refign  fuch  church  fo 
foon  as  any  fon  of  Robert  Jackfin  (hould  be  qualified  to  be 
admitted  thereto,  and  that  fuch  clerk,  giving  fuch  fecurity, 
(hould  be  by  the  faid  truftees  requefted  to  refign  fuch  church, 
It  being  the  true  meaning  thereof,  that  no  clerk  thereof  (hould 
at  any  vacancy  of  the  church  be  prefented  thereto,  during  the 
incapacity  of  any  fon  of  Robert  'Jackfon^  to  take  fuch  church,  or 
I*  be  prefented  thereto,  who  (hould  refufe  to  enter  into  fuch  (ecu** 

jl  i  ^  rity,  to  refign  the  fame;  the  church  being  intended  to  be  a 

provifion  and  preferment  for  fuch  of  the  fons  of  Robert  Jackjvi 
as  (hould  be  by  law  qualified  to  be  prefented  thereto* 


Provided,  that  in  cafe  at  the  time  when  the  church  (hould 
firft  become  vacant,  or  at  the  time  of  every  future  vacancji 
there  (hould  be  no  fon  of  Robert  Jack/on  living,  or  in  cafe  ao/ 
fon  of  Robert  Jiickfon  being  by  law  qualified  to  take  fuch 
church,  (hould  negleA  or  refufe  to  accept  a  prefentatioa 
thereto,  that  in  any  of  the  faid  cafes,  the  truftees  fliould  fiand 
feifed  of  the  advowfon,  donation  and  right  of  patronage  of  tbc 
church,  in  truji  for  Cyril  Anhington  and  his  heirs^  emdouff 
queji  Jkeuld  convey  ever  the  fame  to  his  or  their  ufe. 

And  in  the  fame  cafe  of  there  being  no  fon  tf/'Robert  Jackfon  iwt 
at  the  time  of  fuch  vacancy^  or  of  refufal  to  accept  fuch  prefnii' 
tion  as  ajorefaid^  the  truftees  (houid  prefent  fuch  clerk  to  f«ck 
church  as  Cyril  Arthington  or  his  heirsy    ibould    in  Writifl| 
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fiominate  to  be  prefented,  and  in  default  of  f/ich  nomination, 
thin  Juch  dirk  JhQuld  hi  fufitUiias  thi  faiil  truft as  Jh9uU  think  mat, 

Cyril  4rtbington  the  grantor  and  teftator  died  foon  after, 
without  iflue. 

And  Cyril  Arthington  his  nephew  was  his  heir  at  law,  who  is 
ilfo  fince  dead,  and  left  Cyril  Arlington  his  Ton  and  heir  at  law, 
who  is  alfo  dead  under  age,  and  without  iflue,  leaving  the 
plaintiflFs  his  fifters,  and  heirs  at  law. 

Robert  Jackfon  the  father  died  foon  after  the  death  of  Cyril 
jlrihington  the  father,  whereby  the  church  became  vacant, 
and  the  defendant  fyilliam  jfackfon  his  fon  being  duly  qualified, 
hath  fincc  been  prefented  to  the  faid  church  by  the  faid  truf- 
tees,  and  is  now  the  incumbent. 

The  two  truftees  are  dead,  and  the  defendant  Sir  Waltir 
Bkikit  is  the  fon  and  heir  of  Sir  IFalter  Calvtrlty^  ihe  fur- 
viving  truftee,  and  the  legal  eftate  in  the  advowfon  is  in  him. 

The  plaintiffs  by  tlieir  bill  charge  that  the  truft  is  deter* 
■lined  on  IVilliam  yackfon*s  being  prefented,  and  the  advow- 
fon and  right  thereto  ought  to  be  aligned  to  them,  the  heirs  . 
at  law  of  Cyril  Arthington^  and  that  in  cafe  the  church  ihould 
become  vacant,  they  would  have  a  right  to  prefent  thereto. 

For  that  the  fecond  codicil  being  executed  before  the  con- 
veyance and  deed  of  truft,  the  faid  deed  and  conveyance  as 
executed  afterwards,  is  a  revocation  of  the  will  pro  tantOy  and 
revokes  the  truft  of  the  advowfon,  which,  by  conftrudion, 
might  otherwife  be  in  the  iffuc  male  of  the  devifee  Cyril  Ar^ 
tbington  the  nephew,  or,  for  want  thereof,  go  over  according 
to  the  devifes  in  the  faid  will. 

For,  as  the  bill  charges,  by  fuch  exprefs  aA  and  deed  the 
teftator  did  limit  and  retain  the  faid  advowfon  to  his  own  right 
biirs. 

Their  bill,  therefore,  is  brought  for  the  heir  of  the  fur- 
viving  truftee  to  convey  the  legal  right  and  title  in  and  to  the 
faid  advowfon,  redory  and  parifti  church  to  the  plaintiff, 
and  that  the  indenture  of  conveyance,  and  deed  of  truft 
therein  refpedively,  dated  the  20th  and  21ft  of  Novimbir^ 
1723,  may  be  delivered  up  to  the  plaintiffs. 

The  defendant  Tljomas  HardcaftU^  otherwife  Arthington^  the 
fon  of  Sandford  HardcaJiU^  the  laft  remainder-man  under  the 
will  of  the  teftator,  being  in  poffeffion  of  the  reft  of  the  real 
eftates  devifed  thereby,  by  his  anfwer  infifts,  notwithftanding 
the  conveyance  of  the  advowfon,  and  the  truft  thereof,  he  is 

Vot.  III.  3  F  in 


802  CASES  Argued  and  DetermiMd 

equity  intitled  thereto  under  the  will  and  codicils,  as  devifee 
of  the  real  eftate,  and  that  it  ought  to  be  conveyed  to,  or  to 
the  ufe  of  the  defendant,  and  the  heirs  male  of  his  body,  in 
regard  the  teftator  intended  to  give  the  benefit  of  one  pre- 
fentation  only,  to  one  of  the  fons  of  Robert  Jackfon^  but  when 
that  purpofe  was  ferved,  then  the  advowfon  fliould  go  along 
with  the  refidue  of  his  real  eftate  j  and  that,  admitting  the 
deeds  were  executed  after  the  fecond  codicil,  they  ought  only 
to  revoke  the  faid  will  pr9  tanto^  and  not  intirely  as  to  the 
whole  inheritance  of  the  advowfon,  and  difunite  and  feparate 
it  from  all  the  reft  of  his  real  eftate,  efpecially  as  it  is  of  the 
yearly  value  of  350  /•  and  that  the  plaintiffs,  as  heirs  general 
of  the  teftator,  have  not  any  right  or  title  to  the  advowfon, 
other  than  the  reverfion  in  fee  thereof,  after  the  eftate-tail 
therein  now  vefted  in  the  defendant,  and  therefore  infifls,  that 
he  is  intitled  to  the  benefit  of  the  truft  thereof,  and  that  Sir 
IFaltir  Blacket  (hail  be  decreed  to  convey  the  legal  eftate  of 
the  advowfon  to  cbem« 

There  was  a  fingle  witnefs  in  the  caufe  who  proved  that 
both  the  deeds  were  executed  by  Cyril  JrtbingUn  the  uncle, 
and  Sir  ff^alter  Catwrley^  at  the  fame  time,  and  after  the  fecond 
codicil. 

Lord  Chancellor, 

I  fhall  make  only  one  queftion.  Whether  the  grant  of  the 
advowfon  made  by  the  teftator  to  two  perfons  and  their  heirs, 
and  the  declaration  of  truft  at  the  fame  time,  are  a  revocation 
of  the  will,  or  not  ? 

It  depends  on  a  fhort  fad. 

His  Lordfblp  then  ftated  the  cafe  from  the  will^  the  deeds, 
and  the  codicils. 

There  is  a  material  claufe  at  the  end  of  the  declaration  of 
truft  of  the  advowfon. 

If  there  be  no  fon  of  Robert  JackfonWvxng  at  the  time  of  fuch 

vacancy,  or  in    cafe  of  a   refufal   to  accept  as  aforcfaid,  the 

truftees  fhould  prefent  fuch  clerk,  t^c,  and  in  default  of  fucb 

mmlnationj  then  fucb  clerk  Jhauld  be  prefented  as  the  faid  trufiees 

Jbould  think  meet. 

A  cafe  put  under  the  deed  itfelf,  in  which  thefe  very  truf« 
tees  may  have  a  right  of  nomination  and  prefentation. 

After  the  death  of  CyrilJrtbington  xht  tcR^toT^  a  vacancy 
happens,  and  one  of  the  fons  of  Robert  Jackjan  is  prefented, 
and  the  truft  ferved. 

And 
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And  the  bill  is  brought  by  the  plaintiflFs,  as  heirs  at  law  of 
the  tefiator,  and  Cyril  Arthington  his  nephew,  for  the  purpofes 
Wfore  mentioned. 

The  general  prihciple  on  which  the  queftion  depends,  and 
enforced  by  cafes,  is,  that  a  man  at  the  time  of  making  a  will 
tnuft  have  a  difpofing  capacity  and  mind. 

That  he  muft  at  the  time  be  feifed  of  the  eftates  he  devifes. 

And  fuch  eftates  muft  remain  in  the  fame  plight,  and  unal- 
tered, to  the  Aime  of  the  teftator.'s  death  ;  for  any  alteration, 
x>r  new  mtodelling,  will  make  it  a  different  eftate,  and  occafion 
a  different  conftrudion  at  law,  unlefs  in  fome  exceptions^ 
tvhich  I  ihall  mention  by  and  by* 

It  has  been  determined,  and  muft  be  agreed  to  be  law,  that  ^J^f^^lf^ 
if  a  man  feifed  in  fee  Aiakes  a  will,  y  jt,  if  be  afterwards  eXe«  «  will,  it  a  revo- 
cutes  a  feoffment  in  fee,  this  is  a  Revocation  \  nay,  has  been  ntion,  even  if 
held  fo,  if  there  was  no  livery  on  that  feoffment,  becaufe  it  Jj*^.  7J'J*^*^ 
imports  an  intention  in  the  teftator  to  revoke*  a  bargain  and 

falCy  though  not  inrolUd, 

The  fame  as  to  a  bargain  and  fale,  which,  though  not  in- 
rolled  before  the  tcftator's  death,  is  a  itvocation* 

Lord  Lincoln's  cafe,  Eq.  Qaf.  Ahr.  411.  which  turned  upon  ^  "**?''''•""  . 
a  conveyance  by  Edward  iliarl  of  Lincoln^  to  truftees,  in  con-  to  tmftces,  in 
iideration  of  an   intended  marriage  With  Mrs.  CahtrUy^  and  confideration  of 
though  proved  there  neixr  was  any  intention  of  fuch  marriage^  f^!J  wulJc!"*'' 
but  a  mere  whim  of  the  Earl,  yet  determined  with  great  deli-  ihouih  there  ne- 
beration  in  this  court,  and  afterwarda  in  the  Houfe  of  Lords,  ^«'^"*'»^^>«* 
to  be  a  revocation  of  his  will.  '^'^txoX^\' 

reyotation  of   hii   will. 

The  courts  have  gone  further  <lill^  and  held,  that  if  a  man  if  t  man  feifed 
was  feifed  in  fee,   and  afterwards^  thinking  he  had  only  an 'j^  ^  ,^*"^^°J. 
cftate-tail,  fuffers  a  recovery^  in  order  to*  confirm  his  will\  ytt  tail  only,  fuffcra 

yet  it  is  a  revo* 

But  In  the  prefcnt  cafe  a  diftinSion  has  been  attempted  to  be  "»»«>»  ""^  *^- 
taken,  whioh  is,  that  the  teftator  being  feifed  of  the  legal  eftate, 
and  having  the  fame  day  executed  a  deed  for  a  particular  purpofe 
only,  muft  be  confidered  as  one  intire  tranfafiion,  and  not  a 
Invocation  :  and  it  is  infifted,  that  the  teftator's  declaring 
the  truft  to  himfelf  and  his  heirs,  is  the  fame  thing  as  if  he 
had  left  the  truft  to  refult  to  him  and  his  heirs,  and  Would  have 
paffed  by  the  devife  of  the  land,  and  muft  he  confidered  as  part 
pf  the  old  eftate* 

3  F  2  I  find 
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I  find  no  authority  for  this,  and  am  of  a  different  opinion. 

It  has  been  faid,  that  if  a  man  feifed  in  fee  makes  a  will,  and 
afterwards  a  conveyance  in  fee  in  truft,  and  then  declares  the 
truil  only  as  to  part,  that  the  reildue  (hall  not  be  revoked. 

But  I  think  otherwife.  If  a  man  feifed  in  fee  of  a  trufi, 
and  afterwards  devifcs  it  to  another,  and  then  takes  the  legal 
fee-fimple,  I  thought  ihis  no  revocation  in  the  cafe  of  Patfens 
and  Freemariy  in  Michaelmas  itxm  171 1,  {vide  antt  741.)  but 
it  was  not  the  principal  point,  and  only  faid  MUr, 

I  iind  a  cafe  in  the  books  oppofite  to  the  point  iipw  in  quef- 
tion,  and  which  gives  great  countenance  to  my  opinion.  KtICi 
Jbr,  616.  pL  3.     Dyer  73.  pi.  lo.  between  M»ntagiit  and  J^ 

frep. 

*  •  • 

If  a  man,  having  f^oiFecs  to  his  ufe,  before  the  ftatute  of 
27  H.  8>  had  deyifed  the  land  to  another,  and  afterwards  the 
feoffees  made  feoffmepts  of  the  land  to  the  ufe  of  the  denior» 
and  after  the  ftatute,  the  devifor  died,  the  land  fhall  pafs  by 
the  devife,  for  after  the  feo^ment  the  devifor  had  the  fame  ufe 
as  he  had  before. 

I  looked  into  DyiTj  but  do  not  find  the  point  determined  \ 

but  there  is  plainly  a  reference  in  it  to  the  cafe  of  Afauntagui 
and  Jffreysj  M.  38,  39.  EL  B.  R. 

Lord  Chief  Juftice  Rill  mentions  more  points  determined  ifl 
that  cafe  than  are  ftated  by  any  of  the  reporters,  and  therefore 
probably  he  be  had  a  much  better  note  of  Mottntggmeyeituijrf* 
freyi  than  any  other  perfon  befides. 

The  ufe  at  law  was  the  beneficial  and  profitable  intereft  the 
fame  as  a  truft  in  equity,  and  which  remained  in  the  fame 
plight  after  the  feoffment  as  before,  and  the  feoffees  there 
granted  the  dry  legal  eftate  to  the  devifor. 

But  the  diftinflion  relied  upon  is,  that  this  is  a  conveyance 
made  for  a  fpecial  particular  purpofe  to  ferve  the  truft  only 
created  for  the  benefit  of  Mr.  yackfon*s/cnSj  and  when  that  was 
ferved  ought  to  afied  {he  eftate  no  further,  and  is  compared  tt 
the  Cikk  of  mortgages  and  fecuritles  for  money, 

A  mortgage  for  a  term  of  years,  made  fubjed  to  a  will,  1$, 
in  point  of  law,  only  a  revocation  pro  tanto ;  but  mortgages 
in  tee,  though  otherwife  at  law,  are  confidered  as  partial  re- 
vocations in  equity. 

The 
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The  excepted  cafes  out  of  the  general  rules  of  revocations  The  excepted 
have  been  confined  to  mortgages  and  fecurities  for  money,  and  "^**  ^"^  °/  ^^^ 

r      '     T  JL  '  gf  ncral  rules  of 

to  conveyances  for  railing  money  to  pay  debts.  nvoca  ions  are 

confined  to  morr- 
g«|uand  conveyificet  for  raifing  monej  co  pay  debti. 

Hall  verfiis  Duncb^  i  f^ern.  329.   J.  devifcs  lands,  and  then  A  mortpag'*  in 
makes  a  mortgage  thereof  in  fee,  this  is  a  revocation    in  law,  ^^^  *^^^'  ^  ^^''^«» 
kut  othcrwife  in  equity  :    hefoTc  Sit  J^bn  Churchill,   -*/e/?^r  ^/j^;;™^^^^ 
ihi  Rills  s  an  appeal  to  the  Lord  Chancellor  JiffnySf  who  con-  equity. 
firmed  the  decree. 

Vtmon  verfus  JoneSy  2  Fern.  2^x.  was  the  cafe  of  a  wife  and 
children  unprovided  for,  but  notwithftanding  that,  Mr.  Fernon 
has  reported  it  with  a  quary^ 

The  cafes  were  certainly  right,  becaufe  they  were  mortgages 
fecurities  /or  money. 

But  that  the  deed  of  grant  here  is  a  revocation  of  the  will,  is 
as  clear  as  the  fun. 

Confider  on  what  the  cafe  of  mortgages  and  fecurities  de- 
pends. 

They  depend  on  the  general  grounds  of  being  conveyances  Though  in  the 
for  a  particular  purpofc,  and  on  their  being  pledges   for  mo-  jj^^'^^^^"'"'^^'^''* 
ney  only,  and  though  the  conveyance  be  of  a  real  eftaic,  yet,  be  ot  r^rcai* 
In  the  confideration  of  this  court,  the  thing  conveyed  is  confi-  e^utr,  yer,  m  the 
deced  merely  as  a  perfonal  iniercft,  for  it  has  no  quality  of  a  real  ^Ms^cturt]  "be^ 
t&%tty  and  therefore  is  no  revocation  of  thedevife  of  real  eftate  at  thing  cor^'vrved 
all,  the  teftator  having  only  created  a  chattel  intcrcft,  and   i>  j'  ^egardrd  m^-t* 
the  fame  thing  as  if  he  had  created  a  term  for  years  for  a  par- JjcJcft  ^ fo^hav- 
ticular  purpofe,  which  is  in  point  of  law  a  chattel  interefi.      ing  n*  quahtv  of 

a  real  «  n^tf,  it  is 

But  compare  this  with  the  prefent  cafe,  here  the  legal  cftate  "heTev.i> 
is  adually  conveyed   by  the  grant,  f)  likewife  is  the  truil  by  re«l  e  ate. 
the  fub&quent  deed,  for  the  profits  of  the  accruer  of  the  ad- 
vowfon  are  conveyed. 

The  latter  part  of  the  declaration  of  the  truft  is  very  ma- 
terial to  fliew,  that  not  only  the  whole  legal  e(Vate,  but  the 
whole  tryft,  is  parted  with,  for  the  heir  of  the  grantor  is  tf> 
prefent,  and  therefore  makes  a  total  alteration,  has  to  the  laft 
day  of  the  fix  months  to  prefent,  and  after  this,  the  truftees, 
and  the  heir  at  law  of  the  furviving  truftee,  fo  that  the  bene- 
ficial intereft  is  given  to  them,  not  that  the  cafe  wants  the 
affiftance  of  this  circumftance,  but  it  is  an  ingredient,  and 
devifees  muft  take  it  bound  generally  by  this  new  declaration 
of  the  tcllator. 

3F  3  If 


no  revoiation  uf 
or    a 
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If  the  diftindiont  contended  for  by  the  defendant's  counfel, 
Was  to  prevail,  it  would  overturn  a  great  number  of  autho- 
rities. 

■ 

It  Is  not  to  be  controverted,  but  that  the  favour  of  courts  to 
heirs  at  law,  I  mean  judicial  favour,  has  prevailed  in  fome 
inftances  ;  and  Lord  Tnvtr  takes  up  this  very  confideration  in 
the  cafe  of  Jrthur  verfus  Bockenham^  reported  in  Helt^s  Cafes 
750  ;  which,  though  I  do  not  allow  to  be  a  book  of  authority, 
yet,  in  this  inftance,  fcems  to  be  a  copy  from  his  Ltordfhip's 
-manufcript. 

There  having  Upon  the  wholc,  there  having  been  an  unifc^rm  feries  of  opi* 

been  an  uaiform  j^ions  in  this  point,  it  ought  not  to  be  varied.;  and  therefore  I 
[a"his°S"'°i"t'  ^'^  of  opinion,  in  this  cafe,  that  the  will  was  revoked  by  the  deed. 

ought  out  CO  be 

varied.  But  as  the  priority  bettlk^een  the  will  and  the  grant  depends 

upon  the  evidence  of  one  witnefs  only,  who  fwcars  to  a  fa^ 
thirty  years  ago,  if  Mr.  HardcafiU,  the  defendant,  will  try 
upon  an  i flue  the  priority  of  the  will  and  grant,  I  will  dire^ 
fuch  ilFue. 

Lord  Chaneellor  allowed  the  defendant  time  toconfider,  till 

the  10th  oi  May,  1764. 

N.  B.  The  defendant y  upon  that  day,   declimd  trying   ihisfaS 
upon  an  iffue,  and  acquiefced  under  the  decree. 


Cafe  297.       The  Attorney  General  verfus  Bowles  and  others,  July  24,  1754* 

fF.  ^.  bywil,  ri/'I  LtlAM  BOIVLES,  Efq;  being  poffeflcd  of  a 
the  third  of  M«y  ^^  large  perfonal  cftaie,  on  the  3d  of  May  1745  made  his 
'^rj^'^*^*/5°i'  will,  and  gave  five  hundred  pounds  to  be  raifed  out  of  his  pcr- 
on tru(i,io layout  lonal  ^itate  unto  the  defendants  Thomas  Jvavell  and  Jofepb 
%ooL  in  boiid-  BowUs,  their  executors    and   adminiftrators,   upon  truft,  thai; 

K'^'^^and  ^^^y  fl^Q^l^  '^y  out  part  thereof  in  building  a  fmall  fchooU 
the  remaining  houfe  in  the  village  of  New-church,  with  a  little  hpufe  ad- 
300/.  tobeUid  joining  for  a  fchoolmaftcr;  and  thereby  di reded,  that  the 
/<1V"  J/r/«r/ry,  purchafe  of  the  ground  and  expenccs  of  building  (hould  not 
to  be  a  main-  cxcced  two  hundred  pounds  ;  ^nd  the  remaining  three  hun« 
tenance  for  the  ^^cd  pounds,  he  direded,  fhould   be  laid  out  in  land,  ^A/wf 

niader :  the  i  /-        •  »  •  ^        i  n  i  •        i  •    /  . 

executrix  re-  real fecunty,  to  be  a  maintenance  for  the  malter :  all  which  he 
fuAng  to  pay  the  appointed  to  be  done  with  the  advice  of  the  proprietor  of 
ft'i!n,?rll!ght"in  Longbridge,  and  the  vicar  and  churchwardens  of  Hiw-churcb, 
tl>e  name  of  the    fot  the  time  being,  or  any  two  of  them. 

Attorney  Gene- 
ral, to  have  the  truHf  of  the  nvill,  in  refpefl  to  this  charity,  carried  into  etecQtion.     What  the  leftator 
has  dire^ed  to  be  done,  with  regard  to  the  3O0  /.  ia  contrary  to  the  ftatute  of  Mortmain,  9  Gn,  1.  and 
?oid  {  but  the  loo/.  may  be  laid  out  in  ^Udin|  a  fcfoppihoufe,  o;i  any  U|k4s  v^  the  Tillage  of  N.  tbongh 
|ipc  \v^  tl^e  purchai'e  of  Und^.  " 
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The  teftatorditd  in  yuly  1748,  and  his  widow  and  executrix 
foon  after  proved  the  will,  but  refufed  to  pay  the  five  hundred 
pounds  to  the  truftees ;  upon  which  they  brought  the  prefenC 
bill,  in  the  name  of  the  Attorney  General^  at  their  relation,  to 
have  the  truds  of  the  will,  in  refpef^  to  this  charity,  carried 
into  execution  ;  and  that  the  executrix  may  pay  the  trufteres 
the  five  hundred  pounds,  with  intereft,  to  be  applied  for  the 
charitable  purpofes  dircAed  by  the  will. 

The  principal  queftion  in  the  caufe  is.  Whether  the  devlfe 
of  the  five  hundred  pounds  is  within  theiUtute  of  Mortmain, 
9  Geo.  2.  c.  36.  fedf,  3.  **  All  gifts  of  lands,  i^c.  or  of  any 
•*  charge  afFedting  lands,  or  of  any  ftock,  or  psrfonal  ef^ate,  to 
^^  be  laid  out  in  lands,  isfc,  for  charitable  ufes,  which  (hall  be 
^*  made  in  any  other  manner,  (hall  be  void." 

Mr.  Attorney  General  Murray^  for  the  plaintifFs,  infifted, 
that  the  words,  or  real fecurity^  feemed  to  be  fet  by  the  teftator 
in  contradiftindtion  to  the  firft  part  of  the  will,  the  laying  out 
the  money  in  the  purchafe  of  land  ;  and  that  his  intention  was 
to  malcea  permanent,  fubfifting  fecurity^  for  the  annual  main- 
tenance of  the  fchool-maftcr,  which  may  be  done  by  invefling  ic 
in  government  fecurities,  and  meant  fuch  a  fecurity  as  this  in 
oppofition  to  bonds,  or  any  other  precarious  perfonal  iecurity. 

He  cited  the  caufe  of  Vaughan  verfus  Farmer  1737,  and  Gat" 
t4ri/l  \cr (us  Baker  in  1747-  In  one  cafe,  there  was  a  fum  of 
money  given  to  ereSf  a  fchoolhoufe  ;  and  in  the  other,  to  ere^  a 
hofpital\  and  in  both  cafes  your  Lord(bip  held  it  was  not  with- 
in the  lad  ftatute  of  Mortmain. 

Mr.  WiXhrahaniy  for  the  defendant  Elizabeth  Bowles  the  exe- 
tutrix,  and  refiduary  legatee  of  the  teftator  If^iiiiam  Bowles^  in- 
fifted  that,  by  the  words  real  jecurities^  the  teiUtor  meant  mort« 

fageft,  and   is  fo  underftood  in  common  parlance  \  and  your 
tordlhip  in  thofe  decrees,  where  money  is  directed  to  be  laid 
out  in  government  or  real  fecurities^  takes  it  in  this  fenfe. 

He  cited  the  cafe  of  Jones  verfus  Humphreys^  determined  by 
the  late  Matter  of  the  Rolls,  where  he  held  that  thedevife  of 
m  mortgage  to  a  charity  it  void,  being  within  the  ftatute  of 
Mortmain,  9  Geo.  2. 

Lord  Chancellor, 

This  adiof  parliament  mud  receive  a  natural  conftruAion^ 
and  fuch  a  one  a»  will  moft  effedually  anfwer  the  end  of  the 
legiflaiure. 

3  F  4  The 
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The  intent  of  the      Thc  general  intention  of  the  ftatute  is  not  to  reftrain  diarity, 
,a  is  not  to      j^  prevent  the  difpofition  of  real  cftate,  and  unwamnuUj 

teftrain  charity,     ""*  -^^r  ..rt..  lu-.i^- 

bat  to  prevent     or  by  furprize  difinheriting  the  neur  at  law. 

the  heir*s  being 

difmherittd  by         j,^  ^^  f^^^  ^y^^  ^^^  ^^^^  ^^  ^j^^  bcqucfts  in  Mr.  BnuUi't  will 
iprizc*  ^^^  ^^jj  under  different  confiderations. 

With  regard  to  the  two  hundred  pounds,  there  is  no  doubt 
his  intention  was  to  difpofe  of  it  in  the  purchafe  of  ground,  ami 
to  build  upon  it  a  houfe  for  a  fchoolmafter  :  if  there  had  been 
any  land  in  this  parifli  appropriated  to  any  other  charity,  and 
the  fchoolhoufe  had  been  permitted  to  be  built  there»  I  do  not 
fee  but  this  would  have  efFeAually  ^nfwered  the  intention  of 
the  teftator. 

Thetftreftrtini  Such  a  dcvife  as  this  is  certainly  contrary  to  that  claufe  in 
f^afeftL^"  i*  ^^^  *^  ^^  parliament,  which  does  as  well  reftrain  the  giving 
h^Jeut  hVnd,  fnfonal  iJiaU  to  bt  laid  out  in  landy  as  thc  devifc  of  land  itfelf. 

as  much  as  thc 

Ufelf! ''^  ^*"**  In  the  cafes  cited  by  Mr.  Attorney  General,  as  it  was  not 

abfolutely  neceflary  to  lay  out  the  fums  devifed  in  the  purchafe 
of  freehold  lands,  but  might,  at  the  difcretion  of  the  trof* 
tees,  be  invefted  in  leafehold  eft  ate,  renewable  from  time  to 
time,  it  was  held  for  thatreafon  not  to  be  within  the  ftatute  of 
A^Iortmain. 

Therefore  if  the  truftees  can  fhew  me  any  chairitable  dona- 
tion in  the  pari(h  already,  where  there  is  ground  on  which  the 
two  hundred  pounds  may  be  laid  out  for  building  a  fchool- 
houfe, I  fliall  be  of  the  fame  opinion  in  this  cafe,  and  there- 
fore will  not  difmifs  the  information  as  to  this  part,  but  leave 
it  to  the  truftees  to  lay  propofals  before  the  court« 

The  meaning  of  With  regard  to  the  remaining  three  hundred  pounds,  lam 
wordimuftbe      of  opinion   it  is  clearly  within  the  afl:  of  parliament;  for  I 

fenfc^aT before"*^  "^"^  ^^^^  ^^^  meaning  of  words  juft  in  the  fiimc  fcnfc. as  before 
the  %&,  and  new  the  ad,  and  muft  not  fuSer  new  ideas  to  be  annexed  to  thetn  in 
iaeis  not  fuffcrcd  ^^^^^  jq  ^^^^^  ^^^  ftatutc,  which  in  a  great  meafure  would  be 

to  be  annexed  to  j    ,-       •         •  ® 

them,  in  order  tp  defeating  It. 

evade  the  Aaiuce. 

A  known cfta-  '  ^^  admit,  that  where  one  purpofe  is  lawful,  and  the  other 
bi  (heddimnaion  Unlawful,  the  court  have  laid  hold  of  the  former  toanfwcr  the 
in  this  court,  be- charitable  purpofe  I  but  here,  the  money  is  not  Only  direded 

twcen  govern  •^ii-ji..  -       r  i    r        •  /  t_ 

ment  and  real  ^°  ^^  ^^'^  °"^  *"  l^"d,  but  in  fomc  real  jtcuTitj^  I  can  take 
fccuritici.  thcfc  words  Only  in  the  common  fcnfc  and  acceptation  ;  for 

fdop;ed  m'tb^  there  is  a  known  eftablifhcd  diftinaion  in  this  court  between 
law,  and  muft  be  government  and  real  fecuritiei^  and  the  latter  means  mortgages 
underftood  to      or  dhcr  incumbranccs  affcdins  land. 

mean  landed  ic-  ^ 

CtiXitifS  onW. 

a  The 
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The  word  nal  is  a  term  adopted  in  the  law,  and  can  never^"*  compofitioa 
be  underftood  in  any  other  fcnfe  than  landidfecurttitsi  as  forj^*^^^^"**^^* 
lAftance,  in  the  diilindion  which  has  been  made  between  layment  of  tbt 
real  compejition  and  modulTes,  nal compofition  does  not  mean  any  "*"PJ^J^"»^^ 
fubAantial^  permanent  fecurity  for  the  payment  of  the  com- ^^"li^^of  ti^l^cf. 
pofition,    but  land  fubftituted  in  lieu  of  titbes,    or  a  rent« 
charge  ifluing  out  of  land. 

The  information  in  this  refpeft  therefore  muft  be  difmifled  ; 
but  with  regard  to  the  other  part,  I  will  give  the  truftoes  an 
opportunity  of  laying  propofals  before  me,  of  invefting  the 
money  in  fuch  a  manner  as  will  heft  anfwer  the  charitable 
purpofe, 

I  declare,  in  the  firft  place,  the  300/.  which  by  the  tefta-- 
tor's  will  is   direded  to  bi  laid  out  in  landj  or  fonu  real  fecurity^ 
for  the  maintenance  of  the  fcboolmajler^  is  contrary  to  the  ftatute 
of  9  Geo,  2.  and  void  :  and  as  to  fo  much,  let  the  informa- 
tion be  difmifTed. 

With  regard  to  the  200 /•  I  declare,  the  fame  cannot  be 
laid  out  lawfully  in  the  purchafe  of  lands,  but  that  the  fame 
may  be  lawfully  laid  out  in  building  a  fchoolhoufe  upon  any 
lands  in  the  village  of  New-churchy  which  now  doth  or  may 
belong  to  that  parifli ;  and  the  truftees  are  to  be  at  liberty  to 
lay  propofals  before  the  court  for  this  purpofe. 


Anonymous.     Augufl  3,  1754-  Cafe  298. 

A  Plea  of  a  former  fait  and  decree,  in  bar  to  the  prefent  a  decree  mad  be 
bill ;  it  appearing,  that  the  decree  was  not  figned  and  '°J^'^  ^T^\x, 
inrolled.  Lord  Chancellor  would  not  allow  it,  as  it  is  the  m  ba?to^a*ecn^ 
flanding  rule  of  the  c<^rt,  that  you  cannot  plead  in  this  man-  ^u»^  forthefaiM 
ner  before  inrolment}  and   therefore  direded  it  (hould  ftand"**""* 
for  an  anfwer,  with  liberty  to  except.        , 

Wortley  verfus  Birkheady  the  fame  Day.     A  demurrer  for  want  ofQak  299. 
equity.     The  Attorney  General  counfel  for  the  demurrer. 

AFTER  a  decree  in  the  caufe,  a  new  original  bill  was  After  a  derrre  Iq 
brought  between  the  fame  parties,  ftating  the  very  fame  *  .^""^"iV",, "''*' 
matter  as  in  the  former,  and  all  the  proceedings  in  it,  and  the  noTte  trllhT 
hearing  before  Lord  Chancellor  was  in  December^  1748.  between  the  lame 

paitiet.  and  for 

The  material  part  of  the  decree,  as  to  the  prefent  fuit,  was  lerV  *°*  "** ' 
a  reference  to  the  Matter  to  take  an  account  of  the  plaintift'*s  »  ^^«.-  s?'. 

fccuritiec ,  ^*  59«- 
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fe^urities  mentioned  in  that  caufe,  and  of  what  thejr  bad  re« 
ceived  from  rents  and  profits  with  common  diredions  ;  and 
the  Mafter  was  to  inquire  into  the  priority  of  the  incum- 
brances ;  and  the  eftate  in  queftion  was  decreed  to  be  fold, 
and  the  money  arifing  from  the  fale  to  be  paid  to  incvm- 
brancers,  according  to  their  refpedive  priority. 

The  prefent  bill  ftates  the  feveral  proceedings  before  the 
Mafter ;  and  that  the  plaintiff  had  produced  a  deed  of  the  29th 
of  November^  17249  sind  another  in  July^  1727  ;  and  then  fers 
forth,  that  there,  were  judgments  in  the  5th  of  ff^Uiam  2nd 
Afaryj  and  9th  and  loth  of  Jpril^  16941  and  alfo  a  prior 
mortgage,  difcovered  fince  the  hearing ;  but  the  Mafter  not 
allowing  the  plaintifF  to  tack  his  mortgage  to  thefe  fecurities 
now  diKoveted  ;  he  therefore  has  brought  his  bill,  tnfifting 
upon  his  right  to  do  it ;  and  prays,  that  he  may  be  permitted 
to  do  it  accordingly. 

The  demurrer  goes  to  fuch  part  of  the  bill  as  (eeks  fatis- 
fadion  for  money  claimed  to  be  due,  under  the  deeds  of  tbo 
29th  of  November^  1724,  or  under  the  deeds  of  1727,  in  pre- 
ference to  the  defendant's  demands,  under  a  deed  of  a  prior  date 
in  1724  ;  and  fubmits  to  the  court,  that  the  plaintiff  is  pre- 
cluded from  this  after  the  pronouncing  of  the  decree. 

Or,  if  he  is  not  precluded  by  the  decree,  that  this  bill  is 
improper  ;'  becaufe  the  plaintiff  may  then  come  under  the 
decree,  in  order  to  have  it  fettled,  whether  he  has  not  a  pri- 
ority. 

The  affignments,  which  tack  the  plaintiff's  deed  to  the  old 
mortgage  and  judgment,  bear  date  only  in  1751  and  1754. 

The  priority  between  the  plaintiff  and  defendants,  in  the 
former  caul'e,  is  the  material  point  put  in  queftion  thcre« 

What  is  prayed  by  this  bill  is,  in  effed,  to  alter  and  do 
what  is  diredly  contrary  to  the  former  bill,  but  not  to  reverfc 
it. 

There  is  no  inftance  where  this  court  has  made,  between  the 
lame  parties,  two  oppofite  decrees,  in  two  different  caufe^j 
and  therefore  the  prefent  bill  is  totally  improper. 

Nor  can  there  be  any  cafe  cited,  where  this  court  have  al« 
lowed  of  tacking  incumbrances  after  a  decree  has  been  pro- 
nounced i  and  whether  this  is  within  or  without  the  foroier 
decree,  quacunque  via  datiy  it  is  improper,  and  the  demurrer 
ought  to  be  allowed. 


Mr,  Y§rke^  counfel  of  (he  Omhc  fide ; 


This 


in  the  Time  of  Lord  Chancellor  Hardwicicc,  Si I 

This  is  a  bill  prima  imprejionis. 

There  are  only  two  ways  of  proceeding ! 

Either,  after  a  decree  is  figned,  and  inrolled,  by  a  bill 
of  review ;  or,  if  not  figned,  there  muft  be  an  application  to 
the  court  to  bring  a  fupplemental  bill,  in  the  nature  of  a  bill  of  • 
review;  and  an  original  bill  cannot  be  brought  to  aiFeA  or 
alter  a  deoree,  unlefs  in  a  cafe  where  the  decree  was  obtained 
by  fraud. 

The  rule,  with  regard  to  tacking,  is,  that  a  third  incum* 
brancer  taking  in  the  firft  to  give  him  a  priority  to  the  fecond 
mortgagee,  muft  have  no  notice  of  the  fecond  at  the  time  of  his 
money  lent ;  but  this  has  never  been  allowed  after  a  decree,  nor 
do  I  know  it  has  been  fufFered  even  after  a  bill  brought^ 

Mr.  Hojkins^  of  the  fame  fide  : 

The  matter,  which  is  difcovered,  is  not  a  matter  exifting 
before  the  fuit,  but  fubfequent ;  and  if  this  fuit  was  fufFered 
to  go  on,  there  would  be  two  cla(hing  decrees  with  each  other. 

This  bill  admits  the  priority  of  the  defendants;  and  there- 
fore, if  we  have  obtained  a  right  by  the  decree,  which  direds 
our  mortgage  to  be  paid  in  the  firft  place,  this  court  can  never, 
by  a  tranfadion  between  the  prefent  plainiilF  and  a  ftranger, 
vary  the  decree,  as  to  a  right  aAually  attached  to  the  defendant. 

Such  a  proceeding  as  this  would  be  big  with  abfurditier;  b<- 
caufe^  fuppofing  the  plaintiff  (hould  have  a  decree,  yet,  if  ano- 
ther incumbrancer  hereafter  difcovers  a  mortgage  precedent  to 
the  plaintiff's,  he  may,  with  an  equal  right,  bring  an  origi- 
nal bill  to  vary  the  firf^  decree  and  the  fecond,  fo  that  there 
will  be  no  end  of  litigations  if  this  was  to  prevail. 

X^oRD  ChancelloU, 

If  a  bill  of  this  kind  was  fufFered,  it  would  make  great  con- 
fufion  in  the  proceedings  of  this  court,  and  introduce  the  ut- 
moft  inconvenience^ 

As  to  the  third  mortgagee's  talking  in  a  prior  fecurity,  in  or-  a  third  mort- 
der  to  ouft  and  difplace  the  fecond  mortgagee,  I  am  clearly  of  f *j[^  ,^°°' ^j^^ 
opinion,  that  fuch  a  tranfadion,  after  a  decree  to  account,  and  fetarity,  todif. 
beforp  the  Matter  has  made  his  report,  will  not  avail  to  the  pre-  ?*•«•  fecond 
judicc  of  the  fecond  mortgagee:  an4  thtrefure  d$  t^ll^w  thf  d$^^^^l^^^l 

plt^rr^r^  accoont,  and  be- 

fore the  Maflcr 
has  m4*!e  bis  r*> 
fjmp  p«rt. 
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Cafe  300.  j^^^p  Y^rfus  Ma€krell^  Auguft  7,  1754. 

On  the  cifcum.      ^    Crofs-biU  bad  been  difmifTcd  with  cofts,   but  b^^^"*  ^^c 

lUncei  of  thii  '  * 


A 


cafe,  thoygh  the  x\.  ^^^^  ^^^^  taxed  or  afcefiained)  the  plaintiff  died. 

plaiatifT  died  be« 

were  taxed!^  yet  '^^^  queftion  was.  Whether  the  defendant  can  revive,  or 
the  defendant     there  Can  be  any  method  of  proceeding  in  rcfpe£t  of  tbefe  cofts. 

may  revive  for 

a  Vea.  cVo,  The  general  rule  is,  that  cofts  moriuntur  cum  perfona^   and  it 

pi.  204.  was  faid  there  was  nothing  to  diftinguifli  this  out  of  it,  aor 

does  the  cafe  fall  within  any  of  the  exceptions  to  the  rule. 

Lord  Chancellor, 

Upon  the  general  rule  as  laid  down,  there  can  be  no  revi- 
vor ;  otherwise,  if  the  cofts  had  been  taxed. 

The  right  to  I  always  held  this  to  be  a  hard  rule,  and  a  very  nice  diftinc- 
cofts  ii  the  fame  ^i^n    j|,g  ^\^^  ^^  ^,^^5     jg  ^^e  fame  before  taxation  as  after, 

before  taxation  aa       ii®i_i_/--j 

alter.  Only  the  quantum  has  not  been  aicertained. 

This,  I  think,  is  one  of  the  cafes  where  the  court  ought  to 
difpen(e  with  the  ftri<Sl  rule. 

Where  there  is  a  particular  fund  to  anfwer  the  cofts^  the  coart 
will  diretSt  then)  to  be  paid  out  of  that  fund. 

The  caufe  was  heard  on  the  original  and.  crofs-bill  at  the 
fame  time,  and  the  decree  in  the  original  bill  gave  the  defend- 
ant his  cofts  out  of  the  furplus. 

A  crofsbnis  The  crofs-bill  is  a  defence,  and  always  coniidered  fo,  and 
a  defence,  and  fo  ^j,^j^fQj.g  jjut  one  caufe  :  the  court  havincr  given  thd  defend* 
the  original  •  ^"t  his  coits  in  the  Original  bill,  can  any  thing  be  more  natural 
they  aie  always  than  to  dedu(5l  the  cofts  he  was  to  pay  on  account  of  tbecrofi 
conftf'-rcd  bur     IjJii    q^^  ^f  vihzt  hc  is  to  rcccivc  on  account  of  cofts  unon  the 

as  one  c*uic,  •    •      i  i    n  5 

original  bill  r 


have 


I  of  opinion  the  taxing  of  the  cofts  in  the  crofs  bill  ought  to 
..„ve  been  ftaved  till  the  Mafter  had  taken  the  account  in  the 
original,  and  it  was  feen  what  was  due  to  the  defendant  in 
that  caufe,  and  that  both  are  fo  conne6^ed  together,  they  can 
be  confi  Jered  but  as  one  only,  and  therefore  the  exception  to 
the  Mafter*s  report,  for  not  allowing  the  defendant  in  the 
crofs  bill  to  revive  for  the  cofts  againft  the  plaintiff*,  who  is 
dead,  ought  to  be  allowed. 

h 


in  the  Time  of  Lord  Chancellor  Hardwickb.  813 

Ik 

In  the  matUr  ofThehias  Hogan  a  lunaiUi^  Augufi  9,  1754.         Cafe  301. 

TH  E  petitioner  had  taken  all  the  affidavits  before  himfclf  Affidivit«  tmkoi 
notwithftanding  he  had  been  Solicitor  throughout  the  ^ho  wLTfoiki. 

Caufe,  tor  in  the  caufey 

ctnnot  be  read. 

Lord  Chancellor, 

If  I  had  known  this  at  the  time,  I  would  not  have  fuffered 
the  affidavits  to  have  been  read. 

,    At  common  law  it  is  always  obje£led  to,  and  difcounte-. The  petition  ait- 

nanced,    and   equally  fo  in  equity,  from   the  inconvenience  ^'^"^Jj^atd  to 
that  would  arife  if  fuch  a  practice  >¥as  fufFered  ;  for  this,  and  comeoutof  tlie 
other  rcafons,  the  petition  was  difmiffed  with  cofts  to  come  Solicitor*!  p^kct 
out  of  the  pocket  of  the  folicitor,  who  thus  very  improperly  llffidAYiti. 
took  the  affidavits. 

Ex  parti  Bircbelly  November  i,  1754.  Cafe  joa*. 

AN  application  on«the  behalf  of  Sarah  and  Afary  Birchell^  Anwrfiifiiniy 
infants,  that  a  guardian  may  Be  appointed,  Sarah  being  Jj^jf^^^JJlJ^*!, 
19,  and  Mary  12  years  of  age.  dependisg. 

And  at  the  fame  time  Mr.  Cr^o^i^r. applied  for  l^ave  to  mar* 
ry  Sarabj  the  relations  aflenting. 

Lord  Chancellor, 

•  ■ 

The  firft  part  of  the  petition  is  necefTary,  as  one  of  the  in- 
fants is  fo  young* 

But  there  is  no  fort  of  occafion  for  the  latter,  and  goes  upon 
a  miftake  and  niifapprehenfion  of  tfaetaarciage  bill. 

If  perfoot  would  attend  to  the  RkhricJtj  which  is  now  of 
150  years  ftand^ng,  they  have  a  very  eafy  method  to  purfcre  by 
publiihing  the  banns  in  the  church,  and  if  there  is  no  lawful 
impediment,  nothing  can  prevent  the  marriage. 

When  I  confider  t\it  Rubrick^  and  the  aft  of  uniformity,  ^'<*^'^^«"^*' 
which  takes  in  the  very  text  of  the  Rubrick,  I  am  aftoniQicd"fif'fj^i\,l 
how  licences  ever  got  footing  in  this  kingdom  ;  and,  for  my  mamag^i  were 
own  part,  I  could  wi(h,  that  all  marriages  were  by  publication  ?y  pubiiwiioaof 
of  banns  only.  ^'  ^  '^•°°*  ^"'^- 

I  have 
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I  have  lately  bad  a  young  gentleman  and  lady  out  of  Glen^ 
ieftirfiin^  wbofe  fortune  was  only  800/.  to  petition  me  for 
leave  to  marry,  which  was  putting  themfelves  to  a  very  need- 
lefs  charge,  and  therefore  I  mention  this,  to  prevent,  for  the 
future,  the  trouble  and  expence  to  parties  in  fuch  applications. 

The  uncle,  Mr.  Rohgrt  Bircbell^  appearing  in  court,  who  is 
likewife  the  only  ading  executor  under  the  will  of  the  father, 
in  which  all  his  perfonal  eftate  is  divided  in  equal  (hares  be- 
tween the  two  daughters  and  his  wife,  agreeing  to  accept  of 
the  guard ianlhip  at  the  defire  of  the  infants  his  nieces^  he  wn 
appointed  accordingly,  though  no  caufe  was  depending. 

And  Lord  Cbanetlhr  faid,  after  the  order  is  drawn  up,  and 
he  is  properly  guardian,  it  will  be  in  his  difcretion  to  approve 
or  not  of  the  match  propofed,  but  would  give  no  dtrediont 
himliilf  on  this  part  of  the  petition. 

Cafe  303.  ^^  P^"^^  Catcoty  Niwrnbir  i,  1 754. 

The  aaminiftn-  HT^  ^  £  petitioner,  who  was  adminiftrator  of  Tyrrel^  a 
tor  of  1  btnkrupt  ^  bankrupt,  applies  to  the  court  for  the  bankrupt's  allow* 
hStoJe/d-    '"^^^  ^^  having  made  a  neat  dividend  of  101.  in  the  pound. 

kWaoce,  when    .        '  ^       ^ 

he  hu  diTidfd         L^rd  ChoncilUr  ordered  that  the  affignee,  out  of  efi^ds  in  hfs 

soj.intbep<Hiiid,  hands,  (hould  pay  the  allowance  to  the  petitioner,  at  the  rate 

of  ^L  piT  ant.  on  the  money  got  in,  not  exceeding  the  fum 

•>7^.£*^^r  of  200/.* 
ao8. 

Cafe  304,  Maitland  yet{\x$  ff^lfin^  Dicmber  17,  1754. 

Lord  Chancellor, 

Where  a  rlea  it  A  Bill  was  brought  to  impeach  the  defendant's  purchafe  of 
to  the  relict  only,  J^^  an  eftate  that  belonged  to  Mr.  Hajltwood  of  fVn-cf/lerJbiri^ 
ranrfor'fnln^for  ^^ud  and  impofition,  and  inCfting  it  ftiould  be  confidercd 
fwer ;  the  wor4<  ouiy  as  a  mortgage,  the  defend^t  not  having  paid  near  the 

^'itb  liberty  to        y  g]  y^ 
except  rooft  be 
added,  to  prevent 

ihceftabiifhingit      The  defendant  pleaded  the  purchafe  deed,  the  feveral  fums 
••****^*''^^'^'^' which  were  the  confideration,  and,  amongft  the  reft,  a  fum  of 
4958/.  odd  money,  really  paid. 

But  then  it  was  pleaded  in  fuch  a  manner,  that  it  feems  ra» 
ther  a  recital  of  the  purchafe  deed  \  whereas  it  ought  to  have 
been  pleaded  diftindt  ai^d  feparate  from  the  recital,  and  ibould 
have  been  averred  by  the  plea,  that  the  faid  fum  mentionid  as  tb$ 
conjidiratton  in  the  deedy  was  if  all)  and  buau  bde  paid. 

X  Tbii 


in  tht  Time  of  Lord  Chancellor  Hard  wicks.  815 

This  being  a  plea  to  the  relief,  and  not  to  the  difcovery,  if 
I  was  to  dirc6l  it  (hould  ftand  for  an  anfwer,  without  the 
words,  with  liberty  to  except,  it  Would  be  eftabiiihing  it  as  a 
good  anfwer,  and  therefore,  to  prevent  this,  it  is  neceflary 
thefe  words  (hould  be  added. 


Radford  verfus  WtJfon^  tbifami  day.  Cafe  305. 

Lord  Chancellor, 

IN  the  prefent  cafe  there,  is  a  plea  put  in  of  a  purchafe  for  a  where  the  bill 
valuable  confideration  without  notice,  cloathed  with  apof-  clurget  panka* 
feffion  of  40  years,  ( for  the  eftate  was  bought  in  1714),  and  )^"**  ^i*^*** 

-II  .L  '^  'i-  i_      ^L         1   •    ^-/r    ..L      'IT      •     ^   •!     •      ^1-   ^  inftincet  of  no- 

all  the  equity  let  up  by  the  plaintitr,  the  lilue  in  tail,  is,  that  ticeofthepiaiii- 

there  was  notice  of  the  will  under  which   the  eftate-tail  was  tifr*i  title  on  the 
created,  and  that  there  ought  to  have  been  a  recovery  fufFered  d^^f^^/j^tjce 
jn  the  Lord's   court  by  the   tenant  in  tail,  the  anceftor  of  genmiiy  is  not 
the  plaintiff,  at  the  time  the  eftate  in  queftion  was  purchafed^^^^i^t. 
by  the  perfon  under  whom  the  defendant  claims,  and  that  a 
bare  furrender  only  is  no  bar. 


It  has  never  been  laid  do.wn,  that  a  common  recovery  is 
necelTary  to  bar  an  eftate-tail  in  copyholds,  and  therefore  I  am 
of  opinion,  that  an  equitable  eftate-tail  in  a  copyhold  will  be 
barred  by  a  furrender  in  the  Lord's  court. 

Some  judges  who  have  fat  here  have  been  of  opinion,  that 
an  equitable  eftate-tail  at  common  law  might  be  barred,  even 
by  a  deed  of  bargain  and  fale  ioroUed  ;  but  it  has  been  held 
other  wife  fince,  and  now  a  recovery  is  neceflary. 

Here  the  inftances  of  notice  charged  in  the  plaintifPs  bill 
are  particular  and  fpecial,  to  which  the  defendant  has  given  no 
anfwer,  and  therefore  the  plea  muft  be  over-ruled,  for  a  ge- 
neral denial  of  notice  is  not  fuiScient,  it  muft  be  denied  as 
fpecially,  and  particularly  at  it  is  chacged; 


Hawley  verfus  TayUr^  thifome  doy^  ^  /.       g 

THE  bill  ftates  a  right  in  the  plaintiff  to  a  quart  in  every  Agenenldemur. 
four  buftiels  of  corn,  brought  to  the  market  at   Brent*  rcr  allowed  to 
ford,  for  toll,  by  virtue  of  a  grant  from  King  James  the  firft,  J^^jJ^i^.^^y 
and  that,  in  confideration  of  this,  his  anceftor  built  the  market*  the  piaimiflf 
place,  and  he  is  faimfelf  at  a  great  expence  in  repairing  it.  himfeif  being 

lioB  at  law. 
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And  further  fiates,  that  the  defeodant,  in  order  to  incroic 
upon  this  right,  and  prevent  the  corn  befng  pitched  in  tk 
market  as  the  grant  diredt,  in  combination  with  fever: 
farmen  in  the  neighbourbosd,  has  contrived  that  famplcs  c 
corn  fliould  be  brought  to  bis  houfe>  and  hung  up  there 
where  the  perfons  who  have  occaiion  to  buy,  may  come  and  dci 
by  fample  for  what  corn  they  want,  and  infilH  that  thit  is  ai 
incroachment  upon  bis  right,  and  defrauding  him  of  the  toll 
and  therefore  has  hrougnt  hit  bill  for  a  difcovery  of  dief 
matters. 

The  defendant  demurred  to  the  bill,  for  that  it  was  a  men 
queftion  at  law,  and  the  matters  of  hSt  fet  forth  by  the  cotn- 
platnant  himfelf  are  infufficient  for  him  to  proceed  upon,  n 
to  oblige  the  defendant  to  anfwer. 

LoKD  Chancellor, 

This  is  a  ctle^riiii  Juris,  and  if  the  plaintiff  is  Lord  of  tht 
market,  under  «  grant  from  the  crowa,  be  pay  bring  ao  afiioii 
at  law. 

Either  the  com  lodged  at  thie  defendant's  is  liable  to  toll,  oi 
not  liable,  which  maybe  determined  upon  an  a^on. 

If  the  defendant  ftops  thecrni  from  beins  brought  to  narket, 
it  is  a  foTcftalling,  and  an  indifiment  may  oe  preferred  againil 
him  upon  that  account. 

So  that,  upon  the  cfrcumftance*  of  this  cafe,  there  h  no  fort 
of  equity  which  will  intitle  this  court  to  interpofe,  and  con* 
fcquently  chc  demurrer  muft  be  allowed. 

Cafe  3C7.  Expartt  MaUbnot  a  Stnimfly  Dtcmtv  20,  1754. 

*S^flio1."tf  *  A^^'  ''«rr  ?•*«*' **'ebtondcrthecommiffion  in  the  right 

birk^p'cymir  J.VX  of  his  wiftf,  amounting  tofooo/.  being ber fortune  un- 

pron  ■  deki  in    der  a  marriage  lettleincnt,  and  has  alfo  brought  an  action  at 

*^ft*^iw     '**  '"  '*'*  ***"  '■'g*''»  ft"  *  debt  due  to  him  for  goods  fold  and 

Mafinifiio'aio  delivered, 

kit  own  Ti|^t  l«r 

himMrfrVm  ih<      '^^^  debt  provcd  under  the  commilBon  being  fo  large,  (»«• 

kMknpt.  vents  the  petiuooer  from  having  his cenificate. 

.V«.pl.9o. 

SccTi.  Atk. 

i«5.  fi.97.         Lord  Chancellor, 

The  court  undoubtedly  will  never  fufler  a  creditor  to  fplit 
a  demand,  and  prove  part  under  thecommiffion,  and  profecute, 
at  the  fame  time,  a  bankrupt  for  the  remainder  at  law. 


in  the  Tiixie  of  Lord  Chancellor  Hardwicke.  .  817 

But  this  cafe  is  quite  difFerent;  for  here  are  two  remedies 
and  difFerent  rights,  and,  I  (hould  apprehend,  he  might  even 
liave  done  it,  if  the  debts  had  been  both  in  his  own  right. 

The  prefent  is  the  ftrongeft  inftance  that  can  happen,  the 
debt  of  5000  /.  being  fccured  to  the  wife  by  a  judgment  before 
marriage,  and  will  furvive  to  her,  if  the  hufband  (hould  die  be- 
fore her. 

Suppofe  one  debt  had   been  due  to  Mr.  Gary  by  bond,  and  A  cret^itor  by 
another  upon  an  account  current,  and  he  had  brought  a  bill  **""**»  '"*^  ^1^" 
here  for  the  account,    and  an  a(^ion    at  law  upon  the  bond  j  j^^^^  ^""  J^^* 
thefe  are  two  diftin<5i  things,  and  therefore   the  court  will  let  a  biU  btre  for 
him  eoon,  both  in  law  and  equity.  ^^^  ^^y*^*  "'* 

°  '  ■        «'  art  action  vpon 

the  loimer. 

If,  indeed,  he  was  to  bring  a  bill  in  equity  for  an  account 
current,  and  an  adion  at  law  for  a  particular  item  in  that  ac- 
count^ the  court  would  in  that  cafe  oblige  the  plaintiff  to  make 
an  eledion. 

In  cafes  of  bankruptcy  the  court  may  determine  in  a  fummary 
way,  and  exercife  a  difcretionary  power  ;  but  notwithftanding 
this,  they  govern  themfelvcs  by  way  of  analogy  to  the  ufual 
and  ordinary  proceedings  in  the  court  of  chancery  :  and  as  the 
fame  rule  would  hold  in  the  point  of  eledlion,  if  Mr.  Gary  W2is 
carrying  on  a  fuit  by -bill  here  for  one  demand,  and  by  action 
at  law  for  the  other,  I  am  of  opinion,  in  this  cafe  likewife,  he 
ought  not  to  be  reftrained  from  his  double  remedy,  and  there^ 
fore  the  petition  muft  be  difmiiTed. 


Baldwin  vcv fxis  Afackown,   ^January  18,  1754.  Cafe  308. 

A  Supplemental  bill  brought  againft  a  defendant,  who  was 
no  party  to  the  original  bill,  to  anfwer  the  matters  charged 
in  the  original  bill. 

7^he  defendant  demurred  ;  and  for  caufe  of  demurrer  (hew- 
ed, that  he  was  no  paity  to  the  original  bill,  nor  was  any  new 
matter  pretended  in  the  fupplemcntal  bill  to  be  arifen  fince  the 
filing  of  the  original  bill. 

The  demurrer  allowed  by  Lord  Chanctlhr^ 
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abatement 

A'PIaintifFon  die  death  of  a  defend- 
ant is  not  obliged  to  bring  a  bill 
of  revivor,  but  may  file  a  new 
bill.  P^gf  486 

Account.  See  1Dcme>  fatter  fit 
Cbancetr,  ^fne  0?ofit»,  Jiifant, 
Vitt^0,  ^ili  of  l$cbiDO|. 

A  plea  of  a  dated  account  to  all  matters 
iefore  accounted  for  is  bad ;  it  fhould  a- 
ver,  that  it  is  juft  and  true  to  the  beft 
of  the  defendant's  knowledge  and  be- 
lief. 70 

Where  a  bill  not  only  impeaches  an  ac- 
count, but  charges  the  plaintiff  has  no 
'  comiter  part ;  if  the  defendant  pleads 
a  ftated  acount,  he  mull  annex  it  to  his 
anfwer.  303 

9T^mfiiiftration  ann  9Timini{trato;. 
Vide  O:ccutoz»  £»pintttai  Court, 
S^\x%^\\\ViZ  of  9(fef%.  &c.  ^%%x  of 

A  bill  brought  by  a  creditor  of  an  in- 
leilate  for  100  /.  on  note,  charging  that 


*thc  admini/lratrix  promi  fed  to  pay  it 
as  foon  as  fhe  could  get  in  efFeils,  to 
which  (he  pleaded  the  (latute  of  limi- 
tations, and  that  (he  made  no  prcmife 
to  pay  the  note,  too  general",  for  Jhe 

Jhould  ha^ve  pleaded pe  made  no  prcmife 
to  pay  out  of  ajfets,  P^g:  79 

If  the  principal  is  barred,  the  inicrcft  is 


fo  like  wile. 


7« 


Though  the  mother  took  out  adminikra- 
ration  during  her  daughter's  minority, 
yet  the  moment  fhe  comes  to  the  age  cf 
17,  (he  is  ipfffailo  adminiftr.ithx,  and 
fo  confidercd  by  relation  frcm  the  bc^ 
ginning.  4-23 

An  admiaiftrator  durante  mtnore  ^etatc,  is 
in  general  a  competent  witnefs  after  the 
adminiilration  is  determined.  603 

A  truftec  is  confidered  in  this  court  as 
having  namtereft  at  all,  and  is  exanii- 
ned  by  order  cver)^  day ;  but  un  exec  uior 
or  admini'trator  in  truithave  been  de- 
termined not  t*)  be  capab.e  ot  b'?ing 
examined  ;  the  grouna  ot  this  diiiiuc- 
tion  is,  that  an  executor  is  aniv.cii'.ble 
for  dc vafcivits,  ^c,  which  may  g: .  -  in 
i5r.|.ioper  bi;s  to  his  minJ,  aiju  tiie 
poiiibiuty  ot  mJe  adminiitr^t:u;i  lian 
induced  thib  court  to  reject  ium  us  a 
witnefs.  co^ 

3G  2  Aa 
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An  admlniilriltor  durante  minore  atate 
cannot  fue,  nor  can  he  be  called  to 
account  but  by  the  executor^  and  he 
is  not  anfwerable  to  any  other  perfon 
for  whatever  he  may  do  during  his  aci- 
ni iniftration.  «?«^*  604 

If  an  action  at  law  (hould  be  brought 
againft  an  executor,  fuch  adminiftra- 
tor  may  be  introduced  as  a  witnefs  for 
hitn>  and  if  To,  it  ^ould  be  hard  to 
fay,  he  may  not  be  examined  in  equi- 
ty. '  605 

Up  is  very  little  more  than  a  perfon  ap- 
pointed ad  colligendum  bona^  or  admi-r 
nilUator  pendente  lite^  who  are  always 
admitted  as  witnc/fes.  605 

After  fuch  adminiflrator  has  pofFcfled 
himfelf  of  cffe6b,  if  brought  before 
the  court  without  the  executor,  he 
may  demur  for  that  caufe.  606 

The  bill  charged  the  adminiHrator  du- 
rante  minore  at  ate  had  not  accounted, 
and  delivered  over  the  affets  received 
to  the  executor,  who,  by  her  anfwcr, 
inibcad  of  infilling  Aie  had  accounted, 
fubmitted  to  pay,  this  made  her  an 
;ncomDetent  witnefs.  ^05 

'though  an  a£lion  be  brought  for  feveral 
demands,  and  a  judgment  for  one 
only,  it  is  as  much  a  judgment  as  if 
there  had  been  a  particular  determin- 
ation upon  each.  627 


Mb  of  parliament.  See  l^eir  at 

3latD« 


Ena£ling  words,  if  they  take  in  the  mif- 
chief,  (hall  be  extended  for  that  pur- 
pofc,  though  the  preamble  to  the  ila- 
tutc  doe;s  not  warrant  it.  205 

Where  a  new  aft  of  parliament  is  made 
to  alter  the  law,  it  is  the  bulinefs  of 
judges  to  mould  their  pra6lice,  fo  as 
to  render  it  conformable  to  the  Icgif- 
laturc.  207 

No  luiLnce  o^  applying   f^r  an  a£l  of 
parliament  for  the  marriage  of  a  young 
Jiuiy,  vv'ho  has  a  money  portion  only, ' 
merely  bccaufe  flic  is  an  infant.     613 

The  reafon  why  fuch  applications  have 
|dcc(i  made  in  rcfpedl  to  red  cftatc  is. 


that  the  rights  of  infants  (hall  not  be 
bound  by  any  agreement  in  relation  to 
it,  unle^  the  hufband  fhould  have  if- 
fue  by  that  marriage.  Pa^6ij 

Coemption.     Vide  ^atfefactton, 

Ademptions  are  confined  to  fach  in- 
ilances,  where  a  teflator  applies  1^  fum 
of  money  to  the  fame  purpoie»  for 
which  he  had  before  given  the  lega- 
cy. 183 

j3iiboipron.    See  p^efcntatjcn  to  a 

An  advowfon  in  grofs  will  not  pafs  by 
the  word  lands,  but  by  the  words  te- 
nements and  hereditaments   it   will. 

460 

An  advowfon  in  fee  in  grois  is  aflets  by 
defcent,  to  fatisfy  bond-creditors.  465 

A  mortgagee  mufl  accept  of  a  mortga- 
gor's nominee  to  an  avoidance  of  an 
advowfon  ;  for,  inftcad  of  bringing  a 
bill  of  forecIofuK,  he  (hould  have 
prayed  a  fale  of  the  advowfon,     559 

affi&ali;t0.    See  2>atl)y  mil,  iFttte, 
Commitment* 

Where  a  bill  is  merely  for  a  difcovcry 
of  a  deed,  or  for  producing  it  at  law, 
no  affidavit  is  nccelFary ;  othcrwife, 
where  the  plaintiff  wants  to  change 
the  jurifdiftion  from  a  court  of  laW 
*to  a  court  of  equity.  132 

Affidavits  taken  before  a  perfon  who  was 
a  fclicitcr  in  thp  caufe  canpot  be  read. 

The  petition  difmifled,  and  the  cofls  di- 
rected to  come  out  of  the  folicitcr's 
pocket  who  took  the  affidavits  •       815 

agrcfmcnf.  Sec  purcbafc,  3n/ 
faiit,  artifUa,  Parct  Cteoencr, 
^pcrtfic^  ]deifo;maiicc,  SDcm 
aiiD  Ctiaptcr. 

Where  an  agreement  has  been  reduced 
to  a  certainty,  and  the  fubdancc  of 
the  fbfute  of  frauds,  Wr,  complied 
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With  ill  the  material  part,  the  forms 
have  never  been  infilled  upon.  P.  503 
Where  there  is  a  complete  agreement  in 
writing,  and  a  perjbn  who  is  a  party, 
and  knows  the  contents,  Aibfcribes  it 
as  a  witnefs  only,  fhe  is  bound  by  it, 
for  it  is  a  figning  within  the  ftatute. 

504 

JSgrcement  unttcr  !^anii.  Sec  s^ar^ 
nagc  Brocage. 

Agreement  parol.  See  fefafirtes 
of  iftauOBauD  pcr|urtc0,  JSgrce^ 
ment. 

fi.  in  her  life-time  agreed  with  M.  to 
convey  to  him  her  intereft  in  a  life- 
hold  eftate  for  30c/.  to  be  paid  at 
three  inflalments,  and  two  of  100/. 
ieach  were  paid  by  M,  accordingly, 
but  before  the  third  payment,  an  ac- 
cident happening  which  made  the 
thing  more  valuable,  and  H.  infixing 
on  an  advance,  ilf .  agreed  to  give 
140/.  more>  but  H,  dying  foon  af- 
ter, nothing  further  was  done,  nor 
the  conveyance  executed  :  Lord  Hard- 
nvicke  decreed  the  agreement  to  be 
carried  into  execution  in  favour  of  the 
adminiflrator  of  H.  againft  M,  and 
the  heir  at  law  of  H.  i 

Delivery  of  poffcffion>  or  payment  of 
money,  is  a  part  performance  of  an 
agreement  not  reduced  into  writing.  4 


njrccmenf^  to!)rn  to  be  perfojmcu 
in  dpcrie,  ano  tDfieit  nor.  See 
£)a:Ij,  fepccifick  J^z.Uimancc, 

In  general,  this  court  will  not  entertain 
a  bill  for  a  fpecific  performance  of 
contrads  for  chattels,  or  which  re- 
late to  merchandize,  but  leave  it  to 
law,  where  the  remedy  is  much  more 
expeditious ;  but,  in  the  prefent  cafe, 
tlic  agreement  not  being  final,  but  to 
be  made  complete  by  fubfequent  afts, 
a  bill  to  carry  it  into  execution  will  be 
allowed.  383 

The  court  ought  to  v/ri^h  with  great 
nicety  cafe*  of  this  kind,  before  thfv 
determine  the  bill  proper,  where  it  is 
a  mere  perfonal  chattel.  3S5 

£vrr/  agreement  of  this  fort  ought  to  be 
€£rtaintfaur  ^\^jmj}  in  all  iu  parib. 


or  this  court  will  not  decree  a  fpecific 
performance.  Page  ^S6 

itffrcrmcnt  on  £p.rriagc.  See  &:U 
tlcmient  after  cp^rriagc,  di^ut. 

annuifp.     See  &ur|3lU0  under  Ic^ 

ndcp,  ^ctitKca  c}  offtcr  ^tak, 
3l:uerca  of  ^onrp,.  SlUtts. 

The  plaintiff,  intitled  to  an  annuity  of 
'  200/.  a  year  for  life,  out  of  Sir^. 
Z.'s  eftate,  being  a  prifoner  in  the 
Fleet,  fold  to  R.  D,  three  fourths  of 
the  annuity  for  1050/.  and  in  the 
deed  there  was  a  provifo,  that  if  the 
plaintiff  (hoald  at  any  time  defire  to 
furchafe  back  the  faid  three  fourths, 
and  give  fix  months  notice  in  writing 
to  R,  Z>.  his  executors,  \^c,  and  pay 
the  1050/.  then  R*  D,  his  executors, 
fSc.  fliould  re-affign  to  the  plaintiff: 
at  the  time  the  parties  met  for  the 
execution  of  the  deed,  R^  D,  infiftcd 
upon  an  indorfement  on  the  back  of 
it,  and  figned  by  the  plaintiff,  that  if 
the  plaintiff  fhould  re-purchafe  or  re- 
deem the  three  fourths  of  the  annuity, 
it  fhould  be  upon  payment  of  1050/. 
and  75/.  and  all  arrears :  the  plaintiff 
being  in  pcrfedl  health,  and  under 
the  age  of  twenty-two  years  when  he 
executed  the  aflignment,  brought  his 
bill  to  be  relieved,  and  ihat  on  pay- 
ment of  wliat  lliall  be  due  for  prin-? 
cipal  and  intcreic,  the  defendants  may 
be  decreed  to  re-affign  the  annuity. 

**  Lord  Hardtvicke  was  of  opinion  the 
plaintiff  in  this  cafe  was  intitled  to  a 
redemption,  and  thr.t  the  annuity  he 
granted  ought  to  be  re-conveyed  on 
his  payment  of  105c/.  with  legal  in- 
tcrell,  to  be  computed  from  the  ift 
of  June,  1737,  the  date  of  the  deed, 
but  directed,  if  any  Aims  were  ad- 
vanced fcr  the  iniurancc  of  the  plain- 
tilr'^s  life,  they  fliould  be  added  to  the 
loco/,  and  carry  5/.  per  cent,  intc* 
reft  from  the  rei'pe^itivc  times  of  pay- 
ing the  fame.*'  278 

The  court  hath  very  prudently  avoided 

laying  down  any  general  rule  in  cafes 

cf  this  kind,  beyond  which  they  will 

not  go,  for  fear  the  fchemiflf,  for  cx- 

3  <^  3  orbiu 


A  Tmblt  6f  ifji  PriHtipal  Matters. 


I 


orhh.ini  intereft,  fliould  find  out  otlwr 
means  to  avoid  the  equity  of  this 
court.  279 

There  is  a  ftrong  foundation  to  confidcr 
this  ai  a  lean,  fvs  moil  of  thefe  bar- 
gains pre  merely  loans,  but  turned 
inio  this  (hape  to  avoid  tiie  llatute  of 
uiLry.  279 

Thfjc  is  Httic  difference  between  the 
meaning  of  the  word  reJemftiom  and 
repunbaj: ;  and  in  the  inJorfement 
tiicv  .-ire  ufcJ  uromircuouflv*  which 
i'mnvs  the  parties  themfelvcs  CDnfidcr- 
c  '  1 1  as  a  power  to  redeem.  280 

Tiii'fvr  being  no  covenant  to  repay  the 
iiiuiicy,  docs  not  make  it  Icis  a  mort- 
jtage,  for  the  Welfij  and  moll  copy- 
hold mortgagee  have  not  this  cove- 
nant. 280 

Lord  Hardftk'ukc  v/as  of  opinion,  that 
the  difference  in  the  value  of  annui- 
ties for  one's  own  life,  and  that  of 
another,  has  been  intirely  caufed  by 
the  dealers  in  thefe  annuities.       281 

The  variation  of  the  terms  was  taking 
advantage  of  the  plaintifPs  diJlrcfs, 
and  io  infected  the  v/holc  cafe,  that 
Lord  Hard-wicke  determined  the  r.grce- 
mcnt  ought  to  be  totally  fet  afidc.  281 

Lady  ('.  //.  gave  the  refiduc  of  her  eftnte 
in  trull  to  pay  the  produce  thereof  to 
Lady  Dutihy  for  lifo,  for  her  fepar.ite 
ufe,  and  after  her  dca:h  to  her  chil- 
dren, and  appointed  B,  executor. 
Lady  Dudhy  wanting  money,  took  up 
I2c/.  of  B,  and  granted  him  an  an- 
nuity of  40/.  during  her  life,  and  di- 
redl'^d  B,  to  pay  himfelf  out  of  the 
produce  of  the  refidue  of  LaJy  C.  //.'s 
cilatc,  by  quarterly  pnymenti. 

•*  JLcrd  harU-jjicke  i"aid,  LaJy  Dudley 
might  contraft  to  raife  money  by  loan, 
but  not  by  annuity,  as  it  is  too  large 
an  aniicipation,  and  therefore  flie  was 
allowed  to  redeem  the  annuity  from 
the  beginning,  though  made  irre- 
deemable, and  the  payments  already 
made  direAcd  to  be  applied  in  dif- 
chargeof  the  intereil  in  the  iirll  place, 
and  afterwards  in  fmking  the  prin- 
cipal, and  the  reiidue  to  be  paid  out 
of  the  produce  of  tiie  tcflatiLx's  ef- 
Ute."  541 

Where  an  annuity  is  given  to  a  relation 
for  lifcj  and  it  ha&  been  paid  for  any 


length  of  years,  without  a  dedttdion 
for  the  land-tax,  it  will  be  prefmncd 
to  have  been  fo  paid  by  mutual  con- 
fent,  and  the  prayer  is  not  untitled  to 
be  relieved .  Po^i  575 


3nftoer.  See  Cctt«, 
ait%  pi'^a,  Crccpticn?,  parlh^ 
mciiic^Bitl  ameaBrD,  Cotntnifi^ 
(ion  £)atl?,  iuluuftion,  iUuIft 
Demurrer. 

No  defendant,  by  his  anfwcr,  can  afied 
the  rights  of  other  parties.  232 

The  original  bill  brought  for  difcoveij 
only,  the  amended  bill  prays  relief; 
the  anfvver  to  this  is  to  be  coniidered 
as  a  part  of  the  anfwer  to  the  original 
bill,  as  much  as  if  ingrofled  in  the 
fame  parchment,  and  a  part  of  the 
fame  record.  305 

A  hufband's  bringing  a  bill  againft  a 
wife  is  admitting  her  to  be  a  feme 
fole,  and  ihe  inuft  put  in  her  aniwer 
as  fuch.  478 

The  court  will  not  allow  a  defendant  to 
amend  an  anfwcr  by  (Inking  out  of 
it  the  admilnon  of  a  fa£l,  by  which 
the  pTaintift  would  be  deprived  of  the 
bcnclit  of  this  evidence,  efpecially  as 
he  does  not  (wear  he  wa5  furpriied  in- 
to it,  or  ill  advifed  in  fetting  it  forth. 

5" 

The  party  is  not  bound  by  an  admifiion 

of  a  confcqucnce  in  law,  or  a  conse- 
quence in  equity,  for  the  court  is  to 
judge  of  the  law.  523 

0rbttrato;0«    See  jatmrir. 

To  a  bill  brought  againft  an  arbitrator* 
fceking  a  difcovcry  of  the  grounds  on 
which  he  made  his  award,  he  pleaded 
in  bar,  that  he  was  not  obliged  to  fee 
them  forth :  "  IjyrdHcrd^t'cAe  thought 
it  unreafonable  he  (hould  be  put  to 
{o  much  trouble  and  expenoe,  and  al- 
lowed theplea."  644 

If  there  be  a  palpable  miflake  or  mii- 
calculatior,  the  party  aggrieved  may 
bring  his  bill  againfl  the  party  in  whole 
favour  the  award  is  made  to  have  it  rec- 
tified,  and  not  againd  the  arbitrator.  644 
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flcNcEM.     See  affreementf,  f»i^z' 

f*.  JiT.  the  plaiotiiFs  father,  by  articles 
before  marrlt^,  hadtheelUceinque- 
ffion  limiteil  to  him  for  life,  ai\A  af- 
ter  hu  death  to  H.  his  intended  wife 
for  life,  and  after  her  death  to  the 
ufe  of  the  heir  male  of  iT.  W.  on  the 
body  of  H.  and  by  fcttlement  before 
marriage,  declared  to  be  in  perform, 
ance  of  the  articlei  ;  the  premifles 
were  conveyed  exaftly  in  the  facie 
manner.  T".  W.  in  hu  life-time  bor- 
rowed ofi>.  300/.  and  conveyed  the 
cibite  in  queftion  to  her  and  her  heir::, 
fi^tjed  to  redemption  ;  and  the  re- 
prefentatives  of  Dt  in  confideratiOD  of 
314/.  paid  to  them  by  K-  and  7*.  If. 
in  confideration  of  36/.  paid  to  hint, 
conveyed  the  equity  of  redemption  to 
K'  who  infilled  he  had  no  notice  of 
the  articles  or  fettlement  till  after  the 
death  of  t.  W.  and  likewlfe  on  Lis 
being  a  purchafer  for  a  valuable  con- 
fideration.  The  plaintiif.  the  only 
fon  of  the  marriage,  infilled  7*.  W, 
was  intended  to  be  but  tenant  for 
life,  with  remainder  to  hu  firft  and 
other  fons  in  tail ;  that  he  is  a  pur- 
chafer under  the  marriage-articles, 
which  are  to  be  conQdered  in  the  fame 
light  as  if  they  had  been  llriAly  car. 
ried  into  execution.  "  Lord  Hard- 
vtitit  was  inclined  to  think,  that  tKe 
limitation  in  a  fettlement  to  IT.  R. 
for  life,  and  to  the  ufe  of  the  heir 
male  of  his  body,  had  created  an  ef- 
tate-tail  in  him,  and  that  rhe  plaintiff 
hai  not  the  legal  title  to  this  elUte  : 
and  if  he  had,  was  notintitied  to  come 
into  equity  for  deeds  and  writings, 
till  he  had  cftabtiihed  his  title  firil  .it 
law,  and  therefore  difmifled  the  bill, 
fo  &r  as  it  prays  to  fet  aJide  the 
mmgage,  but  left  him  at  liberty  to 
redeem  X.  the  affignee  of  the  moit- 
gag«.  Pagt  191 

Where  by  articles  an  eftate  u  to  be  limi  t- 
ed  to  j^.  for  life,  to  hit  wife  for  life, 
remainder  to  the  heirs  of  the  body  of 
^,  thi>  is  confidered  here  as  an  elUie 
for  life  only  in  the  father,  and  tHe 
fettlement  made  after  fball  |>c  reCa- 


fied  by  the  articles  before  marriage^ 
P'g'  '93 

But  thoogh  it  has  been  done  between 
parties  to  the  articles  and  fettlement, 
and  mere  volnnteers,  yet  not  againfi  a 
pnrchafer.  193 

The  court  will  not  conftrue  words  which 
make  a  legal  eflaie-tail  to  be  carried 
into  ftrifl  fettlement,  except  in  the 
cafe  where  there  are  article*  as  well  as 
a  fettlement.  294 

Wbete  there  are  two  eqnities,  he  who 
has  a  fupertor  equity  fliall  caity  it : 
and  as  the  fettlement  here  was  before 
maixiage,  the  defendant,  at  a  pnr- 
chaJer,  has  a  fuperior  equity.        395 

aOieto.    See  fS^tttutoi,  ^ITetfiinar* 
qialleo. 


An  alienation  of  aJlecs  by  an  e 

good  at  law,  unlefs  done  collnjively. 

The  conrt  now  make  a  complete  decree 
in  bills  for  an  account  of  allets,  by 
^ving  the  party  his    debt  likewife. 

A  devifee  of  an  annuity  for  life  chatted 
on  the  perfonal  eftate,  where  there  i* 
.  a  deficiency  of  ailets,  Jhall  abate  in 
proportion  with  the  other  legatees  ; 
determined  on  the  authority  of  Haktm 
verfus  MtJIieel,  before  Sir  Jififh  Jt- 
fyS.  693 

9fllef0  ti?  Wttcent,   ant  in  f^ 

Sir  »'.  F.  in  his  fatho-'s  life-time,  in 
cmfidiratim  ef  a  marriagt  htfirt  had, 
and  of  1000/.  portion,  limits  the 
eftates  mentioned  in  the  deed  to  the 
ufe  of  him  and  his  wife,  and  their  iA- 
fne ;  and  covenanted,  widiin  fix 
months  after  hb  Other's  deith,  to  levy 
a  fine,  and  fufter  a  recovery  for  af- 
furing  the  premiiTes  to  the  ufes  in  the 
releafe,  with  a  power  to  revoke  thofe, 
and  create  new ;  he  accordingly  did 
revoke  them  j  and  on  fufFcring  a  re- 
covery of  thefe  eftatci,  he  conveyed  to 
two  perfons  and  their  heirs  the  ellate 
to  the  ufe  of  himfelf  for  life  ;  and  then 
created  a  term  of  3000  years  for  raife 
ing  portions  for  daughter^  and  youn- 
3G+  gef 
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* 


tpr  children,  remainder  to  his  firft, 
Wf.  Tons  in  tail  male,  remainder  in 
fee  to  himfclf.  The  executor  of  a 
bond -creditor  of  Sir  W,  F.  brings  a 
bill  for  an  account  of  his  pcrional 
ellate,  and  if  that  falls  (hort  of  fatis- 
fying  the  debts,  prays  that  a  fufficient 
part  of  the  real  ellate  may  be  fold : 
•'  Lord  Hard^Mtcke  faid,  the  real  ellate 
having  never  been  affets  of  Sir  IV.  F, 
the  lands  comprized  in  a  fettlemcnt 
made  after  his  marriage  are  not  liable 
to  his  debts  by  fpccialty,  for  they*  are 
not  fpecihck    liens  upon  theeftate". 

Page  63 1 

3 (rct0  marfbalict^,  tint  in  tsbat  iS>%x^tx 
IDcbts  ate  to  be  paiD,  See  i^pt' 
ci6cb  Hegacies. 

Jl/.  agreed  to  purchafe  an  ellate  of  the 
plaintiffs  foi  1200  A  hut  died  before  be 
had  faid  the  ivhoie  furckafe  money  : 
M.  by  will,  after  giving  800/.  legacy 
10  his  filler,  dcvi>s  the  cftate  pur- 
ch.iicJ,  and  all  his  perfonal  ellate  to 
J,  K.  and  makes  him  executor  :  J,  K. 
commits  a  dc<vafiai'it  of  the  perlonal, 
and  dies,  and  the  purchafed  eflate  de- 
icends  on  B.  K,  his  fon.  The  court, 
ro  give  the  legatee  a  chance  of  being 
paia  her  legacy  out  of  the  perfonal 
al7ct.s,  directs  the  plaintiff  to  take  his 
fatisfndio!!  upon  the  purchafed  ellate 
ff  r  the  rciiKiiiiJcr  of  the  purchafe-mo- 


ncv. 
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Afilcs  cli'KcnJfd  on  the  heir  at  law  mull 
l)c  applied  to  the  payment  of  debts, 
before  the  l.jiids  can  be  charged  which 
jii-c  Jfidjii ally  dei'i/cJ*  556 

3ttacl)mcnt.     See  ^olicito^ 

3ttc;nct^  aiiD   3)ciicito?,     See  £o« 

licito^ 

A  matter  coming  to  the  knowledge  of 
the  parly's  attorney,  Ijc.  before  the 
caule  v.a?  heard,  is  notice  tu  the  pan\ 
hinifelf.  35 

I  huu^h  a  country  attorney  ads  by  itn 
at  cnt  in  caui-5  in  this  court,  \et  h<'  io 
to  be  coniidered  as  the  folici:or  liki- 
vsile,  iliturh  he  rcfidcs  in  the  ccun- 


try  ;  and  what  is  known  to  him  b  con* 
ilrudive  notice  to  his  clients.  Page  37 
The  wife  an  executrix  of  an  attorney 
brought  a  bill  for  money  doe  for  bufi- 
nefs  done  by  her  hu/band,  as  the  de- 
fendant's attorney.  A  demurrer  to  the 
relief,  as  a  remedy,  is  at  law  under 
the  (latute  of  2  Geo.  2.  for  the  better 
regulation  of  attomies  and  ibiicitors. 
"  Lord  Chancellor //«r/iviVi(^  allowed 
the  demurrer".  740 

91oatt^,    See  3rbtttato^ 

If  arbitrators  ^re  miflaken  in  a  plain 
point  of  law,  it  is  a  ground  to  (efaiide 
an  award ;  othcrwile,  if  it  had  been  a 
doubtful  one.  ^^94 

An  award  being  made  by  judges  of  the 
parties  own  chufing  is  final,  unlcfs 
there  is  collufion,or  grofs  mifbehaviour 
in  tiic  arbitrators.  5  29 

A  defendant  is  not  obliged  to  fet  out  the 
account  between  him  and  the  plaintiff, 
after  an  award  in  his  favour  relating 
to  that  account ;  fir  a  plea  of  an  award 
is  good,  not  only  to  the  merits,  but 
to  the  difcovcry.  530 

Arbitrators  are  not  bound  to  give  notice 
of  the  time  they  intend  to  meet,  or  the 
particular  place  where^  530 

13tulmcnf» 

Sir  jfofjM  Ilar/op,  in  1729,  lodged  jewels 
tor  i\it'e  cuilody  in  the  hand^  of  Seamir 
a  jeweller,  inclofcd  in  a  paper  that 
was  lealed,  and  put  in  a  bag,  which 
was  alfo  fealed  with  the  plain tifPsfeal, 
and  depofired  at  Scamrr^fk  houfe;  and 
the  iamc  day  his  clerk  gave  a  receipt 
iv.T  them  in  thefc  words;  •'  Which 
'•  bag  lb  fealed  I  promife  to  take  care 
•*  of  for  Sir  John  Hartop^  for  my  maf- 
•*  ter  James  Seamer,"  (figncd)  iV/- 
claJ  hull:  and  in  the  receipt  all  the 
jewel*  were  fpecified.  In  February, 
173;,  Scamer  broke  both  the  feJs, 
tooi;  out  the  jewels,  and  carried  ihcm 
to  Mr.  Heart* s,  the  banker*s  (hop,  and 
Irnowed  300/.  of  the  defendant ;  de- 

.  p('i.tcd  the  jewels  as  his  own  proper 
guods,  and  asafecurit)'  for  the  300  A 

and 
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and  ^ve  his  proraiflbry  note  for  the 
fame  fum  :  on  Mr.toa«'irefufing  to 
deliver  the  jewels  to  Sir  Jebn  Hartcp, 
he  brought  an  aflion  of  tro\er  and 
converlion  agajnll  him  :  and  the  jury 
having  a  doubt  whether  the  defend- 
ant was  guilty  of  a  eonverfion,  or  not, 
they  referred  it  to  the  opinion  of  the 
court  of  King's  Bench,  by  finding  a 
fpeciol  verdift,  who  this  day  gave 
judgment  for  the  plaintiff  unanimouf- 
iy.  P^S'  44 

Sir  J.  H.'s  delivery  of  the  jewels  to  Sia- 
mcr,.  is  a  bare  naked  bailment  of  them 
for  the  ufe  of  the  bailor.  46 

ThediJfcreDce  between  bailingand  pledg- 
ing of  goods  is,  that  a  favuiet  hath  a 
fpecial  property,  and  a  bailee  the  cuf- 
tody  only.  46 

^iantT'%  breaking  the  feal,  and  taking 
the  jewels  out,  and  difpofing  of  them, 
made  him  a  trefpafferto  Sir  J.  H.  46 

The  prefent  cafe  falls  within  the  rule  laid 
down  by  Lord  Ceie,  that  where  A. 
leaves  a  cheft  locked  with  B.  and  lak- 
cth  away  the  key,  there  ^.  does  not 
intrud  &.  with  the  gtx>ds ;  but  is  b  de- 
pofit  for  the  fa/e  cullody  only.  47 

54o  inftance  where  a  depofition  made  by  a 
mere  ponc/Tor  of  goods  hath  been  held 
to  change  the  property  of  the  owner, 
where  they  have  marks  by  which  they 
maybe  known.  5 


BANK  notes  cannot  be  confidered 
as  a  fecurity  for  money,  but 
cording  to  common  ufagc,  which 
gards  them  always  as  calli. 

VanbtaiK.  See  ^ttiemtnt  before 
^sxxid^^t,  CMmiitatiDit  of  ^it' 
ntffes,  IRcctibcr,  j^utiiat  CtcDtt- 

It  is  not  afual  to  bring  a  bill  againft  i 
perfon  for  money  received  of  a  bank- 
rupt  fince  his  bankruptcy,  when  you 
may  recover  at  law,  provided  you  can 
prove  the  perfon  who  received  the  mo- 
ney of  the  bankrupt  had  itotice  of  hi^ 
b^mkruptcy,  and  an  allitn  cf  trg-ver 
it  the  proper  one  for  this   money. 


A  commiOion  of  bankruptcy  cannot  fu* 
perfedc  a  decree  for  a  receiver,  which 
is  a  difcrctionary  power  exercifed  by 
this  court  with  as  great  utility  as  any 
fort  of  authority  that  belongs  to  them, 
and  is  provifional  only,  and  does  not 
a£ed  the  right  of  parties.      Pogt  564 

A  debtor  to  a  bankrupt's  eftate,  paying 
the  debt  to  one  affignee  is  uot  a  dif- 
chargc ;  he  Ihould  have  taken  a  re-. 
ceipt  likewifc  from  the  co-aflignee  j 
otherwife  as  to  an  executor,  becanf*  - 
they  have  each  a  power  over  the  tella- 
tor's  whole  ellate,  and  confidered  n» 
dilHnft  perfons.  69J 

The  admtniltrator  of  a  bankrupt  intttled 
to  the  bankrupt's  allowance,  where 
he  has  divided  lov.  in  the  pound.  814 

ISax^int  HCatcbdMI-    See  Jnfant. 

Sarsafn  ant  Salt.    See  jTeoament. 

iBaton  snu  jFemt.  See  ^nftocr. 
IDotecr,  dipone?,  ISoIuct,  portion, 
Apitituol  Court,  fituobci?,  ^t- 
rlrigr,  Cctm  foi  {Pcnts,  ISebocotion 
of  a  ^mm,  tenant  bF  t1;t  Curiefv, 
Sim,  ibepatate  iS^afntcnance,  Ciio* 
fcB  in  SBfon,  SU  erent  Utegno. 
Idarapbtrnalfn  ^tttUincilt  befsfc 
S^tiiiZ'j  i-onboii. 

A  legacy  of  500/.  given  under  the  will 
of  v^.  to  B.  before  her  marriage  with 
the  ptaincilT,  who,  though  he  had  re- 
ceived zo^ol.  from  other  part  of  his 
wife's  fortune,  rcfufed  to  make  any 
provifion  for  his  wife,  whereupon  the 
executor  of  y^.  would  not  pay  the  le- 
gacy ;  and  the  hulband  in  1734  bring- 
ing a  bill  for  it,  the  court  referred  it 
to  a  Matter  to  receive  propofals  from 
the  hu/band  for  a  provifion  for  the 
wife,  and  on  x  certificate  he  never  had 
made  any  propofals,  the  court  dirtfl- 
ed  the  500/.  tcybe  Mi <mt in  Sanib-fia 
annuities  for  the  benefit  of  the  hulband 
and  wife.  .  20 

The  hulband  being  dezd,  his  cxecuTw  in- 
filled the-  propeny  vefted  in  him,  and 
that  he  was  intitled  to  the  principal, 
and  to  the  diiidcnds  of  the  annuities 
amounting  to  12;/.  ijj.7y.  "Lord 
Chancellor  of  opinion,  that  b  much 
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oT  the  former  order,  ai  direAed  the 
paj-meiii  ofthefum  of  hi/.  151.71/. 
to  the  executor  of  the  halband,  mull 
be  dircharged,  and  the  fame  ought  to 
be  paid  to  the  petitioner."      Ptigi  ao 

Had  the  legacy  been  the  only  portion 
of  the  wife,  the  huCbind  would  have 
been  intitled  to  the  incereft  for  the 
maintenance.  zo 

Where  a  hufband  recovers  a  judgment 
for  the  wife'i  debt,  and  diet  before 
execution,  Ihe  is  inticled,  and  not  hi* 
executor.  ii 

Where  a  hufband  has  receivi.'d  a  great 
partof  a  wife's  portion,  andref^festo 
make  a  fettlemcnt,  the  court  will  nut 
only  flop  the  payment  of  the  refidue 
of  her  fortune  to  him,  but  will  pre- 
vent hii  receiving  the  intcreft  of  that 
felidue,  thai  it  may  accumulate  for 
her  benefit.  zt 

A  man  cannot  make  a  grant  to  his  wife 
in  hb  Jife-time,  being  contrary  to 
law,  nor  will  this  coort  fufTcr  her  to 
have  the  whole  of  his  ellate  whillt 
living.  7  2 

Where  an  eflate  is  given  to  a  hnfhand  for 
the  livelihood  of  the  wife,  he  may  be 
conlidered  as  a  trullce  for  her  fenarace 


nfe. 
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To  make  a  feparate  trufl,  technical  woTiis 
arc  not  nccefTary 

No  cafe  where  it  has  been  held,  that  a 
mere  voluntary  promife  of  a  hulband 
to  a  wife,  and  executory  only,  fh.ill 
be  carried  into  execution  by  this 
court.  400 

The  wife  taking  out  of  the  eftate  only  an 
excrefcent  imereft  for  a  time,  does  not 
overturn  awill.  437 

Where  a  hufbatid  dies  before  he  udmini- 
fters  to  his  wife's  perfbnal  ell^te,  it 
fliall  not  go  to  her  next  of  kin,  but  to 
his  reprefentiitivc.  5  z6 

All.  SeeSnttscr,  Seplttation,  lOu 
fenunt.  IDtcne,  ^\u,  HtuleO, 
Icconnt.  Coas.  ^att^,  ®ili  of 
neUfctD,  i^i'M  U);oficSj  3ffiBabit, 
Wsde,  3(Ittfl,  flpines,  CQalcB, 
1ft^iuXi%a,  p^ftjtin  3mfe. 

Where  a  bill  prays  relief  as  well  as  dif- 
covery,  aa  affidavit  muft  be  annexed 
that  the  plaintiff  has  not  the  deeds  in 
hiscuftody.  17 


Three  creditors  vAiO  were  within  t 
terms  of  a  truft  created  by  a  will  I 
the  payment  of  debts,  bring  a  bill 
carry  the  truilf  of  a  will  into  exec 
tion  ;  the  reft  cf  the  creditors  broLg 
a  fecond  bill  for  the  fame  purpol 
and  obtained  an  i.rder  a.'  the  Rtlt 
that  both  bills  might  be  referrrd  to 
Matter  to  certify  which  would  be  m( 
for  the  creditors  benefit.  Mr.  Ban 
Clari  difcharged  the  order,  being 
opinion  it  has  never  been  reduced  to 
general  rule,  that  one  bill  fhonld  I 
depending  only  where  a  number  1 
creditors  are  concerned.         Pugt  6c 

The  defendant  being  a  prilbner  in  Yt\ 
gaol,  and  the  demajid  fo  trifiing 
would  not  bear  the  expenc*  of  r 
moving  him  by  btthias  nrpmi  to  tl 
Fleet t  It  was  moved,  to  fave  this  e 
pence,  that  for  want  of  appearam 
the  bill  might  be  taken  fra  amfe^ 
the  court  refufed  to  do  it  u  this  fun 
mary  way,  69 

«fUamtnt)t>.    See  ««U,  SntVa 


After  a  caufe  is  fet  down  yon  can  onl 
amend  by  making  parties,  and  canw 
introduce  new  charges,  or  put  a  m 
nrlal  fafl  in  iffue,  which  was  not  1 
in  the  caufc  bi'fore,  but  fhould  hat 
pri'fcrred  a  fupplemcntal  bill  in  th 
refpcCl.  Yi 

The  court  has  rather  gone  too  far  b  *1 
lowing  the  amendment  of  bills  on  ai 
fwcrs  being  reported  infufficient.    ;i 

A  plaintilf  by  a  falfe  fuggeOjon,  thai  ti 
caufe  iiflf  at  ijfut  »tdy,  when  it  was  i 
the  Chancellor'!  paper  for  heaiing 
obtained  an  order  at  the  Rolls  for  a 
berty  to  amend  his  bill ;  the  ordt 
was  difcharged,  and  the  caufc  pnt  ol 
till  next  term  on  paying  the  coft*  0 
the  day,  that  the  plaintiff'  may  bar 
an  opportunity  of  amending  bis  bill 

asitl  of  Snterplcaoer. 

.An  executor  as  he  is  in  aidtr  Jrtit,  m 
Itfs  he  has  Yroved  his  lefbator's  will 
is  not  intitlcd  to  bring  a  bill  of  iater 
pleader  till,  as  Handing  in  his  place 
he  has  made  himJelf  A  debtor.       60I 

•a 
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Sm  ditpplemental.     See  nm. 

Where  full  direftions  have  not  been 
given,  a  fupplemental  bill  may  be 
brou;^ht  in   aid  of  a  decree  of  this 

court.  P^S^^Zl 

The  fupplemental  and  the  original  ought 

to  be  confidrrcd  ^  one  bill,  and  con- 

nefted  together.  133 

A  crois  bill  is  a  defence,  and  fo  conned- 
ed  with  the  original,  they  are  always 
confidered  bat  as  one  caafe«  8 1 2 

HSiU  cf  tttbieUi. 

I#ord  BacoM^s  rules  in  refpc^l  to  bills  of 
review  having  never  been  departed 
from  fince  the  making  of  them,  the 
court  was  of  opinion  that  the  parties 
who  now  applied  for  leave  to  bring 
fuch  a  bin,  had  not  brought  them- 
felves  within  thole  rules,  anddifmi/Ted 
the  petition.  26 

It  is  fufficicnt  to  in  title  a  party  to  a  bill 
of  review,  if  the  new  proof  did  not 
come  to  his  knowledge  till  after  pab- 
Jicacton,  or  when  by  the  rales  of  the 
court  he  could  not  make  ufc  of  it.  35 

Where  the  perfons,  under  whom  tlie  pe- 
titioners for  the  bill  of  review  claim, 
were  fully  acquainted  with  the  matter 
now  complained  of  35  years  ago,  fuch 
an  effluxion  of  time  and  knowledge  of 
the  anceilor  of  the  whole  tranfadkion 
will  have  great  weight  with  the  court, 
on  fuch  applications.  38 

The  granting  fuch  a  petition  at  this  dif- 
tance  of  time  would  be  a  verv  great 
hardfhip  on  the  defendants  in  the  crofs 
bill,  who  may  be  deprived  of  fome 
circumftances,  .and  may  have  loft  pa- 
pers they  might'  have  availed  them- 
ielvcj  of  when  the  matter  was  re- 
cent. 39 

The  order  of  difmiilion  was  appealed 
from  to  the  Houfe  of  Lords,  and  after 
a  hearing  of  three  days  affinned.      39 

AAer  the  ad  for  making  procefs  in  courts 
of  equity  effedual  againft  perfbnswho 
abfcond,  there  was  a  doubt  whether  it 
extended  to  billa  of  review ;  but  it  ia 


now  fettled  that  it  doe^.  and  therefore 
the  plaintiff  mail  have  recourle  to  the 
ordinary  remedy,  Pa^e  690 

25iH  cf  KctJitflj.    SecCttt£r. 

A  defendant  cannot  revive  but  in  one  in- 
llr.nce,  and  that  is  after  a  decree  to  ac- 
count, becaufe  in  that  cafe  he  is  con- 
iidered  as  an  a^or ;  for  tiH  the  ac- 
count is  taken,  it  is  not  known  on 
which  fide  the  balance  lies.  691 

On  the  circumilances  of  this  cafe,  tho* 
the  plaintiff  died  before  the  cofts  were 
taxed,  yet  die  defendant  may  revive 
for  thoi'e  coils.  81  a 

3l5.1^cp.    Sec  eCafe  fo;  lift. 

£5on9  0;  ObltgatKon.  See  S^o^f/ 
sage,  S^ttakty  JBDeros  loll  oj, 
ronced:*),  Cemmiflarv,  l^^naU 

H,znd  fP^,  were  principals  in  a  bond, 
and  £.  a  furety  orly  ;  the  obligee 
agrees  with  //.  to  take  four  notes  drav^n 
by  difTcrent  perfons,  and  payable  at 
future  days,  in  lieu  of  the  bond,  but 
compelled  H.  to  iign  an  agreement  ia 
his  own  name,  and  in  the  names  of 
ff.  and  E,  to  pay  the  deficiency,  if  the 

.  notes  fhould  not  produce  the  whole 
principal  and  intcrefl  on  the  bonds 
before  the  notes  became  due,  H.  and 
H'\  were  bankrupts  ;  the  obligee  hav- 
ing received  only  500/.  on  the  notes, 
brings  his  bill  for  the  reiidne  of  the 
principal  andintereft  againfljff.  as  aco- 
obligor.  "  Lordliani'wJcAi  had  ibme 
doubt  at  firil^  but,  on  all  the  circum- 
ftances  of  this  cafe,  declared  himfelf 
fully  iatisfied  that  the  plaintiff  was  not 
in  titled  to  relief  againfl  E.  -91 

The  court  will  not  dietermine  bonds  to  be 
voluntary  if  they  do  not  exadUy  tally 
with  the  fum  given  for  them ;  bat  if 
the  contract  was  fairly  entered  iato, 
without  any  drcum  fiance  of  fraud,  it 
has  been  held  to  be  made  for  a  valu- 
able conuderation.  48 1 

If  an  obligee  will  put  in  m  bad  anfwer, 
and  inlilt  on  more  than  is  really  dae, 
he  fball  lofc  his  cofts  here^  though  in- 
titled  to  them  at  law,  555 
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A  library  of  books  will  not  pafs  as  fur- 
niture. Page  202 

A  hufband  devifed  his  library  of  books 
to  A*  except  ten  books  fuch  as  hb  wife 
ihould  chufe,  and  made  her  executrix  ; 
held  fhe  was  not  excluded  from  the 
forplus.  229 

The  (Irong  reafon  which  dire^ed  the 
court  in  the  determination  of  that  cafe 
was»  that  there  was  no  bequefl.  of  the 
books  to  the  wife^  but  the  whole  to 
another  •  229 

The  (latute  of  1  Jae.  i,  ch,  21.  againft 
brokers  being  of  great  confequence 
to  the  trade  of  the  city  of  London  ; 
the  court  of  King's  Bench  declined 
giving  any  opinion  on  the  conllruc- 
tion  of  it^  as  the  cafe  of  Hartep  and 
Hoare  did  not  make  it  neceifary  for 
them  to  do  it.  53 

]5utl0ins£f.    See  iLcafc. 

Where  a  perfbn  on  a  building  Icafe  co- 
venants to  new  build  the  brick  mef- 
fuages  on  the  premifTes,  the  rebuild- 
ing the  fame,  and  repairing  others,  is 
not  fufficient  to  anfwer  the  covenant, 
but  the  leflee  mull  rebuild  the  whole. 

Pulling  down  the  fore  and  back  front  of 
houfes  and  rebuilding  them,  is  not 
equivalent  to  houfes  entirely  new  built, 
for  they  very  often  drop  down  after- 
wards. 514 

Upon  a  covenant  to  build,  the  lefibrs 
are  clearly  intitled  to  come  into  this 
court  for  a  fpecifick  performance, 
otherwife  on  a  covenant  to  repair.  5 1 5 

The  excluding  a  member  of  the  commit- 
tee of  city  lands  from  being  a  buyer 
or  a  ieller,  is  a  good  rule,  as  it  pre- 
vents fraud.  516 

The  court,  inftead  of  decreeing  a  fpeci- 
fick performance  of  the  covenants  in 
the  leafe,  chofe  to  give  relief  by  way 
of  inquiry  of  damages  before  a  jury, 
an4.  dxre^d  an  iifue  accordingly.  5 1 7 


Sir  y.  C.  lets  a  building  leafe  ot6\jti 
of  a  houfe  in  Linctm* s^tKn-Jields  to  X 
who  aligns  over  the  leaie  to  the  plaii 
tiff  for  the  remainder  of  the  term ;  \ 
rebuilds  the  houfe,  and  lays  out  5000 
for  that  purpofe,  and  pays  the  refen 
ed  rent  of  40/.  to  Sir  ^.  C.  till  h 
died ;  on  his  death  the  defendant  be 
came  intitled  as  firfkremainder-maoL 
tail ;  for  fix  years  he  thought  prope 
to  receive  the  rent*  and  then  brin^ 
^n  ejedlment,  and  recovers  at  law  fo 
want  of  the  uflial  covenants  in  du 
building  leafe ;  the  plaintiff  brough 
his  bill  for  an  injun6lion«  and  to  bt 
quieted  in  the  poffeffion :  ^*  Lord  tiari 
*wicke  direded  a  new  leafe  to  be  exe- 
cuted, with  proper  covenants,  and  tlu 
plaintiff  to  hold  the  premises  for  tb 
remainder  of  the  term.  Page  69: 


Canond.    See  QStaro. 
Cafe    See  CSafc0  in  Sttut^ 

THE  anonymous  cafe  in  i  Fen 
105.  is  a  note  of  a  cafe  only,  am 
imperfeil.  121 

Lord  Keeper  Wrigbt^s  reafoning  in  Wsti 
verfus  Bellas^  1  P.  Wms.  6o.  was  to 
Lirge,  owing  to  liis  being  then  new  i 
tlie  court,  and  purfuing  the  maxim 
of  law  too  far,  as  to  the  confideratio: 
of  blood  to  raife  a  ufe.  1% 

Didlums  in  reports  are  not  greatly  to  b 
relied  on,  without  the  ilate  of  th 
cafe,  32 

Reports  in  Chancery  in  Lord  Nottingham 
time  is  a  book  of  no  authority.       33 

Ccrtio;atN    See  ^rtt. 

Cljarit?  and  Ctiantable  TUfcr;.  S< 
Statute  of  JfrauUB  anu  pciji 
lies,  tl:0t02,  1i?ofpiUl,  Glul 
suture  cif^i);tmain. 

The  jurifdiftion  of  this  court  over  char 
tics  docs  not  extend  to  fuch^  where  1< 
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cal  vlfitors  are  appointed,  for  if  there 
is  a  private  vifitor,  then  he  and  his 
heirs  have  a  right.  Page  loS 

The  plaintiff  in  a  charter-party  is  right 
in  fuing  on  the  whole  penalty,  though 
only  a  part  of  it  remained  due  ;  but 
on  offering  to  pay  principal,  interefl 
and  coils,  the  defendant  at  law  may 
be  relieved  in  this  court,  555 

Cl)ilDren*    See  iFaffjer  ans^on, 

A  father  muft  be  prefumed  to  make  fuch 
provifions  as  will  anfwcr  the  purpofe 
of  children,  and  their  advancement  in 
the  world  ;  and  the  will  ought  to  be 
fo  conftrued  as  to  carry  the  intention 
of  the  parent  into  execution.  619 

€WtB  in  SUdon. 

Cbofes  in  aSllon  are  not  liable  to  an  exe- 
cution ;  but  the  creditor  may  either 
compel  fatisfailion,  by  fcizing  the  per- 
fon,  or,  where  that  cannot  be  taken, 
by  proceeding  to  an  outlawry,  and  ta- 
king the  lands  as  well  as  eife^s  by  a 
capias  utlagatum,  356 

frequently  determined,  that  a  hufbaud 
may  afllgn  a  wife's  cbofe  in  a^ion  for 

•    a  valuable  coniideration.  533 

The  hulband*s  death  makes  no  alteration, 
but  mull  Hand  in  the  fame  right  as  it 
did  at  the  death  of  the  wife's  father ; 
for  the  interefts  of  the  wife,  hulband 
and  children  were  then  fixed.         533 

pill  by  hulband  and  wife  for  a  demand 
in  her  right;  the  hulband  dies  ;  it  is  in 
the  nature  of  a  cbofe  in  ailion,  and  fur- 
vives  to  her,  and  the  caufe  does  not 
abate.  726 

CtttI  Halo. 

pxccutor  and  refiduary  legatee  in  our 
law  is,  what  the  civil  law  calls  uni'vcr- 
falbeirs,  and  the  fifters  being  fo  made, 
would  liave  been  intitled  to  prove  the 
v/ill,  if  no  c::ccutor'had  been  appoint- 
ed, 3°o 


Hares  tejlamentarius  is,  as  to  goods,  the 
term  in  the  civil  law  ;  and  executor  is 
a  barbarous,  expreffion,  unknown  tp 
that  law.  Page  301 

Before  the  No^vellst  the  father  took  all 
the  child's  fortune,  the  mother  none  ; 
the  grandfather  of  the  child,  if  no 
grandchildren,  took  the  whole*  '^in^ 
the  paternal  grandfather,  764 

The  No'veilf  were  never  admitted  intire-. 
ly  in  any  part  oi  Europe,  but  all  follour 
fome  ufages  of  their  own.  764. 

The  n8th  Novell ,  r,  2.  lets  in  the  bro- 
thers and  fillers,  with  the  father  and 
mother,  excluding  the  grandfather* 
for  by  amending  higher,  it  would  ad- 
mit fuch  a  number  of  peribns,  as  mnft 
exclude  brothers  and  iiilers,  764 

Clantf Sti?e  ^atrtasc*  See  ^ub^ 
Itck  Bincon\)cmcnce,  Contitimi* 

Cicrb  tn  court.    See  ^\y,  o;  ^fjrf; 

Cjerto* 

^it  or  ^f]rt^  Clcr&£i  tit  CI)ancet|?« 

A  fix  clerk  is  not  obliged  to  deliver  pa- 
pers to  the  plaintiff  till  his  itt^  are  paid* 
though  the  plaintiff  had  paid  his  foli- 
citor,  who  fatisficd  the  clerk  in  court 
his  whole  bill.  727 

Club* 

A  voluntary  fociet)%  entered  into  vath 
an  intention  to  provide,  by  a  weekly 
fubfcription,  for  fuch  of  the  members 
as  (hould  become  necellitous,  and  their 
widows,  is  in  the  nature  only  of  a 
private  charity,  and  not  neceifary  the 
Attorney  General  ihould  be  a  party* 

277 

CcOfciL     Sec  OTill,  ^ubltcattott 
of  a  WiiWy  QB^aniic^tltren. 

The  addition  of  a  codicil  is  a  repubHct- 
ticn  of  a  will.  l.8# 


CoiKf 
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Coin.    See  £^nc^. 

Wlirrc  current  coin  is  curious,  and  kept 
with  medals,  it  will  pafs  as  fuch.  Page 

202 

CdUge,  atiTi  '£>tm  an^  Chapter 
iLeafc0.  See)L:ari%  Sltnt:;. 

In  the  cafe  of  leafes  from  colleges  and 
ccclefialHcal  bodies,  if  the  Icffee  in  the 
new,  takes  in  the  right  of  him  who 
was  the  owner  of  the  old,  he  mull  take 
fubjedl  to  all  the  equity  to  which  the 
original  leai'e  was  liable.  C38 

There  arc  no  particular  words  required 
in  a  donation  to  a  college  to  create  a 
viiitor,  it  is  fufHcient  if  the  intention 
of  the  founder  appears,  who  fhould  be 
Tifitor,  and  tedinical  words  are  not 
necciEuy.  662 

Collier?. 

A  fire  engine  fet  up  for  the  benefit  of  a 
colliery  by  a  tenant  for  life,  (hall  be 
confidercdas  part  of  hib  perfonal  eftate, 
and  go  to  the  executor  tor  the  increafe 
of  afiets  in  favour  pf  creditors.  1 3 

Commiffar^    See  ©rccuto;,  &pi> 
ritual  Court. 

The  plaintilFs  were  t^vo  farcties  with  Mrs. 
HtiJjon  in  an  adminiilration  bond  to 
the  commiflary  of  York^  v/ho  exhibited 
an  inventory  there  of  the  teJlator's  cf- 
fcAs  :  the  defendant  Btn/on  being  a 
creditor  by  bond  of  the  intedate,  in 
the  penalty  of  600  /.  brought  his  ac- 
tion again ll  the  adminifb-atix,  who 
pleaded  fhe  had  no  ahcts  ultra  54/. 
Pen/on,  not  fatisfied  with  the  inven- 
tory, procured  the  commiil'ary  to  afiign 
to  him  the  adminiilration  bond,  and 
brought  three  adions  on  it,  one  againft 
her,  and  one  againft  each  of  the  fure- 
ties,  and  alTigncd  for  breach  of  the 
.  bond,  that  Mrs.  HuJfon  had  not  ex- 
hibited a  true  inventory  ;  no  defence, 
3»d  judgment  by  default.  *'  The  ad- 
^iniftratrix,  and  the  fureties,  arc 
bound  by  tkc\CT>ii^,  vc^dit  is  no  cx- 


cufe  it  was  without  defence,  for  fl 
fpeakb  a  confcioufhefs  ihe  had  non 
and  the  court  ordered  the  rerdi 
(hould  dand  as  a  iccurity  for  (b  xnci 
as  the  account  to  be  taken  by  the  ii 
ventory  fliould  fall  (hort  to  fati.^^ fy  M 
BetijWs  principal  and  intereil  on  ti 
bond.  Pagi  24 

The  commiflary,  who  is  the  obligee  < 
the  bond,  may  allign  a  breach  in  nc 
delivering  a  perfect  inventory,  in 
e\'en  without  a  citation,  and  iha 
muH  have  been  judgment  for  the  or 
dinary.  35 

CommifTon.   See  parf; 

Though  the  intereft  of  one  party  is  moi 
inconfiderable  than  the  incereft  of  an 
other,  yet  they  (hall  bear  equally  th 
expence  of  a  commiflion  for  fettlisj 
boundaries,  and  feparating  frcebcl: 
and  copyhold.  8] 

The  regiiler  certifying  that  there  in 
precedents  of  aniwers  returned  upon: 
commiiTion  out  of  the  country,  whid 
have  not  been  figned  by  the  party; 
'*  Lord  HarJ'wUke  would  not  fuppra 
the  anfwer  for  want  of  it»  but  faid  be 
would  consider  of  a  rule  to  make  tK( 
proceedings  in  this  matter  uniform  ibi 
the  future.  43^ 

The  old  rule  of  the  court*  before  the  Ih- 
tute  for  amendment  of  the  law,  waii 
to  fend  the  tenor  of  the  bill  to  tin 
commiflioners ;  but  this  was  done  k 
loofely  in  the  oiHcc,  that  it  did  not 
anfwer  the  end  of  adiHing  them  is 
framing  the  anfwer,  and  therefore  the 
a6l  took  away  the  pradUce  of  fendiot 
with    the    commiflion'  temorem    hilu. 

If  a  commii&on  be  taken  out  in  the  va- 
cation, and  has  not  a  certain  return,  ii 
docs  not  expire  the  firfl  day  of  the  fol- 
lowing  term,  but  may  be  continued 
in  execution  the  whole  of  the  nexi 
term,  to  the  lafl  return.  59] 

After  the  dcpofitions  have  been  ieen  un- 
der a  former  bommifiion,  the  couH 
will  not  fuifer  additional  interrogato- 
ries to  be  exhibited  under  a  new  one, 
but  confined  the  defendant  to  thi 
proving  exhibits,  and  crofs-examiniiij 
a  pcrfon  already  examined  for  th< 

^  plaintif 
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plaintiffy  bat  not  to  examine  any  new 
witnelTes.  Page  594 

A  plaintiff  may  fcrve  any  two  of  the  de- 
fendant's commiflioners  with  notice  of 
the  execution  of  the  commiflion,  and 
is  not  tied  down  to  thofe  only  as  the 
defendant  ihoold  chufe.  633 

Commttmcnt. 

In  all  cafes  of  commitment  there  mnft  be 
an  affidavit  of  fervice.  619 

Commtctte.    See  JLunattcft. 

Common  Kecoberp.  See  ]$e(o^ 
tjerp,  (Eliatcc  in  ifcc^tail,  ifinc, 

a 

By  a  fettlcment  made  before  the  mar- 
riage of  John  Dormer,  the  father,  af- 
ter limiting  an  elLite  to  his  fon,  and 
the  heirs  of  his  body,  limits  it,  in  de- 
fault of  fuch  ifTue,  to  the  ufe  of  Rt- 
bert  Dormer  for  99  years,  if  he  ib  long 
live,  and  after  his  death,  or  other 
fooner  determination  of  the  eflate  fo 
limited  to  him,  to  traftees  and  their 
heijs  during  the  life  of  Robert  Dormer ^ 
upon  truft  to  preferve  the  contingent 
ufes  therein  after  limited  from  being 
defeated ;  and  after  the  end  of  the  faid 
term,  to  the  ufe  of  the  firft  and  every 
other  fon  of  the  faid  Robert  Dormer  in 
tail  male,  with  ieveral  other  remain- 
ders, and  the  \sA  to  Eufebe  Dormer, 
the  father  of  the  Icffor  of  the  plaintiff, 
in  the  fame  words  as  the  limitation  to 
Robert  Dormer.  135 

Robert  Dormer  had  one  fbn,  Fleetnuood, 
and  when  he  came  of  age,  they  levied 
a  fine  to  make  a  tenant  to  the  praecipe, 
and  fuffcred  a  recovery,  in  wluch  Fleet- 
mjood  was  the  vouchee  :  all  the  judges 
were  unanimoufly  of  opinion,  that  the 
fine  and  recovery  fufi^ered  by  Robert 
Dormer,  and  his  fons,  when  he  came 
of  age,  were  no  bar ;  for  a  good  eilate 
being  veiled  in  the  tmflees  during  the 
life  of  Robert  Dormer,  he  and  his  ions 
could  not  by  any  ad  defeat  the  re- 
mainder-men, without  the  confent  and 
joining  of  the  truftees,  daring  the  life 
of  Robert  Dvrwur^  as  the  freehold  was 

in  than.  135 


The  plain  intent  of  making  Robert  Dor^ 
mer  tenant  for  99  years  only,  was  to 
prevent  him  and  his  fon  from  barring 
the  eilates  in  remainder,  without  the 
joining  of  the  truilees,  F*g^  13^ 

The  word  term,  though  more  properly 
applied  to  a  term  for  years,  yet  may 
mean  an  eflate  for  life.  1 37 

An  in^t  on  whom  a  truft  is  defcended 
may,  under  an  order  of  this  court, 
convey  by  a  common  recovery.      559 

CompcStton. 

If  there  be  an  agreement  to  pay  the  com- 
pounded fum  at  a  day  certain,  and  the 
perfon  fidls,  he  muft  pay  the  whole 
debt  to  the  creditor,  for  this  court  will 
not  relieve.  585 

Compo0ttoif  tteal.     See  %\i}g;iiy 

Real  compofition  does  not  mean  a  fecu- 
rity  for  the  payment  of  the  compofi- 
tion, but  land  fubftituted  in  lieu  of 
tithes.  809 

Contealmenf,  Cobtn,  CofiuSatr, 

See  ^r&ttO. 
ConBifion.    See  E>Cl)ire,  a  fubdivi- 

fion  under  Mltll,  ^arnage>  Vit^ 
ttraint  on  9di  riasc)  if  o;feitui(, 

• 

The  daughter,  after  the  death  of  the 
mother,  married  the  plaintiff,  without 
the  confent  of  the  truilees,  and  died 
foon  afterwards ;  but  before  her  death,, 
the  truftees  declared  their  confent  and 
approbation  in  writing  :  the  hufband 
brought  his  bill  for  an  account  of  the 
perfonal  efbte,  and  that  it  might  be 
applied  in  payment  of  the  800  7.  and 
fo  much  oi^the  arrears  of  the  annuity 
of  30/.  as  was  due  to  the  daughter 
before  the  marriage,  and  if  perfonal 
not  fufiident,  the  real  eftate  may  be 
fold  for  that  purpofe  :  the  Mafter  of 
the  Rolls,  as  the  perfonal  was  not  fuf- 
ficient,  decreed  the  real  eftate  to  be 
fold  fbr  the  payment  of  the  legacyt 
and  arrears  of  the  annuity :  on  ap^ 
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peal  to  the  Lord  Chancellor^  he  direfl- 
ed  the  plaintifF  fhould  be  paid  the  ar- 
rears of  the  30  /.  pro  rata,  till  the  mar- 
riage ;  and  in  oafe  the  perfonal  ellate 
ihould  be  exhaaded  by  payment  of 
debts  and  legacies,  that  he  (hould 
Hand  in  the  place  of  fuch  creditors, 
£5fr.  pro  tanto,  as  have  received  fatis- 
fadion,  and  fo  much  of  the  real  eflate 
to  be  (old,  as  will  pay  the  800  /.  and 
arrears  of  the  annuity.  Page  530 

The    confent  of  the  truftees  after  the 

marriage  immaterial  ;   for  no  fubfe- 

quent  approbation  could  amount  to  a 

performance  of  the  condition,  or  dif- 

*  pcnfe  with  a  breach  of  it.  331 

It  has  long  been  the  doctrine  of  this  court, 
that  where  a  perfonal  legacy  is  given 
to  a  child,  on  condition  of  marrying 
with  confent,  that  this  is  not  a  condi- 
tion annexed  to  the  legacy,  but  a  de- 
claration of  the  teilator  in  terrorem 
only.  331 

TThe  marr}'ing  without  confent  is  not 
confidered  in  the  ecclcfiaflical  court  as 
a  breach  of  the  condition,  though  the 
legacy  is  adtually  given  over ;  but  that 
rule  has  not  been  carried  fo  far  in 
this  court.  332 

Neither  the  civil  or  cccle/iaflical  law 
make  any  diftinflion  between  condi- 
tions precedent  or  fubfcqucnt,  but  in 
both  cafes  the  condition  is  void,    332 

Where  the  condition  is  preccflent,  in 
pur  law,  the  legatary  takes  nothing 
(ill  the  condition  is  performed  ;  but 
v.  here  it  is  fubfequent,  he  has  a  riglit, 
and  the  court  will  decree  him  the*  le- 
gacy j  but  then  this  difference  only 
holds,  where  the  legacy  is  a  charge  on 
the  real  affets,  "  332 

if  it  had  been  a  legacy  originally  charg- 
ed on  the  land,  the  plaintiff  could  not 
have  compelled  the  trudees  to  ^raile  it 
after  a  breach  of  the  condition  ;  for 
being  a  charge  upon  land,  it  follows 
the  rule  of  the  common  law.  333 

This  being  a  good  condition,  it  cannot 
be  in  law  defeated ;  and  if  there  is  a 
breach  of  it,  as  law  will  not,  equity 
cannot  help.  334. 

ff  the  legacy  is  confidered  as  a  charge 
originally  on  the  lands,  it  muft  have  the 
{hme  confidecation  as  adevife  of  lands 
l^uuld  have  -,  antl  tlvcre  nothing  can 


be  clearer  than  that  the  legacy  cmi 
not  be  raifed,  becauie  nothing  veffa 
before  the  condition  performed.  P-  3  j 

A  material  difference  between  a  cood 
tion,  that  the  legatary  /hall  not  ma 
ry  without  con(ent,  and  where  it  i 
that  (he  (hall  not  marry  againft  coi 
fent.  ^  3j 

Though  the  annuity  was  not  exprefsl 
given  for  the  daughter's  maintenana 
yet  it  mull  be  underdood  fo»  and  fal 
within  the  cafe  of  Hay  verfns  Palwm 

33 

Couotttcn  fltbreqnenf.     See  Kc 
fi  raint  oT  ^^rrtage. 

Coittcmpf.     See  g^ubpoena*  Xr 
Icafc  cf  ®rror0,  Snjuntfton. 

A  general  order  of  reffrid^ion  affe£b  eve 
ry  body  ;  and  whoever  (hould  marr 
an  in^nt  afterwards,  incurs  a  con 
tempt  of  the  court.  joi 

Conttitgcnt  Hcgacr.    See  S^.i  ite 
naiicc,  CBj^nJcljilii^cn,  3  itcrcft. 

The  court  will  not  dirc6l  the  intereft  o 
a  contingent  legacy  to  be  applied  ixx 
the  child's  maintenance,  unlefs  froi 
the  poverty  of  his  parent  he  is  in  dan 
ger  of  pcriihing  for  want.  6 

iiPontingcnt  ItrijiuinPrr.  See  Ca 
pvIjolD,  Epuffccfl  :a  pjcfcrw 
Corttiiigcnt  KctitaitlicrH,  Cciti< 
mon  fircotorrp,  SmpUcatton. 

That  a  remainder  is  contingent  when  pi- 
certain  whether  it  would  take  ciFcft  oi 
not,  is  by  no  means  the  true  legal  de- 
finition  of  it ;  for  if  an  eftate  be  limit- 
ed  to  A.  for  life,  remainder  to  E.  and 
the  heirs  of  his  bodv*  this  \s  a  veftcd 

• 

remainder,  notwithllanding  B,  maj 
die  without  heirs  of  his  body  betb« 
the  death  of  A*  and  the  remainder  ne- 
ver take  effect  in  pofTefiion  1 3S 
All  contingent  remainders  may  be  re- 
duced to  two  heads  ;  (Trft,  where  a  re- 
mainder is  limited  to  a  perfon  not  in 
being,  and  who  may  never  exift ;  fe- 
condly,  where  a  remaind;|r  ^^oends 

opoi 
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npOfi  a  contingracy  coIUural  to  ihr 
continuance  of  the  particular  elhie. 

S.  devifes  that  his  wife  fliatl  have  (or  her 
iife  his  new  buitt  houfe  in  St.  JamaS 

Eark,  with,  f^r.  there  onto  belonging, 
ut  on  thiiexprers  condition,  that  if 
(he  Ihall  marry  again,  then  that  the 
houfe,  iit,  fhali  go  forthwith  te  h,s 
tUefi  fin  and  his  ilTue,  and  if  ail  !>'> 
ilTae  male  Ihall  die,  then  to  his  elili;lt 
daughter  and  her  ifliie ;  and  then 
fayi,  if  I  leave  no  lawful  ilTue,  to 
Charit,  Herkirt,  and  if  he  die  wirh.iin 
Wne,  then  to,  Wc.  ••  Lr^rA  Hardii-:./:t 
was  of  opinion  this  is  not  a  veiled  re- 
mainder in  the  elde'Il  fon,  but  a  Cun- 
dngent  one,  and  to  take  cfTeft  on  die 
.  *ifc  of  theteCtator  marrying  again," 

^.-dei^fed  his  eftate  to  his  fon  in  cii!, 
remainder.to  B.  for  life,  on  conditio 
he  changed  hii  nanie  to  Stretu/,  and  >t' 
he  did  not,  gave  it  dver  tb  D. ,  Tlic 
fon  died  without  iiTue,  B.  performed 
the  condition,  and  died  : '  "  I'he 
Judges  of  the  King's  Bench  were  of 
Opinion,  and  confirmed  by  the  Houfe 
of  Lords,  that  on  the  death  of  B,  {^e 
remainder  man  took  no  eftate,  bat  it 
went  fo  the  heir  at  law  of  ^,"        2B  ; 

Xiord   HarJnjiicke  of  opinion   to  corlini 
'      the  contingency  iit  the  wiH  of  Sir  H' 
D.  of  his  daughter's  dying  without 
.  iffue  of  her  body  living  at  her  death, 
to  the  death  of  Sir  H.  N.  a  remaindi 
man  under  the  will  before  twenty -<ji 
and  that  the  fubfequent  limitatioiis 
Sir  H.  N,  after  attaining  twenty-oi 
snd  to  S.  L.  and  C.  L.  are  not  c( 
'  tiogcnl  but  vetted  remainders.       774 

The  devife  to  the  truHees  is  not  an 
Jblutc  but  a  determiaable  fse,  in  caft- 
Sir  H.  U.  died  before  iwenty-onc 
without  iiTue.  7  So 

CoRtepancM,  SkSnmttt,  Con^ 
ftiiutian  Mb  jDperatim  m  tl)cm. 
See  a>;c03»  Cont)ttatKcr,  Cq\:c  ■■ 
nmtt. 


Conl>?panfcr.  See  Cont)rv.iPcr?, 
pcft!}uinous  Cljitiucn,  Ccn^tanl. 

Beforc.the  lotf  11  /K  3.  allDcilfol  con- 
veyancers inferted  a  limitation  to  pre- 
ferve  the  contingent  remainders  to 
pofthumous  children :  but  fince  the 
ftatute  they  have  left  it  out ;  which 
jhews  their  uniform  opinion  that  this 

- ,  aA  of  pariiament  carries  the  interme- 
diate profits  as  weU  as  the  eilate.  Pa'rf 

.   108 

Tlic  praflice  of  eminent  conveyancers 
has  always  had  great  regard- paid  to  it 
by  .every  coiy-t  of  juitice  ;  and  the 
'  point  of  dot^er  in  th^  countcf^  of 
Rfi/ittor  vcrftts  VBHdihcH^y  was  deter- 
mined iniireljr  from  their  opinion.  zoB 

Conveyances  made  under  a  decree  of  this 
court  are  to  be  lettled  >y  the  like 
rule  as  men  of  judgmeftt  among  r^rt- 
vcyancers  would  direfl.  '    2(^7 

ropi^s.  See  &-i:c:iiO:r,  C^cint^ 
cl)ri5;cn. 

To-  fupport  a  contingent  remainder  in  a 
freehold,  there  mud  b;  a  tenant  of 
the  frtfeKold  againlt  whom  a  findft 
may  be  branghi  j  otherwife  a/  to  a 
copyhuld,  fgr  there  no  frmcipc  can  l>e 
brought,  being  parcel  of  the  mqnor 
only,  and  the. freehold  in  the  lord, 

12 

C  gives  all  his  mefluages,  lands,  tene- 
ments and  hereditanients  in  Saint  Ht- 
k»'i  JuMukJ  and '  clfcwhere  in  the 
county  of  Durham,  and  «//  alter  hit 
nai  tftali,  to  trullees,  ^1-.  for  500 
years  for  particular  purpofcs,  and  af- 
ter the  determination  of  the  term, 
p-vti  ail  th*  prtmiffii  to  hii  wufe  for  he? 
life  without  impeachment  of  walW. 
"  All  the  ellaies  coming  originally 
from  the  wife,  the  telblor  could  n(>t 
mean  to  fever  the  copyhold  from  the 
freehold,  theretbre  by  the  general 
words  of  the  will  the  copyhold  lands 
■pafled."  73 

A  pcrfon  who  has  the  beneficial  intercic 

only  in  copyhold  eflates  may  devife 

them,  and  they  pafs  by  hia  will  as 

well  as  any  other  lands,  tor  he  could 

3  *i     '  no. 
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not  furrcndcr  them  without  having  the  | 
legal  eiUte.  Page  75 

A  tCitator  lays  in  his  will,  I  give  all  and 
every  my  freehold  and  copyhold  mef- 
fuates  to  A,  and  B*  (having  furren- 
dred  the  copyhold  part  thereof  to  the 
ufc  of  this  my  will)  ;  he  had  two  co- 
pyhoid.s  one  c5f  which  he  had  furren- 
c/2d,  the  other  not.     *'  Lord  Hard- 
nmcke  faid,  it  being  clearly  the  tcil.i- 
tcr's  intention  that  both  Ihould  pafs, 
and  being  a  dcvifc  to  a  younger  child 
totally  unprovided  for,  the  court  di- 
re«ited  the  heir  at  law  to  furrender  it 
to  the  fame  ufcs  as  were  declared  by 
the  will,"  585 

Cojoitct. 

This  court  has  p,  power  to  remove  coro- 
ners where  they  milschdve,  or  live  out 
of  the  county.  iSj. 

The  court  will  not  order  a  writ  to  iifue 
{iC  ccrcvntrre  cxcncrc.ndoy  till  there  is  an 
aiTidavit  of  lervice  at  the  lail  place  of 
his  abode.  184 

Coff?  til  ILatn  anD  Ccitttf^.  See 
iB^iiD,  SDCiCnDc.nt,  rill  cf  Kc^ 
»:\)o>,  Ci.fs)15il!,  at(.Dti\}its. 


Where  the  defendants  all  denied  the 
equity  of  a  bili,  and  the  plaintiiF 
brings  the  cauie  to  a  hearing  on  bill 
and  aniv.'er  only,  in  order  to  get  off 
with  40  4.  cofls  ;  t!ie  court  on  difmif- 
fmg  the  bill  upon  the  merits,  gave 
cofls  to  be  taxed.  1 

Wlicre  a  debt  cf  a  tellatcr  is  recovered 
againll  an  executor  at  law,  coils  arc 
given  dc  bonis  propriis  ;  but  in  equity 
it  is  difcretioni.ry  whether  the  court 
will  make  him  pay  colh  or  not.      1 19 

The  MiJter,  to  v/honi  it  was  referred,  re- 
ported the  pr(;cecu'ngs  under  a  com- 
mifiion  for  examination  of  witneflcs  ir- 
regular; on  exceptions  the  court  thought 
them  regular,  and  allowed  the  excep- 
tions, and  the  party  who  fuccecded 
had  his  colh  of  the  application.  Lord 
Hardrxickc  difcharged  ilie  order  for 
coftp,  bccaufe  the  ])iaintifl''s  was  not  a 
vexatious  proceedings  but  in  the  Maf- 


ter's  opinion  well  founded  ; .  and  tl 
rule  is  never  to  give  cofts  but  whc 
no  jufl  ground  appears  for  the  pr 
ceeding.  Page  i\ 

Exceptions  to  an  anfwcr  for  infufiicienc 
and  fo  reported  ;  upon  cx'ceptions  ti 
court  held  it  to  be  luflicient ;  the  pa 
ty  fucceeding  in  the  application  not  ii 
titled  to  colls  ;  but  it  Ihall  wait  ti 
event  of  this  caufe.  2] 

On  a  fpecial  motion  and  dating  partici 
lar  circumflanccs  the  court  may  gi' 
cofls,  though  the  Mailer  report's  it 
favour  of  the  other  party.  2: 

Where  cofls  are  decreed  to  all  parti 
out  of  a  real  ellace,  though  one  of  the 
who  was  in  titled  to  receive  coils  dii 
before  they  were  taxed,  they  do  n 
merit ur  cum  perfonUf  uut  his  heir  isi: 
titled.  n- 

If  any  thing  had  remained  to  have  bei 
done  and  undecreed,  the  repreunt 
tive  of  the  deceafed  party  by  revivii 
would  have  been  intitled  to  the  co 
even  if  they  had  not  been  direA 
to  Hand  a  charge  on  the  real  eibr 

A  decree  for  a  fum  againfl  an  execui 
with  cofts  out  of  afTets,  is  not  a  deer 
in  perjonam,  but  executory  ;  and  if  1 
dies,  the  plaintiff  may  revive  again 
the  reprefentative  of  the  teftator,  ai 
puriue  the  affets.  j; 

The  writ  by  journeys  accounts,  lies  on 
between  the  fame  partitas ;  neither  a 
executor,  nor  adminillrator,  nor  hri 
can  have  it.  -j 

The  right  to  cofts  in  the  fame  before  ta] 
ation  as  after.  Si 


Cotmant.    See  llSutlDmss. 

£,  in  his  life-time  conveyed  his  cftatc  i 
Shropjhire  to  H,  for  fecuring  23,000 
and  the  fame  year  charged  it  and  h 
eftate  in  Anglefia  with  2000/.  more :  \ 
afterwards  in  confideration  of  14000 
conveyed  the  $hropJbir£  eUate  to  W. : 
fee;  and  then  by  deed-poll  releafi 
IV,  from  the  payment  of  the  14000 
and  by  will,  reciting  the  convcyaD( 
and  rcleafe  to  IV.  ratifies  the  fam 
and  devifes  to  truftees  and  their  hei 
all  his  manors,  (^c»  in  Amgltjea  ai 

ConMnw 
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Carnarvatiy  to  the  intont  they  might, 
out  of  the  rents,  or  by  fale,  k^c.  riii'o 
futlicicnt  to  dilbharge  the  mortgage  of 
the  lands  Icttled  on  IV.  ;»s  wel»  as  all 
ether  hL   ucbrs  ;  riiul   afior  tliey  are 
paid,  gives  the  ir^.X   r:inr>rs  itc.   to 
hi^  natural  Ton  2X*A  ivs  iieir- :   A.  dies, 
and  one  of  the  truilces,   the  ouier  re- 
nounces, and  adminillration  is  grant- 
ed to   A'.  The   teitirorVs  naMral  f)n 
brought  a  bill  to  carry  the  truih  of  the 
will   into   execution,  which   was   de- 
creed acjcrdingly  ;    and  the  ma^ior.>, 
\^c,  devifed  to  the  truftecs  to  l>e  fold, 
and  to  be  applied  to  difcharge  fuch 
of  the  tellator*s  debts  as  the  ptrfonal 
cftate  i»nd  rents  would  not  fatisfy  :  A, 
allowed  the  bcil  purchafer  of  the  Ati" 
ghfca  cind  Carnar*van  ellates  ;  and    in 
a  draught  of  the  con\'eyancc,  prepa- 
red by  his  counfel,  infertcd  covenants 
from  W,  that  //.  the  mortgagee,  Sir 
£.  Zr.   the  furviving  trallce,   the  two 
trullees   appointed    in   his  room,  the 
pI.'iintiiT,  and  N.   the  adminiftratrix, 
have  full  power  tcf giant,  \^c»  and  that 
Sir  £.  L.  has  aright  to  fell  the  fame  to 
the  purchafer  and  his  heirs,  and  alfo 
made  no  covenant  for  quiet  enjoyment, 
without  any  interrupticm  by  H,  tfc. 
and  from   any  perfon  claiming  from 
L.   deceafcd,  and  hy  name  from  his 
father,   grandfather,  great  grand-fa- 
ther, great  great  grandfather,  or  any 
of  tlicm,   the  fame  with  refpcd  to  her 
covenant  for  further  aiTurance.  **fTiie 
Mailer  being  of  opinion,  tliat  the  co- 
venants in  the  conveyance,  fettled  by 
th'.'  counfel  for  the   purchafer,  were 
unreafonable,  and  ought  to  be  ilnuk 
out ;  and  having  infertcd  a  covenam 
only  againft  the  feller's  own  ads,  and 
•    reported- he  approved  of  the  draught 
as  it  now  Hands ;  Lord  Harik/Jtcke,  on 
exceptions  to  the  report,  direcled  the 
Mailer  to  alter  his  draft,  by  inlcrting 
proper  covenants  from  IV.  ag-iinft  her 
own  ads,  and  the  acls  of  L.  her  devi- 
for,  as  to  fo  much  as  (he  will  be  be- 
nefited by  the  ellate  devifed.     P.  264. 
Where  the  vendor  claims   immediately 
under  the  perfon  who  bought  the  ellate, 
he  need  not  covenant  any  f:irther  back 
ihan  hom  chat  perfon,  for  the  buyer 


has  the  benefit  of  the  covcnrjits  in  the 
conveyance  to  that  perfoa  at  the  time 
htr  jM'ivhalcd.  ^^gi^"  ^^7 

**  J^i^rd  llardimcke  of  opinion,  ,that  car- 
rying the  covcn:;nt  no  farther  back 
than  the  pr-rf  .n  under  V/hom  Z.  /'. 
claim:.,  Ls  fullidcnt/*  20S 

WhrTe  the  fur;  l-.is  is  confidcrable,  tbe 
\:\i  i;:u:l  co\rn;!nt  that  neither  \\(:<, 
nrT  his  irr.m'.*ji;.tc'  anceflcr,  end  in 
the  cafe  of  the  u.'vifce,-  that  neither 
he,  nor  his  dcvifor,  have  done  any 
adt  to  incumber.  26^ 

A  covenant  to  convey  and  fettle  lands  is 
ilronger  than  to  convey  only.  329 

Though  the  p^^rty,  who  is  under  a  cove- 
nant to  purchafe  and  fettle  lands,  dies 
before  -he  has  completed  ir,  that  is 
ni)  reafon  \j\\^  it  ihoold  defccnd  upon 
the  heir  at  law  ;  and,  tlu'refore  the 
Mailer  of  the  Rolls  did  ritjht  in  deter- 
mming  upon  what  appears  to  be  the 
intcnti.on,  on  prefumptive  evidence  of 
that  intention  :  and  the  decree  afiirm- 
cd.      .  j^o 

A  wife  IS  bound  by  the  hufband's  cove- 
nant only  under  articles  made  on  her 
marriage.  53  3 

What  is  covrnantcd  to  be  done,  is  in 
court  coiiiiviercd  as  done.  534 

Cc«;;r:lIoj. 

It  Is  e-Ytremely  wrong  for  a  counfel  or 
agent  to  take  a  conveyance  from  the 
right  heir  for  his  own  benefit,  wliich 
he  difcovcred  by  being  a  trullcc.     33 

Court  of  riOmtrafe^ 

The  owners  of  two  privateers  feised  upon 
the  ihip  called  the  Diligence,  as  a  law- 
ful prize ;  upon  its  appearing  by  her 
captain's  papers  (he  had  carried  pro- 
viiions  to  the  enemy ;  and  he  ii^nad 
a  note,  by  which  he  acknowleJged 
that  they  had  very  jallly  ccnSfcatcd 
his  cargo ;  the  captain  of  the  Diii- 
genes  brings  a  bill  here  fcr  an  injunc- 
tion to  the  court  of  admiralty  to  llay 
a  fuit  depending  there  on  the  lav/ful- 
nefs  of  this   tranlaition,     fuggeiling 

"  that  fome  of  the  papers  arc  loil,  and 
3  ^^^  *  ih.t. 
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that,  if  the  nott  fhould  be  produced, 
^hich  he  wu  obliged  to  give,  he  muft 
certainly  be  oft  at  law :  "  The  in- 
junfHon  denied}  for  if  it  waa  to  be 
grmited  apon  fuch  pretences,  it  would 
intircly  defeat  the  aft  of  parliament  re- 
lating to  prizes. "  P»gt  350 
ff  upoa  examination,  the  court  of  admi- 
ralty liiid  the  figning  the  note  was 
owing  to  durcfs  and  iinprif;;i)ment, 
they  can  by  their  own  aachority  fup- 
preis  it.  35 1 

ffonrt  of  CTiamerr-  See  Zu-- 
BU02P,  pactv,  ^>oif!or:8,  Kcrc;* 
tier,  ILfafe,  Ciiajitv'.  P;to;it!'  of 
Debtf,  under  S6ebt0i  iSutr, 
2[(tton,  ftauo.. 

A  mother  petiuoned,  that  IVIr.  Btary  may 
be  reftrained  from  msTTying  her  daugh- 
ter, being  an  infant,  and  a  ward  of  this 
rourt :  his  Lordihip  ordered,  as  he  is 
likewife  an  infant,  that  hij  guardian 
fhall  not  permit  hiip  to  marry  the  young 
lady  without  leave  of  the  court.      J04 

Tbe  care  of  infanta  reverted  to  this  court, 

on  the  ceffure  of  the  court  of  wards. 

394 

>f.  conveyed  1000/.  to  trallees,  to  belaid 
out  in  the  purchafe  of  freehold  lands 
within  twenty-two  computed  miles  of 
CktficT  ;  the  plaintiff,  the  firll  tenant 
in  tail,  under  a  limitation  from  A. 
brought  a  bill  againfl  the  Irunees,  and 
the  laft  remainder-man,  foggelling  no 
fuch  purchafe  as  thedeed  direfls  can  be 
found,  but  a  convenient  one  might  be 
had  in  Latctafiin  ;  prayed  that  the  truf- 
tees  might  be  direflcd  to  purchafe  ac- 
p)rdingly."l.ordifi(r/'iiiffif#  would  not, 
on  the  lirll  application,  depart  from  the 
intention  of  the  donor,  but  made  an  or- 
der for  the  truAee  to  look  out  for  a  pur- 
chaJe  within  the  terms  of  the  deed,  and 
if  after  a  convenient  time  allowed  it 
ihould  appear  no  fuch  purchafe  is  to 
be  met  with,  faid,  he  llioula  be  in- 
clined to  deviate  iq  this  particular 
from  the  ftrift  terms  of  the  trnft,     413 

^he  truftce  might  have  borrowed  fome 
eAate  wiiliin  the  tMenty-cwo  miles  of 
(^btjler,  for  the  purpofe  of  invelUng 
fhe  mone)-  in  luid,   and  after  the 


of  fuflcringftrecovenr,  in  order  te  gel 
the  tQooZ  was  anlwered  to  the  firS 
tenant  in  tail,  it  might  have  been  re- 
Aored  again  to  the  otigiiud  owner  Pmgi 

Sir  W.  p.  by  his  will,  dircaed  fais  iroiteei 
to  lay  out  a  fum  of  money  in  the  par- 
chafe  of  freehold  land  only  ;  as  they 
could  not,  without  great  difadvantage, 

Siurchafe  the  freehold  of  an  ellate,  on- 
efs  they  toolt  along  with  it  a  coUrge- 
holding:  the  court  difpcnfed  with  the 
ftrift  direftions  of  the  will,  414 

This  court  conliders  things  contiafted  to 
be  done,  as  aSnally  doiw,  ant'Icts 
them  have  ail  the  confeqncacei  as  il 
fo^'pially  executed)  ui 

i£ourt  ef  Btrlegafes^ 

It  is  difcretionaty  in  the  ppntt,  whethei 
they  will  grant  a  full  cominiffionof  de< 
legates.  798 

Where  legal  and  ecclefiaftical  mamn 
come  in  queftion,  the  jndgct  in  both 
are  appointed.  j^l 

Where  It  is  a  mere  matter  of  law,  acom- 
million  iffuM  to  judges  and  cinliuu 
only.  79! 

Court  of  ftins'8  IBencti.   See  ^pt> 
ttfual  Courf. 

The  court  of  King's  Bench  will  ootgranl 
a  prohibition  unless  you  fhcw  the  miJti 
has  been  pleaded  m  the  ecdcfiaftical 
court,  and  denied  there  ;  and  on  the 
fame  grounds  a  court  of  law  grants  1 
prohibitioD,  this  court  grants  an  in- 
junftion.  tii8 

Courts  of  l,alD-  See  iiBfit,  poffeO 
flan,  Ccft«,   account,  Wigtxx^ 

CooCt  Cf  KUOJB.     Sec  ^^. 

The  receipt  of  the  Excheq  oer  is  no  ofict 
of  reconi,  except  in  matters  iclati*eta 


the 


'97 


The  officers  of  the  ecclefiaflical  coarV 
Ihould  not  intitle  their  proceedingt  rx- 
UTila  Jtmiiii  rigii  Gurg.  Ut.  fcr  At) 
are  only  evidence  of  fentcvca  u  tkeii 
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^9urt  S^^irtfual.     See  ^tritual 

CQurt. 

Court  of  Mar&0.    See  Court  cf 

C})4iKcr?. 

CrC&2t0.3d.      See    Kulcd,    BDub?, 

SDtufteei;  to  p<^eftCbc  Contingent 
Wcmambers,  Bluogments,  2)  ?eiiSj 
t^oluntarp  Coiitievancr,  25:11, 
ja(ret0  bp  SDifcent. 

Where  an  edate  is  decreed  to  be  fold  for 
payment  of  debts,  and  no  furplus  re- 
mains, the  heir  need  not  covenant  any 
farther  than  his  own  ads ;  the  fame 
rule  as  to  a  devifee.  Page  268 

A,  who  had  a  power  to  charge  a  f  um  of 
money  on  land  by  deed,  or  will,  exe- 
cutes it  by  a  voluntary  deed,  the  court, 
in  favour  of  the  creditors  of  A.  will 
confider  it  as  perfonal  aflets,  and  lay 
hold  of  it  for  their  benefit.  269 

'  It  is  in  the  power  of  the  ownf  r  of  the 
eilate  to  prefer  one  fpecialty  creditor  to 
another ;  for  none  of  them  have  any 
fpeciiick  lien  upon  the  lands.         327 

Where  the  court  fees  a  confideration  is 
made  up  with  a  view  to  defraud  cre- 
ditors, they  will  reduce  it  to  what  b 
juli  and  equitable.  485 

Anyone  cr-*dito-  may  bring  abillagainll 
an  executor  for  a  difcovery  of  aflets, 
and  for  fatisfa<^\ion,  as  the  court  de- 
crees only  an  account,  and  direds  the 
executor  to  pay  in  a  courle  of  admini- 
niilration.  572 

€yxxixv^.    See  |Dart(btoner0, 3ln^a^ 

bttaiit0. 

Where  there  was  only  a  general  allegation 
as  to  the  right  of  eledion  to  a  curacy, 
and  not  examined  into  or  proved,  the 
court  would  not  make  any  decree,  but 
diibiiired  the  information  with  cods. 

576 

Curterg.    See  iCenanf  b;  ffie  Cnr^ 

tefp* 

C  uSom*    See  <0abelltmo. 

Though  this  court  does  not  uke  cuftomt 


fo  ftridly  certain  as  courts  of  law*  ytt 
it  i-equires  them  to  be  fubflantially 
laidi  Page  496 

Cu(tom  of  ^ont)om    See  '^Mw 
brokers,  ItonDon  St^ntt^^ 

Some  years  after  the  marriage  of  the  fon  of 
a  freeman  of  the  city  oi  London,  the  pa* 
rents  on  both  fides  met,  and  agreed  to 
advance  200  /.  apiece  to  lie  by  till  they 
could  purchafefor  him  acommiflionin 
the  army.  '*  It  appearing  to  the  court 
to  be  intended  as  a  marriage  portion, 
they  confidered  it  as  an  advancement 
and  a  bar  to  the  orphanage  fhare.*' 

213 

JudU  Law,  which  was  ail  a6i  of  common 
council  in  Hen,  the  6th's  time,  does  not 
make  it  a  bar,  unlefs  it  was  an  ad* 
vancement  upon  marriage.  213 

The  father  being  dead  inteftate»  the  (on 
is  intitled  to  his  whole  fhare  of  the  tefta-> 
mentary  part,  without  bringing  into 
hotchpot  the  money  he  received  in  ad* 
vancement.  214 

Sums  of  money  given  to  the  danghtcr  of 
a  freeman  of  London,  after  her  mar* 
riage,  by  the  father,  where  they  do  not 
appear  to  be  on  account  of  the  mar* 
riage,  and  as  an  advancement,  will  not 
bar  her  of  a  fhare  in  the  orphanage 
part  of  his  eflate.  4^0 

If  the  daughter  of  a  freeman  mamet 
againflher  father's  confent,  it  is  of  it* 
felf  a  bar  to  the  orphange  fhare,,  unlefs 
he  be  afterwards  reconciled.  4yi 

An  advancement  in  marriage  is  an  ad* 
vancement  in  full,  unlefs  9ie  father  by 
will,  i^c.  written  by  him  and  figned, 
fhall  declare  the  Tiiue  of  fuch  advance* 
ment.  4r  f 

Sums  given  by  a  freeman  o{  London  to  a 
daughter,  if  not  given  as  a  portion,,  or 
in  purfuance  of  a  marriage  agreement, 
is  no  advancement.  j^cz 

The  general  rule  is,  that  whatever  a  free- 
man of  London  gives  to  a  child  fhall  be 
brought  into  hotchpot,  4^^ 

Prcfents  made  by  a  freeman  to  his  child, 
after  frequently  living  with  her  for  fe* 
vera!  weeks  at  a  time,  fhall  be  con£* 
dered  only  as  a  fatisfa£Uon  fur  her 
trouble,  and  not  as  a  gift  to  be  brooght 
into  hotchpot.  ^^^ 

3  S  3  Money 
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Money  di reeled  by  a  freemr-n  to  be  laid 
out  in  lanJi  for  tlio  bencntol*  O/Jaugh- 
ter,  takes  it  out  oi'tlie  cuilnarj-y  cl^uc, 
and  is  not  fuhjecl  to  be  broup;ht  into 
hotchpot,  -^^^^453 

Thoutrh  a  freeman's  widow  lavs  claim  lo 
jbmcthing  under  a  hulband's  v/ill,  that 
docs  not  bind  her  ele6tion  to  take  ei- 
ther by  the  will  or  cuuom  till  ihc  has 
feen  into  the  value  of  the  huiband's  ct- 
fcdls,  but  Ihc  v/ili  be  concluded  by  ac\.) 
done,  and  by  ac^uiefceiicc^^  a^;  vvlicre 
ih'j  has  lived  a  y"ar,  or  yc/ir  and  a  h#ilt 
aicer  herhulband,  and  accepted  an  in- 
taell  under  the  will.  616 

Though  cyder  is  part  of  the  profits  of  tlie 
red  cllatc,   it  ha^  been  he-id  that  a  cy- 
der-mill is  perfonal    notwith (landing, 
and  Ihall  go  the  executor,  and   not  to 
.    the  heir.  i^ 


SDaustjfenj*    See  |3:>tion«. 

A  Father  a  judge  of  the  quantufx,  and 
^/v  ^'^*^  ^^  ^^^  ^'"^^*  when  the  pr:)\  ifion 
ft  r  a  daughter  fiiall  take  place.  191 
A  limitation  to  a  dauj^^hter  on  failure  ol" 
iiluc  male  of  an  elutll  fon  or  ions,  is 
coafidcred  as  a  provilion,  and  not  too 
remote.  191 

.  SDean  ano  Cl)aptct.    See  ileare. 

Though  a  dean  and  chapter  are  reafon- 
abie  in  the  fines  tliey  demand,  if  an  ac- 
cident delays'  the  Icafe  which  has  not 
happened  ircm  their  fault,  or  from  the 
tcnanti,  yet  if  it  io  not  completed  till 
after  a  new  member  comes  in,  he  ihall 
have  hi .  jorti  )n.  473 

No  inteieft  can  pafi  out  of  a  corporate 
body  at  law  but  under  the  comnion 

fcal.  475 

The  rule  as  to  carr)'ing  agreements  into 
execution  aj  to  private  pevfons,  will 
net  hold  generally  as  to  a£;gregate  bo- 
dies. 476 
Bodies  corporate,  cfpecially  ecclefiaftical, 
differ  extremely  Irem  private  pcrfbns. 

476 


Where  a  mortgagee  of  an   old  dean  and 
chapter  \c?<ic  rcfufcs    to  Airrender,   1 

.  court  of  equity  will  not  compel  him, 
for  he  may  infill  the  lives  in  being  are 
better,  or  oblige  the  tenant  the  mort- 
gagor to  propofe  others,  or  redeem  him; 
otherwlfe  if  it  had  been  n  chattel  in- 
interert,  for  there  the  granting  a  new 
and  longer  term  is  an  advancaj^  tothe 
mortfragce.  P^g'  477 

If  a  b:)'jy  corporate  makes  an  agrccmcr: 
with  a  p'M-fon  to  grant  him  a  Icafe.and 
the  laoucy  is  paid,  thougii  ibme  of  the 
members  of  that  body  were  wanting, 
a  court  of  equity  will  carry  it  into 
execution.  47  S 

A  dean  and  chapter  ought  not  to  fuiier 
r.ny  immediate  advantage  to  themfclves 
in  niling  up  vacant  lives,  to  bias  their 
minds  in  taking  a  Icfs  fine  to  the  pre- 
judice of  the  luccefiion.  47S 

Where  the  matter  is  iiniihed  and  complete, 
a  court  of  equity  cannot  fet  it  afide, 
but  they  wculd  not  ib-ain  to  fupport 
luch  a  contract.  47 S 

IDett0,  CveDltoi  auT>  1D€bto^  See 
|darap!)crii<Uin,  IBulc,  drccuto?} 
Statute  of  ILiiutrattone  Compoil* 
tiou,  ^J^flTcto,  Cftatco  in  Jfcc-tail, 
JuDjjncutS.  See  under  iDcbto,  in 
tob«u  p?fc?itr  tl)ct>  arc  to  be  piilJ, 
)dartic6^  2;;>uiiliiupt. 

Where  a  teilator  charges  all  his  ellates  for 
payment  of  debts,  the  devifec  of  a  par- 
ticular one  nuiil  take,  fubjeCl  to  rhkt 
charge.  loi 

Provifioiih  in  wills  for  payment  of  debts 
relate  to  the  time  of  the  '  tellator's 
death.  201 

The  v\ords,  all  the  debts  <u:bich  I  ka^i 
contraScd,  mull  be  conllrued  jhcdl  con- 
trad.  201 

The  praintiff's  grandmother  fays  by  hrr 
will,  I  lihcwilo  forgive  my  fon-in-laiv 
Richard  Chili ngr.'.crth  a  debt  of  500/. 
due  to  me  upon  bond,  and  defirc  my 
executor  to  deliver  tiie  fame  lo  be  can- 
celled. The  legacee  died  in  die  life- 
time of  the  tellairix.  "The  plainti^ 
his  reprefentativc  ought  to  have  the 
benefit  of  this  difcharge  of  the  debt, 
and  Lord  Hardivicke  ordered  the  bond 
I  to  be  delivered  up  to  be  cancelled.*'  5 80 
\^  Where 
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Wltf  re  (here  i»  a  general  power  givi 
rel^Tved  to  a  perfon  ft-r  fiich  ulcs, 
as  he  lliall  appoint,  thi?  makes  it  iiis 
abfolutc  eflatc,   and  gives  him  fuch 
dominion  over  it,  as  will  fubjefl  it  C 
hia  debts.  Page  6^6 

3n  tUiiat  p;toMcF  Detcs  are  fo  be 
patQ  &E  m  cjCETUtt}  ai  asimiii 

fiCtUo;-     Seealfo  under  ZHztS. 


r  ought  to  pay  that  creditor 
firit  who  ufes  the  iirll  diligence  ;  fo  in 
an  aflion  at  law,  he  who  obtains  tlie 
firll  judgment  Ihall  be  preferred ; 
otherwife  ,is  to  legatees ;  for  as  there 
is  no  priority  in  legacies,  an  executor 
fliall  pay  them  pari  pajfii.  ZoS 

Bond  creditors  are  eonlidered  here  as 
having  a  priority  to  fimpic  contrafls, 
beeauie  tliey  havea  priority  at  common 
law ;  for  this  court  govern  themfclves 
by  rules  cftablifhcd  in  that /oram  to 
whom  the  juriftiiftion  properly  be- 
long'- 333 

Where  a  tcftator  has  created  a  particular 
trull  out  of  particular  lands  for  the 
payment  of  debts,  and  fubjeft  to  the 
trull  devifcd  it  over,  the  devifees  can 
take  no  benefit  till  after  the  whole  bur- 
den isdilcharged  upon  it.  556 


5>eErec. 


See      i50ttCC, 

E'.fiirfl. 


^oiie;, 


The  fame  defendants  who  made  default  in 
another  caufe,  make  default  again  at 
the  hearing  of  a  fupplemcntal  one, 
where  die  bill  is  brought  by  new  affig- 
nees  in  a  commilfiun  of  bankruptcy 
choten  lince  the  decree  in  the  lirll 
caufe ;  the  prayer  of  this  bill  praying 
only  that  thefe  defendants  might  Ihew 
caufe,  and  not  that  they  might  Ihew 
caufe,  luhy  the  former  decree  flieuld  n&t 
he  made  ah/ilalt;  which  it  ought  to 
have  done.     "  Thecourt  onlyordered 

'  that  the  plaintiffs  be  at  ubcrty  to  ferve 
the  dcfeaUants  with  i/utpana  to  ihew 
caufr  r.gainll  thefcrmor  decree,"  iiti 

After  a  writ  of  execution  of  a  decree,  and 
'  an  att.xhmentfervedon  the  defendant, 
■  the  plaintifTmay  have  an  injunction  to 
the  defendant  todcliverpoueflion^and 


next  a  writ  of  alliflMce  to  the  ftieriff", 
commanding  hi:Ti'  to  be  aiding  in  put- 
ting thcplaintiiiin  poffelTion.    P.  lyj 

All  the  court  Joes,  is  in  confequence  of 
of  an  antecedent  right,  and  there  is  no 
occafion  for  a  decree,  except  there  is  an 
incapacity. of  the  perfan,  as  in  the  caie 
of  a  feme  covert.  4^3 

Where  a  perfoti  attends  a  caufe  to  which 
he  is  a  defendant,  and  had  notice  of 
the  decree  by  being  prefent  when  it 
was  pronounced,  if  he  does  any  aA  Li 
contravention  to  it,  he  is  guilty  of  n 
contempt,  and  liable  to  be  committed  to 
the  Fleet.  56;  ■ 

In  decrees  againft  a  mortgagee  on  &  bill 
for  redemption,  or  ag^init  an  executor 
to  account,  it  is  the  courfeof  ilie  court 
todireft  itv4thout  future  words  i  and 
yet  if  the  perfon  decreed  to  account  re- 
ceive any  thing  fubfctjnent  to  the  de- 
cree, it  is  inquirablc  before  the  Mafler, 
and  they  mult  bring  fuch  fums  to  ac- 
count. {82 

A  decree  mail  be  inrolled,  before  you  can 
plead  it  in  bar  to  a  fei:ond  fuii  for  the 
lame  Matter.  609 

After  a  decree  in  a  caufe,  a  new  original 
bill  cannot  be  brought  between  the 
fame  parties  and  for  the  fame  maticrt. 


ffi>:c3s.  SeeCTi;-«[,DcrB;l.-.tt  01 
conccjt:5,  ^'.OMX  cf  JnroU 
meat. 

Such  a  conltruftion  ought  to  be  made  of 
deeds,  at  ret  magit  vaieat  qiuim  ptrttu, 

136 

A  perfon  may  as  well  take  a  difpofition 
by  deed,  to  take  place  after  her  death 
as  by  will ;  and  fuch  a  deed  has  been 
decrees  to  be  goodin.lcvcralinftancei, 
as  againit  pe rtoos  Handing  in  rcprefen- 
lion  to  the  donor,  Otherwife  as  againd 
creditors.  540 

With  relpeftto  ancient  grants  and  deeds, 

'there  is  no  better  way  of  conliniing 

them,  than  by  ufage,  and  fBntsmper^ 

nea  txpafitia   is  the  beft  rule  to  go  by. 

577 

&rcEi0  US  02  concealtD. 

Thoagh  you  may  give  evidence  of  a  deed 

law,   ihut  is  luit,  you  cannot  of  X 
3  H  4  bond. 


4  TMi  of  tbi  Principdl  MrtUtf. 


bond,  for  you  ttiXkH  make  a  profert  of 
it.  Fa^g  214 

2>:frut)a^if.  Sec  CSbt&cnce,  S^t 
ii  c4t  res«'3,  l^^nug,  ttule,  Dr*^ 
luurrcr,  flf  Coutit,  iaica,  ar.fuicr, 
Srecrrr,  Cpamtnation  of  W&iU 
Hi  fr,  BtU  cf  Uebtbo;. 

Where  a  caufe  (lands  over  for  want  of 
nuking  fome  defendants  parties;  you 
cannot  proceed  againft  any  other,  un- 
lefs  the  plaintiff  will  fubmit  to  difmifs 
his  bill,  as  to  thofe  defendants  who  are 
improperly  brought  before  the  court. 

400 

If  a  defendant  difdaiins  generally,  and 
the  plaintiff  replies  to  her  anfwer,  and 
fcrves  her  with  2,Juhpcrna  to  rejoin,  (he 
is  intitled  to  have  coib  ajroinft  him  for 


the  vexation. 


582 


Ccn!U!  r  :r.  Sec  parUament,  IBjch 
f ^fs,  l^jcfentatioa  tcra  Ctttfctj, 

The  court  cannot  let  a  demurrer  (bmd 
for  an  anfwer.  530 

Where  one  out  of  (cveral  defendants  ob- 
tained an  order  to  plead,  anfwer,  or  de- 
mur, but  not  to  demur  alone;  and  de- 
murred to  the  bill  as  contiiining  diiTc- 
rcnt  matters  and  inconllilent,  and  .in- 
fwered  nothing;  more  than  the  charge 
of  combination  ;ind  confederacy  only ; 
tJie  court  inclined  to  think  it  was  not 
anTweringpUi-fuant  to  the  order.    726 

Where  a  man  demurs,  for  that  the  bill 
contains  fcveral  matters  not  relating 
one  to  the  other,  if  he  docs  more  than 
deny  ccmlnnatioo  and  confederacy,  he 
over- rules  his  demurrer.  727 

SDrpcCt.    See  JiSailmcnf. 

Dn3cliitcn0  02  C]camtna(  10110.  See 
Cbheiicr,  winters,  0cauDul 
ani)  31at|:ertiacnce« 

Evidence  in  the  crofs  caufe,  concerning 
the  matters  in  ifiue  in  the  original  caule 
not  allowed  to  be  read,  after  a  decree 
in  that  caufe,  oihcrwife  as  to  the  depo- 
sitions in  the  crofs  caufc,  not  relating 


CO  the  matters  put  in  iflue  la  the  origi- 
nal. Page  501 

Where  neither  party  examines  witadles 
in  the  original  caa(e,  the  depoiitioos 
of  witnefTes  examined  to  the  fame  mat- 
ters put  in  iffue  by  that  caufe,  nay  be 
read  at  the  hearing  of  the  crois  ctufe. 

502 

The  court  will  not  make  an  order  opon  i 
Mafler  to  admit  depofitions,  taken  in  a 
former  caufe  betuTcn  the  fame  partin 
to  be  read,  as  it  is  putting  parties  to  an 
unneceffar}' expence ;  thcpfoperconzie 
being  to  take  exceptions.  524 

SDUIetSn.    Sec  Sti^t^  Strife*  fxu 

A  wrong-doer  to  gain  a  pofleffion  by  diA 
feifm  mud  not  dep  on  the  land,  and 
then  leave  the  rightful  owner  in  pof- 
feflion,  wliich  though  fuflicient  to  give 
a  feifm  on  a  feofiment,  is  not  fo  to  levy 
a  fine.  359 

©  lufe  i^\  Fcpmc  :f  cf  tebto-  Se« 
X^yx^  Ui  la  &:is  |9a^toii0  m> 
pavmcnt  cf  0:btB* 

£>ondtto  Caufa  ^ii\%. 

5.  Z?.  who  had  a  bond  for  100 /.from one 
Spackff:an,  delivers  it  to  A.  faying,  in 
cafe  1  die  it  u  yours,  and  then  you  will 
have  fomething  :  tlii'i  is  a  fuHicient  //#- 
mat  to  caufa  mortis  to  pafs  the  equitable 
intcrell  of  thi^  bond  on  the  intellate's 
death.  214 

SDcttct.     See   Parol   Cl)iDcn»i 

A  general  provifion  for  a  wife  is  not  a 
bar  of  dower,  unlefs  expreifed  to  be  fb ; 
but  the  words  in  a  bond  to  (ecure  a  fom 
of  money  for  her  livelihood,  and  main- 
tenance, have  been  determined  to  be  a 
bar  of  dower.  8 

Where  a  widow  claims  dower  merely  upon 
a  legal  title»  but  cannot  afcertain  the 
lands,  this  court  will  affift  her  to  find 
them  out,  and  if  her  title  to  it  is  efb- 
blifhcd,  will  give  her  the  profits  not 
from  the  time  of  the  demand  only,  bat 
fi-om  the  time  her  title  accrued.     1  jo 


A  Tahlt  tf  tit  Principal  Mattfrt* 


If  a  dowreis  comes  here  to  have  a  Icrm 
removed,  which  b  a  faiiitfied  one,  thu 
court  will  decree  her  an  account  of  ilic 
rents  and  profits  from  the  time  her  cide 
accrued;  but  if  the  term  had  bifen  cut 
ot  the  way,  and  flie  had  no  nccii  iu 
come  here,  it  would  have  been  nther- 
wife.  P^^i  131 

A  wife  having  the  truK  m  a  term  in  her, 
joining  with  herhnfband  in  a  ccminoit^ 
recovery,  Ihe  comes  in  by  votidicr,  in 
privity  of  all  her  ellate  legal  tnJ  equi- 
tablc,  and  is  therefore  barrtd  of  any 
claim  to  it  afterwards.  43/1 

Though  thehufband  by  hit  will  gives  )ii^ 
wife  the  very  eftate  in  remainder,  from 
which  flie  demands  the  dower ;  j'er  on 
all  the  circuffillances  of  her  cafe  the  l-, 
intitled  to  herdoweroutofitnot^vltli- 
flandiiig-  4j6 


CmUemfntJ.    See  Ciscuto;- 

EMBLEMENTS  n.all  go  to  the  exe- 
cutor,  and  not  to  the  remaii!ii(.-i-- 
man ;  the  publick  being  interrtted  in 
theproduceofcomandotberjr.iin.  16 

Ciitrp.     See  Commni  KfrtUcip, 
Corlingent  Krai4ir.licr. 

A  right  of  entry  alwayi  fuppofes  an 
eftate;  for  a  right  of  entry  is  nochJnj^ 
without  a  right  to  hold  and  receive  the 
profits;  andif  an  ellate  be  granted  to  :i 
man,  referving  rent,  and  in  default  ol 
payment,  a  right  of  entry  be  granted 
to  a  ftrangtr,  it  is  void.  1 39 

A  right  of  entry  differs  from  a  power ; 
for  it  will  go  M  execucort  and  itdniini- 

©ftctcs  in  ^eetnil  See  frntt)tr 
aiiD  &art.,  CcuoGiion  of  Ulceus, 
STtuftecB  ta  picf;  tbe  Conti  ntrmt 
Sritntnucrr,  Ccinmon  Krrcti"= 
tp,  S^mcy,  iLimit.tioti  of  <Ef> 
tatss,  impit-atiar,  Bliifehtion. 


^tenant  ia  tail  c 


a  judgment,  tfr. 


and  fufter  a  recovery  to  any  collater^ 
purpofe,  that  recovery  (hall  enure  ts 
make  good  all  his  precedent  incum- 
brances. Pagr  J76 

Though  a  connfee  of  a  jadgmant  has 
neither  the  legal  eftate,  nc^  a  legal 
iten  ;  yet  a  common  recovery  will  let 
in  this  judgment.  376 

A  common  recovery  will  let  in  ■  char^ 
onder  marriage  articles,  and  whether  it 
i^  a  legal  or  equitable  cltate,  it  makei 
no  diiFerence.  J77 

A  remainder-man  in  tail,  or  a  reveriioner 
in  fee,  may  come  into  this  court  t» 
have  the  title-deeds  fecured  for  thrii' 
benefit,  though  aft  eftate  fbr  lilv  i« 
ftandingout;  and  the  plaintiift  in  tfai* 
cafe  may  equally  come  here  to  pray  a 
faleofthccAatc.  jSx 

jt.  devifes  to  a  man  and  his  heirs,  and  af- 
terwards fays,  if  he  Ihall  die  withont 
heirs  of  his  body,  this  controuls  it  to  an 
eftate  tail-  39* 

Sy/tWi  cafe  in  Qgeen  MliKatttb't  tim^ 
the  only  one  where  the  word  fon  hu 
been  conftrued  to  ^ive  an  efiate-tail 
in  the  firft  taker.  737 

ByfieWi  cafe  is  not  to  be  fband  in  Ox. 
EUx.  or  any  of  the  cotemporary  re- 
ports, and  therefore  cannet  t>e  allowed 
to  be  an  authority:  the  devife  in  the 
prefenC  cafe  being  to  L.  H.  fbr  life  and 
no  longer,  cannot  by  any  implication 
whatfbever  be  conftrued  to  be  an  eftate- 
tait  in  him.  737 

Sir>_/f/A  "Jtkyl,  in  a  caufe  between  the" 
widow  of  the  teftator  and  fV.  R,  the 
heir  at  law,  declared,  that  L.A.  wit 
intitled  only  to  an  eftate  for  life,  with 
remainder  to  the  eldeft  ion,  and  bat 
one  fon  for  his  life,  and  that  the  re- 
mainder will  go  over  to  JF.  A.  the  hoc 
u  law  of  the  teftator^  738 

eKdtcs  fo;  %tit.  See  ifaf^er 
ant  fbaa,  Cftatcs  in  JF^e^tad, 
innaffp*  Ctptlition  of  WAsjjib, 
STtiiff  ef£  to  p;ererte  Ctnitingent 
Keniainoers,  9o:t3QQr,  Jfrec 
liolt,  BlntercS,  Sntanaim. 

A.  devifes  to  Sir  J.  B.  her  heir  CJiftm 
landi,  he  paying  all  the  dcbti  and  le- 
gacies charged  on  thofc  lands,  and  af- 


A  Tallt  of  thi  Principal  Matter t^ 


tf  r  his  decease  to  a  Nephew.  Sir  J»  B. 
as  tenant  for  life,  is  obliged  to  keep 
down  jhe  intercft,  if  the  principal  is 
not  difcharged ;  but  if  it  is,  he  h  to 
pay  one  third,  and  the  rcveriioner  two 
thirds.  Page  201 

G*  tenant  for  99  years,  if  he  fo  long  live, 
without  impeachment  of  wafte,  except 
voluntary,  remainder  to  truflces  to  pre- 
fervc,  tsfr.  remainder  to  his  firil,  t^c. 
fons  in  tail-male,  remainder  to  Sir  y. 
C  in  fee.  751 

C  before  a  fon  born ,  and  Sir  y,  C  agreed 
to  cut  down  timber  upon  the  ellate, 
and  that  Sir  J,  C.  fhould  not  take  ad- 
vantage of  its  being  wafte,  and  the 
money  ariiing  from  it  to  be  divided  be- 
tween them.  752 

Timber  cut  to  the  amount  of  2000/,  G*s 
fon  born  ten  years  after  at;taincd  twen- 
ty-one, and  fuffcred  a  recovery  of  the 
cuate  to  himfelf  and  his  heirs.        752 

The  fon  iotitled  to  recover  fatisfadlion, 
for  fo  much  value  of  his  inheritance,  as 
the  late  Sir  J.  C.  received  under  the 
agreement,  and  his  executors  admitting 
aS'cts,  1000/.  with  intercft  at  4/.  fer 
tent,  to  be  computed  from  the  filing  of 
the  bill,  dircded  to  be  paid  to  the 
plaintiff,  the  fon  of  G.  by  the  execu- 
tors of  Sir  y.C.  752 


Cttafc0  f«  ftdX&'    See  3Leafc. 

^,  C.  A  prebendary  leafed  his  prcbendal 
cftate  to  hii  daughter  in  Auguji  1735, 
for  twenty-one  years,  who  executed  a 
declaration  of  truft,  declaring  her  name 
was  madeufeof,  in  truft  for  the  father 
for  fo  many  ycarj  as  he  fliouldlivcof  the 
term,  and  then  for  iiich  perfon  ;is  he 
Ihould  by  deed  or  will  appoint ;  on 
the  19th  o^  January,  1735-6,  S.  C\ 
made  hi.,  will,  and  «ftcr  lome  lega- 
cies devifcd  to  the  ph/mtilV  his  eiJeil 
fon,  •*  The  reft  of  his  goods,  chat- 
tels, and  eftate,  whether  real  or  per- 
fonal,  in  poireffion  and  rcverlion,'* 
and  makes  him  executor,  aud  by  a  fub- 
fequcnt  claufe,  fays,  *'  My  mind  and 
will  is,  that  my  eldeft  fon  fliall  have  the 
difpofal  of  the  leafe  made  to  my  daugh- 

..  tcr  Sarah,   and  receive  to  himfelf  all 


the  profits  and  ad'vantages  ari^ng  fro: 
it." — And  by  another  claufe  in  173^ 
S,  G,  taking  notice,  he  had  made  tl 
plaintiff  executor,  fays,  **  I/'l'e  fi^u. 
he  profecuted  hy  the  government ;  m;hfr\ 
by  he  might  incur  a  forfeiture,  be  thi 
makes  Samuel  another  fon,  and  Sara 
his  daughter  executors,  and  gi*vcs  thti 
auhat  he  had gi*ven  to  his  eldeft  fon, **^ 
The  leafe  devifed  was  furrendred  i 
1736,  and  fcveral  new  leaies  mad« 
and  the  fubfifting  one  now  in  queftioD 
dated  September  the  24th,  1739,  mad 
to  Sarah,  who  the  fame  day  executed 
declaration  of  truft  as  afual.  **Lor 
Hardnuicke  was  of  opinion,  the  will  ii 
this  cafe  was  fufticient  to  pais,  notoni; 
the  truft  of  the  leafes  then  in  being 
but  alfo  the  benefit  of  the  fubfeqaen 
renewals  to  the  plaintiff. "  Page  \ji 
The  word  ad'vantages,  fufiicient  to  taki 
in  all  the  benehts  belonging  to  th< 
truft,  not  the  profits  only,  but  the  re 
nev^alb,  which  are  confcquential.    17I 

®(?atc5,  pur  auter  tiic^ 

An  eftate, /«r  auter  'vie,  though  it  is  de 
vifed,  will  be  liable  to  debts  by  fpcci 
alty  to  contribute  in  a  courfe  of  ad- 
min iftratiou  according  to  tlie  grofs  va- 
lue. 465 

Where  a  man  takes  an  eftate  as  an  execu- 
tor, it  is  aiTets  ;  for  as  an  executor  of  a 
teftator,  he  can  take  nothing  withoui 
being  fo.  467 

As  before  the  ftatute  of  frauds,  I3c,  grant- 
ing an  eftate  pur  auter  njie  to  A,  hii 
executors,  ^t.  would  have  made  it  af- 
fets,  devinng  it  to  them,  makes  it 
equally  fo.  467 

ILimit.ition  cf  Ecrms  fo?  ^^raw* 
See  qjonep,  Pojtions,  ilimita^ 
tion  cf  dDftates. 

If  the  limitation  of  a  pcrfonal  chattel  be 
confined  within  a  life  or  lives  in  being, 
or  within  ten  months  after,  or  the  birth 
of  a  child  ;  or  in  cafe  of  his  death  be- 
fore twenty-one,  or  if  limited  on  a  con- 
tingency to  a  perfon  who  never  takes, 
it  is  good*  2S7 


A  Taile  «/  tie  Prina'pal  Matters. 


In  looking  into  the  cafe  of  Forth  v.  Chap- 
nan,  2  P.  Ifmi.  663,  llie  rqiorrcr 
Ibenis  inirtiiken  in  hii  Jieend  ii-A;;  for 
thoiigii  hi;  fny:,  the  limitation  oicr  was 
ri'lir^iiiicd  to  the  IcafcholJ,  it  appears 
the  freehold  too  was  dcvifcd,  and  pro- 
bably the  limit:ilion  of  the  real  v/a: 
overlooked  by  the  regiltcr.      Page  iSS 

A  general  Hmitaiii/n  r.i::)-  be  turncj  into 
a  particnliir  cou*;ngenC  limitation,  bv 
fubfecjuent  word^.  zSt! 

CDiticnf  ar.n  parol  Clji^cncr.  See 
.  ©:pcGttons,   Mttiicfii,  ^i«i;e, 
Aiacjiipttoii,  Cjc^ciito;,  DiTOS  lott 
aiiD  CiSi'iCCuIco,  i^rfCI),  "SAXys. 

£.  by  his  win,  gives  all  his  re.-J  ajid  per- 
fuiul  ellaie,  ei|UiiIly  among  hi^  chil- 
dren ;  and,  at  [he  conclufion  ot  it,  ui- 
roLts  hiscxecutcr  10  lay  outa  fum  Dot 
c.'.'.L'cdinj  joo/,  in  putting  out  tlie  dc- 
fi'Lida:it  his  liin,  apprentice.  77 

B.  ill  liio  ]i."i--:imc  l.iya  out  zoo/,  in  put- 
tiu';  out  ihi;  deknidant  C/eri  to  a  perfon 
in  tiic  N.ivy-olFice,  and  dies  without 
ii'w.'iing  liis  will,  Evidence  allowed 
to  be  rL'.iU  of  thv  teftator'i  declaration:!, 
that  'Aui  advancement  ILould  be  an 
ailtniption  cf  the  legacy.  7  7 

Cj;;i:u'].i!t:n  of  Kaitaeffca.  See 
(l3miiuft,oii. 

At  li'.v  you  may,  in  an  ai.'lionof  trcfpafs, 
examine  a  defendant  in  favour  of  anu- 
tlier  defendant,  where  he  is  not  inte- 
rfiled in  the  event  of  the  caafe,  but 

'  thrre  he  cannot  be  examined  for  the 
phiiniiff.  401 

In  ihi.  court  you  may  read  the  depofition 
cf  a  defendant  for  the  pJaintili'  like- 
wif;-.  401 

Zr  ilie  dffcnJ.iiit  mr.y,bypoinbilityonly, 
be  liable  to  co:ls,  this  is  always  a  rea- 
fon  for  refufing  his  cvidi;nce,  becaufe 
he  is  fwearing  tosxcufe  himfclf.    402 

If  a  perfon  will  lb  act,  as  to  make  him- 
felf  a  proper  party  to  the  caufe,  and 
ilMt  priaa  facit  to  the  colls,  shough 
the  only  one  prtient  at  an  agreenient ; 
yet  the  rule  muft  prevail  againll  the  de- 
folitiou  being  read  as  cvideocc.      402 


Theaffignee!  under  a  commlDion  of  bank- 
ruptcy, brought  a  bill  to  fst  aiidc  an 
afiignmcnt  of  an  annuity  from  the 
baakrapt  to^.  a^  being  made  for  no 
confideration,  and,  as  an  evidence  cf 
the  fraud,  offered  to  read  the  exami- 
nation  of  JIf.'s  attorney  taken  before 
the  commiffioners ;  the  court  would 
not  admit  ii,  unlclk  he  had  been  ejLa- 
niincdin  chief  in  the  caufc.    Page  41; 

M,  having  by  his  aniWerfei  up  a  difter- 
cni  right  to  the  annuity,  than  what  he 
had  dtmc  in  his  examination  before  the 
con  I  mini  oners,  the  court  allowed  the 
latter  10  be  read,  to  loew  the  certaintj-. 

4'S 

Tiioiigli  at  law  you  can  examine  only  to 
the  gentral  credit  j  yet  otherwife  itb 
equity  ;  for  as  the  witncfs  there  can- 
not be  prepared  to  defend  every  par- 
ticular action  of  his  life,  not  knowing 
to  what  they  intend  to  examine  him  ; 
jct  on  :'ji  examination  here,  he  may  be 
able  to  anfwer  any  particular  charge. 
as   he  has  time  enough  to   recoiled 

it.  $22 

Qa3;re,  if  there  is  any  fuch  dillinfUon  be- 
tween the  examinations  here,  and  at 
law,  with  regard  to  examinations  to 
the  credit  of  witnelTes, 'being  t-dd  by 
an  e\perienced  praflifcr,  that  they  are 
gciiural  here  as  well  as  u  law.       J2i 

©vrcpticns.    Sec  iSnlber,  Coflff. 

If  in  Michai-taiai  term  aii  anfwcr  comei 
in,  and  the  plaintiff  does  not  take  ex- 
ceptions within  eight  days  of  Hilar' 
trim  after,  yet  on  applying  to  the  couit, 
he  is  intitled  to  take  exceptions,  |rt>- 
vidcd  he  does  it  within  two  term?,  the 
term  in  which  he  moves  incluiive-     13 

CDjCcommunifttftcii. 

This  court  cannot  do  any  thing  after  the 
return  of  the  writ  cf  cxcunmuBiiat* 
taphiidn  is  out,  for  tlie  King's  Bench 
have  the  cogniiance,  for  tiiey  can 
compel  the  IheriiF  to  return  it,  and 
tlie  apjdication  to  quaih  it  muft  be 
thei-e.  479 

If  the  writ  had  iCued  in  the  vacation,  and 

not  yet  returnable,  this  court  would 

have 


^n  given  nlief,  and  dilblurged  the 
pcrjba  out  of  cuflody.  Pagt  480 

Crecnhon.  See  ^Bjnmfe  of  9<r« 
nagr,  31nogmeut  at  ILalD,  Kr*' 
letTe  of  Ccro;s. 

A  Infebcdd  ellate  u  affMW  by  an  *!tgit, 
OTjitrifiuiai,  frotn  the  time  it  is  lodg- 
ed in  the  iheriiT's  handt ;  and  if  the 
debtor,  fabreqaent  to  this,  malces  an 
affignment  of  it,  the  jadgment  credi- 
tor majr  proceed  at  law  to  fell  the 
term,  and  the  vendee  will  be  intitled 
to  the  pofleffios  notwithftawUng  foch 
aflgnment.  739 

CrenttfonoTaV^oUer.  Secpotor- 

CFtmtOf  mtn  StotfiiillnitO}.  See  C- 
ftstes  fnr  utn  bit,  Ctuftete,  Cto- 
IKT.  SHCrcci  4^b{enuRti  saui, 
^oneral  <enKncts,  3nttntfoii. 
ilpoiubi,  CrcaCoR,  IDfbfSon  unber 
0tb»,  in  ttbat  IBjIorfts  tbtp  Att 
u  bt  imM,  Vanfcntpt,  ^duichaft, 
9fllsnce,  9A1  of  ^ntitvicabcr, 
Commlfbr?,  tDittiutti  atrt  at  Mia, 
CibUlAtB. 


Od  a  bill  brought  againft  an 

Ibr  an  account  uFafleti ;  the  evidence 
of  a  co-execator,  which  tended  10  in- 
Cieale  the  teftator**  elUte  was  not  al< 
lowed,  as  it  was  fwearing  for  his  own 
beoe&t.  9  J 

A  man  may  name  one  perCui  executor, 
and  on  a  particulai  contingency  ap- 
point another.  liJc 

Making  a  will  and  an  exccator,  it  held 
at  taw  to  be  a  difpofitioaof  the  whole 
pcHbnal  eftale.  aaS 

The  lute  of  this  court  has  \xtn,  evei 
£nce  the  cafe  of  FeJIir  v.  Umit,  thu 
where  a  man  gmt  his  executor  a  le- 
gacy, he  is  to  be  con£dercd  u  a  tmftee 
for  the  next  of  Idn.  218 

Whether  a  legacy  be  given  to  aa  exe- 
cutor for  his  care  and  pains,  or  gene- 
rally, it  equally  excludes  Mm  from 
the  whole.  aaS 

Mr.  Keratn  faid  to  Lord  MueUiJuU,  who 
confulted  him  on  thu  point,  that  he 
apprehended  it  to  be  t  principle  ti 
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at  much  fixed,  u  that  fcc-£mple  UnJ 
Ihould  defcend  to  the  heir.    Pap  t%\ 

Whoever  lakes  from  an  executor,  mot 
do  it  with  notice  of  a  will ;  and  if  tk 
doilrine  wu  to  prevail  of  notice  to  as 
affignee  of  an  executor,  it  would  hold 
in  every  will :  and  none  would  dnt 
to  purchafc  or  take  an  affignment  fnai 
an  executor.  i}S 

The  executor  had  not  a  bare  authodiy, 
but  the  incercll  in  the  thing affigned; 
for  neither  refiduary  nor  fpecific  !cg>- 
tees  have  any  inteteil  withont  the  it 
fentof  theexecnton.  240 

Unlefa  &and  appears  between  the  exen- 
tor  and  the  affignee,  no  tnftance  of  u 
allignment  made  by  hin  for  a  valuable 
conjideration,  being  let  aJjde  by  this 
court.  240 

The  power  of  an  executor  is  not  deter- 
mined by  the  death  of  one,  but  the 
whole  furvivei  to  the  other,  and  he 
may  ailcnt  to  a  legacy.  509 

Where  an  infolvent  executor  ia  gettiag 
in  the  alleti  before  probate,  the  court 
will  reftrain  him,  and  dired  the  mooty 
to  be  paid  into  the  bank,  till  anfwer 
and  further  order.  $66 

An  executor  may  bring  an  aAion  at  lav 
before  probate  ;  but  he  cannot  declare 
till  the  will  i*  aflnally  proved.       607 

Cn>ofltf on  of  Ulo;M,  See  Conbitfff, 
Seal  Caatt,  mill,  IMr.  ySat.  m 
Ci^lOon,  IDcbife  anVer  CitU  ditt, 
OaateriCaOfftf,  QOofM,  SkbtlDfoi, 
Jfturplna  auD  ttefltRHr^  Regans, 
ftciriXrOOms,  Sgnnticnt  on  flpit' 
rfas')  3lcltcii  ^ntctrft,  Xeteotin 
ot  a  «aill,  l»ttfanal  Cftatc,  Vost*, 
3Bs  or  1»«tlfament,  Cft«tr«  fa  jTck 
tail,  HimftatfonofCSatt*. 

A  teftatrix  fays,  I  give  to  JI.  E^f .  all  m) 
goods,  wearing  apparel,  of  what  na. 
ture  and  kind  foever,  except  my  gold 
watch. — "  AH  her  wearing  app*iel 
and  ornaments  of  her  perfon,  except 
her  gold  watch,  paJTed  to  the  devifees  \ 
and  any  houlhold  goods  and  fiinunue, 
but  no  other  part  of  her  eftate."     61 

If  a  man  gives  a  legacy,  and  then  fiiys, 
*    Ive  aU  my  goods,  it  will  pais  ihi 


Thi 


tefiduc 
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The  word  goods,  in  common  parlance, 
means  goods  only,  and  not  the  whole 
perfonal  eftatc.  Pagi  62 

All  my  goods,  wearing  apparel,  not  to  be 
confined  to  wearing  apparel  only,  but 
conftrued  the  fame  as,  and  wearing  ap^ 
pareK 
W.  bequeaths  his  lands  to  his  wife  for 
life,  and  after  her  deccafc  to  M,  D. 
niece  to  his  wife,  and  then  fays.  Item, 
I  give  the  ufe  of  500/.  flock  for  her 
natural  life,  but  after  her  deceafc,  I 
give  the  500/.  among  my  wife's  bro- 
thers and  fillers,  "  The  wife,  and  not 
the  niece,  isintitled  to  the  500/.  ftock 
for  Ufe."  257 

It  is  not  neceflary  the  word  item  in  a  will, 
Ihould  be  conflrued  as  independent  of 
the  preceding  claufe.  259 

The  wife  was  the  perfon  the  teftator  was 
principally  taking  care  of,  and  there-  - 
fore  fhe  is  naturally  meant  by  the  word 
her.  259 

Though    real  and   perfonal   eftatcs  are 
joined  in  a  devife ;  yet  the  fame  words 
may  be  taken  in  a  different  fenfe,  with 
regard  to  the  different  eflatcs,  to  fup- 
port  the  intention  of  the  party.       288 
£.  by  his  will  fays,  **  All  my  freehold  of 
any  kind  or  nature  whatfoever,  which 
at  prefent  is  in  my  power  to  difpoie  of, 
I  give  to  my  wife.'*     The  quefHon 
was,  what  intereft  pafled  to  the  wife, 
whether  for  life,  or  in  fee?  LordHard- 
nuicke,  thinking  it  a  point  of  fome  dif- 
ficulty, dire£led  a  cafe  to  be  made  for 
the  opinion  of  the  court  of  King's 
Bench.  369 

Ji.  U.  by  her  will  fays,  I  give  to  my  nieces 
/.  L.  and  ji.  F.  each,  one  half  of  the 
produce  of  my  bank  ftock,  emdto  their 
ijui,  and  if  either  Ihall  happen  to  die 
before  the  legacy  become  dne  to  her, 
and  le^pve  no  iffm^  the  fhare  of  her  fo 
d^ing,  ihall  TO  to  the  furvivor.  JP.L. 
died  before  ue  teftatrix,  leaving  a  fon, 
who  has  brought  his  .bill  for  a  moiety 
of  the  prodnce  of  the  bank  flock.  The 
words  leave  no  ifliie,  confine  it  to  Fl 
JL.'s  leaving  noifToe  at  the  time  of  her 
death,  and  are  relative  to  any  d^ld 
the  legatee  might  have  at  her  death, 
and  therefiire  a  moiety  of  th^  produce 
of  the  bank  Aock  WM  decreed  to  the 
fMiof/*.  Z.  396 


This  was  a  contingent  limitation  to  A.  S. 
if  F.  Zr.  died  without  iifue,  and  the 
whole  did  not  veil  in  the  firft  taker, 
but  according  to  therefolution  in  Forth 
verfus  Chapman  ought  to  be  confbrucd, 
leaving  no  ijfut  at  the  time  of  the  death. 

Page  398 


Cjrttnt.    See  iUtrg. 

In  extents  granted  by  a  baron>  he  marks 
the  day  of  granting  them,  and  they  do 
not  bind  before  that  day;  but  where  in 
a  long  vacation  the  tefte  is  dated  as  of  ^ 
the  lafl  day  of  the  precedent  term,  it 
ihall  prevail  againft  intermediate  ads 
between  the  King's  debtor  and  other 
peribns.  '54 

iFafter  mw  &on.    Sec  f^i^ttons, 

Cf)tto;en. 


A  father  limits  a  copyhold  eftate  to  a  firft 
fon  in  tail,  and  to  a  fecond,  third,  fourth 
and  fifth  fon,  and  there  is  no  furrender, 
the  fecond  fon  brings  a  bill  to  have  it 
fupplied ;  the  court  will  decree  it  for 
the  third,  fourth  and  fifth  fon,  in  the 
fame  order  in  which  the  father  has  left 
it.  i9» 

Where  it  does  not  introduce  a  hardlhip, 
or  leave  the  other  children  in  dilbefs, 
the  court  always  decree  the  provifion 
made  by  a  parent  for  one  child  to  be 
as  extenfiveas  he  intended  it.         191 

A  bill  was  brought  by   tlie  plaintiff  for    ' 
two  legacies  of  50  /.  left  to  himfelf  and 
his  lifter  under  their  grandfather's  will, 
and  for  the  intereft  made  of  them :  the 
defendant,  who  is    executor   to  the 
nlaintiff 's  father,  infifted  on  being  al- 
lowed 105  /.  for  puttineout  the  plain- 
tiff apprentice,  and  50/.  for  the  main- 
tenance and  doathing  the  fifter :  A  fa- 
ther cannot  apply  a  legacy  left  by  a  re- 
lation to  a  child  in  the  maintenance  of 
fuch  child,  nor  can  he  put  him  out  ap- 
prentice with  the  money  arifing  from  * 
the  legacy.  399 

Where  a  fother  makes  a  will,  and  in  con- 
fidering  the  particulars  of  his  efbtte 
gives  a  legacy  to  his  ion,  defiring  he 
will  do  aa  ad  for  his  filler's  benefit ; 
this  amounts  to  aa  obligation  oikm  the 

,  iba 
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fon  as  ^:[i  as  the  value  of  the  father's 

Wiicrc  a  Ibn  t;:!:ing  benciiclally  by  a  fa- 
ther'.-! vvi'l  proiiufc.^  to  make  it  good, 
lj\i.s  ni»v  be  a  valuaMe  con/idcration 
f  r  a  bond,  and  would  not  be  fraudu- 
lent. 484 

A  pram?r'»  undrr  i\gQ  m.iy  he  a  confidi  ra- 
tion i'i»r  a  prcmilc  when  of  age.     484 

i^cc^nniflc  antt  iPcc^tatf.   See  cr 
tdtes,  Sriiuiiatan. 

iFcmeCobcrt.  Sccll5;uOiianDi?cnif . 

Where  a  pcrfonal  eilate  is  given  to  the 
feparate  ufe  of  a  feme  covert,  fhe  ia 
confidered  as  a  feme  folc,  and  may 
difpofe  of  it  and  all  the  accruer,  x\^ 
ilic  is  beyond  tlic  age  of  fcvcnteen. 

The  feparate  examination  of  a  feme  co- 
vert on  a  fine  \s  good,  becaufe  when 
delivered  fr^m  her  hufoand  her  judg- 
ment is  free.  7  i  2 

^.  dying  il'iied  Ihali  not,  after  the  hul- 
band*s  dcceafe,  take  away  the  wife's 
entry,  for  no  laches  can  be  imputed  lo 
her,  as  after  coverture  Ihe  could  not 
enter  without  her  hufband.  712 

The  power  is  to  fuflcr  his  daughter,  not- 
withl^andinp:  hvT  coverture,  to  difpofe 
of  all  his  real  t  ilate,  and  if  he  had 
intended  to  exclude  the  difability  of 
infancy,  he  would  equally  have  taken 
care  to  exprefs  it,  and  exprcjjio  unius 
efi  exchjio  ahcrius,  7 1 4 

A  woman  who  had  loco/.  in  articles 
before  marriage,  had  no  other  pro- 
vifion  than  only  a  covenant  from  the 
hulband,  that  he  would  confider  him- 
fclf  as  a  freeman  of  Lcnden  :  on  her 
father's  d^ath  fiic  bcci'.mc  intitled  to 
1500/.  more,  and  applies  for  a  fur- 
ther proviarn.  The  court,  from  the 
care  it  takes  of  the  intereJl  of  feme 
coverts,  will,  on  an  accefiicn  of  for- 
tune to  the  wife,  oblige  the  hulband 
to  make  a  further  provifion.  720 

ipccffmrnt.    Sec  fine,  Commcn 
Kccotcrr,  Kctjocation. 

A  feoffment  differs  materially  from  a 
£ne,  for  ihc  feoffment  is  made  openly 
upon  the  land,  and  the  fcoffte  imme- 
diately put  into  podei&on  ,  but  a  fine 


has  nothing  puMic  except  the  pr^cl 
mations  ;  and  t?iercforc  by  4  H. 
c,  24.  mnclaim  nims  cnly  fron*  t 
proclaraaiions  ;  a  fev#fFincnC  car.  or 
be  of  land,  a  fine  may  be  cf  tirJ 
and    other    incorporeal     inliTit/.nci 

P.i^c  I, 

A  feoflmcnt  is  the  vr^o^  ancient  and  k 
v/ay  of  con\eyanc'*,  b'»th  a«  it  is  pu 
lie,  and  therefore  bcil  }:ri-.vcd,  a 
alio  as  it  clears;;!!  dL:rciji::j,  iSc.  wiu 
cannot  be  done  even  by  fine  and  i 
co\ery.  i, 

If  a  feoffment  with  livery  he  mad'*,  it 
a  diffeifm,  and  a  fine  levied  aftcr*v.ir 
when  the  five  years  are  run  out  i; 
b'ir.  J I 

A  feoffment  in  fee  executed  after  a  v.i 
is  a  revocation,  even  if  ihcrc  v.a> . 
livery  ;  idem  as  to  a  bargain  and  f. 
though  no   inrolled.  fie 

iTittions  aiii;  Kcliifici!^. 

The  law  allows  of  fiftions  and  relaiien 
to  fupport  a  right,  but  never  to  wori 
a  wrong.  34 

If  a  perfon  who  has  a  right  is  kept  ou 
by  terror,  a  claim  is  Juffscient .         34^ 

iFicrt  i^»icia5.  Sec  jfr^fclbcnt  S);bt 
0J3,  Crrcuficii. 

iFinr.  See  CDcinmon  Ucccterr 
iLiuttccs  for  p;cfcrb»ig  fo::tia 
gent  Kcittui:  Drs,  ircLff:ncnt 
pcffcdcn,  Siua,  fnnt  Cfr 
tocrt. 

A  fine  by  hufband  and  wife  of  her  landj 
to  a  purchafer,  but  the  ufes  declared 
by  the  hulband  onJv,  no  other  deed 
being  fnewn  declaring  diifercnt  utes, 
and  the  ufes  declared  not  varying  from 
what  the  wife  intended,  it  lliall  bind 
her  notwithftanding.  icj 

A  fine  is  not  a  feoffment  upon  record, 
unlefs  the  party  has  inch  an  ellate  as 
will  intitle  him  to  levy  a  fine,  that  is 
an  eilatc  of  freehold  ;  otherwife  a  £nc 
has  no  effed  whatfoever  with  rcfped 
to  a  flranger,  and  bars  none  bnt  the 
party  claiming  .under  it«  141 

2  Wiiere 
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Where  the  ^parties  bad  no  feifin  to  war- 
rant the  fine,  the  courts  of  law  will 
not  prefume  or  flrain  a  point  to  work 
a  wrong.  Page  339 

Where  a  feme  covert  has  an  intereil  in 
real  eftate,  no  confcnt  of  a  remainder- 
man can  bar  the  entail  unlefs   there 

.  had  been  a  fine,  nor  can  this  court 
carry  fuch  agreement  into  execution 
as  to  a  legal  eilate.  449 

The  court  under  the  flatute  of  7  Jan, 
may  order  an  infant,  the  heir  of  a 
mortgagee  in  fee,  and  who  is  likewife 
a  feme  covert,  to  levy  a  fine  under 
the  general  words,  that  perfons  un- 
der age  ihall  convey  and  allure.     479 

An  affidavit  of  fervice  on  the  huiband  is 
not  uifticient,  he  mult  confent  by 
couni'cl  to  the  prayer  of  the  petition. 

.479 
Sir  J^F.  D,  by  his  will  devifed  all  his  ef- 

tates,  pur  chafed  or  to  be  purchafed, 
to  M,D,  his  daughter  for  life,  with 
remainuer  to  trullees  to  prefcrve,  ^r. 
remainder  to  the  firft  fon  in  tail  male, 
and  to  the  fecond,  Wr .  in  tail  gene- 
ral, and  in  default  of  fuch  ifTue,  rc- 

c  mainder  to  the  daughters,  ^r.  and  if 
M.  Z).  died  without  iflue,  remainder 
to  Sir  H.  N.  in  tail,  with  feveral  rc- 
maindci^s  over ;  M,  D.  after  2 1  mar- 
ries, and  fubfequent  to  it  executes  a 
deed,  by  which  ihe  conveys  the  re- 
verfion  in  fee  of  the  lands  purchafed, 
expedtant  on  the  feveral  remainders, 
under  the  will  to  G.  JS.  and  his  heirs, 
in  truft  for  feveral  ufes,  and  covenants 
to  levy  ^Sne/ur  comcejfit  to  the  ufes  of 
the  deed,  and  recites  the  limitations 
under  the  will  in  the  order  mention- 
ed, then  with  a  provifo  that  the  ufes 
declared  by  the  deed  (hall  not  take 
place  till  a^er  all  the  limitations  under 
the  will.  A  fine  levied  accordingly : 
it  was  infifted  M.  D,  had  by  the  fine 
forfeited  her  eftatc  for  life;  but  the 
court  held  it  was  only  a  fine  of  the 
reverfion ;  as  the  deed  cxpreisly  re- 
cites all  the  intervening  eftates  for 
life  under  the  will,  and  limits  ufes 
after  all  thefe,  728 

If  M.  D.  had  levied  a  fine  fur  ionceffit 
of  her  eftate  for  life ;  yet  as  it  is  a 
traft-eftate,  and  there  are  limitations 
IP  tmfleei  to  prefcnre>  (Sfr.  the  fine 


would  have  worked  a  forfeiture  of  her 
eftatc  for  life,  becaufe  it  cannot  afFedl 
the  fubfequent  remainders,  as  there 
are  truftees  to  prefcrve  them.    P.  729 

The  provifo  that  the  limitations  in  the 
de.qd  ihould  not  dillurb  Mrs.  Tracy's 
eftare  for  life,  under  the  will  is  ex 
abimdanti ;  for  if  there  had  been  no 
fuch  provifo,  the  ufes  of  the  deed 
would  not  have  conrrouled  Mrs.  Tra- 
cy\  cflate  fjr  life  under  the  will.  730 

Where  a  fine /tdr  concejjtt  is  levied  by  a 
tenant  for  life,  reverfioner  in  fee  ex- 
pectant on  feveral  limitations  in  a 
deed  or  will,  a  court  of  equity  will 
never  conftrue  fuch  a  fine  to  work  a 


wrong. 


730 


iFo^fciture.  Sec  ijcttrainf  on  fpar^ 

rug(^,  3  fubdiviilon    under  ^dX^ 

n^ge,  CjnDttton,  Common  3$c^ 
cotocip,  $ii\z. 

Many  cafes  where  an  aft  may  be  void 
againft  another,  and  yet  is  a  forfeit- 
ure to  the  perfon  ;  as  a  leafc  for  in- 
ftance  made  by  a  copyhold  tenant,  is 
certainly  void  againft  the  lord,  and 
yet  is  a  forfeiture  as  to  himfelf.     141 

JFrnuT)«  See  l^efr,  an)  9nceSor, 
:^rriage.  Agreement  uttDcr  l^anD» 
9tto,tnei>  an)  2)oltcfto^,  K&jron  and 
ftxxit^  ^onD0,  Catci)in0  IBatoatn 
under  l^tr,  Coilulton,  Cobilt,  Con« 
ceaimcnt,  IDcetw,  ^i:ccttto;0,  Hin^ 
pofitton,  Account,  C|)arttable  Co^ 
potation^  caill,  JFat^r  ano  Aon^ 
ibpccific  ^crfo^inasicc^  Sloiuutar^ 
ConDe^ance, 

Where  there  is  no  pofiHve  proof  of  fraud, 
circumftances  of  fufpicion  are  not  fuf- 
ficient  for  the  court  to  ground  a  de- 
cree upon  ;  all  they  can  do  in  a  mat- 
ter of  account,  is  to  give  the  plaintiff* 
leave  to  Jurcharge  and  falfify.        5  36 

The  point  of  fraud  and  collnfion  efta- 
blifties  the  authority  of  this  court, 
often  contrary  to  and  beyond  the  rules 
of  the  law.  755 

In  all  cafes  of  fi-aad,  the  remedy  does 
not  die  with  the  per/on ;  but  the  fame 
relief  (hall  be  had  againll  his  executor. 

757 
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ment. 

ftn  IBmtff.    Sm  SMDcr. 

jfreellialD,  K^iagB  Sjcrn  thereto. 
Sec  Cwtt  of  C^mtttf. 

The  old  cafe?  go  a  gi^^t  wy  opon  the 
aitmxatita  to  the  freehold  ;  but  courts 
of  late  have  relaxed  this  fb-iA  coti' 
Aru&ion  of  law,  to  encnurage  tenants 
for  life,  to  do  what  u  edvantagcou: 
to  the  eftate  during  their  terms.  P.  14 

To  remove  wainfcot,  fixed  only  hy  fcrews, 
and  marble  chimney  pieces,  is  not 
wille,  ij 

Iiudlordi  have  no  rig^t  to  retain  cop- 
pen  and  brewing  veOeli  againll  a  te- 
nant, aj  they  were  laid  for  the  con- 
venience of  trade.  15 

^tamA  €-p^tr>tts.  Sm  CCjcctDfoj, 
Mtts. 

"Though  at  law,  where  a  perfon  dies  in- 
folvent,  hti  executor  will  be  allowed 
nil  matt  tor  his  funeral  than  ia  necef- 
&ry;  yet  if  he  is  led  into  a  greater 
«)ipence  on  tliia  accouot,  by  feeing 
laj^  legacies  left  by  the  will,  which 
induced  him  la  think  the  elUtc  wa: 
^Ivent,  this  court  will  not  adhere  to 
fht  rnle  laid  down  at  law,  that  he 
muft  not  exceed  10/.  119 

The  orphanage  fliare,  and  not  the  le- 
gatory part,  Ihali  pay  the  charge  of  a 
child's  funeral.  678 

4?abclittnt)- 

fj  the  ctiitom  of  £ent,  an  infant  may 
alien  his  cDate,  for  cuitom  is  lex  ltd, 
and  being  fo,  it  Hands  as  ilrcng  upon 
fhii,  as  if  a  private  afi  of  parliament 
Itad  been  made  tot  that  purpob.  711 

^.£.feifedofagavelkinde&Ke,  bydeed- 
poll,  in  confideraUnn  of  natural  love 
to  liit  wife  and  children,  did  grant  to 
M>  two  daughters,  fdargaret  and  BeM- 
uah,  the  rents  of  his  landiin  t.  equd- 
I7  tt  be  divided  ^twixt  tlum,  paj- 


ioE  5/.  to  the  modier  ^imtir  Tk 
Itle  ;  and  after  her  deceafe  to  bis  tw 
danghtera,  to  hold  to  tkem  utA.  the 
heirs  equally  to  be  divided  b«wi] 
them.  Lord  Uardvjitkt  was  of  opi 
nion,  that  the  wordi  in  the  Unit] 
lioa  to  the  danghten,  crated  a  t( 
nanc7  in  common,  whether  ibe  ii 
ftrumcnt  be  confidered  a*  «  deed  or 
will.  f,g,  ^3 

The  cafe  here,  fo  near  a  teftameutai 
one,  it  might  have  been  proved  a* 
will.  7j 

The  word  grant,  muS  be  conftmed  1 
the  words  bequeath  or  devife  in  a  wili 
for  tliis  is  ^uafi  a  teAamenUry  ad 
and  therefore  rouA  be  ciMtfidcnd  as 
will.  ^j 

When  the  ellate  in  qneftion  ia  of  final 
value,  inftead  of  fending  It  tu  be  de 
termincd  by  a  whole  court,  it  ma< 
be  dirsfled  to  be  heard  and  aiguei 
before  two  jndgei  at  their  dvunbcrs 

7j: 
<BmBxaiX.    Sec  Kale. 

£!>;a:  bcbilnrrii.  See  f^kuntenann 
j^.tite  of  SDffi.dMtioiu. 

B.  gives  alt  the  vA  and  refidne  of  hi 
perfonol  cAace  to  his  gTmmJj*m  ai  11 
and  if  he  died  before  that  age,  thei 
to  F.  whom  he  makes  his  cxecuor : 
Lord  liartl'v.Ukt  held,  the  grandfbi 
was  not  intitled  to  the  inters  aii£n{ 
from  this  rdidne,  hut  ^nifi  accwno- 
late  till  be  arrives  ai  at.  jj 

The  court  doubtful  how  i]k  insttf 
would  go  if  the  graadlon  died  be- 
'hether  to  his  rquefcatatiTi 


3  F. 


SS 


The  tefidue  being  given  by  a  nand 
father  to  a  grandjbn,  on  a  contingeB' 
cy  of  his  attaining  21,  and  B<xhin( 
faid  of  the  applicabon  of  the  produccj 
he  is  not  intitled  to  be  mniBtaiiied 
out  of  it.  ju 

A  grandfather  does  not  fiaad  »  let*  f€- 
rmtu,  and  there&re  is  not  sbligcd  u 
maintain  a  grandchild ;  nor  can  bi 
appoint  a  teAunenury  piantian.  181 

A  grand&ther  is  itot  boaad  «d  parvidl 
tor  a  giandchild,  cfped^y  where  1 
ialhrr  is  linng  at  the  lisK  of  tfai  wifi, 
and  after  the  tcAator's  deatfc.       jo) 
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Where  there  is  no  furrender  of  a  copy- 
hold eftate  by  a  grandfather  to  the 
ufe  of  his  will,  the  court  will  not 
fupply  it  againft  an  heir,  in  favour 
of  the  grandchild.  Page  508 

€^;aitte.    See  V:^tasSy  ©aiJcIkinD. 


fcnancr. 


See  3!j;f.»nt3,  S©am^ 
Ccurt  of  Cl;ancerv> 


A  father  by  will  appoints  his  wife  guar- 
dian of  his  cldeil  fon  till  21  ;  a  peti- 
tion on  the  infant's  behalf  to  con- 
firm her  guardian,  and  to  be  j  ullitied 
in  what  flie  fliould  cx'pend  for  his 
maintenance  ;  Lord  Hard-wicke  faid, 
*'.  No  inllancc,  where  there  is  a  tef- 
tamentary  guardian,  of  the  court's 
confirming  it  in  this  fummary  way, 
or  fending  it  to  a  mafcer  to  afccrtain 
the  allowance  for  the  infant's  main- 
tenance ;  a  bill  is  neceiTary  for  this 
purpofe."  518 

The  mother's  appointment  of  a  guardian 
to  her  fon  by  will  is  void  ;  the  ftatute 
confining  the  power  of  appointing  a 
tellamentary  guardian  to  the  father 
only.  5 1 9 

Where  a  guardian  has  been  guilty  of  ill 
praftice  in  the  profecution  of  a  fuit, 
to  obtain  a  verdid  ;  though  it  was  not 
the  acl  of  the  infant  herielf,  yet  that 
male  practice  may  be  given  in  evi- 
dence, 544 

A  guardian  before  he  had  pafTed  his  ac- 
counts, brought  an  a^on  againfl  an 
infant  for  board  ;  the  court  continued 
the  injunction  that  was  prayed  by  the 
infant's  bilt  till  the  hearing,  and  faid, 
in  taking  the  account,  the  court  would 
allow  the  guardian  according  to  the 
maintenance  allotted  for  the  infant ^  to 
which  the  jury  would  have  no  regard. 

618 

A  guardian  may  be  appointed,  though 
no  caufe  is  depending.  8 1 3 

^cir  anft  Hiicrif oj.  See  Cotjcnaitt, 

BIntcntton. 

The  tinoie  incurred  in  the  life  of  the  an- 
ceftor  fhall  run  opon  the  infant.  346 
Vol.  Ill, 


^cir  at  ILriitj.  See  CrunfcII:?, 
©m^iffr,  Ccteitanf,  M:i^,  Ucal 
ejatc,  DceD5. 

An  heir  is  fiot  to  be  di/inherited  unjefs 
by  exprefs  words,  or  a  necefiary  im- 
plication ;  and  the  rule  holds  equally 
where  he  is  an  heir  of  cuftomary  lands. 

Page  8 

On  a  bill  brought  to  eftablifh  a  will 
againft  an  heir  at  law,  the  court,  not- 
withftanding  he  made  default,  oruer- 
ed  the  proofs  of  it  to  be  read,  and 
faid  the  will  could  not  be  otherwife 
v/ell  proved.  2  c 

A  provifo  in  a  fettlement,  that  looc/. 
Jhall  and  may  be  laid  out  by  the  truf- 
tecs  in  the  purchafe  of  lands.  *'  Ld. 
HardvAckc  faid,  where  there  is  a  pow- 
er to  lay  out  money  in  land,  but  the 
original  intention  was,  it  fhould  be 
confidered  as  money,  if  not  veiled  in 
land,  it  (hall  not  be  confidered  as 
fuch,  and  go  to  the  heir.  212 

Tho'  the  words  Jhall  or  may  in  ails  of 
parliament  have  been  conftrued  abfo- 
lutely,  yet,  here  they  were  infcrted 
only  to  leave  the  eleclion  to  the  truf- 
tees,  either  to  continue  the  1000/.  as 
it  was  in  perfonal  fecurities,  or  call 
it  in,  and  lay  it  out  in  land.         212 

Where  a  devifee  brings  a  bill  merely  in 
perpetuam  rei  memoriam,  and  the  heir 
at  law  only  crofs  examines  the  wit- 
nefTes,  he  is  intitled  to  his  cofts,  but 
if  to  encounter  the  will,  he  fliall  not. 

387 

As  an  heir  has  a  right  to  be  fatisfied 
how  he  is  difinherited,  though  he  has 
an  ifliie  di reded  to  try  it,  and  the 
will  is  ellablilhed,  yet  he  (hall  have 
his  coils.  387 

If  the  heir  fets  up  a  difability  againft 
the  perfon  who  made  the  will,  and 
fails,  he  (hall  not  have  his  cods.  388 

The  court  will  eive  coils  againll  an  heir 
in  a  cafe  of  (poliation,  or  fecreting 
of  a  will.  3^8 

This  court  rather  leans  to  an  heir  at  law, 

689 

Lord  Macclefeld  faid,  it  was  the  rule  of 
the  court  to  give  the  turn  of  the  fcale 
in  favour  of  the  heir.  .  689 


31 


When 
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When  the  heir  at  law,  bv  his  anfwer 
to  a  bi:l  brought  to  cllxiblilh  a  will, 
adr.uis  it  to  be  duly  executed,  and  to 
the  purjjort  as  fet  forth,  faying,  at 
the  cicie  of  it  he  iv  the  heir  at  Kiw  oi 
the  trilator,  this  is  not  fiifhcicnt  to 
in^iti?  hini  to  the  infpcctiou  of  the 
title  ti e'cds  and  writings  belonging  to 
the  Cilate.  Page  7  1 9 

'1  he  juw  ler.ns  to  an  heir,  and  artilicial 
rc:if'jnir.^  iili  jvvcd  to^ircvcnt  his  being 


diilnheritcd. 


747 


^.ttcrg  fontrotctico  bcttoccn  tl)c 
©:(r,  Crccuto?  aiH  Drtifcc* 
S.'c  aiVctJ:  tnatlljalU6,  ano  nt 
\3c\)tA  c;Dcr  ^M%  arc  to  be  paiD. 

S,  7*.  dcvift  d  all  his  books,  pidures  and 
hcufhold  goods  to  fuch  male  peribn 
when   he  ftiould  attain    twenty-one, 
who  ftiould  then  be  in  titled  to  the  trull 
in  polTclfjon  of  his  real  cllatcs  before 
dcvifed,  and,  till  then,  direfted  they 
ihould  be   kept  at  Duntoa-hall,    and 
be  ufed  in  the  mean  time  by  fuch  roaie 
perfcn  rciiding  there,  declaring  it  to 
be  his  will  and  defirc  that  they  might 
go  in  the    nature  of  heir -looms    with 
his  cilate,  and  be  ufed  therewith  as 
long  as  the  laws  of  this  realm  would 
permit.      The    pidures,     books   and 
houfhold  goods  ought  to  go  as  hcir- 
Iccms,    in    as   full   a  manner    as   the 
law  will  allow  ;  for  the  devilc  here  is 
a  difpofition  only  of  the  u/e  till  fome 
perfon  v/ho  is  intitled  to  the  inherit- 
ance (hould  come  into  poiTeiljon  by 
attaining  twenty -one,  347 

^^ofpicol*    See  C^aritp,  mifito;* 

The  court  will  not  examine  into  the  rea- 
foTjs  for  an  amotion  of  a  penfioner  from 
,Tn  hofpjral,  with  the  fame  nicety  as  if 
the  freehold  of  the  perfon  was  iu  quef- 
tion.  164 

f^OttfjpCt.    See  Cuftem  OfJlOuUOtt. 


33ccr.    Sec  iLunafufe,  31  'flimff:! 

WHERE    an   inquifition  four 
perfon  an  idcot,  the  court  thi 
ing  it  a  h.j-d  call?,  gave  leave  to 
vcrfe  it.  Pa^g 

The  power  of  the  Chancellor  overbid 
and  lunaticks  is  by  fign  manual  of 
King,  counterfigned  by  the  two 
cretaries  of  ilate,  empowering  hin 
take  care  of  him  in  the  right  of 
crown,  and  to  make  grants  of  tl 
ellate.  ^ 

Jmplicafion. 

The  words  in  the  will   of  Sir  IT.  D 
my  daughter  depart  this  life  nvifbcut  i 
of  her  body  U-Ding  at  her  iieceafe,  do 
give  her  an  entail  by  implication,  I 
to  the  iiTuc  living  at  her  dcceaie,' 
eiluie  by  purchai«.  - 

3i*ucub:niencc. 

Arguments  ah  incon<veaicnti  are  always 

wt'ight,  but  more  particularly  inane 
caie.  -I 

3;ncinnb^unfr!8f.     See  ^2ttx[\xt. 
ii?o;:6v.sc0,  ®ftate04ail 


?•  fint.  See  Commzn  Ucrotjfrr 
dffaarDia::,  t9.untcnaitrf,  Jacc 
fcntaUoiT,  2C:«ft:rr,  JSccertrf 
^ctjocl,  Court  cf  Cfjancerf 
ecurt  cf  u^.aiD?,  Skarriagc 
ifinc,  irutljer  ano  ^ji?,  Settle 
iiirnt  brfcre  i^arriase,  38201 
iicccu.rv. 

If  a  child  who  has  a  legacy  payable  on 
of  land  dies  before  the  contingenc 
happens,  it  goes  to  the  heir ;  a  f%r 
tiori  where  it  is  given   to  a  ftrangei 

11 

J.  W.  by  his  will  direfts  his  real  cHat 
to  be  Ibid  after  his  wife^s  death,  am 
the  money  arifing  therefrom  to  b 
equally  divided  between  i^.  £/.  aw 
five  other  pcrfoiu ;  the  bill  is  hzongh 
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W  the  widow  for  a  fale  ;  R.U.i'i  an 
infant,  iind,  as  heir  at  law  to  tiie  tcHa- 
lor,  had  the  legal  intcjcil  in  the 
eicatcs.  '*  Though  the  ulad  prac- 
tice is  for  the  parole  to  dcniur  tiil  the 
inf-tnt  C(m^cs  of  a^jc,  yet,  i:  L.-lng  fcr 
his  intcrefl.that  it  ihoiild  bi;  fold,  and, 
JI5  in  this  cafe,  there  was  a  trull  to  be 
j^eriorm-d,  jnd  the  court  can  fee  to 
a  propr*'-  'v^'plication  of  the  money.*' 
*'  Lord  ilai'Jxvicki  decreed  a /ale,  but 
declared  at  the  fame  time,  he  did  not 
mean  bv*  this  dircftion,  to  break  in 
upon  the  rale  of  the  parol  demurring. 

Pag:  1 1 7 

Where  an  infant  brings  a  bill  for  the 
land,  and  to  have  ah  account  for  the 
mefne  profits,  tlie  court  may  clecl  him 
to  proceed  at  law,  and  retain  the  bill 
for  the  mefne  profits.  1 30 

Whoever  enters  on  the  eflate  of  an  infant, 
enters  as  guardian  or  bailiff  for  the 
infant/  1 30 

The  mother  of  J.  never  exhibited  any 
inventory  of  his  father's  perfonal  ellate, 
nor  laid  any  account  before  him,  but 
reprefenting  his  fhare  of  this  amount- 
ed to  540/,  only,  and  of  his  grand- 
mother's perfonal  eflate  to  60  A  only 
prevailed  on  him  ten  days  after  he 
came  of  age  to  fign  two  feveral  rcleafes 
for  thefe  iums,  A  bill  brought  after 
an  acquiefceAce  of  five  years,  and  af- 
ter a  mother's  death,  againft  her  re- 
prefcntatives  to  fet  releafes  afide  as  un- 
duly obtained  by  her,  and  for  an  ac- 
count of  his  father  and  grandmother's 
cftates,  and  to  be  paid  his  full  Ihare 
thereof.  *'  Lord  Hardwcke  faid,  the 
procuring  releafes  from  a  pcrfon  im- 
mediately upon  his  coming  of  age  is 
always  a  circumftancc  to  create  a  fuf- 
picion  of  unfair nefs  ;  but  as  there  is 
no  particular  impofition  charged  thro' 
means  of  the  defendant,  his  Lord  (hip 
diretlcd  the  Maitcr  10  t..Ke  only  an 
ac^unt  of  the  peribnal  ellate  of  the 
plamtiff's  father  which  the  wife  was 
pofFefTed  of  at  the  time  of  her  inter- 
marriage with  the  defendant,  and 
not  fo  far  back  as  the  death  of  her  firft 
hufband,  and  his  lord  (hip  would  not 
determine  the  queflion  as  to  the  un- 
fairness of  the  releafes  till  the  Mailer 


had  taken  the  account  of  the  father's 
perfonal  cilate  only.  P  irc  423 

Where  an  agreement  apper.r*:  u^jrn  the 
face  of  it  to  be  prejudicial  tj  an  in- 
fant, it  is  void  ;  but  if  for  his  advan- 
tage,  then  voidable  only,  610 

Where  an  infant  is  married  to  a  gentle- 
man of  great  cilate,  though  the  vlower 
is  a  third,  and  (lie  has  a  jointure  only, 
of  a  tenth,  yet,  as  the  law  has  intmfl- 
ed  parents  with  the  judgment  of  pro- 
vinon  for  infants,  (he  fhall  not  fet  it 
afide  upon  the  inequality  between  the 
dower  and  the  jointure.  612 

Unlefs  a  father  or  a  guardian  could  con- 
tradl  for  the  infant,  fo  as  to  bind 
money  property,  as  it  is  a  perfonal 
thing,  the  hufband  would  be  imme- 
diately intitled  to  it  on  the  marriage.6 1 3 

Where  a  jointure  is  made  after  marriage, 
and  the  hufband  dies,  leaving  his  wife 
an  infant,  if  (he,  without  doing  any 
adl  to  determine  her  eledtion^  marries 
a  fecond  hufband,  if  he  enters  on  the 
jointure  eflate,  that  entry  will  bind 
them  both  during  the  coverture.    617 

A  guardianfhip  of  an  infant,  notwith- 
flanding  he  marries  does  not  deter- 
mine till  his  ag6  of  twenty-one,     625 

An  infant  is  bound  by  a  decree  in  a  caule 
where  he  is  plaintiff,-  as  much  as  a 
perfon  of  a  full  age.  626 

An  infant,  after  being  of  age,  is  not  al- 
lowed by  a  new  bill  to  difpute  any 
thing  that  was  done  during  his  minority 
in  regard  to  maintenance,  Uc,       625 

The  rule  at  ia  v  is,  that  an  infant  is  as 
much  bound  by  a  judgment  in  his 
own  aflion  as  if  of  full  age.  627 

An  infant  may  execute  a  power  where 
he  is  a  mere  inllrument  only  710 

The  llroDg  ground  the  law  goes  on  in 
regard  to  an  infant's  prefenting  to  a 
chuych  is,  there  can  be  no  inconve- 
nience, becaule  the  bifhop  is  to  judge 
of  the  qualification  of  the  clerk  prc- 
fented.  710 

The  reafon  why  the  law  allows  a  fine 
and  recovery  fuftcred  by  an  infant  to 
be  good  is,  that  it  fuppofes  he  was  of 
full  age,  and  will  not  prefume  a  judge 
will  take  a  fine  upon  any  other  terms, 
and  a  deed  to  lead  the  ufes  being  part 
of  the  fine  iliali  likev/Ub  iland.  7 1 1 
3  I  2  There 
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iTIicr^  IS  an  tibfolwte  dlfability  in  an  in- 
fant to  dlfivife  of  his  inheritance.  P.jii 

It  has  never  been  held  zn  infant  could 
cxcrcifc  fach  a  power  over  real  ellate,  j 
and  the  annlying  for  private  ac^s  of  par- 
liament {hew  the  fenfc  of  mankind  in 
thij  rtTpcd.  713 

Where  an  in{b"ument  is  void  as  to  the 
real  eilate,  an  infant  is  not  compel- 
led to  make  an  cledion  whether  ibc 
will  take  by  or  a<;ainft  the  will  ;  for, 
as  10  the  lands,  it  is  properly  no  will  at 


all- 


's 


3iifXu  if  ants.    Sec  panfl;ioncrs. 

The  word  inhabitants  takes  in  houfe- 
kecpers,  though  not  rated,  and  alfo 
fuch  who  ha\e  gained  a  fettlement, 
and  fo  become  inliabiunts,  though  not 
houfckecpers.  577 

It  is  no  cxcafe  for  proceeding  at  law  af- 
ter an  injirnftion  is  granted,  that  it 
\va5  HOC  fealed  ;  for  where  a  defend- 
ant or  his  attorney  have  been  prefcnt 
on  an  order  for  an  injunction,  and 
they  have  proceeded  at  law  before  it 
has  been  fealed,  the  court  has  confi- 
dcred  it  as  a  conteuipt,  and  commit- 
ted the  pcrfbns  for  it.  567 

A  plaintiff",  where  the  injunftion  has 
been  diflblved  upon  the  merits,  or  far 
want  of  fhcwing  caufe,  cannot  by 
amending  his  bill,  and  the  defendant's 
obtaining  a  dedimus  to  taJce  his  anfwer 
to  it,  move  for  an  injmidion,  but,  on 
the  anfwer's  coming  in  he  may  move 
for  an  injundion  on  the  merits.      694. 

The  court  will  grant  an  injundien  at  the 
fuit  of  a  ground  landlord  to  flay  walle 
in  an  under  leflec,  who- holds  by  leafe 
frojn  the  original  Icfice.  723 

A  remainder-man  in  fee  may  have  an  in- 
jundion  to  ilay  wafte  in  the  firll  te- 
nant for  life,  notwithilanding  an  in- 
termediate eltatc  for  life.  723 

If  a  mortgagee  cuts  down  timber,  and 
docs  not  apply  the  money  arifing  from 
the  fkic  in  iiaking  tiie  interell  and 


principal,  the  mortgagor  may  have'  an 
injundion  to  flay  walle.  ^^g^  723 

So,  where  the  mortgagor  commits  walle, 
the  court  will  grant  the  mortgagee  an 
injunction  ;  for  they  will  not  fuffcr 
the  mortgagor  to prejudite  the  incum- 
brance. 723 

Binctuldttom 

A  bill  in  this  court  to  rellrain  nufances, 
extends  to  fuch  only  as  are  nufances 
at  law  ;  and  the  fears  of  mankind, 
tliough    reafonable    ones,      will    not 


'create  a  nufance. 


7y 


InquiGftton  cf  ILuiiati?.  See  i^a^ 
natitft,  Sinfanitp,  |D?crogahttfi 

That  ^Z".  B.  was  incapable  ot governing 
himfelf  and  his  lands,  feTr.  is  an  illegai 
and  void  return  to  a  commifiion  of  lu- 
nacy. 168 

The  uniform  return  in  inquiiitions  oi 
lunacy,  except  in  a  few  inilances,  is, 
lunaticus^  non  compos  mentis^  or  injasn 
mentis,  or,  fmce  the  jproceedings  hav( 
been  in  Englilh,  ofunjound  mind,  whid 
amounts  to  the  lame  thing.  171 

It  might  be  ufeful  in  fonie  cafes,  if  a  ca- 
rator  could  be  fet  over  weak  perfons, 
as  in  the  civil  law.  i^j 

Courts  of  law  underlbind  what  is  meant 
by  non  compos f  or  infancy  as  they  are 
of  a  determinate  fignifi cation.  1-3 

l^tn  compos  mentis  is  a  technical  term, 
and  is  now  legitimated  under  fevxril 
afts  of  parliment.  i-j 

After  Baniejlej  had  been  found  a  luna- 
tick  under  two  inquiiitions,' the  court 
would  not  allow  him  to  traverfe  the 
fecond.  |  ??  j 

31afanifp.    See  ii  nitaf icft,  2;a:iii 
(iUon  of  JLunacE. 

Binrolbene  Debfc;0.    See  csatei 
in  iFec^tail* 

7.  Z).  being  indebted  to  C  by  bond  in 
200/.  the  plaintiff,    the   adminiilra- 
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trix  of  C,  brought  an   aflion  again  ft 
D,  who  pleaded  the  a<5l  for  relief  of 
infolvent  debtors,  and  that  he  was  du- 
ly difchargcd ;  the  plaintiff  took  judg- 
ment for  the  200  /.  and  5  /.  damages  ; 
IV,  M.  by  will  gave  D,  1000/.  to  he 
paid  to  him  by  bis  executor  in  a  month 
fiftcr  the  t  eft  at  or  s  death  ;   the  plain  titr' 
iued  out  ?i  fieri  facias  on  his  judgment, 
and    lodged  it  with   the   flierilr',  and 
took  a  warrant  to  levy  the  debt  out  of 
the  legacy,  and  brings  his  bill  again  tt 
the  executor  of  IV,  M,  to  admit  aiTets 
to  fatisfy  fo  much  of  the  legacy  as  the 
plainritT*s  debt  amounts  to,  or  account 
for  the   real   and   perfonal    eftate  of 
JV.  M,  and  pay  the  plaintiff  her  debt 
thereout.     **  Lord  Hardwicke  was  of 
opinion,  tliat  the  court  ought  to  in- 
terpofe  in  this  cafe,  and  that  the  plain- 
tiff has  purfued  a  proper  remedy,  and 
what  Ihall  be  found  due  for  princip.d, 
intereft  and  coils  at  law,  and  in  epui- 
ty,   ought  to  be  fati&ficd  out  of  what 
is  due  to  /).  on  account  of  his  legacy 
of  1 000  /.  given  him  under  the  will  of 
U\M.  Page  352 

The  llatutc  for  relief  of  infolvent  debt- 
tors  is  for  the  benefit  of  creditors,  and 
muft  be  (o  conftrued,  as  to  give  them 
effectual ly  all  the  benefit  intended  them 
over  future  effefts.  356 

In  all  cafes  of  chattels  in  poffeflion,  the 
firft  fuit  has  the  firft  fatisfadion.  357 
If  after  \h^  fieri  facias  the  debtor  had  af- 
figned  the  legacy  for  a  valuable  con- 
iideration,  and  without  notice,  it  would 
have  been  good  againil  this  creditor. 

357 
The  legacy  is  a  charge  on  the  lands ;  for 

the  v/ords  fuhjed  to  the  exception  of 
ivhat  <was  gi'ven  before  amounts  to  the 
fame  as  if  the  teftator  had  irivcn  his 
goods,  lands  and  chattels,  fubjed  to 
what  was  given  before.  358 

S.  who  was  tenant  in  tail  of  the  eftate  in 
queftion,  lets  a  Icafe  of  it  in  1741  to 
the  plaintiff  his  fon,  who  Vv'as  to  enjoy 
it  at  the  rent  of  25  /.  per  ann,  and  co- 
venanted to  maintain  his  mother,  and 
pay  the  land-tax.  The  father  being 
an  infolvent  debtor  was  cited  in  by 
one  of  his  creditors  to  deliver  in  a 
fchedule  of  his  ellatc  according  to  the 
fgrm  of  1 6  Geo.  z,  and  in  October  1 743 


he  was  difchargcd  under  this  aft.  The 
bill  is  brought  againft  the  defendant 
for  an  account  of  profits,  and  of  tim- 
ber felled.  The  plaintiffs  intitled  to 
fuch  account  from  tiie  timconlv  of  the 
fatlier's  difcharge  ;  for  they  could  have 
no  ri^ht  till  their  title  to  the  cftatc  ac- 
crucd,  which  was  hot  till  Oiiobcr  1 743. 

Though  the  f.ither,  when  cited  in  by  the 
creditor,  did  not  claim  this  eilate- tail, 
it  veiled  equally  in  the  affignec  as  if 
the  father  had  done  it ;  and  if  I  hud 
anv  doubt,  v.ould  have  ordered  a  caie 
for  the  opinion  of  the  judges.         379 

Wiiere  an  infolvent  perlbn  is  ll-ifcd  of  a 
remainder  in  t.iil,  revcrfion  in  fee  to 
himfelf,  with  an  eilate  for  lifc  in  a 
ilrangcr,  he  will  be  obliged  to  infrrt 
this  in  his  fchedule.  •     380 

The  intvnt  of  the  adl  is  to  mike  the  re- 
medy to  the  creditor  equal  and  co- 
extenl'.ve ;  for  the  words  .are  relative 
to  all  former  defcriptions  unJer  other 
acls.  3S1 

The  infolvent  debtor  ftatutcs  are  equal- 
ly compulfory  on  the  debtor  with  the 
ftatutes  which  relate  to  bankfupts,  for 
it  v/ould  be  pernicious  to  make  any 
difference  between  creditors.  381 


•V 


SiOinfurc.     Sec  putcljafc,   jpai* 

A  jointrcfs  had  her  own  part  of  a  mar- 
riage fettlement  in  her  cuilody,  and 
came  to  the  polfcfllon  of  the  hulband's 
as  his  executor  ;  ordered  to  be  pro- 
duced before  the  clerk  in  court,  but 
fhe  would  not  ;  upon  motion  direcl- 
ed  it  to  be  delivered  up,  it  being 
the  very  end  of  the  bill.  302 

A  jointrels  is  not  obliged  to  bring  in  her 
jointure  deed  into  court,  uniefs  the 
party  requiring  will  conlirm  it.      511 

Entered  Df  lJ9^"f !••  ^^^  SttjinfuifliM. 
to:,  2lauuttv,  iL^cjtj.i^c,  CUUvT* 
(I5rattT)cl):lD?cn,  ^Jr'.tr.t:  cr  hixwa.u 
tiono,  <tHlates  fox  Jlitc,  Jt'^Jiucutc, 
parcbaCe,  puutations. 

A  dcvifc  to  five  brothers  and  fibers  (no 

relations)  cf  1000/.  apiece,  t«j  be  paid 
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to  them  at  21  if  they  attain  that  age,  I 
and  not  otherwife  ;  and  if  any  die  be- 
fore,  the  legacy  or  legacies  to  be  ut- 
terly void.     The  legatees  brought  a 
bill  for  intereft  on  their  legacies ;  be- 
ing not  intitled  to  the  payment  of  their 
.  legacies  immediately,   they  (hall  not 
have  intereft  nor  the  principal  parti-  I 
cularly  fecurt*d  to  them  till  they  fhali 
arrive  :it  their  ages  of  21.      P^g^  10 1 
Where  legacies  arc  chiirgeJ  upon  pergo- 
nal eftute,  and  inccrpil  dircL^ed  to  be 
paid,  the  court  in  tliis  cai'e  always  al- 
UiW'j  the  legal  intrrcil.  4r2 

Wlu^rc  le;*ncics  are  c!irir?-ed  on  the  rc.:l 
euaie,  thz  ruh  of  il\j  court  is  to  givc 
one  /cT  c:.*:f.  Icls  than  the  legal  iiite- 
rcil,,  as  it  ia  a  <jood  lecurity  for  the 
principal.  402 

Wher*  lcgack\^  are  given  to  a  llr.inger, 
eitlicr  payable  at  21,  or 'not  till  21, 
tlicy  can  have  no  interelt  in  the  mean 
tin:c,  but  where  given  to  children,  in 
f'ither  of  thefc  cafes  they  fliall  have 
intcrell  immediately.  43 S 

Though  no  more  had  been  allowed  ror 
many  years  than  four  fer  cent,  for 
maintenance,  yet  in  confideration  of 
mortgages  being  then  at  four  and  a 
half,  and  fevcral  at  five  per  cent.  tJie 
court  ordered  the  chiiJrcn  Ihould  have 
four  and  a  half  fer  cent,  intereft  on 
their  ftiares  of  the  5000  /.  438 

Where  a  mortgage  is  at  tour  and  an  half 
per  cent,  with  a  proviib  that  if  the  in- 
tereft be  paid  after  each  half  year  be- 
fore three  quarters  of  a  year  become 
due,  the  mort^gngee  v/ill  accept  four 
per  cent,  if  the  mortgagor  fails  of  pay- 
ing the  intereft  at  the  appointed  time, 
he  cannot  he  relieved  in  this  court.  5  19 
Where  a  niortgagc  is  made  with  a  reler- 
vation  of  four  per  cent,  intereft,  and 
a  provifo  that  on  non-payment  there- 
of within  a  certain  time  after  it  is  due 
the  mortgagor  fiiall  pay  iivc  ;  **  Lurd 
Uard'Vjicke  laid,  thi^  is  but  as  a  ncinim 
pcsndp,  and  rcllevablc  in  equity.''  5^:0 
A  Mailer's  report  of  what  v/as  t.ue  to  a 
mortgagee  lor  principal,  intcicit  and. 
cofU,  w;Li  ccnhrmcd  nijt,  and  by  the 
rrgifrer's  niinute?-at  a  lubirquent  fcal 
in  the  farr.e  caufe  taken  down  order 
fb/clufe,  but  never  cntrcd,  on  the  re- 


gifter  refufing  to  do  if ;  an  applic 
tion  for  an  order  de  novo.        Page  5: 

A  bill  for  the  arrears  of  an  annuity 
30  /.  fccurcd  by  bond  in"  the  penal 
of  500  /.  an  account  decreed  of  tl 
arrears  due  fince  the  year  1741,  ai 
intereft  at  4  per  cent,  to  be  compute 
at  the  end  of  each  half  year.  5: 

As  this  was  given  by  way  of  maintcnan< 
and  a  bond  to  fecure  the  payment,  tJ 
plaintitF  is  clearly  intitlcd  to  intere! 
for  the  court  have  gone  further  in  ; 
aimaity  given  for  maintenance ;  ai 
decreed  intereft,  though  it  was  only 
bare  faviplc  grant  of  an  annui:\  witi 
out  any  power  of  entring  if  in  arrea 

s; 


Blnfurance 

The   fhip    Succefs    being   infurcd   fro 
Londtn  to    Carolina  was    taken  bv 

• 

Spanifl?  prrvateer,  and  afterwards  r 
taken  by  an  Englijh  one,  and  carrit 
to  Bofton,  where  no  perlbn  appearli 
to  give  fecurity,  (he  was  condcmn< 
and  fold  in  the  court  of  admiraj 
there,  and  after  the  re-captors  h; 
their  moiety,  the  overplus  remains 
with  the  officers  of  that  court.  T 
defendant  brought  an  a^lion  < 
the  policy,  and  had  a  verdict;  t 
plaintiff  by  his  bill  prays  an  injun 
lion,  infifting  the  defendant  ought 
recover  on  the  policy  no  more  than 
moiety  of  the  lofs.  **  The  court  d 
nied  the  injunfVion  ;  for  as  the  defe 
dant  had  offered  to  relinquish  the  fs 
vagc,  he  was  in  titled  to  recover  I 
whole  money  infured.  i 

By  13  Geo.  2.  the  recaption  of  a  fliip 
the  re\'efting  of  the  owner*s  proper! 

1 

When  infurances  are  intereft  or  no  in 
re  It,  Lord  Haraivicke  was  doubt 
whether  the  aet  can  operate.  i 

Salvage   muft   be  deducted  out   of  t 
m(mey   recovered   by   the   policy, 
come  to  the  hands  of  the  infured.  i 

The  court  will  not  allow  any  thing 
account  of  iniurancc,  unlcis  the  life 
a^ually  infured,  2 
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Sec    Grpcll^ton    of 


A  man  can  be  no  contra(Elor  with  his 
heir  or  executor,  for  they  derive  un- 
der his  will  or  permiilion  ;  and  there- 
fore it  is  the  intention  that  governs 
the  court,  and  turn  s  the  balance.  P.  3  -  3 

In  the  cafes  of  fatisfadion,  one  rule  ij, 
that  it  depends  on  the  intent  of  ti\^ 
party,  and  which  way  fccvcr  the  in- 
tent  is,  that  way  it  mulk  be   taken. 

326 

Where  the  general  intent  is  to  make  a 
ftricl  Icttlemcnt,  though  fome  one  li- 
mitation m*iy  feem  contingent,  yet  the 
general  intent  ihall  prevail.  781 

Where  the  intention  of  a  teflator  in  creat- 
ing an  efiate-tail  is  not  plain,  but  ve- 
ry doubtful,  Judges  will  lay  hold  of  any 
circumllance  rather  than  put  it  in  tiie 
power  of  a  perfon  on  a  remote  contin- 
gency to  bar  all  fubfequcnt  remain- 
ders. 797 

3l::tcrrog3fojirsf,      See  CranuiTa*^ 
tion  cf  Mtrne{fc0. 

Notice  mull  be  given  before  you  can 
move  to  add  new  interrogatories  for 
the  examination  of  a  defendant,  on 
the  examinations  before  put  in  being 
reported  infulHcient.  Such  an  order 
obtained  on  a  motion  of  courfe  is  ir- 
regular, and  will  be  difcharged.    5 1 1 

3omtcnant0.     Sec  Scnanfs   in 

Common. 

This  court  leans  againft  join  tenancy,  as 
it  is  an  inconvenient  eftatc  ;  and  fo  do 
courts  of  law  now,  though  they  fa- 
voured them  formerly,  524 

Where  the  words  of  a  will  are  fo  incon- 
fiilent  as  that  they  cannot  be  recon- 
ciled, the  court  muft  rejed  thofe  v.ords 
that  are  leaft  consilient  with  the  in- 
tention of  the  teilntcr.  525 

The  fame  words  in  the  fame  will,  though 
in  a  difFeret  ciaufe,  ou^lit  to  have  the 
fame  feufe  ;  and  as  the  tellator  intend- 


ed furvivoriliip  among  his  children  in 
the  perfonal,  jic  inuit  mean  it  alfo  in 
the  real  eihue.  Page  526 

3!rc!cV.:B.    See  pica. 

Tliough  an  a^ion  has  been  brought  In 
Intcittd  on  a  bond,  and  fuL-d  t')  judg- 
ment there,  you  cannot  pl'j»;d  to  it  un 
a;^lion  here.  589 

3IXu.^    See  erp.K;i2n  cf  lC1c;U:. 

Bv  articles  on  the  marrl;'2:ec'f7.^./.  v/ith 
M.  B,  in  ccnfideraiioa  of  a  p  Ttion 
of  200/.  y.  M,  co'.vnant^  to  convey 
his  li.nds  to  trullees  in  truil  for  y.  M, 
during  his  lite,  and  then  VjM.  B.  dur- 
inghcr  life,  then  to  the  iilae  of  this 
match,  in  fuch  fort,  manner  and  form, 
and  fubjedlto  fuch  charges  for  young- 
er children  as  y.  A/,  lhr.il  her.^afcer, 
by  deed  or  will,  order,  Le  |u'caih  and 
appoint.  In  1722,  y.  M.  by  fettlc- 
ment,  fettled  the  ellute  to  hiiaiclf  for 
life,  to  the,  wife  f  jr  lif^,  to  tru:ltes 
to  prefervc,  i^c.  then  to  truflees  for  a 
term  of  years .;  then  to  the  hril  and 
every  other  fon  in  tail ;  the  term  to 
raife  600/.  to  pay  his  debts,  and  the 
remainder  to  be  equally  divided  a- 
mong  the  children  of  the  marrir.ge,  in 
fuch  proportions  as  y,  M,  fluuid  by 
deed  ©r  will  appoint.  In  1728,  /. 
M.  I'uiiered  a  recovery,  and  by  th:it 
fettled  theellatc  to  himfeif  fc:r  !ii*.-,  v,  irh 
like  remainders,  as  in  t!ic  ir.'i  ivtzir^ 
ment,  with  reminder  to  truAcea  for 
500  years  ;  the  trull  of  which  terra 
was  declared  to  be  for  vounc'r  chil- 
drcn,  and  therein  was  a  power  f  ;r  y. 
Af.  to  fettle  a  rent-charge  of  20 /.  /.^r 
ann*  on  any  wife  he  might  hcreaticr 
marry  :  the  May  following  he  mar- 
ried ;  the  fecond  v/ifc  had  no  nctice 
either  of  the  articles  or  fcttleiiunt  ;n 
1722,  and  the  very  fame  tlhue  is  b/ 
a  fettlement  liiniicd  to  her,  and  ihc 
ilFue  of  that  marriage,  uud  iL*  de- 
fendant is  the  foil  ct  it.  371 

The  bill  was  brought  by  the  d:iu^;aifr, 
and  only  child  ol  tiie  hnr  m.;.Tir»j;e  of 
y.  A/.  Tor  a  Ipecifick  perfornun^c  of 
the  articles  previous  tlvrreto,  inniling 
Ihe  ouc'ht  to  be  a  tenant  in  tail  of  tiie 
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lands  therein  mentioned,  or  if  not, 
that  tlie  recovery  lets  in  the  charge  in 
the  aniclcs  upon  the  land.  Lord 
HorJivlcke  of  opinion,  '*  iiFue  in  the 
21  ticcs  rr.7.'lc  en  the  marriage  of  '/.  A/' 
y^iiii  i\L  B.  nic.ins  female  as  well  as 
mnltf,  j'.nd  conk'i;ucntly  the  plaintifF 
is  intitlcd  to  have  aictCiCmrnt  of  thcfe 
l.MiJ^  in  tr.il,  r.nd  v\hi*n  the  defendant, 
the  fen  cf  the  Itccnd  marrii.ge,  comes 
cf  .ige,  he  mull  convey  to  her."  Pifgc 

Upon  the  worcls  lf::e  *-/ the  TKarricgt,  the 
court,  on  a  biii  i)roi:grjt  Icr  carrying 
articles  into  execution,  have  frequent- 
ly diredeu  che  (etilcmcnt  to  be  to  all 
the  i£'ue  to  the  f  i  il  ;  nd  other  fons ; 
and  tcr  dcf^.ult  cf  fi:oh  ifTuc,  to  the 
daughters  witii  iroi^cr  remainderb  fol- 
lowin";  one  anutner.  ^-4 


Lord  King  as  inclinable  to  adhere  to  the 
ccmmcn  law,  as  any  judge  that  ever 
fat  in  chancery.  654 

pn  a  cafe  made  bv  order  of  Lord  Hard- 
ivickcy  for  die  opinion  (^f  tiie  judges 
of  the  court  of  King's  Bench,  they 
held  that  Z.  //.  mull  by  ncccllhry  im- 
plication, to  efu'cluate  the  manifell  in- 
tent  of  the  te.hitcr,  be   conllrucd   to 

!     have  taken  an  eilate  in  tail  male,  not- 

[  withPanding-  the  exprcfs  eilate  devifed 
to  L.  //.  K.r  his  life,    and  no  longer. 

T      J  .  ?^^ 

Lord  }lard-K>iche   in  Lctlindlicr  v,  Tracy 

faid,  ^tv^.i-;  a  great  misfortune  to //V/?- 

f:ii/7jLr-I:r.!J,    there    is    no    report   i;f^ 

Lcrd   C':ief  juliice   Hale  himfelf,    of 

the  cafe  o^ Kin^  v.  liLllJ.'ig,  nor  any 

copy   of  his   ur^ununt;    for   as   it  is 

reported  in  Ftntris  'lis  \'Qry  impcrfeil. 

796 

3EuDgir.cnt  at  JLato.  Sec  pjomffc  of 
i^^arnase^  Ci^jcccution,    ifttlcofe  of 

Jutjjmcnts.  See  S)ccurftic0,  ^c^u 
gage,  3infclltJcut  JDcbtrjc,  Cttatec 
^atl,  v^]cccutioii 

A  judgment  creditor,  before  he  is  inti- 
tlcd to  redeem  a  mortg*nge  of  a  Icafe- 


hold  edate  and  bond  creditor,  mnft 
take  out  execution,  F^g^  ^co 

The  defendant,  the  aflignec  of  two  judg- 
ments which  were  prior  in  point  of 
time  to  the  plain  tilPs  mortga^,  is 
infilled  to  have  intereft  on  the  whole 
money,  the  rccumulated  fum  which 
he  p:;id  for  thofc  two  judgments,    270 

Wh<Te  a  creditor  by  judgment  extends 
lands  by  eh  git ,  he  hcdds  qucx/que  dehi' 

•  turn  fatisfaShimfnerity  and  at  law  the 
debtor  cannot,  on  a  writ  ad  comprntcat- 
d::m,  infift  on  the  creditor's  doing 
more  than  account  for  the  extended 
value  ;  but  if  the  debtor  comes  here 
for  relief  the  court  will  give  it  him,  bj 
obliging  the  creditor  to  account  foi 
the  whole  he  has  received  ;  but,  as  Ih 
whf)  comes  for  equity  muft  do  equit}*, 
will  dircft  the  debtor  to  pay  interei 
to  the  creditor,  though  it  Ihould  ex 
ceed  the  principal.  51; 

A  creditor  is  not  confined  to  the  exteni 
of  the  penalty  upon  a  judgment,  bui 
may  carry  the  computation  of  intercfl 
beyond  it,  517 

]Euri6i)f{(tout  See  Contt,  Court  o( 
CtKincertj  ant)  dlittitaai  Conrt. 

iifng.    See  ^^croQatibe,  d:tent. 

The  King  in  the  Exchequer  may  pro- 
ceed two  ways,  either  on  the  Luiim 
fide  or  on  the  Englijby  by  way  of  in- 
formation. 154 

The  Exchequer  held  the  ftatute  of  frauds 
did  not  bind  the  King,  but  took  place 
only  between  pr.rty  and  party,  becaufc 
he  is  not  named.  Lcrd  Ilardivicki 
was  doubtful  of  this  do^rine.  154 

IcaffS  anD  Cobcnantc  therein.  See 
Cftatc  fo;  S'carcunlicr^ttlc^EOatt, 
^o;tg[asc,  ISdJocation  of  a  Caill> 
31!uD3meut9,    IDcan   anH  Ct)a|^erj 

7.  C.  feifed  in  fee,  made  a  Icafe  Odder 
the  2^th  16H2,  to  7*.  ilf .  (in  confidc- 
ration  of  his  furrendcring  a  former 
leafe,  whereof  there  were  two  lives  ia 
being,  and  of  1 36  /,)  of  a  meHuage  in 
£.  to  hold  to  T,  M,  and  his  affigns  for 
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the  lives  of  him,  his  wife  and  his  fon, 
at  the  rent  of  43 /.  2^,  and  in  the 
leafe,  7'.  M.  covenanted,  that  he,  his 
executors,  life,  at  the  death  of  any  of 
the  lives  Ihould  pay  to  jf.  C  his  heirs 
or  alligns,  within  twelve  months  after 
fuch  death  68  /.  as  a  fine  for  every  life 
added  or  renewed  from  time  to  time  : 
and  y,  C.  for  himfelf,  his  heirs,  ^r, 
covenanted  that  he  his  heirs,  l^c,  in 
con  fide  ration  of  68  /.  to  be  paid  to 
y.  C.  his  heirs,  l^c.  at  Crciv  hall,  as 
a  fine  for  adding  a  life  to  the  remain- 
ing lives,  Ihould  execute  a  ler^fe  or 
leafes  under  the  fame  rents  and  cove- 
nants, as  expreffed  in  this  of  1682,  and 
"  fo  to  continue  the  renewing  of  fuch 
leafe  or  leafes"  to  T.  M,  or  his  af- 
figns,  paying  to  J,  C.  his  heirs,  ^Jc, 
68  /.  for  every  life  fo  added  from  time 
to  time.  The  alTignee  of  T.  M, 
brought  liis  bill  to  have  the  leafe  com- 
pleted by  filling  up  the  lives,  and 
that  the  covenant  of  renewal  might  be 
again  infer  ted  on  the  dropping  of  any 
of  the  additional  lives.  "Lord Hard- 
*wicke  on  the  circumftances  of  this  cafe 
was  of  opinion^  the  plaintiff  was  in- 
titled  to  a  new  leafe,  with  a  covenant 
of  renewal  to  be  inferted  in  it,  as  well 
upon  the  death  of  the  additional  lives, 
as  upon  the  death  of  the  old."  Page  83 

This  is  a  proper  cafe  for  relief  in  equity; 
for  the  court  of  Chancery  can  give 
the  thing  itfelf  a  more  adequate  re- 
medy than  damages,  which  is  all  the 
law  could  give  on  an  adion  for  breach 
of  covenant,  87 

Under  the  words  the  fame  rent;  and  cove- 
nants, the  court  of  Exchequer  was  of 
opinion  in  Hine  v.  Skinner,  the  cove- 
nant for  renewal  ought  to  be  inferted; 
and  this  decree  afterwards  was  affirm- 
ed in  the  Houfc  of  Lords.  89 

/^.  gives  all  and  fingular  his  leafehold 
ellate,  goods,  chattels,  and  perfonal 
cflate  whatfoever,  to  his  daughter  ; 
and  if  flie  dies  without  iffue  living, 
then  to  the  defendant.  L.  after  mak- 
ing his  will,  renews  a  leafe  with  the 
dean  and  chapter  of  Windfor ;  this  is 
no  revocation,  but  the  leafehold  eflate 
pafied  by  the  vyill,  J99 


ILegac^  ant)  3Legatee0.  See  ^xttws% 
attD  9T)mlni(trato^  iPatt^er  aim 
£)on,  Ifteftratutc  on  Carriage,  da^ 
tfsfn&iou,  dut))il}Q;,  ^Maintenance, 
3lntercft  of  ^o»ev>  ^eScli  Unto 
rc3,  IReal  CSate,  Crober  anD  Con^ 
l^erSonj  Spiritual  Court. 

A  legacy  chargeable  on  a  mixed  fund,  if 
perfonal  aflets  are  fufficient,  is  pay- 
able, though  the  legatee  die  before  tho 
day  of  payment  j  othcrwife  on  real 
ellate  only.  P^^ge  69 

Where  a  legacy  is  decreed  to  be  a  fatis- 
fa^cion  of  a  debt,  the  court  gives  in- 
tereft  always  from  the  teflator's  death* 

The  court  will  not  drain  to  prefer  one  le- 
gatee to  another,  but  where  there  is  a 
deficiency  of  aifets,  will  let  the  gene- 
ral rule  of  equality  take  place.         99 

Appointing  a  legacy  to  be  paid  at  a  dif- 
ferent time  will  not  give  a  preference. 

100 

A  legatee  is  not  obliged  in  every  infbtnce 
to  bring  a  bill*  for  the  recovery  of  a 
legacy  againil  an  executor.  224. 

If  a  legatee  promifes  a  teftator,  that  in 
confiderationof  adi(pofition  in  favour 
of  her,  (he  will  do  an  aft  in  favour  of 
a  third  perfon  ;  (he  who  undertook  to 
do  the  a6l  m  uH  perform .  539 

^Demptton  of  a  l^egac^.    See9D€mp» 
tion,  ftatisfaSion. 

W,  by  will  gives  to  herfervant  G.  500/. 
to  be  paid  to  her  within  three  months 
after  ^,'s  death  ;  and  in  another  part 
fays,  I  give  5  /.  a-piece  to  the  rt^  of 
my  fcrvants,  but  not  to  G.  hecaufe  I 
ha've  done  *very  fwell  for  her  before. 
And  by  A  latter  claufe  gives  her  lands 
in  trull  to  pay  her  debts  and  legacies. 
W,  at  her  death  owed  G.  260/,  on 
bond.  "  On  the  circamftances  of  this 
will,  there  is  fufficient  to  take  awa/ 
the  prefumption,  that  the  legacy  was 
given  in  fatisfadlion  of  the  debt."    65 

The  rule  of  ademption  by  length  of 
time,  is  become  the  fixed  rule  of  pro- 
perty, and  too  well  cftabliihed  to  be 

dif* 
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dilputed   now ;     but    if    the   miuiim 

JcbiUr  tan  fra/umitKr  dancat  was   to 

be  re-coDlidcred,  it  would  not  hold. 

Pag,  6i 

The  court,  tho'  they  will  not  break  tlie 
rule,  have  frequenily  faid,  they  will 
not  go  one  jot  further.  68 

DiftinfUons  from  the  ri»le  mult  arife  from 
the  circumltances  in  the  ivill,  and  not 
of  the  legatee.  68 

The  words,  haaiij'e  I  bane  done  -very  icell 
for  hir  itferc,  imply,  that  wliat  Ihe 
had  given  before  was  meant  as  a 
bounty,  and  not  a  futi^faction  6g 

The  500/.  to  G.  equally  a  reward  for 
her  fcrvicei  as  the  ;  /  to  (lie  other  fer- 
vants,  and  legacies  to  fcrvants  havt 
never  been  conlliued  a  fatistaction  fur 
debts.  59 

^apfcti  irCQacp.  Sec  lEsacUS)  01 
)£»C}tf01l»  ^ftcDj  A-3p[cD,  ^c. 

J.H.  gives  fei'cral  legacies,  and  d< 
dares,  that  if  any  of  theperibn^lhould 
die  before  the  fame  tecuinc  due,  iha^ 
they  Ihall  not  be  deemed  lapfed  lega- 
cies ;  and  then  fays  to  Axn  [he  wifeot 
Richard U'cnflcy,  and  to  her  executors 
or  adminidraiors,  I  give  jo/.  fliedicd 
in  the  lellatrix's  life-time,  and  her 
huihand  adminillred  to  her:  "I^rd 
Jiard-tviikc  held  it  not  to  be  a  lapfed 
legacy,    and   decreed  it  to  the  huf- 

If  a  man  dcvifcs  his  real  eflate  to  J.  S. 
and  hi^  heirs,  fignifying  his  intention, 
that  if  7.  5.  die  before  him,  it  flioulJ 
not  be  a  lapfed  legacj-,  "  the  heir  at 
law  is  not  excluded,  unlcfs  the  telli 
tor  nominates  another  legatee."     573 

Hegacics  0;  ]3o;t(ons  btQeb,  Upftt 
c;  ti:tingma]cli.  See  QlefteD  Jnte: 
tcO,  i^pititual  Court  Statute  of 
Pf(ltibuti«»0,  fl^iruTSCo.  3lttC: 
ttft  of  £^onetr,  JbavCcC  ilcsacics, 
SDtbto. 

Where  a  devife  is  annexed  to  a  legacy, 
if  the  ptribn  dies  before  the  timt 
comes  it  is  l.-.pfed  ;  but  if  given  to  a 
legatee,  to  be  paid  at  a  tuiurc  time, 
there,  as  it  dqciids  on  the  payir.cnt. 


and  not  the  legacy,   it   fiiall  veil  in 

mediately.  Pfgi  i ' 

i.  B.  by  hii  will,  gives  to  his  brothc 

C,  B.  the  intereftof  1500A  during  hi 
life,  and  after  the  dcceafe  of  C.  B.  ih 
faid  fum,  to  and  amongfl  all  and  ever 
the  younger  fon  and  foflj,  and  all  an< 
every  the  daughter  and  daughters,  c 
C.  B.  ftiare  and  fhare  alike  ;  but  i 
cafe  he  ihall  have  only  daughters 
then,  to  and  amonglt  the  yuunge 
daughter  or  daughters,  to  be  paid  t 
them,  all,  every,  and  each  of  iJiema 
their  ages  of  21  years.  C.  B.  hai 
-three  children,  a  fan  and  two  daugh 
ters,  at  ttie  time  of  ^.  B.'s  making  hi 
will,  and  a  fon  born  after  the  telia 
tur'sdcath.  L.  one  of  the  daughter 
married,  and  attained  71,  but  die< 
before  her  faiher,  and  then  he  diet 
"  Lord  Hardtricke  wa*  of  opmioc 
that  L,  on  the  circumiiances  of  th 
cafe,  was  not  intitled  under  the  wi! 
oi A.  £.  to  a  fliarc  in  ijoo/.  thertii 
devifed,  and  confequently  not  tranl 
n:ili:ble  to  Ihe  defendant  tf  illi  he 
hufuand  and  reprelentativc."  2i< 

7.  C.  bequeathed  to  each  of  his  daogli 
tors,  ^«ii  and  Mary  300/.  to  be  paii 
to  thim  by  his  executor,  when  he  Ihal 
Ctt::in  his  age  of  26,  but  as  they  ar 
aJre^cy  provided  for,  'tis  my  inten 
tion  they  (hall  not  be  intitled  to  an; 
interell  for  the  faid  fums,  before  th 
fame  Ihall  become  payable  ;  but  fo 
the  better  fecuring  the  faid  fcvera 
fums  of  ;oo/.  my  two  clofes  in  S.  (hal 
Hand  refpcfliiely  charged  with  m' 
perfonal  eKate  ;  and  be  liable  to  th 
payment  of  the  faid  feveral  fums  0 
300/.  to  mi'  two  daughters,  at  th. 
time  above  mentioned,  with  a  powc 
to  enter  and  hold  till  payment  a 
principal  and  inierell,  and  after  pay 
ment  derifes  the  premises  to  his  foi 
in  fee,  whom  he  makes  his  executor 
Both  daughters  arrived  at  21,  bu 
died  before  the  fon  attained  26  ;  on' 
married  and  left  two  children,  thi 
other  died  unmarried,  but  by  uil 
gave  the  300/.  to  her  filler.  Thi 
hulband  and  the  two  children  brough 
the  bill  for  the  legacies.  "  The  le 
gacies  under  the  will  of'J.C.  are  veil 
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cd  ones,  and   the  time  of  payment 

poilponeJ,  nierclj'  from  circumllances 
ariling  fii^m  convenicncy  to  the  cftate, 
and  therefore  Lord  HurdwicJte  decreed 
themtotheplaintirt"."  Page  319 

Where  there  is  a  mixed  fund  of  real  and 
perfonal  ellate,  though  confidcred  as 
a  veiled  legacy  in  refprft  to  the  latter ; 
yet  it  (hall  not  be  raifcd  out  of  the 
former,  where  the  legatee  iies  before 


theti 


paym 


This  determination  was  thought  a  hard 
one  at  the  lime,  but  has  prevailed  eyt-r 
fince,  to  prevent  unne;cllary  burdens 
being  broughr  upon  heirs.  3:0 

Where  a  legacy  or  a  portion  is  to  be  paid 
at  a.  certain  age  or  time,  if  the  legatee 
die  before  tli.ic  ag"  °^  t""*'  "  '^^" 
fink  into  the  land.  321 

It  was  origiiiallj' determined  on  portions, 
afterw.-ird:  exienJed  to  legacies,  and 
taken  from  circumilances  regarding 
legatee's  age,  or  liay  of  marriage.  321 
The  rule  is  not  adhered  to,  wiicre  ihe 
circumftances  are  taken  from  the  con- 
venicncy of  the  cftate,  and  not  the 
legatee's  perfon.  jS' 

It  was  determined  firll  by  Lord  7aiht, 
in  the  cafe  oi  Ki«g  v.  Wiiiitrs,  that 
the  legacy  though  charged  upon  land, 
fliould  be  raileS  ;  the  time  of  payment 
being  poftponed  for  the  canvcniency 
of  the  eftate,  3^' 

Ifthcfonhaddied  before  16,  the  daugh- 
ters  would  nor  have  been  intitled  to 
their  legacies,  as  the  contingency  had 
not  happened.  3^' 

Where  the  portion  is  direfted  to  be  raif 
ed  after  the  death  of  the  mother 
there  are  many  cafes  where  this  court 
has  held  it  (hall  not  be  raifed  in  her 
Ufe-Cime,  J" 

^v  Abraham  Elton  by  hia  will,  gives  to 
bis  grand-daughter  A.  E.  the  daugh- 
ter of  his  fon  7.  £.  1500/-  to  be  at 
her  own  difpofal,  in  cafe  Ihe  marry 
with  the  confcnt  of  J.  E.  and  his 
wife,  and  in  cafe  of  their  deaths  be- 
fore that  time,  then  with  the  confent 
of  their  truUees,  and  not  otherwife. 
4.  £.  died  at  fourteen  and  unmarried. 
"  y.  £.  as  the  reprefentative  of  A.  £. 
js  not  intitled  to  the  1500/.  for  the 
veiling  of  the  legacy  relating  to  the 
(TCnf  of  the  inarriage,  as    that  ne- 


ver happened,  die  legacy  did  not 
veil.  Page  50+ 

Where  a  tellator  forgives  a  debt,  it  will 
not  be  good  ag.-.iiil  creditors,  but  a- 
gainrt  an  executor  it  may.  581 

If  an  ailion  had  been  brought  on  the 
bond,  this  court  would  have  granted 
an  injunftion.  581 

4  will  to  prevent  the  lapfe  of  a  legacy, 
ought  to  be  fi>ecially  penned.         58a 

A  devife  to  A.  F.  of  1000/.  when  be 
attains  25,  and  the  executors  era- 
powered  to  lay  it  out  on  fecurities, 
and  pay  the  intcreil  thereof  tcwardi 
the  inf^int's  education,  as  alfo  a  part 
of  the  principal  to  put  him  appren- 
tice, und  the  reniaindcr  to  be  paid 
him  at  2 1 ,  and  nut  before,  the  legatee  - 
died  at  19,  and  tlio  f:ither  applies  to 
have  the  (ecuritics  traniferred  to  him: 
"  Lord  HiirJ-Jikke  faid,  the  time  of 
15  years  is  put  only  to  poltpone  the 
payment,  and  not  the  veiling  of  the 
legacy,  and  the  father  as  the  re- 
prefentative of  the  fon  intitled  to 
'^"  645 

ATiere  a  tellator  gives  interell  on  a  lega- 
cy in  the  mean-time,  he  gives  a  pro- 
perty in  the  principal,  unlefs  fome- 
thing  appears  on  the  will  to  take  off 
the  force  of  it.  645 

Q)3ll  not,  be  a  AatisfaBfon  of  « 
3Det)t  ot  otijer  S>etiianti  on  ti}e  Vtb 
Uito}'B  dEttate.    See  ^axiaU&ioa. 

jftpKfStfcS^gacfe*.  Seeailrts.flpara 
(baltctp,  Stc.  l>eg*c;,  <S;[ecuto|. 

Whether  a  whole,  or  part  of  a  debt  due 
to  the  eftate,  is  given  as  a  legacy,  it 
19  equally  fpecilicK,  and  confequently 
a  dillinA  tree  and  diftinfl  fruit ;  but  if 
given  out  of  the  great  tree  of  the 
eftate,  there  is  no  ground  to  fever  a 
branch  from  it  in  favour  of  a  general 
legatee.  loj 

A  fpecifick  legatee  has  a  lien  on  the  at 
fcts  for  that  fpecifick  part,  after  tha 
executor  has  alTented,  other^vili;  as  ta 
a  refidnary  legatee.  a^ft 


A  TahU  of  the  Prindpal  Mature. 


JBmrpIus  ant)  IScOt^uarv  ILcgatce.  Sec 
Cyccnto?,  (B?anD*Ct)flD?en,  Sfit%t  of 

y.  J?,  by  his  will,  appoints  the  intereft 
that  ihall  be  made  of  his  pcrfonal 
ellate  to  be  paid  to  his  father  during 
Ki»  life,  and  after  his  deccafc  to  his 
mother  for  her^  life,  and,  after  her 
deccafe,  gives  the  refidue  of  his  per- 
ibnal  ertate  to  his  brother  and  fillers, 
and  to  the  fiftcrs  of  his  late  wife  Mar-* 
ika  and  Rebecca  Pain,  (hare  and  fharc 
alike  ;  artd  then  fays,  in  cafe  of  tlic 
death  of  my  brother,  or  any  of  my 
fillers,  or  wife's  fillers,  bufore  me,  or 
the J'ur'vi'vor  of  n^  father  and  mother  ;  I 
appoint  his,  her,  or  their  fhares  to  be 
divided  among  the  furvivors.      P.  78 

Tlic  brother  died  in  the  tertator's  life- 
time, but  after  the  will  was  made, 
and  the  Mers  in  the  life-time  of  the 
teftator's  mother,  who  furvivcd  her 
iulband,  bur  who  is  fince  dead,  Mar- 
tha and  Rebecca  Pain  claim  the  rdiduc 
of  r,  B*s  perfonal  eftatc.  "  They 
are  intitlcd  as  the  only  furvridng  lega- 
tees, at  the  death  of  the  furvivor  of 
the  teftator's  father  and  mother,  to 
tlie  whole  refidue  of  T.  B.*s  ellate,  to 
the  accumulated  ihare  of  the  perfons 
who  arc  dead,  as  well  as  aheir  origi- 
nal fifth.'*  78 

General  Poult cney  by  his  will  gives  in 
the  frril  part  of  it  to  Mrs.  Ann  fi'atfcn^ 
the  yearly  fum  of  400/.  payable 
quarterly  ;  and  in  the  lail  claufe  gives 
her  all  his  houihold  goods  and  furni- 
ture (three  pictures  excepted),  and  all 
his  plate,  linen,  watches,  jewels,  and 
cloaths  whatfocver,  and  declared  her 
iblc  executrix.  The  bill  was  brought 
for  an  account  of  fuch  part  of  the 
perfonal  ellate  as  is  undifpofed  of, 
and  for  a  dillributi^n.  **  The  bequell 
of  the  fpecific  things  to  Mrs.  U'at- 
fn,  excludes  her  from    the  refidue." 

226 

Kad  the  queflion  relied  on  Mrs.  Hat- 
fcn^s  annuity  only,  it  would  have  ad- 
mitted of  grCi^t  doubt  ;  as  the  firll 
payment  was  not  to  begin  till  the 
quaxtpr-day  after  the   teftator's  death. 

228 


The  annuity  being  charged  on  a  fun 
liable  to  other  legacies,  is  either  fc 
way  of  charge,  or  exception  out  of  it 
had  it  been  given  out  of  the  gener 
refidue,  it  might  have    been  a    bar 

Page  2-:i 

Ifmftation  of  Cftatcs.  See  prrfa 
nal  ^dates,  Cruftces  to  prcftrl^ 
Contingent  IRcmamDers,  IDau^hi 
ters,  (SQntcB.tail,  9ruclcfi,  IScal 
CftatcG^  intention. 

J,  late  Duke  of  j5.  by  his  will  fa\s, 
that  if  no  legitimate  fon  nor  daugh- 
ter of  mine  ihall  live  to  leave  at  any 
time  the  bleiling  of  any  child  behind 
them,  in  fuch  cafe  of  their  dnng 
thus  without  leaving  any^  iiFue  behind 
them,  I  will  and  diredt  that  Charles 
Herbert  and  his  ilFue  fliall  have  all 
my  ellate.  "  Lord  Hardiuickc  was  of 
opinion,  the  limitation  over  to  Charles 
Herbert,  now  Shefield,  is  not  too  rci- 
mote,  but  warranted  by  rules  of  law. 

282 

The  limitation  under  the  will  of  5.  in 
failure  of  i/Tue  by  him  to  his  filler 
for  life,  is  good  in  point  of  law.  449 

A,  limits  10,000/.  in  failure  of  ilTue  of 
the  body  of  a  hulband  and  wife,  to 
jff.  in  tail,  the  remainder  is  void  as 
an  executory  devife,  being  too  remote, 
otherwife  where  the  limitations  art  for 
life  ;  for  that  confines  it  to  a  failure 
of  ilTue  during  the  lives  in  being; 
and  in  the  cafe  of  executory  deviles, 
it  has  been  held  to  be  a  reafontble 
conllruftion,  if  it  falls  within  the 
compafs  of  ever  fo  many  lives  in  be- 
ing at  the  fame  time.  449 

T.  devifes  his  real  and  perfonal  eftatc 
to  his  wife  for'  life,  and  after  her 
death  to  his  fon  John  and  his  heirs 
for  ever  ;  and  in  cafe  of  the  death  of 
John  'u:ithout  any  heir,  then  to  the 
plaintiff;  John  levied  no  fine,  nor 
fuffered  any  recovery,  but  by  his  will 
dcvifed  the  whole  to  the  defendant. 
*'  Lord  Hard<wicke  faid,  this  is  a  fte 
mounted  on  a  fee,  and  a  void  devife 
to  the  plaintiff  in  law^  and  is  e^QAll/ 
fo  in  equity,"  617 
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Htmftatfon  of  Cemt$  fo;  ^ears.   See 
under  Cftatc  (n}  ^ear0. 

§Lfmttatton.    See  £)tatttte  of  iHimfta* 

tlono. 

§Li0  )denBen0.     See  ^oUtt,  i^t^it- 

gage. 

A  //'/  pendens  cannot  afFed  any  particular 
perfon  with  a  fraud,  unlefs  he  has  a 
fpepial  notice  of  the  title  in  difpute 
there.  Page  243 

ilonDoit.     See   CuSotit  of  ILonBon^ 

ifaticral. 


Where  a  freeman  of  London  has  children 
and  no  wife,  the  cuilom  is,  that  one 
moiety  belongs  to  him,  and  the  other 
is  the  teftamentary  part.  527 

If  one  child  is  advanced  in  the  father's 
life-time,  though  not  fully  equal  to 
the  cuftomary  fhare,  yet  where  the 
certainty  does  not  Appear,  it  is  an 
advancement.  527 

A  watch  and  wedding  clothes  are  no  ad- 
vancement. 528 
The  quantum  of  the  advancement  mull 
appear  ;    the  father's  con  fen  t  is  not 
fufficicnt  to  bar  a  child  of  hqr  orphan- 
age fliare-  528 
An  advancement  muft  be  by  way  of  por- 
tion in  marriage.  528 
Though  there  have  been  fome  ftrift  cafes 
determined  on  the  cudom  of  London^ 
thofe  have  been  in  regard  to  frcemens 
wives,  and  not  upon  the  advancement 
of  children.  528 
jilitMony  advanced  by  a  father  to  a  child 
ought  not  to  be  conHdercd  as  an  ad- 
vancement. 528 
What  the  daughter  of  a  freeman  received 
from  him  after  her  marriage  for  main- 
tenance, (hall  be  confidered  as  a  debt 
due  from  her  to  the  perfonal  eflate  of 
the  father-  528 
A  petition  to  Lord  Chancellor  to  iflue 
his  warrant  far  levying  the  fum  there- 
in mentioned  on  the  inhabitants,  who 
had.  refuied  the  miniAer  iris  dues,  ac- 
cording to  an  alignment  in    168 1, 
ondcr  the  2,&,  for  the  better  fettling 


the  maintenance  of  the  parfons,  (fe. 
in  the  pariihes  of  the  city  of  London^ 
burnt  by  the  fire,  "  Lord  Har divide 
faid,  if  the  Lord  Mayor  has  done 
wrong  in  refufmg  his  warrant  of  di» 
ftreib,  this  court  can  ilTue  their  war- 
rant  for  levying  the  fums  afibfTed." 

Page  639 

A  freeman  of  London,  ten  years  before 
his  death,  purchafeda  leafehold  eftate 
for  the  term  of  40  years,  in  the  joint 
names  of  himfelf  and  his  wife  ;  this  t» 
a  f]  aud  on  the  cullom,  and  tlie  leafe- 
hold cilate  was  direfted  to  be  fold  and 
applied  in  the  like  manner  with  the 
rcll  of  the  freeman's  eftate.  676 

If  a  freeman  difpofes  of  his  property  in 
fuch  a  manner  as  not  to  take  place 
till  after  his  death,  it  is  a  fraud  on  the 
cullom.  •  679 

A  wife  cannot,  during  the  coverture, 
acquire  any  property  diftind  from  the 
hulband.  679 

If  it  had  been  conveyed  to  truftces  for 
the  fcparate  ufe  of  the  wife  in  pof- 
felTion,  Lord  Hard<wkke  inclined  ti> 
think  fuch  a  gift  would  have  been 
good.  679 

Huuatfcb*  See  3nfanit?,  3nqttiatioti* 
of  ]Lunacu>  3lDeot. 


Where  there  is  any  mi/behaviour  in  the 
execution  of  a  commifiion  of  lunacy^ 
the  court,  upon  examining  into  it, 
may,  if  they  fee  caufe,  quafh  it,  and 
dired  a  new  commifiion.  6 

The  perfon  againft  whom  the  commif- 
iion of  lunacy  i/Tued,  on  the  different 
appearance  he  made  upon  a  fecond 
infpei^ion,  was  allowed  to  trcverfe  the 
inquifition,  and  the  grant  of  the  cu(^ 
tody  fui'pendcd  till  further  order.  7 
Not  only  the  lunatick,  but  the  heir  of 
the  lunatick,  is  bound  upon  the  tra- 
verfc  of  the  inquifition.  308 

Where  the  alienee  and  the  lunatick  tra* 
verfe,  if  he  is  found  a  lunatick  at  the 
time  of  the  alienation,  the  alienee  is 
bound.  322 

Where  tJie  lunacy  of  a  perfon  is  in  que- 
ftion,  the  court  will  make  a  provi- 
fional  order  as  to  his  eflbcis,  tUi  the 
point  of  lunacy  is  determined.      635 
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I^^ntenance.   See  ^o^tiono^  <Simx^ 

cl[)ilT);cn. 

A  Parent  mufl  maintain  his  child, 
unlefs  totally  incapable,  or  by 
having  many  children  borders  upon 
neceflity.  Page  66 

In  the  cafe  of  a  child,  let  a  teflatcr  give 
a  legacy  how  he  will,  either  at  21, 
or  marriage,  or  payable  at  twenty-one 
or  marriage,  and  the  child  has  no  other 
provifion,  the  court  will  give  inte- 
reft  by  way  of  maintenance.  102 

Where  maintenance  is  allowed,  it  is  al- 
ways paid  to  the  father  out  of  the 
child's  ellate,  and  no  inllance  of  its 
being  dedudcd  out  of  a  legacy  left  by 
a  father  to  the  child.  1 23 

Upon  an  application  for  maintenance 
for  an  eldeft  fon,  the  court  will  make 
him  a  liberal  allowance  to  enable 
him  to  maintain  his  brothers  and  fif- 
ters>  confidering  him  in  Icco  parentis. 

Where  legacies  are  given,  payable  at  a 
certain  time,  they  carry  no  intercft ; 
for  till  the  day  of  payment  comes,  it  is 
not  demandable ;  but  if  given  to  a 
child,  the  court  will  allow  it  by  way 
of  maintenance.  716 

j^AltlMmud*     See  Qlfato;. 

A  nominal  manor  will  pafs  under  the 
general  words  melTuages,  lands,  tene- 
ments and  hereditaments.  82 

4^rbet  otiere.     See  bailment,  IDc^ 
^t>  CtotKt  attn  CiBtitierfion 

The  true  owner  of  goods  docs  not  lofe 
his  property  by  a  (ale  made  by  the 
pofTefTor  of  them,  unlefs 'it  was  in 
market  overt.  49 

The  cuHom  of  London  as  to  fales  in 
market  o^ert^  being  not  found  .by  the 
fpeciai  verdid^,  the  court  held  that 
they  could  not  judicially  take  notice. 
of  it,  but  taking  it  as  dated,  they 
were  of  opinioB  it  does  not  extend  ta 
pawning.  5  2 

2 


I 


^cirrfage.  See  iBaron  anb  iFem 
Contempt  of  t\^  Court,  ConDttioi 
^g^arnagc  06;orase  %Vi%  of  ^arti 
meiit^  )dublicatton  of  OBamui. 

Though  infants  at  the  age  of  14  if 
male,  and  of  1 2  if  a  female,  are  c 
pable  of  entering  into  contrads 
marriage  ;  yet  by  the  canons  of  160 
it  cannot  be  done  without  the  coi 
fent  of  parents ,  P^gf  3c 

The  court  dire&ed  Mr.  Barry  to  pn 
duce  fuch  letters  as  contained  a  pn 
mife  of  marriage.  A^.  B,  It  was  fai 
by  counfel  to  be  the  £rft  inHance  < 
fuch  an  order.  3c 

Lord  Hardnuicke  refufed  the  offer  ( 
looking  into  them  as  a  private  gci 
tleman,  becaufe  it  would  not  hai 
been  a  knowledge  to  him  in  his  jnd 
cial  capacity.  30 

Marriage  agreements  differ  from  a 
others ;  as  loon  as  the  marriage  b  had 
the  contradl  is  executed,  and  cannc 
be  refcinded  ;  the  children  arc  cquall 
purchafers  under  both  ^ther  and  mc 
thcr,  and  therefore  they  cannot  be  f< 
afidc,  becaufe  it  would  affe^  the  vt 
tercjt  of  third  pcrfons,  the  ijfue.     61 

All  oilier  agreements  are  coniidered  % 
intire,  and  if  either  of  the  parties  fai 
in  peri'ormancc  of  the  agreement  ii 
part,  it  cannot  be  decreed  in  fpecic 
but  mull  be  left  to  an  adion  at  law 
in  marriage  agreements  it  is  otherwifc 
for,  though  either  the  relations  of  di 
hufband  or  wife  fhould  fail  in  th 
performance  of  I  heir  part,  yet  th 
children  may  compel  a  performance 
if  the  mother's  father  agrees  to  giv 
a  portion,  and  the  husband's  £ithc 
to  nuke  a  fettlement,  though  he  doe 
not  give  the  portion,  yet  the  childrei 
may  infill  on  a  fettlement ;  for  non 
performance  on  one  part  fliall  be  n< 
impediment  to  the  cliildren  rcceivinj 
the  full  benefit  of  the  fettlement.  6i< 

Though  a  father  or  a  guardian  ad  fraa 
dulcntly  or  corruptly,  the  marriage 
agreement  is  not  to  be  (et  aiide,  o 
the  children  to  be  ftript :  but  Ihe  h 
thcr  or  guardian  may  be  decreed  t 
make  a  ^tisfa^oD^  and  the  haibaiM] 


A  TabU  of  4 he  Principal  Matttrs^ 


if  a  party  to  the  fiaud,  fhall  do  it 
like  wife.  Pcgc  6li 

That  parents  did  not  make  fo  beneiicial 
a  barguin  for  a  daugliter  as  they  might 
have  done,  is  not  a  fufiicient  reafon 
to  fct  afidc  a  marriage-agrecmeat. 
The  law  has  intrufted  them  with  the 
miuriagc  of  their  children,  and  there 
are  many  conlidcrations  and  proper 
ones,  that  may  induce  a  parent  to 
5grec  to  a  match,  be/ide  a  (Iricl  equa- 
lity of  fortune,  as  the  inclination  of 
the  parties,  t^c.  612 

Mofl  portions  arifc  under  fettlements, 
and  the  daughter  is  as  much  a  pur- 
chafer  as  if  it  came  from  a  collateral 
relation  ;  and  yet  there  never  has 
been  any  objection  to  the  fiithcr's  dif- 
pofing  of  her  in  marriage  on  what 
term  he  plcafcs.  613 

iS^arriase  V^ccage. 

The  plaintifT  gave  the  defendant  a  note 
for  2000/.  for  undertaking  to  procure 
him  a  marriiigc  with  a  lady  ;  the  fad 
being  fup|»ofted  by  an  affidavit,  the 
court  made  an  order  upon  the  defend- 
ant to  keep  the  note  in  hii  own  pof  * 
fcflion,  and  not  alTign  or  indoric  it 
over,  bat  would  not  extend  the  in- 
junction fo  far  as  to  prevent  him  from 
proceeding  at  law.  566 

S^dfttt  in  arbmcer?.  See  iSi^atttfB 
fRtpo^t  Co30,  Iftccciber^  Court  of 

Whoeyer  comes  in  before  a  Matter  un- 
der a  decree  is  ^uaji  a  party  to  that 
fait ;  and  if  he  brings  a  new  bill,  a 
pica,  the  former  fuit  is  iliU  depend- 
ing will  be  allowed.  557 

H^a&tffi  lBepo;t.  See  Coatt  of  €l9an» 
.    cti'^s  VituiXftv, 

The  court   wi!!  not  determine  matters 

in  a  fummai)  way  upon  motion,  that 

have  been   rrilr\  cd    between  parties, 

till  after  the  iVi.ij::r  has  made  his  re- 

.  port.  689 


^a]ctitt« 

A  maxim  in  our  law,  thtit /raus  W  ilelus 
nemimi  patrocinari  dehent .  Page  655 

i39ercl)ant.    See  Statute  of  ILfmlta* 

tiono. 

SPcfnc  |9?ofit0.  See  account,  3nfant, 
IDojser^  3fBoa))tt. 

"  liOrd  Hard^vicke  held,  in  the  cafe  of 
Dormer  and  Fortejcue^  it  was  clcair 
both  in  law  and  equity,  and  from 
natural  juftice,  that  the  plaintiff,  from 
the  death  of  his  father,  the  time  when 
his  title  accrued,  is  intitled  to  the 
rents  and  profits.  1 24. 

And,  under  all  the  circumilances,  waa 
of  opinion,  the  plaintiff,  had  a  right 
to  demand  an  account  of  the  rents  and 
profits  in  this  court.  129 

Where  tlierc  is  a  truft  and  piere  equita- 
ble title,  the  plaintiff  ftiall  have  aa 
account  of  the  rents  and  profits  from 
the  time  the  title  accrued,  unlefs  there 
are  fpecial  circumilances  to  reilrain  it 
to  the  bringing  of  the  bill.  1 30 

The  court  will  relb-ain  it  to  the  filing  of 
the  bill,  where  there  has  been  any  de- 
fault in  the  plaintiff  in  not  afferting 
his  title  fooner.  ijo 

The  ilrcngth  of  the  prefent  cafe  is,  that 
it  is  a  mere  equitable  title,  the  legal 
ellate  in  the  200  years  term  being  in 
trultees,  and  appointed  to  be  attend- 
ant on  the  inheritance,  and  for  that 
reafon  a  bar  in  the  plaintiff's  way  at 
law.  131 

If  there  is  not  fuch  a  cafe  made  by  the 
bill  as  will  intitle  the  plaintiff  to  an 
account  of  rents  and  profits,  praying 
general  relief  will  not  intitle  him  to 
it.  13* 

The  plaintiff^s  charging  that  he  has 
brought  ejedtments  againft  the  de- 
fendant for  the  efiate,  is  tantamount 
to  charging  poffei&oa  in  the  defen4- 
ant.  132 

Had  the  tru  flees  been  parties  to  this  bill, 
the  court  might  have  decreed  poflcf- 
fion,  and  a  conveyance  of  the  truff- 
eliate,    if   the  point  had  been  dear 

with  the  plaiiiuff«  'S' 

^he 
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^e  Duke  of  Bolton  verfus  Deane,  was  a 
mere  legal  title,  and  a  ftrong  cai'e  for 
leaving  it  to  law,  and  yet  an  account 
of  the  rents  and  profits  was  decreed 
in  this  court.  P^gf  ^33 

Though  on  a  bill  of  difcovery  the  court 
decreed  the  deeds  and  mcfne  profits 
to  an  heir  at  law,  yet,  if  the  defend- 
ant afterwards  at  law  fhould  make 
out  a  better  right,  this  court  would 
affift  him  in  recovering  back  the  deeds 
again.  134 

$l^\\  ancient.    See  ^tm0,  ^atfon» 

l^ufance. 

Where  there  are  two  ancient  corn  mills 
in  the  fame  parifh  which  paid  tithes, 
and  another  miller  who  had  a  fulling 
mill  covered  with  a  modus,  turned  it 
into  a  corn  mill,  the  mill  fo  convert- 
ed Hiall  pay  tithe.  i^ 

Where  two  fulling  mills  and  a  corn  mill 
were  ander  the  fame  roof,  and  the 
fulling  mills  are  turned  into  two  new 
corn  mills,  they  are  become  two  new 
mills.  19 

A  fulling  mill  being  in  the  nature  of  a 
trade,  pays  only  a  perfonal  tithe.   19 

i9^'nc0. 

Many  inflances  where  the  court  have 
decreed  an  account  in  the  caib  of 
mines,  which  they  would  not  have 
done  in  the  cafe  of  timber.  264 

i^idabe.      See  £)pcci6cii  )2^crfo?m' 

ancc. 

Where  a  bond  is  burnt,  or  cancelled  by 
accident  or  millake,  or  where  a  prin- 
cipal procures  it  to  be  delivered  up  by 
fraud,  this  court  will  fet  it  up  againll 
a  furety,  though  extinguiihed  at  law. 

93 

i9otm«.    See   Cftbes,   fUtMn  Crfnl, 
Court  of  IKcco^D,  ^pixiiixaX  Court. 

Where  the  owner  of  an  ancient  mill  un- 
der the  fame  roof  thinks  proper  to 
erc^l  two  new  wheels,  they  are  to  be 
coiifidtrc'd  as  two  mills,  and,  to  a  bill 


brought  for  the  tithe,  he  cannot  cg 
ver  them  with  the  fame  modia^  P.  1 
A  bin  for  tithe  in  kind,  a  compofitio 
fet  up  of  a  quarter  of  rye,  and  one  c 
oats  in  lieu ;  a  trial  at  law  dire£lec 
and  a  vcrdifl  for  the  modus.  Th 
plaintiff  iniifted  on  a  new  trial  upo 
the  difcovery  of  an  old  deed  in  th 
chaptcr-houfe  at  tfcfiminfier,  which  li 
fcts  up  as  a  decree  of  the  pope's  dele 
gate,  that  the  revenues  of  the  churc 
which  had  been  alienated,  (hould  h 
reflored,  and  would  have  it  undci 
(lood  that  the  tithes  were  compit 
hended  under  the  word  rc<venues,  ••  Th 
court  of  opinion  this  paper  was  not 
foundation  to  grant  a  new  trial,  ani 
refufcd  to  do  it."  jn 

A  bill  brought  by  an  impropriator  fo 
the  tithe  of  hay,  and  agiftment  of  cat 
tie  ;  againll  the  demand,  the  defend 
ants  infiftc^  on  feveral  ancient  ufages 
and  that,  for  time  immemorial,  al 
the  occupiers  of  lands  paid  ccrtair 
annual  fums  on  St.  Jameses  day,  botl 
fcr  the  one  and  the  other,  andbroughi 
a  cro(6-bill  to  eftabliih  thefe  modujfa, 
and  admitted  by  the  anfwer  of  die 
impropriator,  that  thefe  paymcnc 
ha\  e  been  accepted  time  beyond  the 
memory  of  man.  "  The  court  though: 
it  would  be  going  too  far  to  over- 
rule the  mcdups  after  the  admifiion 
that  tithes  had  not  been  paid  time 
immemorial,  and  therefore,  according 
to  the  rule  of  the  court  of  exchequer 
in  thefe  cafc6,  directed  an  iiTue  to  \rj 
the  fnoduj/csn  24c 

Though  tithes  in  kind  are  the  parfon's 
riglit,  yet  immemorial  cullomary  pay- 
ments ought  to  have  weight.         24c 

Unlefs  there  are  very  ftrong  reaibns  xo 
overturn  cuftomary  payments,  the 
court  will  not  eaiily  be  brought  fmem 
mcvere,  jj- 

The  Yxxlii  of  law  is,  that  ^  modus  ought 
to  6e  equally  certain  as  the  tithes  in 
lieu  of  which  it  comes  ;  the  meaning 
of  which  is,  it  muft  be  fo  taken  to  a 
common  reafonablc  intent,  but  act 
to  be  weighed  by  grains  and  fcru- 
plc.>.  2^5 

Though  a  modus  be  laid  in  all  the  occu- 
piers, yet  each  is  liable  for  the  whole, 
fo  that  fuing  a  part  of  the  occapiersis 
fuflicicnt.  247 

it 
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Xt  is  not  neccflary  laAds  excepted  out  df 

« a  Tftodus  ihould  have  the  fame  defcrip- 

tion  as  when  the  modus  was  firfl  fettled, 

for  if  they  agree  in  point  of.faft;  fuf- 

.  ficient.  I^age  248 

A  ntodui  being  worth  as  much  as  the 

manor  itfelf  was  in  Queen  Elizabeth's 

time,  was  thought  too  rank,  and  con> 

feqnently  coold  not  be  time  out  of 

mind.  *9^ 

There  muft  be  fome  ground  of  hw  upon 

which  to  fupport  payments  in  lieu  of 

tithes.  298 

This  is  a  mere  perfonal  payment  upon  a 

composition,  fubmitted  to  by  thepar- 

fons  in  fucceflion  from  time  to  time, 

end' differs  from  a  compofition  real, 

which  is  a  charge  upon  lands,  under 

a  deed  to  which  hinifelf>  the  patron 

f  and  ordinary  arc  parties.  299 

Z60  L  left  by  will  in  truft  for  M.  and 
her  heirs,  to  be  Icui  out  in  ike  furchafe 
cf  Uimis,  M.  confenting  in  court.  Lord 
flurdivicke  direded  the  money  fhould 
be  paid  to  the  hufband.  7 1 

JV.  B.  A  petition  on  the  very  fame  quef- 
tion  a  twelvemonth  before  was  dimif- 
fed.  J I 

By  articles  previous  to  the  marriage  ©f 
A.  G.  >vith  the  plaintiff,  reciting  her 
portion  to  be  2800/,  and  that  the 
defendant,  as  an  advancement  of  his 
brother^  (^c.  had  agreed  to  pay  400c/. 
it  was  agreed  to  be  laid  out  in  the  pur- 
chafe  of  lands^  or  in  fome  church, 
collep^e,  or  other  renewable  leafe>  to 
be  fettled  ta  the  fame  ufes  as  the 
i^rechold  and  leafehold  eiUtes>  which 
J.  G.  was  feifed  and  poffcffed  of,  are 
appointed  to  be  fettled  |  the  laft  limi- 
t;ition  wa«  to  A.  G.  and  his  heirs, 
i\vc  zico/.  and  4000/.  have  never 
been  laid  gut  in  land,  but  remain- 
ed in  money  to  A.  C^.'s  death  ;  he 
.  by  will  d'ivifcd  all  his  freehold, 
k.'Jbhold,  and  copyhold  lands,  lying 
in  }j-:f.^-Cfi  and  in  hlsJieU  in  Hamp- 
fvin-,  or  el :e where,  to  the  pUiintilf  tor 
life,  and  atVjr  her  death  to  the  de- 
fendant and  his  heir^;  and  his  perfo- 
nal q.late,  afcer  paying  his  debts  Jlnd 
^  Icgaci-'s,    hf-  gave  to  tiic  pluintiff,  and 


made  her  and  the  defendant  executors* 
.  *'  The  2800/.  and. 4000/.  muft  be 
laid  out  in  the  purchafe  of  lands  of  in- 
heritance, of"  m  church  or  \eafehold, 
fot  the  court  was  of  opinion,  if  thtre 
had  been  only  a  general  devife  of  his 
lahds,  this  motley  would  certainly  have 
paffed/*  Pa^e  254 

Such  a  de\dfe  as  the  teftatorhas  made  here 
will  pafs  every  thing  he  has,  and  mo- 
ney by  the  tranfmutation  of  this  court 
is  changed  into  land.  256 

A^  gives  500/.  to  B.  in  trufl  to  lay  it 
out  in  the  purchafe  of  land,  or  on 
good  fccufities>  for  the  fepafate  ufe  of 
his  daughter,  her  heirs,  executors,  and 
admihilb-ators ;  fhe  died  without  iffue, 
before  the  money  was  veiled  in  a  pur- 
chafe ;  on  a  bill  brought  fpr  the  money 
againft  the  heir  of  the  wife  by  the 
hufband,  it  was  decreed  to  him,  as  it 
was  origiAally  ^rfonal  efUte,  and  the 
tcflator's  prinapal  intention  with  re- 
gard to  it,  not  to  be  colledled  from 
the  will.  25  c 

Money  to  be  laid  out  in  land,  to  the  ufe 
of  A.  and  his  heirs,  will  intitle  A>  to 
the  money  in  this  court.  447 

Money  direfted  to  be  laid  out  in  lands, 
and  limited  to  A.  in  tail,  with  feveral 
remainders  in  tail,  the  court  will  or- 
der it  to  be  laid  out,  if  nothing  has 
been  done  to  bar  the  remainders.  447 

Where  a  perfbn  is  tenant  in  tail,  rever- 
fion  in  fee  to  himfelf,  (he  court  will 
give  him  the  money ;  becaufe  by  a 
common  conveyance  he  may  bar  the 
entail  and  reverlion.  447 

If  a  bill  had  been  brought  by  S.  to  have 
the  money  paid  to  him ;  and  the  bro- 
thers by  their  anfwers  had  fubmitted 
to  it,  theif  ifTue  would  have  been 
equally  barred,  as  if  the  brothers  had 
received  a  part  of  the  money  them- 
fclves*  44.7 

Where  the  tenant  in  tail,  i^c.  is  a  feme 

covert,  file  niuil  come  into  this  courts 

that  they  may  aik  her,  whether  it  is 

with  her  confent  that  the  money  is 

to  be  paid,  inftead  of  being  laid  out 

in  laiid.  443 

A  judgment  at  law,  or  a  decree  of  this 

court,  is  in  aHirmance  of  the  rights  of 

parties,  but  does  not  give  them  a  right 

that  they  had  QOt  before,  and  it  is 


3  ^ 
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this  ground  they  decree  the  money  to 
die  parties.  Pagt  448 

Where  money  is  dirc6ted  to  be  laid  put 
ia  land,  and  in  the  mean  time  invefted 
in  government  fecurities,  though  a 
tenant  for  life  die  in  the  middle  of  a 
half  year,  it  (hall  not  be  apportioned, 
hvx  be  paid  to  the  reverfioner.       502 

9ont|)0  ILtutar  q  CalenOat. 


months  allowed  in  reipeft  to  fnbiti'* 

fl^ltgage.  See  9lA0tDCott,  fBeMnft 
don  aM  iro?etlo(ttre»  Betocation, 
ikeaititfei,  3iiteteft  of  S^mt^* 
Ccnanti  in  Common,  frat^Ci 
fManutf ono,  Wmt*  IDetiiff ,  under 
mm,  3ltt^8<nent0,  Olaftc,  Unhntfi 
tton,  9nnttitf  J  Statute  of  %ivoi^ 
tationo. 


J,  by  his  will  gives  to  truftees  312/.  and 
fcveral  jewels,  in  Fie/tna,  in  truft  to 
fell  the  fame,  and  anply  it  a»  a  com- 
pofition,  and  towards  payment  of  his 
ion's  debts,    provided    the  creditors 
Ihall  within  /cur  mtntbs  accept  of  the 
fame,  and  difcharfire  his  fon ;  if  they 
ihall  not,  then  he  devifes  the  fame  ef- 
fedls  over,  to  be  divided  among  the 
children  of  his  fon.    The  teftator  died 
Dtcember  1 5th  1742,  and  the  fon's  cre- 
ators filed  their  bill  Jpril  1 3th  1743, 
Praying  to  be  paid  their  rcipcdivc  de- 
mands, and  that  the  term  for  all  his 
creditors  comix^  in  to  accept  the  com- 
.  pofition  offered  may  be  enlarged,  the 
plaintiffs  declaring  their  affent  thereto 
in  the  terms  in  the  codicil  mentioned, 
and  Submitting  to  give  releafes  to  the 
teflator's  fon,  on  receiving  what  fhall 
be  due  to  them  of  the  compofition. 
'*  The  plaintiffs  by  bringing  their  bill 
witliin  four    calendar   months,    and 
thereby  declaring  their  acceptance  of 
.  the    legacies   towards  fatisi'adion  of 
,  their  debts,  and  ofi^ering   to  releafc, 
.  have  performed  the  condition  annexed, 
according  to  the  true  intent  of  the 
will."  342 

Though  the  executors  have  fuffered  the 
time  to  lapfe  ;  yet  if  the  legatees 
have  brought  their  bill  within  the 
time  pnrfcribed,  the  court  have  in  fe- 
vrrd  cafes  determined  it  to  be  a  fuf- 
iicient  performance  of  the  condition. 

346 
Months  ought  to  be  confidered  here  as 

ctdtndar  one$«  346 

U.'hc  word  months  in  a£ls  of  parliament 

mtaiis  lunar ^    except  in   the  cafe  of 

umpiu  /tmej?rej  with  regard  to  lapfe  of 

livir.gs,  and  the  other  inilancc  of  fix 


Where  the  mortgagor  of  a  leafehold  eftate 
has  not  covenanted,  that  he  will  pro- 
cure the  lives  to  be  filled  op,  the 
mortgagee  may  do  it,  and  on  adding 
the  expence  of  renewal  to  the  prind* 
pal  of  the  mortgage,  it  ihall  carry  ia- 
terefl.  ^ 

Where  there  are  covenants  in  a  deed  ol 
affignmenton  the  part  of  a  mortga^j 
he  may  refufe  to  take  the  principal 
and  intereft,  though  tendered,  till  Ik 
has  had  an  opportunity  of  advifini 
with  hts  attorney,  whether  he  ma] 
iafely  execute  the  deed  of  affignment 

A  mortgagor  in  pofleffion,  is  not  Cabli 
to  account  for  the  rents  and  profiu  tn 
the  mortgagee  ;  for  he  ought  to  tak( 
the  legal  remedy  to  get  into  the  po( 
feflion.  24 

Where  a  mortgage  it  affigned  with  th 
concurrence  of  the  mortgagor;  th< 
intered  paid  to  the  mortgagee  by  th 
aflignce  fhall  be  taken  as  principal 
andcarry  intercll ;  otherwife  if  afEgn 
ed  without  the  mortgagor's  confent 

A  judgment  creditor  in  pofleffion  of  tli 
efUte,  and  prior  to  a  mortgagee  ai 
figns  his  judgment,  the  affignee's  poi 
feflion  is  from  the  date  of  the  affigv 
ment  only,  but  the  rents  he  has  receii 
ed  fhall  be  deduced  out  of  what  fha 
be  reported  due  to  him  for  prindpa 
interell,  and  cofb.  27 

A  mortgagee  in  an  agreement  for  a  mort 
gage,  omits  to  infcrt  a  covenant  f 
redemption,  the  mortgagor  fhall  I 
permitted  to  read  evidence  to  ihew  tl 
omifTion.  3^ 

A  mortgage  draNMi  in  two  deeds,  one  i 
abfolute  conveyance,  the  other  a  d 

feaziitc 
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|eaia<ice>  wIucH  the  mortgagee  omits 
to  execute,  the  mortgagor  ihall  be 
admitted  to  (hew  the  mii^e^  P.  389 

Where  a  mortgagee  has  tacked  a  judg- 
ment to  hit  moltgage>  he  (hall  not  be 
confined  to  the  penalty  of  the  Judg- 
ment, but  IS  intitled  to  intereft  upon 
the  debt,  /ecured  by  judgment,  tho' 
it  txceeds  the  psnalty.  518 

A  mortgagee  in  pofleflion  is  not  obliged 
to  lay  out  money  any  further  than  to 
keep  the  eftate  in  neceffary  repair. 

518 

He  may  add  to  the  principal  of  his  debt, 
a  fum  expended  in  fupport  of  the 
mortgagor's  title  where  it  is  impeach- 
ed»  an^it  ihall  carry  intereft.       5 1 8 

A  mortgagee  ihall  not  be  allowed  for 
his  trouble,  in  receiving  the  rents  of 
the  eftate  himfelf ;  but  if  the  ellate 
lies  at  fuch  a  diAancc,  as  obliges  him 
to  employ  a  bailifF  to  receive  them  ; 
what  he  paid  to  the  bailiff  ihall  be  al- 
lowed, 5x8 

The  rule  of  the  court  as  to  a  mortgagee, 
who  is  likewifc  a  bond  creditor,  is, 
that  he  may  tack  it  to  the  mortgage, 
as  againfl  the  heir,  becaufc  the  afTcts 
being  defcended,  he  cannot  redeem 
one  without  paying  off  the  other.  5  56 

A  mortgagee,  who  lent  a  further  ium 
upon  bond,  IhaU  not  be  allowed  to 
tack  it  to  his  mortgage,  in  preference 
to  creditors,  under  a  truft  created  by 
the  will  of  the  mortgagor  for  payment 
of  debts.  630 

The  reafon  why  the  heir  of  the  mortga- 
gor ihall  not  redeem  the  mortgage 
without  paying  the  bond  likewife,  is 

•  to  prevent  a  circuity  ;  becauie  the  mo- 
ment the  eihite  defcended,  it  became 
affets  and  liable  to  the  bond ;  the 
fame  rule  will  hold  as  to  a  devifee  of 
the  mortgaged  premiffes.  630 

A  decree  for  a  fale  of  an  eftate  in  mort- 
gage; the  mailer  reported  a  llated 
fum  due  to  the  mortgagee  for  prin- 
cipal and  intereft,  and  the  report  was 
confirmed ;  as  the  mortgage  is  at  $  per 
ant.  and  there  is  another  mortgagee, 
and  creditors  befides,  from  the  time 
of-  the  mailer's  report  being  confirm- 
ed, it  ihall  carry  only  4/^  ciMt,  722 
A  third  mortgagee  cannot  take  in  a  prior 


fecurity  to  difplace  a  fecond  mortga- 
gee, after  a  decree  to  account,  and  be- 
fore the  mailer  has  made  his  report. 

Page  811 

Witntmption  ann  ^Po^edofdre.  See 
3uD8ment0,  ibtatate  of  Irfmitft- 
tioni,  Vnnuitt^ 

A  plea  of  the  ilatute  of  limiutions,  al- 
lowed to  a  bill  for  redemption,  after 
a  mortgagee  had  been  in  poifeifion  of 
the  mortgaged  premiiies  at  leail  30 
years.  225 

Length  of  time  ^gainil  a  bill  to  redeem, 
is  a  kind  of  equitable  bar,  and  by  way 
of  analogy  to  the  fbttute  of  limiu- 
tions.  22  J 

Lord  Chancellor  King,  in  a  cafe  of  .this 
kind,  allowed  a  demurrer ;  but  Lord 
HMrd*wkke  faid,  he  was  of  a  different 
opinion,  and  ihould  have  over*ruled 
it ;  becaufe  if  allowed,  the  bill  would 
be  out  of  courts  and  that  is  carrying 
it  too  far.  226 

Mutual  Credit  0^  Debt0.  See  Vanlu 

rupt. 

M.  z  refiduary  legatee,  and  funriving 
executrix  of  her  huiband,  to  whom 
C  and  O.  had  given  a  joint  bond. 
C.  died,  and  the  plaintiff  was4ndebt- 
ed  on  her  own  private  account  to  O* 
who  is  a  bankrupt :  the  bill  brought 
againil  his  affignees  for  an  injundlion, 
and  to  fee  off  what  was  due  to  her  at 
executrix,  againil  tlie  debt  from  her- 
felf  to  the  bankrupt.  Lord  Hardwich 
denied  the  injunction ;  for  as  fuch  a 
fct-off  could  not  be  done  at  law,  he 
(aid,  there  is  no  inilance  of  its  being 
allowed  here ;  for  the  debts  are  due 
in  different  rights,  and  2  Geo.  2.  does 
not  comprehend  it.  691 

A  perfon  under  a  commiflion  of  bank- 
ruptcy, may  prove  a  debt  in  the  ri^ht 
of  his  wife ;  and  yet  bring  an  a^on 
in  his  own  right,  for  a  debt  due  to 
himfelf  from  the  bankrupt.  8 1 6 

A  creditor  by  bond,  and  upon  an  account 
current,  may  bring  a  bill  here  for  the 
latter,  and  an  aiUon  upon  the  former. 

3  K  ^  iSawj- 
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^T^  H  E  dircAion  «  tJttr  the  nimt  cf 
I  Wuh,  and  take  that  put  of  ko- 
tiKfan,  means  bearing  the  name  of 
HaiiK/imi  and  therefore  the  perfon 
could  not  defert  it,  as  he  might  ha.c 
done,  if  it  had  been  fiiiiB^  only ;  bat 
ftiU  it  it  a  condition  fubfequent  only, 
and  did  not  divcil  the  ellate.     P.  7j8 

0e  e.ieat  Hegna. 


Where  a  nife  is  executrix  of  a  fbnncr 
bufband,  thecourt  will  grantastM^^r 
rrgna  againA  her  alonci  if  her  ftcoiid 

-  huiband  Ihould  be  gone  out  of  the 
kingdom.  409 

The  court  cannot  grant  a  ne  exeat  regno 
UBJefs  the  plaintiff  fwears  politiTcl/, 
the  defendant  u  indebted  to  him  in  u 
certain  fam.  501 

Where  a  bill  is  brought  for  an  account 
only,  the  plaintiff's  fwenriiig  he  be- 
lieve) the  balance  in  his  favour  would 
amount  to  fo  much,  will  intitlc  him 
to  a  »f  ejceai  regnt.  501 

j^ttD  Serial.  See  ^GBUf,  pjcceOs. 

Where  .-fter  a  judgment  by  default,  the 

oerfon  does   Dot  come  in  time  for  a 

'     new  trial,  the  court  will  not  grant  it. 


■    jp.rt  Of  Hin.    Sec  ejrctufo;. 

The  law  throws  the  forpliu  on  the  neii 
of  kin ,  who  take  it  by  a  kind  of  fut- 
Ct^flion  ai  inltjlais,  23 1 

If  a  legacy  is  given  to  an  executor, 
which  fliews  he  Ihould  not  take  the 
whole,  as  he  has  a  part  of  the  eftace, 
the  next  of  kin  ihall  be  iniitled  to 
have  it  diftribiiicd.  3O3 

This  ciiiirt  makes  on  aJmiiiftrafer  di  tc»U 
acn,  only  a  trullce  for  the  next  ofkir, 
with  refp*^  to  fuch  part  of  a  tcftator'.' 
pcrlln^il  dla;c  as  is  undilpofcdof,  517 

S  BtitiLt.    Seeii^Eial,  Ji^clvSTnal. 
1 


JiotfR,  See  %,it  tSeuiKM,  Sa 
SnifitM  to  pteUttK  Coutinj 
titawiaiien,  fBItO. 

That  notice  to  affeA  x  porcbaJer  flit 

be  confined  to  the  lame  craiilaftioi 

a  nile  which  ought  to  be  adhered 
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A  decree  is  tiot  an  implied  notke  1 
purchifer  after  the  aufe  is  cn< 
but  it  is  the  pendency  of  the  Taiti 
creates  the  notice ;  for,  as  it  i 
tranfaflion  in  a  fovereign  court  of, 
tice,  it  is  fuppofed  all  people  arc 
teniive  to  what  pafles  there. 

N(»ice  to  tin  agent  or  council,  who 
employed  in  the  thing  by  another] 
Ton,  or  in  Mnother  bulinefs.  and 
another  time,  is  no  notice  to  bis  dii 
who  employs  him  afterwards, 

EJtumrd  ht  Se^i  ia  1718,  inter-man 
with  hii  6rft  wife,  and  articles  « 
executed  previous  to  the  mania 
whereby  the  father  of  Edward  co 
nantedwith  truftees  to  c(mvey,amoi 
others,  a  leafehold  eftatc,  in  thecoi 
ty  oi  Middle/ex ;  to  permit  f^iviirvi 
receiie  the  rents,  daring  his  lift,  : 
after  his  death  to  pay  to  the  w: 
ajo/.  a  year,  and  after  the  deceafc 
both,  that  the  faid  eftatc  fhonld 
main  to  their  iffae,  in  fuch  mannei 
Edward  Ihould  by  will,  or  otherwi 
appoint;  the  t6th  of  Jmit  1719 
fettlement  was  made  in  purfaance 
thefc  articles,  the  plaintilf]  are  1 
only  iffue  of  die  marriage.  t 

Twenty-five  years  after  the  iirft  marria; 
Ednxard  enters  into  a  treaty  of  m 
rtage  with  the  defendant,  and  by 
tides  previous  to  it,  covenanted  w 
D.  and  N.  to  convey  the  idcnti 
leafehold  cflaies  to  them,  their  e: 
cuEors,  l^c.  in  trull  to  pay  the  drfi 
dant  out  of  the  rents,  in  cafe  ftie  fi 
vived  him,  a  clear  anituiry  of  Ijt 
for  her  life,  for  her  jointure,  a  Icit 
mem  wa^  made  puriuant  to  the 
ticlei ;  tha  fceoiHl  articles  and  fete 
mcnt  the  bill  praved  might  be  remc 
cJ  out  of  the  way,  and  potlpon^J 
the  f.rQ,  updn  this  equity,  that  1 
dL'tl'nduit  had  dotice  of  them.       6 


A  Tabli  of  tbi  Principal  MatHrs. 


The  agent  of  the  defendant,  having  full 
notice  of  the  £rft  articles  made  on  her 
hulhand's  firft  marriage,  this  is  notice 
likewife  to  her,  and  is  alfo  a  fufficient 
equity  in  the  plaintiffs  to  pollpone  the 
2a  articles  and  fettlement,  notwith- 
flanding  thefe  only  have  been  regiilcr- 
cd.  Page  646 

As  in  purchafes,  and  efpecially  in  mort- 
gages, the  faiQC  council  and  agents 
are  frequently  employed  on  both  iides, 
therefore  each  iide  is  affeded  with 
notice,  as  much  as  if  different  council 
and  agents  had  been  employed.     648 

Denying  notice  as  to  herfelf  only,  is  a 
negative  f  regnant,  that  there  was  no- 
tice to  her  agent.  650 

If  a  fubfequent  purchaser  had  notice  of 
a  prior  conveyance,  then  that  was  not 
afecret  cowveyanie,  by  which  he  could 
be  prejudiced,  651 

The  enafting  claufe  gives  a  fubfequent 
purchafcr  the  legal  eflate,  but  it  does 
not  fay,  he  is  not  left  open  to  any 
equity,  which  a  prior  purchafer  or  in- 
cumbrancer may  ]\*ve.  651 

To  let  a  pcrfon  take  advantage  of  tlie 
legal  term  appointed  by  an  ad  of  par- 
liament, and  proted  himfelf  againft 
another,  who  had  a  prior  equity  of 
which  he  had  notice,  would  be  of 
mifchievous  confequence.  652 

The  ground  of  the  determinations  in 
thefe  cafes  is,  that  the  taking  of  a  le- 
gal eflate  after  notice  of  a  prior  right, 
makes  a  perfon  a  mala  fde  purchafer, 
and  is  a  fpecies  of  fraud,  and  agrees 
with  the  definition  of  dolus  malus  in 
the  civil  law,  654 

If  the  ground  is  the  fraud,  or  mala  Jidet 
of  the  party,  it  is  all  one,  whether  by 
the  party  himfelf  or  his  agent,  ilill  it 
is  machinatio  ad circumnjeniendum,   655 

He  certainly  who  trufts  moll,  ought  to 
fuffcr  mod.  655 

If  the  principal's  being  iippofed  on  by 
his  agent  was  admitted  as  an  excufe, 
it  would  make  all  the  cafes  of  notice 
very  precarious,  for  it  fcldom  happens 
but  the  agent  has  impofcd  on  his  paln- 
cipal.  655 


i^ufance.    Sec  Jnociilation. 

Where  there  is  a  motion  to  put  a  mill- 
dam  into  the  fame  fituation  it  wa« 
in  before  it  was  cut  down,  the  court 
will  not  grant  it  while  the  right  is  un- 
heard, and  undetermined  :  but  will 
put  it  in  the  mod  expeditious  manner 
of  being  tried.  Page  726 


2)atti.  Scej3ffi9aDit,an&(ISbioence» 

ON  evidence  of  an  agreement's  being 
confeflcd  by  the  defendant,  it  was 
decreed  to  be  carried  into  execution, 
though  the  agreement  was  proved  by 
one  witnefs  only,  and  pofitively  de- 
nied by  the  defendant's  anfwcr.     407 

Where  it  is  oath  againft  oath,  and  an 
iffue  thereupon  direfted  to  try  the 
agreement,  the  court  will  order  the 
defendant's  anfwer  to  be  read  at  law, 
as  it  ?s  a  means  of  trying  by  the  jury 
the  credit  of  the  witnefs,  and  of  the 
party.  4f^ 

Where' it  does  not  reft  fingly  on  the  wit- 
nefs's  oath,  but  circumftances  corro- 
borate wh?it  he  fwcars,  the  court  would 
not  direft  the  defendant's  anfwrr 
ftiould  be  read  at  law,  40 JJ 

Where  a  fad  is  denied  by  an  anfwer,  and 
fworn  to  by  one  witnefs  only,  that  be- 
ing but  oath  againft  oath,  it  cannot 
prevail  to  eftablifti  the  faft  \  but  then 
the  denial  muft  be  clear,  or  othenviie 
it  make  a  difference.  ^  649 

Mdhy  cafes  where  the  court*  have  ac- 
creed  upon  the  teftimony  of  one  wit- 
nefs, when  what  he  fwcars  is  uncon- 
trftdidled  by  the  anfwer,  650 

The  leafc  for  lives  W.  is  intitled  fo  as  a 
fpccinl  occupant,  being  a  freehold  dc- 
fcendiblc,  confcquently  the  hufband 
could  have  no  right,  nor  his  alhgn  -*ci 
as  ftanding  in  his  place.  703i 


3K3 


^D;rs. 
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£);lKr0;    S«  DcfettOanr,  C«(ts, 
prpcidttons*  Heplicjtton. 

To  enter  an  order  aiurr  pro  tuat  is  a  nm- 
tion  ofcourfe,  where  the  party  intitled 
to  it  comes  recently  i  but  after  a  length 
of  time,  there  ought  to  be  n  ' 
fnchmotioii.  /*«;«  jsi 

£>;liinarf.    See  Crecutoj  in&  Si^f 
miniftrata;. 

The  ordinary  canitot  compel  the  admi- 
nillrator  to  account,  bi4t  it  mufi  be 
t^  infimMtitm  fmrtiu  J53 

2>jtIa£D;?.   Sec  itDofe  in  £(tton. 


WHERE  theper&ai  who  arc  to 
take  the  (raft  are  papifti,  it  will 
make  the  legal  elbte  void  Ultewtfe. 


Ufon  thepopiih  afti,  the  plaintiff; 
intitled  to  a  dircovery  ;  becaule  thefe 
afU  create  an  incapacity,  which  has 
the  fame  effcfl  with  a  fotfeilure.    417 

^arapl}crn£lta. 

A  huftiand  cannot  devife  away  a  wife' 
fara^htTKolia,  he  can  only  bar  her  by 
atts  done  in  his  life-time.  ^s^ 

Where  the  pcrfonal  eftate  has  been  ex- 
haufled  in  payment  of  fpedalty  credi- 
tor?, the  widow  (hall  (land  in  their 
pbcc  :o  tlx  amount  of  her  f-arapbtr- 
raHa  upon  the  real  aflcts  of  the  heir 
at  law.  369 

FarafbtrHJlia  fhall  be  applied  toward* 
fatfcfaclion  of  fimple  contraft  credi. 
tors,  but  is  not  liable  to  fatisfy  the 
teflator'a  legadci.  370 

Piamondf  given  to  the  wife  by  the  huf- 
band's  father  on  hf-r  marriage 
hii  fon.  are  conCdercd  as  a  gift 
fcparalc  ufc  of  the  wife,  and  Ihc 
titled  to  them  in  her  own  right.    39; 


A  prdcnt  by  a  firanger  to  the  wift  (ta- 
ring covertnre  muA  be  confidered  « 
a  gift  to  her  feparate  ofe,  though  net 
lb  clear  a  cafe  ai  the  other.       P.  393 

Trinket)  given  to  a  wife  by  a  huiband 
in  his  life-time  detennincd  to  be  bet 
Icparate  eftate.  393 

Where  a  hatband  expreHy  gives  a  dung 
W  a  wifle  io  be  woni  as  omamcDt)  oi 
her  peribn  only,  dwy  an  to  be  coo- 
fidered  meiely  u  fttrafbtrmaUm.  39J 
A  htilband  iDay  alien  the  jewels  a  wiii 
wean  lor  tbt  omiBients  of  her  perfbn 

If  a  huiband  pledget  the  wife's  ftrmjiin 
m/i0,  and  leaves  a  fuScicnt  eftate  t 
redeem  the  pledge,  (he  is  intitled  t 
have  it  redeemed  out  of  hia  peribn: 
eftate.  39 

The  right  of  die  wife  to  fgr^htnuJim 
to  u  preferred  to  that  of  a  UgtUt 

As  the  diamond  necklace  has  been  fell 
Lady  ItmJtwJtrty  is  inttded  to  an  ai 
count,  according  to  the  valnc  at  irint 
it  has  been  fold.  3; 

Where  perfonal  eftate  has  been  ezhaBfb 
by  a  hnlband'i  creditors,  and  diere 
a  truft  eftate  charged  witfa  paynent 
debts,  the  wife  is  intitled  to  cot 
upon  that  eftate  to  be  reimbnrfed  t 
value  of  her  paraphernalia.  4 


paiii^imtjB.    See  3ii|iabitaitf) 

When  the  grantor  of  a  rtfloiy  improp 
ate,  originally  in  a  roonallery,  gi< 
it  to  a  parifti,  they  have  the  nomii 
tion,  and  the  truAeet  rnoft  preli 
purfuant  to  it.  5 

The  word  parifiiner  takes  in  not  01 
inhabitant)  of  the  parifti,  but  00 
piers  of  lands  that  pay  rate*  and  1 


^fttljxmcnt. 

S.  gave  a  bond  to  pay  800 1.  a  yeai 
H.  during  S.'i  enjoying,  the  offio 
or  whilft  any  body  held  i 
truft  for  him  >  H-  put  the  bond  in  (i 
£.  bring]  a  bill  fer  an  injnndi 
and  a  cfofs  bill  was  brought  by  h 
difcoiM  whether  £.  held  the  ofto 


A  TaMi  tf  tht  Priiidpal  Matterr, 


truft  for  8. — S.  infilled  in  his  anfwer, 
that  he  was  not  obliged  to  dilcovcr 
what  would  fubjcd  him  to  the  inca- 
pacities of  the  {everal  afls  to  vacate  a 
feat  in  partianient  on  a  member's  ac- 
cepting a  place.  Pa^t  176 

The  defendant  did  right  in  anfweritig^, 

for  he  could  not  have  dcranired  to  thli 

matter,  becaufe  that  would  have  been 

admitting  the  fiiAs  to  have  been  trur. 

376 

S.  ihall  not  be  compelled  even  to  difco- 
ver  whether  S.  did  not  hold  in  tni[l 
for  him  during  the  laft  parliament,  a& 
it  would  afieA  hi)  feat  now ;  for  is 
S.  ii  ftill  in  polTeSion  of  the  place, 
the  Houfe  of  Commons  would  believe 
£.  a  trnftee  for  S,  and  declare  his  feat 
void.  tjy 

^jnd  J^sreemcnt.  Set  Slgtttmtnt 
Parol. 

pivd  Wzmmnv-    See  JnCanf. 

IBarol  <Si)t9ntce.  See  Cttionice, 
Statute  or  SfUtiHe  anB  ^etju^ 
ritBy  ^ai 

A  httJband  in  his  life-time  gave  a  bond 
in  the  penalty  of  tOOoT.  in  trull  to 
fecure  to  his  wife  500  /.  in  cafe  Ihe 
furvived  1  parol  evidence  to  (hew 
wat  intended  at  the  time  in  lien  of 
dower,  and  that  the  wife  acknowledg- 
ed it  to  be  lb,  cannot  be  allowed,  be- 
ing within  the  ftatnte  of  frauds  and 
perjuries.  S 

A  biU  brought  to  carry  an  agreement 
into  execution  for  a  leafe  of  a  houfe, 
which  was  figned  by  the  defendant 
the  tefibr  only,  who  by  his  anfwer  in- 
lifted  it  ought  to  be  inferted  in  the 
agreement,  that  the  tenant  fhould  pay 
the  rent  clear  of  taxes,  the  plaintiff 
who  wrote  the  agreement  having  omit~ 
ted  to  make  it  (b,  and  offered  to  read 
evidence  to  fhew  this  was  a  part  of  the 
sgreement.— "  The  evidence  oughi 
to  be  admitted  ;  for  if  there  has  been 
any  omilliun,  the  defendant  ought  to 
have  the  benefit  of  it  by  way  of  abjec- 
tion CO  a  fpeci£c  performance.        388 


^arfbff.    See  jpoDtu,  (^K, 

IBarTonagr.    See  ip^tteatatiai. 

^mits.    Sec  CommflCon. 

An  objeAion  for  want  of  parties  mnft  be 
upon  opening  the  proceedings,  and  be- 
Iotc  the  merits  are  diictofed.     ^,  ill 

Sir  Jtfifi  Jikyll  difiniffed  a  biU  for  want 
of  paries :  on  appeal.  Lord  Chancel* 
lor  King  reverfad  that  order;  and 
ever  fince  caiifcs  arc  direfled  to  (land 
over  only  on  paying  the  coib  of  the 
day,  that  the.  plaintiff  may  have  an 
opportunity  of  making  proper  parties. 
Ill 

If  Ihe  objeOion  by  the  defendants  in  the 
original  caufe,  for  want  of  parties  to 
the  fupplemental,  is  not  made  in  the 
firll  intlancc,  it  is  too  late  to  do  it 
when  the  caufe  comes  00  again,  where 
it  was  put  off  only  for  want  of  formal 
parties,  in  order  that  the  decree  might 
be  complete.  317 

It  Is  not  neceffary  to  make  defendants 
in  an  original  bill  parties  to  a  fupple> 
mental  one,  in  the  nature  of  a  bill 
of  revivor,  nor  on  the  rehearing  can 
they  objeA  for  want  of  parties.  '    217 

There  were  three  obligors  in  a  bond  ; 
the  obligee  brings  the  principal,  and 
the  reprefentative  of  one  of  the  fure- 
ties  before  the  caurt,-and  by  his  bill 
flates  the  third  is  dead  infolvrnt.— 
On  Ihe  circumftanccs  of  this  cale  the 
objeAion  for  want  of  potties  was  over- 
ruled. 406 

Where  a  debt  is  joint  and  feveral,  Um 
plaintiff  mufl  bring  each  of  the  debt- 
ors before  the  court.  406 

Pebtors  are  intitled  to  a  contribution. 
406 

Where  the  debt  is  a  fpecialty,  make  both 
the  heir  and  cxecucdr  parlies.        406 

Where  the  obligors  are  only  fureties,  jt 
is  not  neceffary  to  bring  thein  before 
the  court.  40& 


A  TahU  ef  iht  h-'inafd  MotttrL 


f^lBtl.  See  Sail.  IDcpoOt,  Ctober 
ant  ConlMtaoii.  d^tliet<o1itTt> 

The  dirpoTition  of  »  p«wn  a  quite  va- 
riant from  a  fale  j  for  a  vendee  can 
transfer  the  thing  to  any  other,  and 
trade  ii  thereby  promoted  ;  other*  ift 
\n  pawns,  for  they  ftop  the  change  of 
the  property  in  die  thin^  pledged. 

As  there  19  no  inftance  the  cuftom  of 
ttiden  hath  erer  been  allowed  in 
cafe  of  a  pawn,  the  pawnee  hath 
any  title  to  reHrain  the  goods  againli 
the  true  owner,  '    53 

pettAlti!-    See  parliament. 

A  bond  was  given  by  the  plaintiiF  to  the 

defendancwhowaiahair merchant,  as 
a  fecurity  for  his  fcrvice  and  behavi- 
our in  Flaaiien,  as  an  agent  for  buy- 
ing hair,  and  as  a  fecurity  for  the 
performance  of  the  agreement  depo- 
iited  iQo/.  in  the  defendant's  hands. 
He  bought  only  live  pounds  worth  of 
\z]x,  and  returned  to  England  before 
the  time  agreed ;  it  w|s  infilled  for 
the  defend^ipt  he  had  a  right  to  detain 
the  100  /.  that  it  is  the  ftated  da^naget 
between  the  parties,  and  the  courc  will 
not  relieve  againft  it.  "  Lord  ff(ird- 
•uiiiit  faid,  this  penalty  cannot  be  de- 
creed hcre^  becaufe  this  is  a  bond  for 
Jirvku  uniy,  and  different  from  a 
nomine  peixs  in  leafes  to  prevent  a 
ttnanl  from  plowing.  39; 

Where  a  perfon  is  guilty  of  a  breach  of 
a  bond  given  as  a  fecurity  i 
fraud  the  rcvcnu!?,  this  court  will  not 
relieve  agslnll  ir,   becaufe  it  is  confi- 
dered  in  law  as  a  crime,  396 

The  court  in  this  cafe  can  only  direct 
xct  iifiion  at  law  upon  a  quantum  Jam- 
mfiiaiu'l .  u>  try  how  far  the  defend- 
ant has  been  lumniBed.  396 

p^rpctHtfv.    $ee  Common  Htxo 
^crr,  BiitEiUion. 

Though  th»  law  will  not  admit  of 
perpetuity,  yet  the  intention  of  the 


party,  fo  fiur  u  u  copfiftent  wiA  it 

niies.  ought  to  be  obferved.  Petgtiy 

IdtcfOnal  COate.  See  Saron  am 
jFemt,  ttul  eOatc,  S!it>tiM  Cat 
Uetp,  Ifimftation  oC  tfCItatcs. 

Perfonal  eftate  ii  liable  to  pay  the  debts 
unlefs  there  ii  a  Ipecial  exemption  0 


)9Iantafwns. 

To  a  bill  againft  the  defeiuiaBt,  u  k 

executor  to  account,  he  pleads  a  fui 

■  in  the  court  of  chancery  at  ^amaiu 

brought  againft  him  by  the  plainiif 

viith  the  iiKC  matter  of  complaint  it 

lating  to  the  executorfhip,  and  tli 

fame   account  and   relief  prayed,  1 

which  he  put  in  an  jnfwer  with  the  ai 

count  annexed,  and  foon  after  qui: 

ted  Jamaica  for  the  fake  of  his  heat^ 

but  left  his  attorney  there  to  mana{ 

the    fuit    which   is    nil)    depcr.dinj 

"  Lord  Hartt-wifh  faid,  neither  tl 

term,  nor  even  the  year  in  which  tl 

fuit  wat  intlituted,  being  fct  out  f 

certain,  there    is    not   tn.it  ai-crrae 

which  courts  of  law   and  equity  Ixt 

require  in  pleas  j  and  as  it  was  ther 

fore  defeflne  i:i  form,  he  over-ru! 

the  pica,  j: 

Where  the  defendant  is  in  Bngland,  tt 

the  caufe  of  t'utt  ^rife  in  the  plini 

tions,  if  the  bill  be  brougfit  hi-rf,  i 

court  does  agtrt  in  ptrjeman,   and  m 

by  compullion  on  the  pcrlbn  com] 

him  to  doJuAicc.  5 

If  the  defendant  does  in  an  aflion  in 

court  of  Kiug's  Bench,  or  Comn 

l*le3s,  plead  to   it  an   a^ion  in 

plantations,  it  will  not  bar  the  jn 

diflion  here.  1 

Where  a  contraft  is  made  in  Engird 

a  mortgage  of  a  plantation  in  the  A 

Inditi,    no    more  than  legal    inie 

fhould  \z  paid  upon  fuch  morigi 
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^tl/^mrnwnn.  Wrcntation    to   a       Sec  Hegaciceoj  portion©  b£ft€l>,ura 

der  Ircgacv;  ^tuQ:  fo&  ta^ttng  1^?* 


mittittration,    ^ft^cfcntation    to 
Cbtttch,  &c.  iMaOcv  in  Cbancctft 
^lanutione,  «itli€0.  «rtijtmoj- 

iPleading  to  all  except  fuch  parts  of  the 
bill  aj  are  not  herein  after  answered,  is  j 
toogenerai.  Page  JO 

A  plea  of  a  foreign  fentence  over-ralcd, 
being  in  a  comini/Tary  court  only,^  that 
is  of  a  political  nature  for  determining 
difpu  es  rclafing  to  Frt«rA  anions.  215 
To  a  bill  for  poffeilion,  a  purchafe  for  a 
valuable  confideration  is  pleaded ;  and 
that  the  money  is  bond  fide  fccured  to 
be  paid ;  bein^  only  fecured  may  ne- 
ver be  paid,  and  the  pica  therefore 
over-ruled.  ^    ,  ^     y>\ 

Jf  a  defendant  pleads  any  thing  in  bar, 
^hich  by  prefumption  admits  the  de- 
mand, and  the  plea  is  held  to  be  bad ; 
yet  a  court  of  law  will  ftill  fee  whether 
the  plaintiff  haii  made  a  cafe  that  inti- 
ties  him  to  reco^-er.  499 

The  rule  with  regard  to  pleas,  is  more  li- 
berally txercifed  here  than  at  law.  589  I 
Though  in  the  cafe  of  Wells  verfus  Lord 
Jtttrim,  Lord  Copper  allowed  the  pica 
to  the  difcovery ;  Lord  flanhvieAemd, 
he  (hould  not  have  been  of  ^at  ppi- 
nion.  589 

Where  a  plea  is  to  the  relief  only,  and  i« 
direded  to  ftand  for  an  anfwer,   the 
words  ^itb  liberty  tc  except  muft  be  ad- 
'    ded,  to  prevent  the  eftablifiibg  it  as  a 
good  anfwer.  81  a 

Where  the  bill  charges  particular  and 
fpccial  inftances  of  notice  of  the  plain- 
tilTs  title  on  the  defendant,  his  denial 

not  fufficient. 
81? 


of  notice  gcnerallv,  is 


^ope,    See  ^ctium^  Coprt  cf  tt:^ 

co;D. 

The  Pope,  before  the  reformation,  cxer- 
cifed  a  jurifdiftion,  either  by  way  of 
avocation,  or  by  requeft  from  an  infe- 
rior court.  198 

The  legate  a  latere  exercKcd  an  autho- 
jrity  vyithout  an  appeal  to  the  Pope. 

198 


tion0  ant)  0a^ment  of  lDebt0,  uAder 
^xvSXy  ^ati0faBion,  ^zV^^X^  Jeatz^ 
reft>     £)tatutc    of   jt imitations, 
.   JDausbters^  Cot^enant. 

On  a  fettlemcnt  previous  to  a  marriage, 
the  truft  of  a  term  was,  in  cafe  the  huf- 
band  ih'ould  Have  no  iilue  male,  and 
there  Ihould  be  ifTue  daughters,  fa^r.  ta 
raife,  if  two  daughters,  25000/.  to  be 
paid  to  them  when  they  attain  twent}- 
one,   or  are  married ;   but  not  to  be 
raifed  till  after  the  death  of  their  grand-^ 
father.    The  father  died,  andkft  if- 
fue  two  daughters  only,  the  grandfather 
iince  is  dead ;    the  bill  is  brought  by 
the  pliuntiS'  in  the  right  of  his  wife, 
one  of  the  daughters,  for   12509/. 
with  intereft  for  the  fame,  from  the 
time  of  the  marriage.     Lord  Hard- 
nvicie  held  the  portion  veiled  otl  the 
marriage,  upon  the  words  of  the  fcttle- 
ment,  and  that  intereft  was  due  from 
the  time  of  the  marriage.       Page  416 
The  court  very  reludUntly  "raife  portions 
or  intereft  upon  them,  out  of  rever- 
fionary  terms,  efpecially  upon  con 
ftru6tion  or  implication  only.         417 
By  fettlemcnt  on  the  marriage  of /f,  A. 
with  y.  C.   ia  cafe  there  was  no  iffue 
male,  and  there  fhould  be  daughter* 
living  at  the  death  of  the  father,  who 
(hoijld  attain  twenty-one,  or  be  mar- 
ried, theii  fu^  daughters  fhould  have 
2000/.  a-pi^e^   there  were  qo  fons, 
but  only  three  daughters ;  the  defend- 
ant who  was  one  married  .f .  />.  add 
?irevious  to  his  marriage,  covenanted 
0  affign  with  his  wife's  confent  500/.  to 
truftees,  in  truft  after  the  death  of  ^.  Z>. 
and  the  defendant  to  pay  it  amongftthe 
children  of  the  bodies  of  the  deiendant,^ 
and  J,  D.  and  that  he  ihould  after  the 
marriage  affign  to  the  truftees,  all  the 
u^onies  and  fecurities  for  it  then  due, 
and  belonging  to  the  defendant.  H.  A. 
died  in  J744«     A,D.  in  1745   intcf- 
tate,  to  whom  the  defendant  admini- 
niftred,  and  received  the  2000  /.    The 
children,  who  arc  a  fon  and  daughter, 
have  a  right  to  the  portion,   and  de- 

I     creed  to  be  fecured  for  their  b^^ss^^- 
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thing,  and  the  defencUmts  obliged  to 
make  a  difcoveiy.  Page  458 

)a;i?e0.   See  Court  of  ;aomirdIti?. 
fdaoceft.   See  €tixAtmfit. 

In  prayino;  of  procefs  upon  a  bill  brought 
tor  a  diicovery,  and  for  perpetuating 
the  teftimony  of  witnefTes,  the  plain- 
tiff prayed,  the  defendant  might 
abide  fuch  order  and  decree  as  the 
court  thought  proper  to  make^  a  de- ' 
murrer  on  Aich  a  bill  allowed  i  for  it 
is  praying  relief^  as  well  as  a  diico- 
very.  439 

An  irregulanty  in  procefs,  nuy  be  cured 
by  a  defendant's  appearance.         569 

JNo  court  of  common  law  has  gone  fo  far 
as  to  fay,  if  there  is  any  irregularity  in 
the  proceedings  on  a  judgment  by  de« 
fault,  that  they  will  not  let  the  de- 
fendant in,  to  contend  upon  the  me- 
liu.  .    570 

]B;ot||citf  j9mie. 

The  depofition  of  J.  G,  xht  frocbein  amie 
of  the  plaintiff  cannot  be. read  for  the 
plaintiff,   fhe  being   liable  to  cofb. 

The  depoAtion  of  a  wife  of  a  frocbein 
iUMti  cannot  be  read,  as  the  hnlhand  is 
liable  to  cofb.  547 

Where  there  are  two  fuits  brought  by 
diScrent  frccbein  amies,  the  court  will 
Xtkx  them  to  fee  which  is  properefl ; 
becaufe  the  court,  as  guardian  of  in- 
fants, will  take  care  what  is  done 
ihall  be  for  their  benefit,  603 

la^omire  of  ^amase* 

Before  execution  on  a  judgm^ent  obtain- 
ed againU  />.  on  an  adion  upon  a  pro- 
nufe  of  marriage,  he  by  mortgage 
conveys  his  whole  effe^  to  the  de- 
fendant ;  the  court  would  carry  it  no 
further  than  to  allow  the  plaintiff  to 
redeem  the  defendant,  192 

^jolfiSono  fa;  C^tl9;eir»  See  ^^p 

t(on0. 


^ttUUaf lott  of  Satinif. 

hoT^HarJnjuicki  expreffed  his  wiih,  that 
all  marriages  were  by  publication  of 
banns  only.  P^r^Si] 

lanUioittoiiofamflU    SeeWU^ 

CoBuiU 

Publication,  is  an  eflential  part  of  tho 
execution  of  a  will,  and  not  a  mere 
matter  of  form.  161 

^UfcaffoiT. 

You  cannot  move  to  diiinifs  a  bill  after 
publication  is  paffed ;  and  h  is  n9 
kardihip  to  the  defendant ;  for  if  die 
bill  is  difmiffed  at  the  hearing,  he  will 
have  his  full  cofts.  5  5  S 

public  iticontenfence.  See  CIan# 
Ocflfne  ^arrrage. 

Reafons  of  publick  benefit  and  conveni- 
ence have  great  weight.  16 

As  inftanccs  of  clandeftine  maniaget 
were  never  more  frequent,  arguments 
of  publick  inconvenience  ought  to  have 
great  weight*  42 

ftetcbafe,  )diir(^er>  fdotcbtft  Apo* 
net*  See  l^ieo,  4E^ecitroi,  %xtU 
tle0>  Dotfce,  3ofntote,  tq^Dtttsuare 
Contpe^ance^  court  of  Cbancert- 

If  a  perfon  will  purchaie  with  notice 
of  another's  right,  eiving  a  coniidera* 
tioQ  will  not  avail  him.  23 S 

From  t^e  time  of  the  agreement  for  a 
purchafe  of  an  eilate,  the  vendee  is  a 
traUee  as  to  thfc  money  for  the  vendor^ 

But  this  mle  is  confined  merely  to  the 
vendor  and  vendee,  and  will  not  -ex-i^ 
tend  to  a  third  perfon,  273 

A  purchafer  if  he  denies  notice,  need 
only  fet  forth  the  purchafe  deed,  and 
plead  his  purchafe  in  bar«  to  the.  dif- 
covery  of  the  title  deeds.  302 

A  jointrefs  or  a  purchafer,  ought  to  pro« 
dttcc  their  deeds,  to  fee  it  the  lands 
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they   cl;mn    are   comprifed    therein* 

Fage  302 

Whoever  will  make  himfelf  a  purchafer 
for  a  valuable  confideratien^  muft  take 
by  contradtf  and  under  an  actual  con- 
veyance. 377 

Shewitig  a  fettlcment  to  parties  before 
marriage,  and  their  relying  upon  the 
credit  of  it,  will  not  make  the  iflUe  of 
the  marriage  parchafcrs.  378 

The  advantage  a  purchafer  receives  from 
the  wearing  out  of.  lives*  has  never 
been  cohfidered  as. a  reafon  by  this 
court*  for  his  paying  in'tereft  for  the 
purchafe-money.  636 

It  is  not  a  general  rule,  that  a  purchafer 
of  eftates  under  a  private  agreement, 
or  a  decree  for  a  fale,  (hall  from  the 
time  of  po/Tei&on  pay  intereft.        637 

The  court  in  awarding  of  intereft  never 
regard  the  eicecution  of  articles  for  a 
purchafe,  but  the  time  of  execution  of 
the  conveyances,  and  even  then  the 
purchafer  ihall  pay  intereft  only  from 
the  time  the  poifeflion  is  delivered. 

.   •      -  637 

Where  after  a  perfon  is  reported  the  beft 
purchafer,  lives  drop! n,  the  court  have 
directed  the  purchafer  to  make  fome 
compcufation,  in  refpedl  to  the  efbtes 
being  bettered.  638 

Where  there  is  a  purchafer  for  a  valuable 
coniideration,  without  notice  of  a 
mortgage  ;  the  mortgagee  cannot  tack 
his  bond  to  it,  and  can  only  have  it 
out  of  the  general  aifets  of  the  mort- 
gagor, 659 


£lttare  3mpeDit.     See  fd^efentatton 
to  a  Cl)urcl)  0^  Ctiapc!. 

• 

TH  A  T  a  ([uare  impedlt  cannot  be 
fued  out  after  fix  months,  where 
a  parfon  has  been  prefentcd  to  a  living 
by  one  who  has  not  a  right,  is  a  rule 
very  proper  to  be  adopted  in  equity ; 
becaufc  it  is  tlie  general  one,  that 
equity  follows  the  law ;  be  it  origi- 
nally a  refolution  of  the  common  law, 
or  introduced  by  ftatutc.  458 


Seal  CSatt.  See  )derfonal>  ]Del 
3nfant  l^r  at  l^lD,  i^fonc?,  k 
lienant,  Contiitfon.  caatcr^cno; 
ibpirirual  Cou^t^  Jiafant,  jbtci 

XiVL 

jj^  S.  by  will  gives  to  three  truil 
8000/.  in  truft  to  difpofc  thei 
in  lands  in  fee-iimple,  to  be  fettled 
her  grandfon  T,  M.  and  the  heirs 
his  body,  and  for  default  of  fuch 
fue  directed  the  Cruftees  to  convey 
fame  to  the  Drapers  company,  v 
within  three  months  after  i'uch  o 
veyance  were,  bv  mortgage  or  fall 
part,  toraife  ana  pay  to  £.  L*  200 
which  A»  S,  bequei.chea  to  him, 
cafe  of  the  death  of  7*.  M.  with 
iflue.  E,L.  died  the  29th  ofi^ 
1738,  and  H.  adminifti-red  to  hi 
T.  M.  the  grandfon  liird,  under  ; 
and  without  ifTue.  <'  As  the  leg 
to  E,L.  under  the  will  of  ji,  S.  1 
to  be  paid  out  of  a  real  eftate,  aod 
is  dead  before  the  contingency  ha 
pened  on  which  he  was  to  take,  t 
cafe  is  within  the  generral  rule,  P.  i 

Money  directed  to  be  laid  out  in  landj 
conHdered  as  land,  and  the  intei 
goes  as  the  profits  would  after  a  pi 
chafe.  I 

It  cannot  be  confidered  as  money  in  ] 

fjsedl  to  the  legatee,  becaufe  the  w 

diredls  it  fhall  be  raifed  by  mortgaie 

fali,  which  fhews  it  mull  be  out 

land.  II 

As  the  eflate  is  devifed  to  the  Drape 
company,  only  in  cafe  of  the  death 
T.  M.  without  iffue,  ami  the  lega< 
to  £.  L.  upon  the  fame  event,  tl 
'time  feems  to  be  annexed  to  the  leg 
cy,  and  not  given  in  general  to  1 
paid  upon  that  contiiigeocy V  1 1 

Where  there  arc  remainders  of  a  re 
eflate,  if  the  perfon  to  whom  the  pa 
ticular  limitation  is,  never  has  be< 
in  efie^  the  remainder  over  takes  c 
feft.  31 

Chattels  real  are  not  called  ity^  as  beL^ 
real  eilate,  but  becaufe  they  are  e: 
tradions  out  of  the  real.  4^ 

The  refiduary  claufe  in  the  will  of  J? 
'^bard  Pain  carries  the  intercJi^  as  w< 
^  the  thing  itfelf,  4^ 
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Jt*  fi>  by  article*  previous  to  his  mar- 
riage, covenanted  to  pay  out  2000/. 
*  in  the  purchafe  of  lands,  and  to  fettle 
the  fame  on  himfelf  for  life,  and  af- 
ter his  deceafe  to  Maty  his  intended 
wife  for  life,  and  after  both  their  de- 
ceafes,  tq  truftees  to  fell,  and  the 
money  anUng  from  fuch  fale,  to  be 
divided  among  the  children  of  the 
marriage,  to  fons  at  2  x ,  daughters  at 
21  or  marriage,  provided  no  fale  be 
made  till  one  of  the  fhares  fhall  be- 
come payable ;  the  purchafe  was  made 
accordingly,  and  Mary  after  her  huf- 
band's  death  enjoyed  the  eflate  till  her 
own  death.  Page6So 

Mlixaheth  the  only  furviving  child  died 
unmarried  and  inteflate,  but  attained 
her  age  of  21.  680 

Her  half  filler  adminiftered,  'and  infilled 
the  truil  ellate  ought  to  be  confidered 
in  a  court  of  equity  as  the  perfonal 
■  eflate  of  Elizabeth,  but  Lord  Hard- 
nvicke  was  of  opinion,  as  Elizabeth  the 
abfolute  proprietor  of  thefe  eflates,  had 
taken  them  as  land  in  her  life-time, 
and  done  afls  to  fhcw,  fhe  intended 
they  fhould  be  confldered  as  real  ef- 
tate,  they  mufl  be  held  as  fuch,  and 
go  to  the  heir  at  law.  680 

Elizabeth,  as  fhe  was  the  only  child  of 
the  marriage,  had  a  right  even  in  her 
mother's'  life- time  to  come  into  the 
court,  to  compel  the  trullees  to  fell 
the  reverfion  in  the  lands  fof  her  be- 
nefit. 683 

Sccefber.  See  ij^tatntr  of  Hfrnfta^ 
tions,  ^oftbumoud,  (l\)ilx^,  li^anli' 
tupt. 


The  plaintiffs  were  two  of  the  children 
of  y.  ilf.  the  elder,  who  had  a  mort- 
gage of  3500/.  on  the  eflate  of  ^.  K. 
and  being  fo  intitled,  died  Jpril z^th, 
1712,  but  by  hb  will  had  appointed 
his.  fon  .y»  M,  his  wife,  and  another 
perfon  execi^tors,  and  devifed  to  them, 
their  heirs,  Isfc.  all  his  real  and  per- 
fonal eflate  in  trufl,  for  the  payment 
qf  his  debts,  and  what  fhould  remain 
to  be  divided  equally  among  his  chil- 

.  dren.  —  J.  M.  the  younger,  18th  of 
M^J$  ^726,  being  appointed  receiver 


I     of  the  whole  ellate  of  E^lmwtd Duke  of 
Buckingham/hire,  by  deed^   to  which 
Jane  Mead  and  the  other  executor  of 
old  Mead  were  parties,   redClng  there 
was  9000/.  due  on  the  mortgage,  and 
that  the  fame  was  the  proper  money 
of  J.  M,   the  younger,    convey  to 
Mafler  Bennett,  his  heirs  ahd  affigns, 
the    mortgage    aiid  all   moiiey  dtie 
thereon,  with  a  provifo,  that  if  J,  jlf. 
fhould  oiice  a  year,  whilfl  receiver,  ac- 
count with  Mafler  Benneit,  and  pay  the 
balance,  then  Bennett  to  reconvey  the 
mortgaged   premifT^s   t6  J*  M,    his 
heirs,  &c,  P^gf^i^ 

J.  M,  died  inteflate,  and  greatly  indebt- 
ed to  'Dvik^  Edmund* %  eflate  $  the  exe- 
cutors of  the  Dutchefs,  who  was  the 
executrix  of  the  Duke,  claim  the  be<^ 
nefit  of  the  mortgage,  and  conveyance 
to  Bennett,  and  infifled  the  plaintiffe 
have  no  right  to  any  of  the  money  due 
thereon^  'till  fatisfadion  is  made  for 
what  is  owing  from  J,  M.  the  youn- 
ger, on  account  of  fuch  receiverfhip. 
*'  Lord  Hard'-wicke  was  of  opinion,  as 
the  adl  which  was  done  in  this  cafe^ 
appears  to  be  the  tranfa6lion  of  all  the 
executors,  and  two  of  them  were  not 
interefled,  and  no  colour  of  fraud, 
but  a  purchafe  for  a  valuable  con- 
^deration  ;  there  are  not  fuffidenc 
grounds  to  let  afide  their  affignment  of 
a  mortgage  belonging  to  J,  M»  their 
teflator,"  jjj 

The  courfc  of  the  court  requires  a  fecu- 
rity  by  the  receiver,  and  two  fureties 
in  a  recognizance,  and  taking  the  af- 
fignment of  a  mortgage  belonging  to 
a  receiver  very  improper,  and  ought 
not  to  have  been  done.  237 

A  receiver  during  the  infancy  of  the 
plaintiff",  who  had  no  guardian,  was 
diredled  to  place  out  the  furplus  of 
the  rents,  when  the  fame  fhould 
amount  to  a  competent  fum>  on  go^ 
vemmcnt  or  other  fecuritics  ;  having 
never  placed  it  out  at  interefl  accord- 
ing to  the  decree  ;  the  court  diredledj 
that  he  fhould  pay  interefl  at  j^pefeent» 
from  the  time  of  the  decree,  till  the 
infant  came  of  age.  274. 

It  is  no  excufe  for  the  receiver,  that  the 
Mailer  did  not   give  any  dire^ons 

about 
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about  {t,  for  it  was  his  duty  to  remind 
the  Mailer  to  lay  out  the  furplus  rents 
when  it  amounted  to  a  competent 
fum.  Page  zjj^ 

That  buildings  and  farms  are  in  a  ruin- 
ous condition,  and  tenants  often 
breaking,  will  not  juftify  a  receiver's 
keeping  the  balance  in  his  hands ;  for 
it  is  not  to  be  fuppofed  he  could  ex- 
hauft  the  whole  received  from  the  rents 
oftheeftate.  275 

The  receiver's  fettling  the  accounts,  and 
delivering  the  voucher's  to  the  plain- 
tiff when  he  came  of  age,  and  his  ad- 
mitting the  balance  and  receiving  it 
without  objedion,  had  no  weight,  as 
this  tranfaftion  was  two  days  only  af- 
ter he  came  of  age.  275 
J^  receiver  appointed  by  this  court,  fhall 
not  make  good  a  lofs  which  was  not 
.  owing  to  any  default  of  his,  fer  where 
the  rents  he  has  in  his  hands  are  large, 
it  is  a  necedary  precaution  to  remit  it 
by  bills  to  London,  rather  than  in  fpe- 
oe.  480 
Where  a  receiver  pays  money  to  a  tradef- 
man^  and  takes  bills  for  the  fum,  if  he 
was  in  credit  at  the  time,  though  he 
fkils  foon  after^  it  (hall  not  affed  the 
receiver.  480 
But  if  the  money  had  been  loft  by  hb 
wilful  default,  and  placing  it  in  what 
he  knew  at  the  time  to  be  an  improper 
hand,  the  court  will  oblige  a  receiver 
to  anfwer  the  lofs  out  of  his  own 
pocket.  481 
A  receiver  may  be  granted  on  motion, 
notwithflanding  the  rcfcrvation  of  all 
matters  under  the  decree,  for  this  is  a 
mere  provifional  order.  690 
A  receiver  appointed  by  this  court  has  a 
power  to  diflrain  for  rent,  and  need 
not  apgly  for  a  particular  order  for 
that  purpore>  unlefs  there  be  a  doubt 
who  had  a  legal  right  to  the  rent.  750 

Stecosntfance.     See  l^ecurtttt?, 

&c. 

IBecobert  See  Common  ISecobet^, 
4Bftate0  in  ^ec::¥ail,  CrttQee0  to 
tiiefetbe  contingent  IftematnUcre^ 
Iftctmcotion,  4tlie. 

Where  a  recovery  in  the  court  of  Com- 
mon Pleas  has  not  been  entered  upon 


record,  if  it  appears  hy  the  prothodi 
taries  minutes,  it  was  fafTer^d  at  ba 
the  court  will  order  it  to  be  entere 
with  a  provifb  it  does  not  prejadice  ai 
fubfeqnent  purchafer.  Idim  as  to  a 
old  judgment.  Page  52 

On  a  hu£and's  promifing  to  do  ads  fi 
a  wife's  benefit,  fhe  in  articles  befbi 
marriage  covenanted  to  join  in  fuffis 
ing  a  recovery  of  her  efUte^  and  iei 
tie  it  to  him  and  his  heirs.  74 

The  hu(band  made  his  will,  and  devile 
this  eftate  to  the  defendant,  but  ik 
having  done  what  he  obliged  himfd 
to  do,  came  to  a  new  agreement  wit 
his  wife,  that  he  fhall  not  take  hi 
eflate  injtanter  in  fee,  but  fubjed  t 
an  appointment  of  the  hufband  an 
wife  ;  and  in  default  thereof,  to  th 
ufe  of  the  hufband  and  his  heirs.  74 

The  recovery  was  fuflered,  and  the  ufi 
declared  to  the  purpofes  of  this  deed 
he  died  in  the  wife's  life-time,  with 
out  making  any  appointment  or  re 
voking  his  will.  74: 

The  recovery  fufFered  by  Mr.  Fretma 
and  his  wife,  and  the  declaration  of  i 
to  the  ufes  of  the  deed,  is  a  revocatio: 
of  Mr.  Freeman*^  will,  74 

Where  a  common  recovery  is  to  a  parti 
lar  purpofe,  it  ihall  revoke  no  furtbe 
than  to  anfwer  that  purpofe.  74I 

ttcctojp.    See  Curat?,  parti^tcn 

ers- 

IScOcmyttiut.    See  spo^gase,  Zt 
KesiSec  ;3(t.    See  ^mtt. 

The  intention  of  the  rcgifler  aft,  is  I 
fccure  fubfequent  purchofers  again 
prior  fccret  conveyances,  65 

Uclationier.     See  S^ptcifitti  ^n 

fo;maitce. 

T.  S.  feifcd  in  fee  of  lands,  devifed  tl 
fame  to  his  wife  for  life,  and  after  h 
deceafc,  to  R,  B.  and  the  heirs  of  h 
body,  and  for  want  of  fuch  iiToe, 
be  lold  and  divided  amongfl  his  lel; 

tion 
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tioas>  Kcording  to  the  (btnte  of  dif- 
tributioiu  whm  no  will    u   made. 

The  wife  b  no  reladon  to  the  hnlband, 
uid  the  next  of  kin  take  the  whcde  ex- 
clafive  of  her,  both  by  the  words  of 
the  win,  and  the  intentios  of  the  tcf- 
Utor.  7j8 

J.  giveg  the  lelidue  of  hii  perloDal  eftate 
to  tnifice*  who  tjt  to  pennit  hia  wife 
to  receive  the  produce  for  her  Ufc, 
and  fays,  after  her  deceife,  I  rive  it 
to  fiich  of  my  relations  u  woold  have 
been  intitled  under  the  ftatote  of  dif- 
iribntioiM,  in  cafe  I  had  died  intef- 
tate,  the  wife  not  to  be  confidered  u 
a  relation.  759 

Relations,  in  diC&mariei,  means  tta/ai^ 
ffami  ft  affiiui :  in  the  ftatute  kindred 
bybloodonly.  761 

The  wife  ■#■  tffinii  tfi/td  tm/a  affivta- 
ti,.  761 

The  word  my  relations,  means  exafUy 
the  fame  as  my  own  relationi.       762 

Xdeafe  of  (Crra;0. 

After  the  pluntiff  at  law  had  obtained 
judgment  againft  /*.  and  an  award  of 
execution  on  i^t/drt  faeuu  to  revive  a 
judgment.  P.  obtains  an  injnnAion 
on  the  common  term  of  ^ving  «  r«- 
Ua/iafitreri,  and  afterwards  brings  a 
writ  of  error  in  the  Exchequer  Cham- 
ber ;  thiiii  abreach  ttftbttrJir,  taUa 
tmiimpt  »ftbt  itm-t,  %g-j 

Where  a  rcleafe  of  errors  is  given  imme- 
diately after  judgment  entered,  and 
before  ikit fiirt fadai  taken  out,  the 
words  haJ  JeM  anJ  fufftrii  in  the  rc- 
leafe, mult  be  confined  to  fnch  aC' 
tions.  We.  a«  are  already  accrued, 
and  bringing  a  writ  of  error  on  the 
/cirtfaciM  would  not  be  a  contempt  of 
the  court.  297 

After  the  Exchequer  Chamber  have  ^• 
finned  the  lirlt  judgment,  they  have 
no  authority,  and  a  writ  of  error 
brought  there,  upon  the  award  of 
execution  would  be  ao  fafer/tJtiu.  297 

The  releafe  being  in  1731,  the  conn 

would  not  confidcr  It  n  a  contempt, 

but  direfled  the  proceedings  only  on 

the  writ  of  error  ihoald  oc  Hayed. 

29S 


Rents  ana  ^fi^-     Se«  ^ofb 
tumoiu  CfiilB. 

Where  the  bailiff  of  t  mantr  payt  the 
rents,  if  it  is  to  a  wrong  hand,  he 
muft  pay  it  over  again.         Pagtiv* 

KcpUcation.   Sec  fHiXi,  j^;Bsr. 

The  court  will  not  g^ve  leave  to  with- 
draw a  replication,  nnlefs  it  is  added 
that  the  plaintiff  may  be  thereby  en< 
abled  to  amend  hit  bill,  or  otherwiie 
it  may  be  a  contrivance  to  defeat  the 
defendant  of  hii  fnll  cofia  by  getting 
the  bill  difmiffed  at  the  hearing  with 
40J.  cofts.  ^65 

Lord  Hardivicit  gave  general  dire&ons 
to  the  regifter  to  frame  an  order,  to 
prevent  applications  to  the  court  to 
withdraw  the  plauiiiili  replication, 
with  a  view  to  fet  down  the  caofe  on 
bill  and  anfwer  only,  and  by  tkac 
means  get  the  bill  difmifled  with  coibi 
according  to  the  courfe  of  the  coart 
only.  579 

Btftnifnt  on  flparrfssC'  ^  i^v* 
rfsgc,  infant,  Cmtc  of  CfMncCTC* 
ConSftfon. 

J.  givet  his  wife  the  whole  fnrplni  of  his 
perfonal  eftnte ;  but  if  Ihe  marrie* 
again,  then  Ihe  is  to  deliver  np  half 
to  his  brother  and  his  hein ;  a  bill 
brought  to  difcover  whether  the  it 
mamed;  fhe  demurred  to  the  dif* 
covery,  at  it  woold  fubjefl  her  to  a 
forfeiture.  "  This  being  a  condi- 
tional J  imitation  o\'er  of  an  elbite,  flie 
jnuft  ftiew  (he  has  performed  the  con- 
dition ;  and  the  demurrer  was  over- 
ruled." 360 

The  jnrifdiCUoa  of  this  court  is  exerciled 
fometimes  by  way  of  punilhmeot,  on 
fuch  at  have  done  an  att  to  the  prc- 
jodiceof  infants,  but  more  nfefolly  to 
reftrain  perfons  from  doing  an  aCl  to 
difparage  them,  where  it  hat  not  yet 
been  completed.  30; 

If  the  Mailer  to  whom  it  b  referred,  to 
lee  if  a  fcttlemeot  propofed  is  proper. 
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reportsit  Improper,  the  court  will  not 
give  the  inrant  leave  to  many.  ''■305 
p!\sy  his  will  gave  to  each  of  hit  grand- 
daughien  on  their  day  of  marriage 
1500/.  and  defired  they  would  not 
marry  without  the  confent  of  their 
Jaibtr  and  malber  tr  the  furvi'ver  ; 
and  if  they  Jhould  marry  withoat  fuch 
confent,  then  he  revoked  what  was 
thereby  direfted  to  tie  paid,  and  fuch 
of  them  (h»u!d  not  be  iniitled  to  any 

■  benefit  by  virtue  of  his  will,  further 

■  than  iviat  ihtfiubtr  er  mafiir,  er/ur- 
-  •ai'Osrfiiiiddiirta,  and  afterward*  fays, 

that  after  the  fevera!  legacies  are  fatis- 
fied,  if  any  Turn  Ihould  remain  in  the 
hands  of  the  truftee.i,  tlie  fame  Ihould 
be  to  his  daughter  Philadelphia  for 
life,  and  after  her  dcceafe,  to  the  de- 
fendant and  his  heirs.  The  plaintilf, 
one  of  the  grandaughters,  who  mar- 
'  ried  without  the  confent  of  the  father 

■  and  mother,  brings  her  bill  for  the 
legacy,  the  matlier  appointed  truftees 
ofthe  whole  legacy  for  ihe  leparate  ufe 
of  the  plaintiif  for  life,  and  to  her 
ilTue,  and  if  fhe  has  none,  to  the  de- 
fendant:  •'  Ifthetcfiaiorhi-Tfelf  had 
in  this   cafe  abridged    tlie   legacy,  it 

.  would  have  bcch  no  more  than  in  itr* 
rsTtm,  and  delegating  it  to  another 
perfon  to  do  it  will  carry  it  no  further, 
and  confcqaently,  this  not  amounting 
.  to  a  dcviie  over,  the  plaintiff  is  inti- 
tied  to  the  legacy."  364 

It  i»  the  being  given  over  and  veiling  in 

a  third  perlbn,  has  induced  the  court 

to  fullur  the  condition  to  efie^uate, 

and  not  the  intention  of  the  tellator. 

367 

iln  exprcfs  devife,  that  if  a  legatee 
Jhould  not  pciform  the  condition,  the 
legacy  ihall  fink  into  the  rtjiuum, 
ar.ioiinti  to  a  dcrife  over;  but  there 
ii  no  Aicli  direfUon  here,  and  how- 
ever prudent  what  the  mother  has 
done  may  b;:,  I  cannot  conilruc  it  to 

.  be  a  forfeiture,  without  Jhaking  the 
authority  of  all  the  other  cafes.     368 

Kctocafion.    See  if^tffmenf,  ar.d 

underbill,  the    divifion   KeDC 

canon  of  a  ^ilt- 

The  fame  ccnvcyance  which  would  be 
a  revocaU'Jtt  of  a  devife  of  a  lejai. 


will  be  equally  a  revoCition  of  a 
vift  of  an  equiuble  ellate.  /*.- 

Where  a  conveyance  of  the  whole  el 
in  law  is  meant  but  for  a  fettti 
the  revocation  fliall  be  fr»  /«■/•  o 

Where  a  man  hu  as  equitable  inu 
in  fee  in  an  eftate,  and  dcvifes  it, 
makes  a  fubfequent  cohveyance  of 
legal  eltate  to  the  fame  vttt,  it  is 
revocation. 

A  man  feifed  in  fee  of  an  eAate, 
vifes  it,  and  afterwards,  by  d( 
takes  an  eftate  for  life,  and  to  a 
when  born,  and  the  heirs  of  his  bo 
without  any  truftees  to  preferve,  I 
this  is  a  revocation  of  the  will.      ; 

"She  execution  of  a  fecond  will  Is  a  re 
cation  of  the  6rd  ;  and  the  cancell 
the  fecond  afterwards,  does  not  let 
the  firft  again.  ^ 

The  eltatcs  ae\-ifed  ilnder  the  will  of 
^.  mull  remain  unaltered  to  the  1 
taior's  death,  for  any  alteration, 
titw  modelling,  makes  ic  a  diffirr 
eftate,  and  occafions  a  diJFereDl  o 
ftruflion  at  law.  ^ 

A  conveyance  from   the  £arl  of  i. 
truHeesi    ih  coufidetatiotl  of  an 
tended  marriage  with  C.  though  ih 
never  was  fuch  intention,  determii 
to  be  a  revocation  of  his  will,         S 

If  a  man  fei/ed  in  fee,  thinking  he  li 
an  ellate  tail  only,  fuffers  a  rccoii 
to  confirm  his  will,  yet  it  is  a  revoi 
tion  of  it.  a 

The  excepted  cafes  out  of  the  gene 
rules  of  revocations  are  confined 
mortgages  and  conveyances  for  rai£ 
money  to  paydebts.  8 

A  mortgage  in  fee  after  a  devife,  i 

revocation  in  law,  oiherwife  in  eqni 

8 

Though  in  the  cafe  of  mortgages  i 
conveyance  be  of  a  real  eitaic,  yer, 
the  comideration  of  this  court,  1 
thing  conveyed  h  regarded  merely  ■ 
perlbnal  intcrelt ;  lor  havjng  no  qi 

cf  the  devife  of  a  real  ellate.  tS 

There  having  been  an  unitbrm  fcri  s 

opinions  in  this  pciat,  it  ought  ii>.'i 

be  varied,  i 
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Virtt.  Sec  "SiiWy  IDfctec,  JDepoadons, 
CaCc,  dceeuto?)  X>cfenDant,  IDci 
mnrter,  ^Ua,)Siattfes,CoQfi,Com. 
.  mflBaii,  ^ntant,  IDebiCe,  onitnetB, 
.  SnClBet,  dparrtatfe,  maret^mo^bB, 
3nffll)Kat  X}ebtOfS,  SuppUntcttcal 
«(U. 

jA,  {tarenchefis  Is  not  to  be  rejeffed  in  le- 
gal cafes  ;  though,  according  to  the 
rules  of  grammar,  a  fentence  may  be 
complete  wkhoot  it.  Page  8 

1^  If  fa£b  are  pat  in  iiTue,  the  party  is 
not  obliged  to  point  out  what  will  be 
the  effed  of  them,  for  the  court  are  to 
make  the  toferencc  of  law  from  them, 
as  tx  faSa  ariturjui.  36 

A  bill  charges  forgery  in  a  leafe,  and 

frays  to  be  relieved  againlt  chat  ;  but 
y  way  of  inducement  only,  mentions 
therewere fraudulent  circumfunccs  at- 
tending this  cafe,  without  making  it 
ft  dilUnfl  charge  from  the  forgery,  or 
bii&ging  the  truitces,  who  were  pr-rii^-, 
.  to  the  leafe,  and  to  whom  the  fraud 
is  imputed,  before  the  court,  tnd  for 
want  of  this,  the  defendant's  counfcl 
obje^d  to  the  pluinliif's  going  on 
with  the  caufe.  "  Lord  Htu-d-viicit 
ijtid,  SlS  there  had  been  already  a  de- 
cretal order,  and  an  ilTue  to  try  the 
forgery,  and  brought  on  now  upjn. 
die  equity  referved,  the  only  method 
to  affift  this  cafe  was,  to  let  the  caufe 
ftand  over,  and  to.  allow  the  plaintiff, 
on  paying  the  coftj  of  the  day,  to  bring 
a  fupplemental  bill,  jn  which  he  may 
charge  the  fraud,  and  make  the  truf- 
Ices  parties."  110 

'  Had  th:  bill  ftatcd  bath  points  of  relief 
dillinftly,  the  plaintiff  might,  when 
the  caufe  came  on  upon  the  equity  re- 
ferved,  have  proceeded  on  the  charge 
of  fraud,  tliough  he  has  failed  in  fee- 
ling afiJe  die  deed  fur  forgery.  1 1 1 
The  rule  is,  ch^:  if  a  man  has  a  deut 
owing,  and  devifcj  it,  and  it  b  paid  in- 
voluntarily, the  legacy  continues.  122 
Ai  the  real  eftates  were  not  originally 

made  liable,  but  only  as  auxiliary, 
and  the  charge  on  them  depending 
on  a  condition  precedent,  which  never 

was  performed,  thii  cafe  mull  be  con- 

.    Vot.  Ili. 


lidered  as  a  mere  prrfonal  legacy,  and 
as  fuch^to  be  governed  by  the  rules  of 
the  civil  and  cede  fialHcal  law.  P.  j  JJ 
R.  and  his  wife  liled  an  original  bill, 
to  which  the  defendant  put  in  hii 
plea,  and  it  was  allowed  :  D,  filed  a 
crofs-bill  againft  R.  and  his  wife,  to 
which  they  put  in  their  anfwcrs,  and 
exceptions  were  taken  ;  then  R.  and 
his  wife  filed  their  amended  bill  againft 
D,  who  appeared,  and  prayed  lix 
Weeks  time  to  put  in  his  anfwer  to  the 
amended  bill,  after  R.  and  his  wife 
Jhall  have  aiiiwered  the  crofs-bill  j  the 
plaintiff  in  the  crofs-bill  having  pro- 
cured a  report,  that  the  anfwer  of  R. 
to  it  was  infuScient,  R.  by  that  means 
loll  the  priority  of  fuit.  72+ 


Stahsf-'-rtton.  See  ILcgarr.  3'?CiriJ« 
tioir,  Hiitcittion,  ;3Dcnip;iaii  cf  a 

ALcgEcy  that  ought  to  be  deemed  a 
fatisfaflion,  muft  take  place  im- 
mediately after  the  tjftator's  death, 
fur  a  debt  being  due  then,  the  lega- 
cy mult  be  fo  too,  and  not  being  pay- 
able in  this  cafe  till  a  month  after, 
the  court  held  it  to  be  no  fatisfaflion. 

96 

Lrgaciei    naturally    imply    a  hunly,   and 

'  therefore,  on  the  point  of  faiisfaAion, 
the  court  have  of  late  laid  hold  oa 
any  circumftance  to  diftinguiOi  the 
latter  from   the  former  cafes,  97 

This  court  which  leans  againft  incum- 
bring  eftates  twice,  wi!l  overlook  lit- 
tle eircumfiance?  of  time  as  to  the 
p.-iytnent  of  the  two  fums  to  children ; 
where  both  the  provifions  move  from 
the  fiithcr,  *and  are  given  for  the 
fame  purpofes.  .  98 

L.  previous  to  hit  marriage  with  1>, 
Ck)ve;ianted  that  hi  would  by  wilt,  or 
by  fo:ne  good  alTurance  in  the  law, 
grant  to  D.  or  E.  D.  the  mother,  or 
het  executors.'fsV.  in  truftfori).  and 
for  her  fcparate  ufe,  1000/,  to  be 
p.iid  to  D.  after  his  deccafc  -.  and  ia 
cafe  he  Ihould  not  by  will  or  other- 
v;ilc  afTure  to  D.  the  I03o/.  th-n  his 
3  L  executoit 
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executors,  ^c,  (hall  within  fix  months  I 
after  hb  dcceafe  pay  D.  the  iooo/*| 
L.  is  dead  without  making  any  will 
or  deed  in  regard  to  the  looo/* 
''  Lord  JtlarJivicke  faid,  that  />.  is. 
not  in  titled  to  the  lOoo/.  and  the 
diflributive  (hare  like  wife  of  L.'s  per- 
fonal  eflatc,  being  meant  only  to 
fecurc  a  provifion  for  the  wife,  with- 
out any  intention  of  the  hu(band  to 
leave  it  as  a  debt.  Pagi  41 Q 

The  court  have  conddered  a  provifion 
out  of  real  eilate  as  a  fatisfadion  for 
a  debt  to  an  eldefl  fon,  and  not  draw 
a  fum  out  of  the  perfonal  efttte,  which 
would  be  a  double  provifion  for  him, 
to  the  prejudice  of  younger  children.* 

421 

AcanDal  ann  llmpcrtfnencf .    See  ]DC' 
fioQtions,  doitcitoi* 

Depofitions  were  referred  for  imperti- 
nence ;  the  Mailer  reported  them  im- 
pertinent :  on  exceptions  taken  to  his 
report,  they  were  ordered  to  Hand 
over  till  the  hearing,  the  court  being 
doubtful  whether  depofitions  could  be 
referred  for  impertinence  only.     557 

• 

if^cbool.    See  ^fdto?,  CiMritp* 

To  fend  children  of  a  lower  fdrt  to  a 
Latin  fchool  gives  them  a  wrong  turn, 
as  it  takes  off  their  inclination  to  huf- 
bandry  and  trade.  109 

The  guardian  is  a  proper  judge  at  what 
fchool  to  place  his  ward  ;  and  the 
court  will  not  indulge  the  infant  in 
Weing  put  to  a  private  tutor,  or  going 
to  another  fchool,  and  if  he  refufes  to 
go,  will  take  a  proper  courfe  to  com- 
pel him.  721 

A  young  gentleman  who  hid  been  plac- 
ed at  the  univcrfity  of  Cambridge,  on 
abfenting  himfelf,  and  refufing  to 
return,  was  fent  back  by  Lord  Afac- 
cUifeU  in  the  cuiloJy  cf  his  own  tip- 
ilcifT.  711 

ibecuritrs,  3Cut9mc:itr,  Sitatutec  ann 
Iftecogni^ancce,  See  siJonDS,  H^n^u 
Sagec. 

\  leafe  cf  16  years,  which  had  been 
granted  as  a  co\\a«ra\  ^ttvxx\x>}  \a  ^ 


recognizance  for  3500/.  being  esqp 

ed»    the  plaintiff  by  his  bill  pra] 

to  be  let  into  poilefiion,  and  that  1 

iecvrity  might  be  vacated,  or  (ai 

faftion  entered  on   record.     **  1 

account  direded   to  be   taken  of  \ 

refits,  which  have   accrued  fince  i 

expiration  of  the  leaie,  and  receii 

by  the  defendant,  and  to  be  dedo^ 

out  of  the  principal »  intereft  and  ca 

and  the  plaintiff  decreed  to  be  ii 

tied  to  a  conveyance  of  the  inhci 

ance   of  the  eflate  in  quefHon,  a 

pofTeflioo  on  payment  of  what  ihall 

found  due.  P^g^  2 

A  known  eftablxfhed  diflin6Uon  in  ti 

^court  between  government  and  n 

fecurities ;  real,  is  a  term  adopted 

the  law,  and  muft   be  underfhxxi 

mean  landed  fecurities  only.        S< 

j^eifiiit  See  fiWt  IDifleiOn. 

A^eparate  fl^fnunance.  See  0an 
anH  jFeiiu*  De  tjaat  ftegno,  jbvi 
fiUcaMt. 

A  hufband,  in  a  letter  to  his  wife's  i 
ther,  faid,  he  did  not  chafe  to  be 
witnefs  to  her  infirmities,  and  thei 
fore,  during  the  time  fhe  lived  wi 
her  father,  would  allow  her  100/. 
quarter :  the  wife  having  brought 
bill  for  eflablifhing  her  feparate  mii 
tenance,  moved  to  be  paid  600/.  I 
ing  a  year  and  ha  IPs  arrears,  to  kc 
her  till  the  caufe  is  heard  ;  the  hi 
band  haying  by  his  anfwer  fwom 
was  defirous  of  cohabiting  with  h 
the  court,  in  dire^ng  for  the  tii 
pad,  a  fum  of  money  to  be  paid  h 
would  not  order  it  as  arrears,  I 
400/.  in  grofs,  and  faid  they  fhoi 
not  dire(^  it  for  the  future.  2 

When  the  hulband,  in  order  to  evad< 
feutence  in  the  ecclefiaftical  court 
maintenance,  is  going  out  of  the  kn 
dom,    thix  court,  on  a  bill  £lei 
the  wife,  will  grant  a  ne  exeat  rc^ 

After  a  decree  for  a  feparate  maintenan 
if  a  hulbind  offers  to  cohabit  v»ith 
wife,  the  court  have  icfufcd  to  c 


tmue  It. 


Th 
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There  is  no  inftince  of  a  dc  cree  for  cf- 
tablifhing  a  perpetual  reparation  be> 
twixt  hulband  and  wife,  and  to  com- 
pel him  to  pay  her  a  feparate  main- 
tenance, unlefs  there  is  an  adual  a- 
greement  for  that  purpofe.      Page  550 

Aequcfttatfon. 

Where  a  defendant,  for  want  of  putting 
in  his  anfwer,  has  flood  out  the  whole 
procefs  of  contempt  to  a  fequedration, 
and  the  bill  taken  pro  confejo,  on  a 
decree  againft  him  ad  computandum^ 
the  court  will  not  difchargc  the  fe- 
queftration  on  paying  the  coils  of  tlie 
contempt  only,  but  will  keep  it  on 
-  foot  as  a  fecurity  to  the  plaintiff  for 
the  defendant's  appearing  before  the 
Mailer,  to  take  the  account.         468 

Where  a  fcqueAration  iiTues  as  a  mefne 
procefs,  it  falls  with  the  death  of  the 
perfbn;  but  iffornon  performance  of  a 
decree,  the  death  of  the  party  doe* 
not  determine  it.  594 

If  there  be  a  fequeflration  nifi  for  want 
of  an  anfwer  againll  a  member  of  par- 
liament, and  he  puts  in  an  anfwer 
before  the  order  is  made  abfolute, 
and  exceptions  are  taken  to  the  an*, 
fwer,  the  court  will  enlarge  the  time? 
for  fhewing  caufe,  till  it  appears  whe- 
ther the  anfwer  is  fuificicnt.  740 

i&ettlcment  (efc^e  ^xxxi^ifiz.  See 
Settlement  after  ^G^aniage,  Spcr 
ciftc  )9erfo;mancc,  ^urcl)afe^  ]9o^ 
tfono,  Carriage. 


Previous  to  the  marriage  of  (7.  5.  the 
father  of  the  intended  wife  covenanu 
to  pay  1000/.  to  the  huibanJ  on  the 
marriage,  and  that  his  executors,  feTr, 
Ihould  pay  likewife  to  the  hufbanJ, 
liii  c;:ecutors,  ^r.  l:x  months  after  th-: 
father's  death,  500  /.  as  the  remain- 
der of  the  witc'b  portion  ;  and  by  the 
fame  ilced,  the  hulband  con:raC:tcd  he 
would  ijivo  fccuriry  by  i'peci.jty,  that 
in  tile  his  wiii;  fursived  him,  Jiis 
hclrj,  executon,  \f.c,  fnoulo,  within 
f:x  montlto  :if:cr  his  death,  y-^,-;  her 
lecc/.  lie  pave  u  ht^nd  I'irr'/ •.l;:v« 
afrer  the  marriage  ;  becomes  a  bank- 
rupt ;  but  bcfoic  the  b^kruptv) ,  .ini 


after  the  father-in-law's  death,  the 
huiband  being  indebted  to  the  plain- 
tiff', afiigns  the  50©/.  to  him,  as  a 
fecuriry  for  the  debt.  The  bill  is 
brought  by  the  ailignce  of  the  500/. 
againil  the  executrix  of  the  wife's  fa- 
ther, and  the  bankrupt  and  his  wife, 
and  the  ailignees  under  the  commif- 
fion,  for  this  fum.  **  Lord  Chan- 
cellor dircfted  the  executrix  of  the 
wife's  father  to  account  for  the  500/. 
to  the  plaintiff,  as  it  never  was  the 
money  of  the  wife,  but  a  debt  dit  to 
the  hulband  himfelf."  Page  403 

Where  tlte  wife  has  a  demand  in  her 
own  right,  and  the  huiband  applies 
in  her  right,  if  there  is  no  agreement 
previous  to  the  marriage  on  her  be- 
half, the  court  will  take  care  of  her 
interefl.  405 

If  the  huiband  had  not  been  a  bankrupt, 
and  had  brought  a  bill  for  tho  per- 
formance of  the  father's  covenants  un- 
der the  articles,  the  court  could  not 
have  compelled  him  t*  do  more  thati 
give  the  bond,  and  the  wife  rouH  have 
taken  her  chance  as  to  the  iliare  of  her 
hu (band's  perlbnal  ellate,  and  his 
aiTignec  ihall  not  be  in  a  worfc  con- 
dition than  himfelf.*  405 

An  infant  is  bound  bv  a  fcttlement  made 

< 

on  her  marriap^,  where  it  was  made 
with  the  approbation  of  parents  ami 
guardians.  607 

fi)cttlfmcnt  ftftcr  iS^Atriagr.  See 
A)ettletnetit  liefojc  i^c^rriage^  3r* 
ticie0. 

A  father  con  trailing  for  an  infant  chil(f> 
fhall  bind  the  child,  elpecially  if  the 
child  claim  any  thing  under  the  fet- 
tlcoK'nt,  but  then  it  mu-ft  be  hsf^te 
marriage,  and  In  conlklcration  of  the 
marriage;  if  after  marriiige,  other- 
v.ile  ;  ani."  being  the  next  day  afUi\ 
doej  not.  uiiT-r  tjic  ca/"^-  :•  lor  whvthcr 
two  u:.ys,  or  lix,  or  iix:  yeiir.,  it  is 
the  iLi3i<;  Liiu'^.  54. 


Scticitc;.  See  Zitziw  ;v,2i:t>fl'  it. 

The  court  made  an  ord  *r  to  refr  to  a 
Mall<T  tliC  aiiidavit  o  "  the  pluinua's 
ov»n  loiscitrir  i^t  in:pc  ciatacc.       301 
3  L  1  V,"J* 
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me:*  a  folicito 

hns  been  negligent  in 
client's     bufineis,     thii 

in::na"iTie    a 

him ;  And  co 

;  =::  attaclimcn:  againll 
lirii  of  law  c.xerciic  the 

iiXtxe,  Itimm.ir 
A  foligitorwho 

jurifJiflion  over  attor- 

Pagc  56a 

)  in  Jilburfe  for  liis  eli- 

ent,  hiLs  a  rij; 

it  to  bf  paid  out  of  a 

duty  decreed  to  an  adminillrator 
has  a  lien  u;icn  it  before  the  bond- 
creditors  of  (he  dcceafed  j  nor  can  ihi 
adminillrator  coniroscrt   thi^i  rule  by 
inliIli^g  on  applying   the   aflets   in 
courli;  of  admin illration.      ;.  7 

A.  had  an  interefi  in  new  ^eath-j'ta  a 
nuitics  during  bis  lite,  and  dies  befo 
til?  Cbrifima!  half-year  becomes  dm 
t'le  purchafer  of  A-'i  iiitere.'!  in  1; 
life-time  in  thefe  annuities  is  nat  i' 
titled  f)  the  Cbrijixiu  dividend.     2'. 

Had  it  continued  amartgnge,  the  pu 
chafer  woulii  have  been  intiJcJ  to  his 
demand,    for    th'.-re    in;ere.1    accrues 
every  day  for  ftirbearance  of  the  prin- 
cipal. 261 

Siutlj/ta  annuities  are  by  ofl  of  parlia- 
ment coniidcred  merely  as  fuch,  and, 
are  cxaftly  in  the  cafe  of  a  common 
one,  payahlo  half  yc;irly,  where  the 
annuitant  dies  bclorc  the  hj!f  year  is 
conipleated.  26 1 

J&prtijl  piM3ii!B.    See  pica. 
fr^'i^cifit  Dctifc  0;  %tzm-    Sec 

ftr«lfic  p:tEajmsn«.  See  atfftce.- 
R'..->!t.  irhni  ts  U  pctfc;n)tt>  in 
fcptcir,  OIIU  tolxn  no:,  under  3. 
S  cciiiciit,  t^iiul  Cl^lpute. 


By  articles  h*;v.crn  Sir  R.  F.  and  his 
foil,  prcvir.iis  I)  the  mirriage  of  the 
lj.[t,.T,  an  e:IJ"e  of  Biol,  fir  aai:. 
w^  limiied  :o  tb;  ha  for  life,  and 
■It-r  the  deccrminatioii  of  that  eftate, 
to  raife  a  j'jintufe  of  400/.  a  year 
reni-chargc  f.r  the  wits  to  truftees, 
to  prcfcrve  .comiiv^cTvt.  mtit.\3\Ai:ti 
the  ioa»  in  tail  m^«,  ui^'ii^' 


to  fons  by  another  marriage  ;  the 
articles  take  up  (he  confideratii 
OKothir  fart  sftbi  tftatt,  and  lim 
ulei  there  to  the  fame  perJbsi  1 
the  lirfl  mentioned  lands,  wkh  a  cf 
byway  of  additional  portion  oi  ^i 
to  the  daughters  of  Sir^.  F,  the 
therj  and  after  fcveral  limitation 
the  plaintiff  lady  Garing,  one  ol 
daughters  of  Sir  R.  F.  and  hrr  I 
male,  then  to  his  other  daaghtei 
tail ;  then  to  Mr.  /".  of  G.  Aei 
the  right  heirs  of  SirJI.  F.     Pap 

The  father  dictl  in  1736  ;  the  Ion 
nved,  who  directed  a  drsft  for  ca 
tng  the  articles  into  execstioD, 
diei  before  it  was  fiailhed  ;  the  li 
eAafe  dcfcendci  on  the  four  filter 
fee,  as  hein  both  of  father  and  1 
ther.  A  bill  brought  by  Udy  Garin 
C3.ttY  the  articles  into  execution,  an 
hive  the  entail  of  theeftate  limited  to 
fettled  accordingly.  The  -articles  m 
previous  to  the  marriage  of  Mr.  / 
decreed  to  be  cairied  into  execui 
fcr  the  bcnc&t  of  the  plaiatiff,  his 
deft  filler. 

The  fpecilic  execution  of  the  aitli 
being  the  molt  adeijuate  juftice  in 
neral,  the  court  wdl  not  leave  it 
an  a£tioR  at  law.  1 

Though  it  is  difcretionary  in  the  co 
whether  they  will  dei;ree  a  Ipe; 
execution,  yet  it  is  (b  on  cert 
grounds,  and  not  arlMtEary,  but 
veined  by  tl»e  rules  of  cquitj'.  1 
.  a  quedion  Lietwecn  relations  in 
fame  degree,  die  rule  that  govcmi 
court  in  theie  cafes  is,  Whcthei 
would  be  attended  with  bar«Jfaip 
not  i  Or  whether  a  fuperior  or  u 
rior  equity  arifcs  on  the  part  of 
perfon  who  comes  for  a  lpeci£<:  [ 
Ibrmaiice  i 

A  Jpccific  performance  of  marriage-a 
cics  h;ii  be;n  dcciced  in  thit  court  c 


not  decree  a  partial  t 
c  of  articles  ;  bm  where  (c 


collaterals. 
The  cou: 

parts  appear  unreafunable,  they  alw 
difmifs  the  bill. 

cafci  of  fraud  or  milUl^e,  the  co 
goes  upon  another  ground,  and 
lieve    againit    the    Icitlciocat    id 


IMik\ 
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Xx  w  in  ihe  difcretioo  of  this  conrt,  wte 
thv  they  will  decree  a  fpccific  p!-r 
forinance,  or  leave  the  plaintilTto  iii 
reined]'  at  law.  Pagt  jBi; 

A>|)irittul  Court,  See  Court  of  lEtc^ 
cojB,  i&pstiatiOR,  3Dmim(trdtio:i. 
Courtof  fcfnfi'slBeiiciT}  (ffuar'Sian 
Court  Dt  IDelesatcs. 

Where  a  feme  covert  has  a  poww  to  di  f- 
pofe  of  her  eftace  by  will,  the  wrii- 
mg  (he  leaves,  out;;ht  firft  to  be  jw^- 
poundcd  ai  a  will  in  the  fpiritu^l 
court,  and  if  no  executor  is  appointed, 
they  will  grant  adminiltration  to  the 
hulband  with  the  witi  annexed.      i6o 

A  legacy  of  800/.  dcvifcd  to  E,  B.  pa;.- 
aWe  at  xi  or  marriage  ehiirged  en 
a.  mixed  fund,  partly  real,  and  parilv 
perfonal  eflate;  *■*  flic  died  before  11, 
and  anoiarried.  As  afiets  were  ad- 
miicedi  this  coun  will  not  grant  an 
injunftion  ro  flay  the  proceeding  i\\ 
the  ecclefiallical  courtj  for  the  reco- 
very of  the  legacy,  as  thry  hive  a 
proper  jurifdiftion  for  legacies  chained 
on  perfonal  eftatc."  107 

In  perfonal  legacies,  equity  has  always 
followed  the  rules  of  the  ccdefinftioil 
court,  to  whom  the  jurifdi^on  pro- 
perly belongs.  33j_, 

Though  in  a  perfonal  legacy,  where  iht 
will  is  dcftroyed  or  concealed,  the  rult 
is  to  cite  the  executor  into  the  cede* 
fiaftieal  court,  yet  the  legatee  may 
properly  come  here  on  the  head  c'C 
/p<,Ualhn  :yaA/-fprrJ^0M,  ^S^ 

There  is  no  occaiion  to  prove  a  will  in 
the  fpiritual  cdtirt,  to  incitle  a  legatee 
to  recover  his  legacy  cut  of  the  real 
cftate.  36] 

Though  the  ecclefi^ftical  court  rre  bcund 
by  aft  of  pariiiinient,  to  grant  the  ad- 
jniniftration  to  the  next  of  Lin  of  iht- 
wife,  yet  that  Joes  not  bind  chc  right 
in  this  court ;  for  the  hulband  fur- 
viving  the  wife,  her  whole  eftate  veil- 
ed in  him  at  the  time  of  her  deathj 
and  the  whole  property  belonged  tj 
him.  _  52- 

Had  the  wife  furvived  the  hu/band,  fuch 
part  only  of  her  father's  perfonal  es- 
tate as  hid  continued  i-An/r/  in  aSiea, 
would  have  furvivtd  to  her.  511 


In  the  ecclefiailicxil  court,  a  tellator  was 
d^:cr:niii;d  to  be  ci.npc!  aaiiis,  and 
that  fcntcnce  affirmed  before  ihe  dele- 
gare; ;  :;fterwards,  o 


'   the  real   1 
found  mm  camfi 
made  to  the  Houft  of  Lcri 


late,    he  v 


apoiii 


the 


t  the 


cverfe 


pent, 


diliniifed,  becaufc  chat  lenic 
decifi\e,   and  no  appe:il  lies  from  it. 

A  fuit  in  the  ecclefiaaira!  court  for  fub- 


Ilrufao 


a  bill  1, 


,  ihc  d.^r 


e.luLliih  a 


bringi  a  b 

the  proceedings  i.T  the  ccclrliauLml 
tourt.  ThcinjuT:;i:on  drni;-J,  as  it 
would  be  a  precedent  Ibr  trippii^ff  up 
the  heels  of  two  courts,  the  e^j.-ilLli- 
cal  and  the  court  of  common  l.v.v.  628 

Where  a  fuit  is  jnflitutcd  in  the  Ibiriiudl 
court  for  an  infant's  legacy'  by  a  fa- 
ther, to  have  it  p::id  into  hii  liands, 
the  court  will  grant  an  injiinition, 
becaufe  it  will  not  allow  the  infant's 
money  to  come  into  the  father's  hand:,. 
629 

The  plaintiff  might  have  pleaded  lenp-th 
of  poir-il-on,  ju  tlie  ecclefiaiiied  court, 
and  if  :hey  r^fu^-'d  to  determine  upon 
the  f-.nie  evidence  as  a  court  of  law 
would  have  done,  it  is  the  ufual 
ground  for  a  prohibition,  and  the  court 
of  King's  Bench  has  alon.-  t:;^  u.-- 
ni7;.,tKC  of  it,  tjo 

The  cc;Ie;'.allic;.l  courts  in  the  cou;i:;y 
ought  not  to  tal:c  upon  t::ei::  tj  a~- 
point  guardians  tx  rjji:ie,  wit'iout  a 
fuit  imtituted  for  th.<t 
by  this  means  break  in 
rifdiL'tion  of  iliii  coi-rt,  v 
the  guardianliiip  of  in 
Hiii-Ji-.-i.-i.-  reconimen.lod  it  to  tin 
torney  gencrJ,  Co  conildcr  v.-h^tli 

eccleiidflial  court,  upc^n  (uch  aji  c; 
judicial  flBointmcut  of  guardim 


>ofe.  i.nd 


Lui-d 


■lut:; 


6:1 


The  ccclefiaftical  court  v/il!  decree  j 
ir.tnt  of  a  legacy  immclii-tcly,  whfr» 
it  is  devifed  to  Jt.  to  be  p^'.iJ  at  21, 
and  interest  is  given,  other  viie  if  iii/i- 
gul  j'-u/w^  intircjl,  for  t.i'.r--'  it  will  not 
accrue  till  the  time  comjs,  at  v^hicii 
3  J^  3  tltt 
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the  legatee  woulJ  have  been  a 
living.  Pagf  646 

dpoltafioti. 

Theplaintiffby  (lii  bill  fuggefted,  th; 
his  wife's  father  had  Icf:  a  legacy  of 
Ijoo/.  to  the  phiiitifPs  wife,  and 
that  the  defendant  had  dcftroyed  or 
concealed  the  will,  and  prayed  he 
might  be  decreed  to  pay  the  1500/. 
andintereft.  Three  anfwers  put  in, 
the  firft  admitted  the  will,  the  defend- 
ant  deniei  in  the  third  he  ever  had 
any  fuch  will,  but  if  there  was  any 
fuch,  he  cannot  fay  his  father  at  tht 
time  of  malciuu  fuch  will  was  of  founil 
mind  I  and  infifts  the  pfaintiff  oughi 
firft  to  have  cited  the  defendant  into 
the  ecclefiaftical  court,  where  he  mighi 
have  cijualjy  the  benefit  of  the  dif- 
covcry.  The  fpoHatiim  in  this  CSfe 
being  clearly  proved,  is  fuflicient  10 
iniidc  (he  plaintiff  to  come  here  in 
the  firft  inftance  for  a  decree,  without 
putting  him  to  the  trouble  and  cx- 
pence  of  citing  the  defendant  into  the 
ipiritual  court.  359 

The  plaintiff  in  the  fpiritual  court  muil 
have  proved  it  a  will  in  writing,  and 
the  very  words,  and  alfo  the  whole 
will,  though  the  remainder  does  not  at 
all  regard  his  legacy,  and  which  courts 
of  law  do  not  put  a  pcrfon  upon  doing, 
561 

Not  nc^cfliiry  in  this  cafe  to  dired  a  trial 
at  law,  as  to  the  tefetiir's  llinity  ;  for 
the  plaintiiF  is  clc.irl  v  intiticd  10  an  im- 
me>)iate  dccre-.-  (c't  the  payment  of  his 
l'.';;.icy,  though  the  proljjic  of  the  will 
h.is  no:  been  granteJ.  jtji 

^'r.vXti.  SeeiKcgitfer9tf,aino;Be, 
i.ctj  cf  pailuiaaic- 

feccutc  cf  tDiari'.utiotv.    Sec  iltf 
lanotis.  Cj 

//.  />.  bv  a  F,-i>u-i  will,  as  to  the  refi  of 
hisgoodf,  v.hit!ierin/"raB<torin£«e- 
lar.J  r.rmcs  for  his  onlv  and  univer- 
i■.'^  hciifCes  5. />.  his  iilfer,  for  one 
third,  ind  M.  P.  his  fiikr  for  another 
lluri,  ;  iindns  to  the  renaining  third, 
ho  v.i.:!>S.P.  iliall  enjoy  the  intcrell| 


thereof  for  her  lifr,  and  after  her  t 
the  capital  Ihall  be  inherited  bv 
children  of  7.  P.  his  brother;  and 
his  teflament  may  be  well  executei 
appoints  L.  C.  otLtnJem,  merchani 
executor,  giving  him  In  that  qoali 
full  power  as  can  be  given  to  a  1 
mentary  eicecutor.  S.  P.  dying  ii 
tcjlator's  life-time,  his  fnrvirtng  £ 
and  next  of  kin  brought  their  fail] 
have  what  was  devifed  to  her  diftri 
ed,  i.e.  f«a^ executor,  inlified  1 
iniitled  to  it  at  law  and  in  eqi 
S.  P.  being  dead  in  the  teAator's 
time,  what  is  given  to  her  is  a  la 
legacy,  and  the  executor  being  a  I 
tee  only,  it  muft  be  divided  accon 
to  the  ftatute  of  difiributions, 
thirds  to  the  leflator's  two  liilers* 
the  remaining  third  of  this  third  t 
P.  the  only  child  of  the  teflator**  1 
■     'f'ff-  Pagi 

The  (Satute  of  diftributions  is  the  legi 
lure's  malting  a  will  for  a  man,  if 
makes  none  for  htmlelf. 
The  ftatute  of  H.  8.  djftinguilhes  n 
clearly  between  a  wife  and  the  nex 
kin,    than  the  ftatute  of  difltibutic 

The  quellion  was,  whether  the  perft 
eftaie  of  a  brother  who  died  inte.l, 
fhouldgo  wholly  to  his  brother,  ci 
divided  equally  between  him  and 
grandfather;  L'^rA  HarJ^iiie  wa 
opinion,  it  belonged  intirely  to 
brother  j  and  that  the  grand-faihcr  1 
no  right  10  Ihare  in  the  dillribui 
^vith  him. 

Twice  determined,  firfi  in  Peel  vei 
»'bifia-iv,  and  aftrt-wards  in  t.'orbt 
verlus  Rkhardi ;  and  fuccefliTe  del 
mination;  m.ilic  the  law. 

It  would  be  a  ver,-  great  inconvenienci 
carry  the  portions  of  children  t( 
grand-fathcr;  for  it  wonld  be  contr 
to  the  verynatureof  pronfions  amor 
children  ;  as  every  child  may  propt 
be  faid  to  havc_/>^j  accrefccmd,.  ■ 

j&tatute  OF  jTraniis  anb  13eriuricg  : 
asCKimnt.  CUftt.  iSaroieWkcn 
Statues  of  ^^;tinafn.  fifng. 

There  mat  be  a  will  duly  «BCiited 
create  *  charitable  iif;;  and  the  co 
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will  not  fet  up  a  truft  for  a  charity 
'  without  a  declaration  in  writing ;  for 
in  this  cafe  Lord  HarJv:fcke  hf  Id,  that 
charitable   ufes  are   within   both    the 
claufes  of  the  (latute  of  frauds  and 
perjuries;  as  well  within  the  claufeof 
devifes,  as  the  claufe  relating  to  the  de- 
claration of  trulls ;  and  notwithflanding 
there  were  circumllances  which  (hewed 
the  inclination  of  the  teilator  hert,  that 
fome  part  of  his  ellate  (liould  go  to 
charitable  ufes;  yet  he  did  not  think 
the  evidence  arifing  from  thence  cer- 
tain enough  to  decree  this  to  be  a  truft 
for  charity ;  and  that  admitting  parol 
evidence  to  prove  it,  would  be  break- 
ing in  upon  the  ftatute.  Page  141 

The  difahling  ftatutes  againfl  papifls, 
muft  be  conllrued  by  what  is  laid  down 
in  precedent  ads ;  fo  in  like  manner 
the  flatiUe  of  frauds,  though  it  does 
not  govern  the  particular  provifions  c^ 
the  ftatute  of  mortmain ;  yet  it  governs 
the  conilruclion  of  that  ad  as  being  a 
fubfcquent  one.  150 

The  fame  folemnities  required  by  the  fta- 
tute  of  frauds,  to  difpofe  of  a  trull  or 
equitable  interefl  in  freehold  lands,  as 
of  a  legal  ellate  infuch  lands ;  nor  can 
a  teftator  revoke  a  trull,  any  more  than 
he  can  devife  it^  without  thefe  folem- 
nities. 151 

Under  the  llatute  of  inrollment  of  deeds, 
if  a  fubfequent  bargainee  has  notice  of 
a  prior  purchafe,  he  is  equally  afFedcd 
with  that  notice,  as  if  the  prior  pur- 
chafe had  been  a  conveyance  by  feofl- 
ment  and  livery,  ^c.  652 

Atatttte  of  HtmUatfons.  See  lKe« 
Hcmpcion  anH    iFoKClofure,   under 

A  pica  of  the  llatutc  of  limitations  mull 
fay,  the  caufe  of  aiiion  hath  net  accrued 
rjui thin  the  Jix  ytars  \  that  the  defendant 
hath  not  promifcd  to  pay  within  fix 
years »  is  bad.  71 

An  executor  of  a  houfe-fleward  to  Lord 
Bradford^  after  an  acquiefccnce  of  17 
years,  icts  up  a  demand  for  a  large  fum 


due  for  bufmefs  done  by  his  teflator,  to 
which  the  reprefentativeof  Lord  Brad- 
ford  infilled  on  the  llatute  of  limita- 
tions. "  Satisfadion  to  be  prefumed 
from  the  length  of  time ;  for  it  is  not 
to  be  imagined  if  any  thing  was  really 
due  to  the  plaintiff,  that  he  would  have 
been  quiet  under  it."  Page  105 

To  take  a  debt  out  of  the  flatutc  of  limi- 
tations, there  mud  be  a  direct  admifpon 
of  it ;  and  in  fevcral  cafes  it  has  been 
held,  there  mult  be  an  exprefs  promife 
to  pay.  107 

A  truft  for  payment  of  debts,  has  been 
held  to  revive  fuch  as  have  been  barred 
by  the  ftatute  of  limitations,  but  though 
now  eftabliihed  in  equity,  judges  have 
always  nArmured  at  at.  107 

Where  real  eftate  has  been  affededby  fuch 
ftale  debts,  it  is  in  a  plain  cafe,  and  not 
where  it  depends  on  an  account  to  be 

^  taken.  107 

The  rule  in  relation  to  redemptions  ella- 
blilhed  here  by  way  of  analogy;/  to  the 
ftatute  of  limitations,  that  alter  20 
years  poflfeflion,  a  mortgager  Ihould 
not  be  difturbcd  is  a  s(txy  rijjht  and 
proper  one.  3 1 3 

A  redemption  was  decreed  in  this  cafe, 
as  the  bill  was  brought  after  a  poflbfllon 
of  1 5  years  only,  and  therefore  is  not 
within  the  bar.  3 1 4 

A  perfon  who  has  taken  a  convcyrincc 
from  a  truftee,  cannot  ftieher  himfclf 
under  a  plea  of  the  ftatute  of  limita- 
tions, 459 

Wefiminjicr  the  Jiccnd  was  intended  to  le- 
cure  the  peace  of  the  church  ;  and  be- 
ing confidered  as  a  ftatute  of  limita- 
tion, is  a  barof  an  equitable  as  wcil  as 
a  legal  rlp^^t ;  and  therefore  the  de- 
fendant's plea  of  a  plenarty  of  fix 
months    and  upwards    was    allowed. 

459 
When  fraud  is  charged,   ihe  defendant 

cannot  plead  the  ftatute  of  limitations 

to  the  difcovery  of  his  title,  but  muft 

an fvver  to  the  fraud.  558 


3L4 


l^t^ 
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jbtatntt  of  ^o^tmain.  See  Statute 
of  jfxaWB  anti  pcrfsrico,    ^.irol 

^ttB. 

The  ftatute  of  mortmain  has  not  abro- 
gated the  ft.itutc  of  frauds,  whkli  be- 
ing made  fcr  the  publkk  good,  ought 
normam  impcncrtfuturis.  P^g^  1 50 

y.  Af.  by  will,  dated  February  8,  1 7  34, 
gives  particuLir  lands,  and  his  perfoaal 
eiUite  to  hi  laid  out  in  lands  to  charitable 
ujc's,  and  declares  by  codicil,  yuly  12, 
1736,  if  by  the  mortmain  ads  the 
eflates  cannot  pafs  to  thofe  ufes^  he 
gives  them  to  A/.  B,  andjiis  heirs.  By 
a  fecond  codicil  of  the  17  th  of  March y 
1736-7.  Reciting  he  had  been  advi- 
fed,  the  devife  of  the  lands  was  void, 
he  gives  his  perfonal  to  the  fame  c4|a- 
ritable  ufes,  and  his  real  ellate  to  the  de- 
fendant A/.  B.  The  mortmain  aft  paflcd 
in  1736,  and  the  tcllator  died  the  8th 
of  February  1737.  "  On  a  cafe  ftated 
f{jr  the  opinion  of  the  court  of  King's 
Bench,  the  judges  certified  it  was  their 
opinion  thofe  cftatcs  wtre  well  dcvifcd 
by  the  fecond  codicil  to  A/.  B.         551 

U\  B.  by  will,  the  third  of  May,  1745, 
gave  50c/.  to  y'. //^  and  J^.  B.  on 
triift  to  Ir.y  out  200/.  in  building  a 
fchool-houfc,  i3\\  and  the  remaining 
300/.  to  be  laid  out  in  land,  or  Jc.ue 
real  fccurity  to  be  a  maintenance  for  the 
maltcr ;  tlic  executrix  refufmg  to  pay 
the  500/.  an  information  was  brouglit 
in  the  name  cf  the  attoniey  general,  to 
have  tlie  trulb  of  the  wiii  in  refpect  to 
this  charity  carried  ihto  execution. 
Lord  Hard lui eke  iaid,  what  thcteftator 
has  directed  to  he  done,  with  regard  to 
the  300/.  is  contrary  to  the  llatute  of 
mortmain,  9  Geo^  2.  a>d  void;  but  the 
' 200L  may  be  laid  cat  in  bdiLling  a 
fchool-houfo  on  any  l:'.:ids  in  the  vil- 
lage of  A^.  thougii  noL  in  tht;  purCKJe 
of  lands.  S06 

The  intent  of  the  af:  is  not  to  rcicrain 
charity,  but  to  prevent  tiie  heir's  being 
difmherited  by  furprizj.  80S 

The  act  reftrains  the  giving  perfonal  ellate 
to  be  laid  cut  in  Lir.dj  ;-S  much  as  the 
devii'e  of  land  iiicif.  808 

Tfac  meaning  cf  words  mufl  be  taken  in 


a 

the  fame  fenfe  as  before  the  a£l^  an 
new  ideas  jiot  fuffered  to  be  annexe 
to  them,  in  order  to  evade  the  ibitutx 

Page  8c 

statute    See  fittmiiitB. 

&;Ocftr.  Sec  aBcniption,3oemptifi 
of  alLcijacr*  ^utx^lxtAm. 

A,  by  his  will,  bequeaths  to  his  tw< 
daughters  Ann  and  Elizxihetb  zyczl 
3/.  od.  capital  dock  in  the  Engliji 
Eaft-India  company,  to  be  cqualii 
divided  between  them  :  after  making 
his  will,  he  fold  702/.  3/.  of  tb 
bank-flock.  "The  court  held  tha 
the  teflator  having  the  /lock  a:  the 
time  he  made  his  will,  he  meant  ti 
give  that  very  individual  flock,  and  th< 

^  (ale  of  part  aftenVSu-ds  was  an  ademp 
tion/;o  tantoJ**  I2( 

Laying  out  the  nioney  in  South-Sea  ftocii 
is  not  a  good  fecurity,  according  to  lk< 
terms  of  the  trufl,  as  it  is  fubje^  « 
lofTes ;  for  the  diredlors  may  trade  awai 
the  whole  ftock,  whilfl  they  keep  with 
in  the  terms  of  their  charter.  44^ 

South-Sea  annuities  and  bank  annuities 
are  only  and  properly  good  fccurities ; 
for  it  is  not  in  the  power  of  the  dircdcr 
to  bring  any  lofs  upon  them.  444 

^ubpojtu.     Sec  p;cccf0. 

Though  contemptuous  words  were  fpo^ 
ken  of  a/ubptrna,  and  the  perfon  fer>- 
ing  it  ieverely  beaten,  yet  as  thcii 
facts  were  proved  by  the  oath  of  a  fin 
gle  perfon  only,  the  court  would  not  ii 
the  firft  inftancc  orcJer  him  to  flam 
committed;  but  made  a  rule  apoi 
him  to  ihew  caafe  why  he  fhould  no 
flan  d  committed.  2i< 

Mr,  Ed'jjards  the  regifler  on  being  afked 
faid,  he  took  it  to  be  the  rule  of  th 
court,  that  on  a  motion  for  a  commit 
ment,  the  oath  of  two  pcrfbns  was  ne 
ceil'ary  to  prove  contemptuous  words 
upon  ferving  the  procefs  of  the  court 
but  one  was  fuffident  to  prove  a  hatter 
on  the  perfon  by  whom  it  was  fen  eii 
Lord  HardiAjicke  doubted  of  this  dif 
fercnce,  2i< 
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The  obtaining  a  fupplicavit  docs  not  juf- 
tify  a  wife's  elopement  from  her  huf- 
band;  for  it  is  a  fecurity  taken  for  her 
on  fuppofition  that  they  arc  to  live  to- 
gether. -  Page  550 
» 

^utreuncn    Sec  iFafljer  anB  ^an. 


The  furrender  of  copyhold  eftates  njnft 
have  the  fame  conftruftion  with  feoff- 
ments at  law,  and  other  conveyances, 
and  not  as  a  will ;  and  if  the  limita- 
tions of  a  copyhold  are  fo  framed  as  ty 
the  rules  of  law  chcy  are  void,  they 
mud  take  their  i>te,  and  no  intention 
can  make  therm  good,  1 1 

A  Steward's  indorilng  on  a  furrender  of 
a  copyhold  the  ufes  of  itj  is  fufficient 
without  fpecifying  them  in  the  court- 

'   rolls,  74 

The  court  will  fupply  a  furrender  of  a 
copyhold,  where  there  is  a  charge  upon 
it  for  the  jtayment  of  debts.  77 

One  queftion  was,  whether  the  want  of  a 
furrender  of  a  copyhold  eflate,  Ihall  be 
fupplied  in  favour  of  a  wife  or  child ; 
the  court  was  doubtful  whether  it  could 
agalnil  an  heir  difmheritcd  of  the  real 
eilate,  S.J^*  diredls  his  executors  to 
place  out  at  intereft  1000/.  in  tlieir 
own  names,  and  that  the  ihterefl  ihould 
be  applied  for  the  mainiinance,  i^c.  of 
his  grandfon,  and  that  they  might  pay 
all  or  any  part  of  looo/.  and  intereil  in 
binding  him  apprentice,  and  fo  much 
as  (hould  not  have  been  fo  applied,  he 
direded  (hould  be  transferred  to  his 
grandfon  at  2 1 .  181 

The  teftator  himfelf  put  his  grandfon  ap- 
prentice to  an  haberdafher,  and  paid 
126/.  with  him  to  his  niafler;  and  a 
year  afterwards  made  a  codicil  to  his 
will,  by  which  he  gave  him  a  legacy  of 
1000/.  The  quellion  was,  whether 
the  1 26  /.  for  apprenticing  him  was  an 
ademption  fro  tanto?  "The  court 
was  of  opinion,  as  the  looo/.  was  not 
given  for  this  ufc  alone,  but  for  other 
purpofes,  and  the  codicil  being  made 
after  this  fum  had  been  fo  laid  out,  it 
was  a  confirmation  of  the  legacy,  and 


amounted  to* a  republication  of  the 
will,  and  decreed  the  v/Iiole  1000  A  to 
the  grandfon.  Page  181 

As  furrenders  of  copyhold  eftatesare  often 
made  by  the  furrender  in  extremis ,  and 
when  he  is  inops  confilti^  they  are  to  be 
confidered  as  wills,  and  conftrued  fa- 
vourably. 734. 

{&urt)itioj.    Sec  aanteaanfa. 

A.  gives  iooo/.  amongfl  four  perfons  as 
tenants  in  common,  and  directs,  if  one 
of  them  die  before  21,  or  marriage,  it» 
fhall  furvive  to  the  other  ;  if  one  dies 
his  111  ire  will  furvive  to  the  other  three; 
but  if  a  fecond  die*;,  nothing  will  fur- 
vive but  his  original  Ihare,  for  the  ac- 
cruing fhare  was  as  a  new  legacy.     80 

A  will  may  be  fo  made,  that  what  is  ori- 
ginally given,  and  what  accrues  by 
others  deaths,  fhall  go  to  the  furviyors. 

81 

The  intention  of  tellators  in  thefe  cafes  is 
to  prevent  any  thing  going  to  Gran- 
gers, fo  that  former  determinations 
are  contrary  to  their  intention,  though 
confident  with  the  rules  of  law.        9i 


Cenante  m  Common.    See  B|:tn^ 

j^  H,  dcvifes  all  his  manors  to  his  four 
children,  IF,  C,  A,  and  T.  their 
heirs  and  afiigns,  equally  to  be  divided, 
between  them,  (hare  and  fhare  alike, 
as  tenants  in  common,  cud  not  as  join- 
tenants  tAJith  benefit  cf  furvi'vorjhip^ 
**Lord  Haniivicke  was  of  opinion,  the 
tellator  meant,  if  any  of  his  four  chil- 
dren died  before  2 1 ,  it  ihould  go  to  the 
furvivors,  having  ufed  the  fame  words 
in  the  precedent  claufe  relating  to  his 
perfonal  eftatc,  and  given  tho  benoiit 
of  furvivorlhip  there,  if  eiiiicr  died 
before  21.  524 

The  words  equaHj  to  6e  JiviM  imports  a 
tenancy  in  common  in  a  will,  if  there 
are  no  more  words.  525 

The  word  equally  only,  will  make  a  te- 
nancy in  comnion  in  a  will.  733 

The  arguments  of  Mr.  Jullice  Gou^d  and 

TourtoMi^ 
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are  more  agreeable  to  the  re^on  of  the 
thing,  and  Lord  Chief  Juftice  Helt't 
more  fubtle.  P^g*  734 

If  two  perfons  advance  money  apon  a 
mortgage,  thou^  the  conveyance  be 
made  to  them  jointly,  it  ftuUl  b:  a  te- 
nancy ' 


Where  a  hafband  ii  but   tenant  by  the 

curtefy,   and  has  only  an  interell  for 

life  in  the  wife's  eftate,  he  cannot  af- 

fefl  that  eftite  without  her  joining. 

436 

Lands  on  which  there  were  leaJe*  for 
years  exifting,  and  a  rent  incurred,  dc< 
fcended  on  a  wife,  as  tenant  in  tail  ge- 
neral, who  furvived  three  months 
after  the  rent  day  incurred,  though 
ihe  made  no  entry,  nor  recvved  any 
rent  during  her  life,  yet  thii  was 
fuch  a  poffeOion  in  the  wife  as  made  the 
huFband  tenant  by  the  curtefy.       469 

The  hulband  would  have  been  tenant  by 
the  curtefy  if  (he  wife  had  died  before 
the  rent  day  camel  47 1 

The  rents  under  W.'s  will  being  to  be 
applied  to  the  feparate  ufe  of  the  wife, 
and  the  trultees  who  had  the  Tee  in  all 
the  real  elbte  being  to  permit  her  to 
difpofcof  it,  the  whole  legal  eftate  of 
the  inheritance  was  in  them,  and  there- 
fore neither  in  law  or  equity  was  the 
huftjand  tenant  by  the  curiely.       716 

23eriu  fo;  ^cars.    Sec  Cftatc  fs; 

If  a  father  marries  a  daughter  without 
requiring  a  fettlement,  though  it  may 
appear  a  hardjhip,  yet'  the  court  can 
give  no  reliff;  ior  it  is  eftabliilied 
now,  that  a  hulband  may  difpofe  of  a 
wife's  terra,  or  tl;c  truft  of  her  term, 
and  prevent  ajiy  thing  fur\-iving  to  the 


interell  of  the  public,  as  timber  ir 
thereby  circolate  for  Aipping, 
other  u&s.  Part 

The  firft  owner  of  the  inheritance  1 
hare  timber  blown  <down ;  for  the  1 
mufi  become  the  property  of  I 
body. 


430 


aDimber.    See  CSlsae,  2C:c». 


The  reafon  why  the  common  law  gave  fo 
largeapUMfr  lo  a  tenant  for  life,  ii>i/i- 
vutimptachminlBf'xnjle,    was  ior    the 


S^pjrtfaal  Court.    Compoltti 
Keal. 

To  intitle  htmfelf  to  tithes,  a  redor  1 
nothing  to  do  but  to  prove  himfelf  I 
as  to  a  vicar,  otherwife,  for  he  m 
lliew  an  aftnal  endowment.  4 

Setting  up  a  moditi  docs  not  preclude  I 
defendants  from  objeAing  to  the  ptai 
tiffi  title  to  tithes.  ^ 

A  certificate  of  the  orisinal  agnemc 
between  the  re&or  and  the  vicar  in  1 
lation  to  tithes,  mnft  xppear  to  coi 
out  of  the  Charter-Honfe  of  the  k 
bot,  and  not  out  of  his  hands  only, 
it  cannot  be  read .  ri 

A  vicar  may  not  only  be  endowed  of  ti 
tithes  of  a  parifli,  bnt  t>fx  penfion  lik 
wife.  ji 

WheK  an  impropriator's  right  does  n 
come  in  quellion,  he  need  not  be  mai 
a  party  to  abill  for  fubtradion  of  tithe 

A  grant  from  Queen  Mary  c^Jetimai  U 
Jomm  M  fani  (J  tiHMCs  aliai  Jicinio 
thefe  general  words  are  not  fufficici 
tobarthereflor  of  his  common  rigl 
of  tithei,  unlefi  exprefsly  ftated  »h 
was  the  right  of  the  crown,  5  j 

The  Houfe  of  Lords  reverfed  a  decree  ■ 
the  Exchequer,  for  being  too  hally  i 
rejefling  a  me^ui  as  too  rank,  it  betn 
too  much  for  that  couk  to  determine 
to  be  no  «#/»,  where  the  evidence  w; 
not  conclufive  againfi  it,  bnt  prefam; 

n  antlent  compofition  is  (ynonimoi 
with  a  mo/*;,  unlefs  fomething  b 
fhewn  that  breaks  in  upon  its  immemt 
,i,h,f,.  Si 

Ttal  eompejititn  is  where  an  agre^mer 
is  made  with  a  parfon  or  vicar,  wit 
the  patron  and  ordinary's  content,  tha 
fuch  lands  Ihall  be  difchsrged  frcm  th 
payment  of  tithes  ynffr<it,  on  acceun 
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of  a  recompcnfe  made  to  the  parfon  or 
vicar  out  of  other  lands.        Page^^d 

Where  there  is  no  objedion  in  point  of 
law  to  modujfes^  nor  tithes  in  kind  ever 
received  within  the  memory  of  man, 
the  court  will  not  decree  an  account  of 
tithes.  53^ 

In  May  1743  a  bill  was  brought  againft 
the. defendants  for  tithes:  •  the  28th  of 
April  1746  the  caufe  was  heard  at  the 
RolUi  and  an  account  decreed,  and  the 
defendants  direded  to  pay  what  (hould 
refpcdtively  be  fou«d  due. — To  a  fe- 
cond  bill  for  the  fame  matter,  the  de- 
fendant pleads  the  firft,  and  the  de- 
cree. Mr.  Baron  Clarke  allowed  the 
plea,  as  the  defendant  would  other- 
wife  be  put  to  double  expence  and 
double  vexation.  590 

Decrees  for  account  of  tithes  in  the  court 
of  Chancery  are  general,  to  account 
for  all  that  are  due,  without  fpecifying 
any  particular  period,  or  limiting  the 
account  to  a  certain  determinate  time. 

A  lay  impropriator  cannot   prcfcribc  in 
non  decimando.  any  more  than  a  fpiri 
tual  perfon.  629 

A  ion,  remainder  man  in  tail  underafet- 
tlcment   mftde   by   a  grandfather,  in 

.  which  the  father  is  tenant  for  life  with- 
out impeachment  of  waftc,  prefers  a 
bill  to  have  the  title  deeds  brought  into 
court.  "  Lord  Hardivicke  refufed  to 
diredit,  and  faid,  fome  third  perfon, 
and  fecure  place  agreed  upon  by  the 
parties,  would  be  a  much  properer  de- 
pofitory  than  a  M after."  571 

The  relief  prayed  the  firll  of  the  kind, 
iuch  applications  have  been  made  a- 
gainfl  a  jointrefs,  and  on  the  remain- 
der-man agreeing  to  confirm  her  join- 
ture, the  court  have  done  it ;  or  where 
a  remainder-man  has  been  a  ftranger  to 
tenant  for  life,  it  has  been  doi^e,  but 
not  in  this  inllance.  571 

SDolI. 

A  general  demurrer  allowed  to  this  bill; 
the  fads  as  ftated  by  the  plaintiff  him^ 
fcif  being  clearly  a  qucllion  at  Law. 

815 


aCcaBr.     See  CoIIicrp,  Cljartet^ 
Cceafon.    Sec  C]c?fuC3?,  WiiW. 

A  devife  to  a  man  and  his  heirs,  or  in 
tail ;  but  in  cafe  he  commits  treafon 
within  fuch  a  term,  it  fliall  go  over ; 
this  is  a  void  claufe.  Pagi  i8«> 

A  man  may  by  will  fubftitute  another  ex- 
ecutor, if  the  firft  (hould  by  treafon  for- 
feit during  the  life  of  the  teftator ;  but 
if  he  means  to  extend  it  beyond  the 
term  of  his  own  life,  it  could  not  take 
efFed,  as  it  would  be  an  cvafion  of  the 
ads  concerning  treafon.  1 80 

Crec0.      See   aDimbcr,    Wade, 
CSate  Ui  Htfe. 

Though  a  perfon  be  tenant  for  life  'with- 
out impeachment  of  'waftcy  yet  this  court 
will  grant  an  injundion  to  reJlrain  him 
from  cutting  down  trees  in  lines  or 
avenues,  or  ridings  in  a  park,  as  they 
arc  for  ornament.  2 1 5 

Whether  trees  grow  natural,  or  were 
planted,  if  they  ferve  as  an  ornament, 
or  (helter,  it  is  the  fame  thkg.         216 

Tenant  for  life,  remainder  for  life,  re- 
mainder in  fee.  If  tenant  for  life 
commits  wafte  in  trees,  and  afterwards 
remainder  for  life  dies,  remainder-man 
in  fee  may  bring  adion  of  wafte.     755 

This  court  will  grant  in  injundion  to  ftay 
jrafte  of  trees  forornament,  ©r  belong- 
ing to  a  manlion-houfe.  75^ 

2Cr0rpaf0.,    Sec  JnfuntfioiT. 

The  court  will  not  grant  an  injundion  to 
reftrain  a  perfon  from  committing  a 
trefpafs  where  it  is  temporary  only  ; 
pthervfcifc  where  it  has  cofitinued  fo 
long  as  to  become  a  nufanCc.  21 

accui.  Sec  jiictt  lactai. 

The  court,  for  the  more  folcran  determi- 
nation, in  fome  cafes  have  direded  a 
fccond  trial,  without  fetting  aiide  the 
iirft  verdid,  for  othcnvife  the  defen- 
dant would  lofe  the  benefit  of  urging 
the  firft  verdid  in  his  favour.  542 

A  trial  at  bar  was  dire  Aed  in  the  court  cf 
King's  Bench,  on  the  party  who  prayed 
a  trial  at  bar,  confcnting,  that  if  he 

•  prevailed. 


^lu 
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prevaned,  hcwoaldbe  contented  with 

nifi  prlui  coiis,  or  otherwife  it 

DDt  have  b^en  granted.  Pagii\(3 

STcoticr  anD  CoalicE.rcn.  Seel£jil> 
meat,  ISdiibcu^t. 

Though  tfovfr  will  not  Ue  again.1  a  car- 
rier for  negligen;::,  ytt  it  he  bruaks 
open  a  box,  and  takes  the  goods,  tref- 
pafi  will.  46 

A  fpecific  legacy  being  left  to  i.  heap, 
plied  to  the  plaLntitF,th£  executor,  who 
alTented,  but  delaying  to  deliver  it,  L. 
brought  an  aclion  of  trover  fc 
had  a  verdidl,  and  zoo  /.  damages :  the 
«xecutor  preferred  his  bill  here,  and 
£lled,  ift,  an  aSion  of  trover  would 
not  lie  for  a  legacy  ;  and  zdly,  that  it 
is  a  verdid  againit  confcience,  the  da. 
mage  being  exceflivc.  "  Lord  Hard- 
•uiUJie  held,  that  after  an  executor  hi 
aJTented,  an  a>ftion  of  trover  certainly 
lies  for  a  legatee ;  and  that  this  was 
not  a  cafe  where  they  would  relieve 
rgainlt  a  vcrdift,  and  therefore  he  al- 
lowed thepleaof  the  vardifiand  Judg' 
ment,"  320 

Trover  may  be  brought  againft  an  execu- 
tor of  the  pcrfon  who  converted  the 
tinil>cr  to  his  own  afc.  757 

Cruft  anti  CtuCcc.  See  atsmfnffira- 
ta;,    CoantcUo;,    IB^^M   p;o9:o, 

)dDabumoua<]:t]tl.ti,l3l:irCt?3re,iLfmu 
tdtion  oC  4EfljteB,  Cenn  fo;  {<cars, 
jfttatutc  of  Lfinitacioitfi' 

A  truflee  has  a  mere  legal  right  only,  but 
:in  exocuto.-  h.is  more,  for  if  there  is  a 
furpiiis,  hehuabenelicial  iatercll.  96 

In  infant  truH'.'c  may  Ie\7  a  fine;  .b-jt 
Lord  HarJiuiike  was 'doubtful  whether 
he  can  fuller  a  recovery  without  a  privy 
fcal.  16+ 

This  court  will  endeavour  to  deliver  a 
truflee  from  a  mifapplication  of  trull 
money.  444 

Where  atruftee  errj  in  the  management 
of  the  truft,  yet  if  he  goes  out  of  it 
wiih  llie  ap;?r(>ba(ion  of  the  cejluy  qut 
Iruft,  it  iau;t  bf  firlt  made  good  out  of 
theperfon'seftate  wiioconfenied.  444 

It  would  be  dangerous  w!icr«  a  pcn'oi) 


enters  on  ihe  foot  of  the  troff,  aic 
vcr  makes  any  declaratior.  of  his  I 
ingperformcd  the  Uuft  in  j^crfuani 
the  will,  toconftruethi-fuch  an  en 
as  that  a  fine  and  non-claim  wooM 
the  right  of  the  plaintiffa  rcmaind 
man.  />„,  , 

If  truftees  will  bind  themJelvri  tobcl 
ble  for  the  afts  of  each  other,  u  tl 
have  done  here,  the  court  will  not 
lievc  them,  cfpccially  in  the  cafe  ol 
compolition  of  debts  as  this  was.    j 

Though  there  are  not  negative  words  u 
deed,  that  truftees  ftiall  not  be  lial 
for  one  another's  aSs,  yet  the  cot 
will  not  make  them  fi>,  ibr  more  th 
each  has  received.  •  jj 

If  they  all  join  in  a  receipt   fiw  mone 

the  court  will  make  that  tniftee  liab 

only  who  received  itj  otherwife  as 

executors,  beatafe  they  need  not  joii 

S! 

CriSs  fO;  ramns  ID3t^%ters  fdo 
tfons,  anil  ^c'tieitt  of  IDebts.  S< 
Coitions,  ana  tSt^abfants  fo;  Cbi 
A^n,  ftatfofiiRien,  Conringcnt  Ui 
mainntr. 

The  truft  of  a  term  was  for  railing  poi 
tions  for  a  daughter  in  default  of  iHu 
male,  payable  at  31 ,  orwurriage ;  th 

mother  died,  ieaving  no  fon,  ajid  on! 
one  daughter,  thrplaindf  s  wife,  wh 
with  her  hiiibaud  brought  their  bi 
.againil  the  father,  and  the  truflecs,  t 
r.:^  the  portion  immediately  :  "Th 
court  was  of  opinion  (he  was  not  inti 
tied  to  have  it  railed  in  theiathcr'slift 


UcmatiiDcrs-    See  CBufte. 

Sir  7. H.  by  will  dciifcd  his  lands  afte 
the  death  of  his  »v;fe,  an^  atrufttcm 
of  1 000  years  to  his  fon  B.  H.  for  91 
years,  if  he  fliould  fo  long  live,  re 
mainder  to  trullees  and  their  heir*  dur 
ing  the  life  of  ^.//.  to  prefcrve  con 
tingent  remainders,  remainder  to  th 
firft,  ttfi-,  fon  of  B.  H.  remainder  to  Si 
y.  H.'%  lircond  fen  in  the  fame  manner 
lAtth  like  remainder  to  all  his  oihc 

•  fOG« 
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fans,  renainder  to  Sir  7- H.'s  daugh- 
ter*, remainder  to  his  heirs :  a  power 
for  B.  U.  and  the  other  fons,  within 
two  years  after  being  in  pofleffion,  and 
having  afonof  eighteen,  to  revoke  the 
former  ufes,  and  limit  new  ones,  fo  that 
the  prcmiiTes  be  |imitcd  to  the  heirs 
malt  of  the  kns.—B.H.  died  without 
iffuc— ^.  H.  fecond  fon  of  Siir  J.  H. 
■nuried,  and  has  a  fon  C.  H.  torned  of 
31.  They  became  indebted  by  bond 
to  creditors,  and  afGgnthc  fettled  eftate 
in  truft  for  them,  and  agree  to  fiiffer  a 
recovery,  to  make  the  affignmcnt  more 
effeftual.  7-  H.  fifth  fon  of  Sir  J.  H. 
M  living,  all  liis  other  fons,  who  had 
intennediate  remainders  are  dead. 
"  Lord  Harti-wjckt  of  opinion,  this  was 
not  fuch  a  cafe  as  would  induce  the 
court  to  decree  a  trufteeto  join  in  a  re- 
covery, and  difmifled  the  bill  brought 
by  creditors  againlt  the  heir  at  law  of 
the  furviving  trultee,  to  compel  her  to 
join,"  Pagtzz 

Where  the  intent  of  the  owner  of  an  ellate 
appears  to  preferve  the  limitations  he 
has  made  of  it,  as  far  as  poiGble,  the 
court  will  efiefluEte  this  intent,  wicre 
the  ufes  are  executory.  24 

The  court  would  not  declare  whether  the 
Iruftees  joining  would  have  been  liable 
to  mak(  fatis^dion  for  fuch  a  breach 
of  truft.  '4 

Making  the  father  tenant  for  99  years, 
inilc^  of  giving  him  the  freehold,  is  to 
prevent  his  having   fucli  an  influen 
over  the  fon  when  of  age,   as  to  drs 
him  in  to  deftroy  the  fettlcmcnt. 

CbuMeigh  and  Jrcbir'i  cafe  gave  rife 
the  inferring  truftecs  to  preferve  co 
tingenl  remainders.  7 

The  want  of  a  veiled  ellate  in  feoffees  to 
ufes,  was  a  defeft  that  called  for  a  re- 
medy. 753 

It  was  fettled  in  ChelmtUf'i  cafe  that  truf- 
tecs took  an  cRute,  and  doubted,  till 
then,  whether  they  had  any  (nore  than 
a  right  of  entry  in  cafe  of  forfeiture, 

The  truftces  might  Live  had  an  injunilion 
to  flay  wafte  before  the  contingent  re- 
mainder-man came  in  r£i.  753 

Truftces  to  preferve  contingent  remain- 
ders may  be  guilty  of  alireach  of  truft, 
and  are  puniihable  for  it.  75,) 


An  alienee  is  not  aiT^fled  by  the  ift 
of  the  truftee,  but  by  notice  of  the 
truft.  P^s'  7S+ 


'  I  ^HE  cafes  in  which  this  conrt  le- 
I  lieVes  againft  verdiits,  are,  where 
the  plaintiff  kjiew  the  fad  of  Jiis  own 
knowledge,  to  be  othcnvifc  than  what 
the  jury  found,  and  the  defendant  was 
ignorant  of  it  a:  the  trial,  ii^ 

Where  a  defendant  fubmits  to  try  it  ac 
law  firil,  when  he  might  by  bill  of  dif- 
covcry  have  come  at  the  facl,  from  the 
plaintiff's  anfwer  on  oath  before  fuch 
trial  was  had ;  the  court  will  not  al- 
ways relieve  againft  a  verdiil,  .      224 

Allowing  the  damages  to  be  cxcefiive,  the 
defendant  at  law  ought  to  have  applied 
to  the  court  where  the  caufe  was  tried* 
and  moved  for  a  new  trial  on  that  ac- 
count, m 

Though  the  jury  make  a  wrong  canclu- 
fionin  a  fpecial  verdifl,  the  court  will 
judge  by  the  fail.  jjj 

KtSrv  3lnterett,     See  ^o;tfons  of 

aitO  ttK  IDfMflon  under  £,tsacp,  oC 
i<esades  oi  )9o}tlons  tieftcti,  l,ap> 
fee,  0;  ®i;tf»su(lt)calDeti». 

A  direflion  to  truftses,  to  pay  a  principal 
fum  after  the  death  of  a  father  and  mo- 
ther to  their  iiTuc  equally,  to  fons  at 
21,  to  daughters  at  21,  or  marriage,  is 
only  a  circumilance  or  qualification  in 
the  perfon  receiving,  and  was  not  in- 
tended to  accelerate  the  paymcBt,  or 
veft  it  in  the  children  ;  for  the  direc- 
tion of  the  payment  is  the  gift,  and 
will  not  -at^  till  the  time  of  payment 

Where  a  legacy  is  given  generally  at 
marriage,  or  at  2 1 ,  the  veftingand  time 
ofpaymeniare  tho  fame,  101 

Where  a  legacy  is  aflually  vefted,  at  if 
given  to  /i.  payable  at  21,  yet  it  Ihall 
not  carry  intcreft.  loa 

F.  gives  two  thirds  of  his  real  eftate  to 

his  fon,  to  hold  tahim  his  heirs  andaf- 

figns  fur  ever  :  but  in  cafe  Ite  dies  be- 

lure 
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fore  he  fhall  attain  the  age  of  21,  or 
without  ilTuc,  then  to  the  teltacor's 
wife,  her  heirs  and  afjigns ;  the  fon 
died  lifter  2 1 ,  without  ifTue.  "Lord 
Hardtuicit  held  it  to  be  a  veSed  eflate 
is  fee  in  the  fon,  as  he  attained  ii,  and 
though  he  died  without  ilTue,  that  it  did 
not  go  over  to  the  mother,  but  defcend- 
ed  on  his  heir  at  law."  ^'g'  '93 

C.  F-  devifed  54,000/.  to  hii  executon, 
l^c.  in  truft  CO  invell  the  fame  in  ^- 
vernment  or  other  fecurities,  and  to 
pay  the  yearly  intereft  thereof,  to  all 
his  children  by  hb  late  or  prefent  wife, 
fliare  and  fluuv  alike ;  to  thofe  that 
were  born  of  the  latter  at  the  age  of 
31,  and  each  of  his  daaghceri  fnares 
to  be  paid  daring  their  lives,  and  after 
each  and  every  of  their  refpcftive  de- 
ceafes,  to  divide  the  ftiare  of  the  fecu- 
rities wherein  the  firm  (hail  have  been 
invefted,  among  the  ilTue  of  fuch  of  my 
children,  who  fhall  happen  to  die,  in 
fuch  proportions  as  an/  of  my  children 
fo  dying  Ihall  refpeflively  appoint; 
and  for  want  of  fa ch  appointment,  then 
to  divide  fuch  (hare  of  the  fccurity 
equally  among  fuch  rcfpcflive  ifTue  of 
any  of  my  faid  children,  at  their  ages  of 
3t ;  and  in  cafe  any  fuch  ifTue  fhall  hap- 
pen to  deceafe  before  n,  then  the 
Ihare  of  him,  her  or  them  fo  dying 
fliall  go  to  the  furvivors ;  and  in  cafe  all 
the  iffue  of  any  of  my  children  fhall 
happen  to  die  before  Zl,  to  be  divided 
equally  among  all  my  other  children, 
or  their  children  ;  the  children  of  any 
of  my  children,  who  fhall  happen  to  be 
dead  at  the  time  of  the  dcceafe  of  the 
longer  liver  of  the  iJTue  of  my  faid 
cliilUren,  (fuch  Iffue  dying  all  before 
the  agcot  zJ,)  to  have  the  Ihare  of 
his,   or  her  parent   equally   between 


then 


3'S 


^Vftcrthc  death  of  C.  F.  (the  tcllator)  /. 
ler  aneof  his  funi  died,  having  lirl)  made 
his  will,  and  his  brother /•*///>  executor 
and  refiduary  legatee,  who  brought  his 
bill  againllth-^  other  children  ot"  C. 
F.  andinfiftei  the  fhare  ofP/itr  in  the 
fum  of  54,000/.  under  the  tcitator'i 
will  abfolutely  veiled  in  him,  r.nd  be- 
longed to  theplaintiff  as  hii  reprcfcn- 
tative,  or  that  it  w;is  fallen  into  the  re- 
fiduum,  and  belonged  Co  the  r<^liduary 


legatees  only.  Lord  Harihaiey  < 
opinion,  it  cannot  belong  te  Pettt'tt 
prefentaCive,  as  it  never  vetted  in  Ptt. 
himfelf,  for  'tis  the  Ihare  onlv  of  ct 
yearly  produce  of  the  54,000/.  that 
given  to  any  of  the  children,  the  piii 
cipal  being  intei^ed  as  a  pruviiion  ft 
the  feveral  fiirfi  of  each  chiM,  nc 
does  it  belong  to  the  rcfiduarr  legatees 
for  this  is  a  particular  legacy  divide 
from  the  refidue,  and  therefore  tb 
Oiare  oi  Ptitr  ought  to  go  among  th 
furviving  children.  P'g*  3  ■ 

If  a  legacy  be  devifed  generally  10  b 
paid  at  1 1 ,  and  the  legatee  die  be 
fore,  yet  it  is  fuch  a  veiled  intereft  i 
the  legatee,  that  the  executor  may  fu 
for  it,  and  recover  it,  for  it  mMHii 
('«  frttftnti,  xhav^filvtK^m  imfattn 
+t 

If  a  legacy  be  devifed  to  A.  at  xt,  c 
when  he  attains  2 1 ,  and  he  did  betoR 
it  is  lapied.  41' 

The  refidue  dtrefted  to  be  paid  equall] 
between  histwo  grandchildren,  atfuc 
time  as  they  fevcrally  attain  zi,  0 
fooner,  if  his  daughter  thinks  fit;  th 
words,  ar  /««neT,  tSt-  make  it  A  veflf 
legacy  and  tranfmiffible.  41: 

miQio;  mo  Vimt&toTinl  ptW: 
See  iCliuitt),  dfljaol,  ^iffiUl 

Local  vilitors  do  not  vifit  but  from  tluv 
years  to  three  years ;  yet  if  they  pleafc 
they  may  hear  complaints  widtin  th2 
time.  10 

If  governors  are  vifitors  alio,  they  are  ac 
countable  to  this  court,  juead  ih 
eflatcs  of  thecharity.  16 

No  court  of  law  or  equity  can  anttcipat 
the  judgment  of  a  vifitcr,  or  takeaiva 
their  jurifdiflion,  for  their  determins 
lions  are  final  and  conclufive.  67 

The  vifitaloriat  determination  is  /cru 
dcmrjfitum,  ^nA  adjudged  in  a  iumm^r 
way  ffiuaduK  ariilrium  iin-m  •viri 
an  J  the tc fore  more  ccnvcuitnl.       0- 

Whcre  there  is  an  indefinite  number, 
lay  corporation  may  incorporate  nr 
member-.  67 

A  vifitor  is  a  propcrer  judge  of  the  ecu 
paratiic  (itncls  of  a  caldidate,  th; 
courliof  law  or  equity.  67 
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An  information  here  is  improper,  the  ap- 
plication (hould  have  been  to  a  court 
of  law»  for  a  nundamus,  to  determine 
the  particular  right  between  the  par- 
tics.       .  Page  6j6 

SSJitnfarp     Conbe^^ince.       See 

N.  the  mother  of  A.  S.  was  feiiled  in  tail 
ex  frovifione  *viri  of  the  ellate  in  que- 
ftion,  reverfion  in  fee  to  her  hufband, 
J.  S.  and  PF.  S.  her  hufband  created  a 
mortgage  term  of  looo  years  on  this 
eflate,  and  N.  joined  in  levying  a  fine 
to  the  mortgagee,  remainder  to  fuch 
ufes  as  ff,  S,  (hould  appoint,  and  in 
default  thereof  to  him  and  his  heirs ; 
IT.  S.  before  the.  levying  of  the  fine, 
on  fale  of  an  eftate  belonging  to  him, 
covenants  with  J,  S.  the  purchafer  for 
quiet  enjoyment,  and  afterwards  makes 
an  appointment  to  truflees  for  particu- 
lar purpofes  of  the  wife's  eftate;  ift, 
to  raife  money  by  fale  of  the  wife's 
eftate,  and  pay  the  mortgage,  and  the 
rcfidue  for  the  benefit  of  his  wife  and 
children.     J.  S.  being  evidted  of  the 
lands  he  purchafed,  and  N.  and  fF.  S, 
being  dead,  brings  his  bill  againfl  j4, 
S,  and  her  four  children  to  fubjefl  her 
eftate  to  the  plaintiff's  demand  under 
the  covenant  of  fT,  S,    *'  It  being  a 
doubtful  cafe,  whether  the  plaintiff's 
debt  accrued  by  breach  of  covenant, 
till  after  the.  appointment  of  IF.  S.  in 
execution  of  the  power.  Lord  HarJ'- 
luicke  difmiffed  his  bill."  410 

The  truft  created  by  the  huft>and  of  the 
wife's  eftate,  would  not  at  law  have 
been  deemed  fraudulent  againft  credi- 
tors, nor  even  againft  a  fubfequent 
purchafer ;  and  if  fo,  this  court  will 
not  carry  it  farther.  412 

Voluntary  conveyances  in  general,  are 
held  fraudulent  againft  purchafers.  41 2 

Glfe.    See  SL.utt,  Cafc 


Where  the  ufe  of  the  recovery  is  declared 
to  be  to  the  recoverorand  his  heirs,  it 
does  not  create  a  new  eftate,  but  he  is 

^    in  of  the  anticat  ufe.  756 


m:ur?«    See  lannutt^ 

If  a  mortgage  be  drawn  for  5  per  cent. 
and  a  mortgagee  takes ^,  ^it  would  be 
void  on  the  word  take,  in  the  ftatuteof 
12  Ann.  Page  154 

Where  the  fuit  might  have  been  brought 
in  the  grand  feilions  ofWaltt,  it  has 
often  been  the  reafon  for  dUmifling 
bills  here.  264 

Haiarl.    See  (BtxnXtiidXi. 

S^d&t.  See  Clmbet,  JnCant,  Jn- 
iunftioa,  Cftatt  fo;  ILife^  Cree0> 
Crol^er. ' 

A  limitation  to  J.  for  life,  to  trufteet  to 
preferve  contingent  remainders  to  the 
firft,  Vc.  fons  of  ^.  in  tail,  remainder 
to  B.  for  life,  remainder  to  his  firft, 
Uc.  (bns  in  tail,  reverfion  in  fee  to  ^. 
who  cuts  down  timber ;  againft  whom 
B.  brought  his  bill  for  an  injunction  to 
ftay  wafte :  tho'  B.  has  no  right  to  the 
timber,  yet  as  he  has  an  intereft  in  the 
maft  and  Oiade,  if  A.  fhould  die  with- 
out  fons,  and  as  B.  could  not  maintain 
an  adlion,  not  having  the  immediate 
remainder,  the  court  continued  the  in- 
jundion.  94 

The  truftees  to  preferve  contingent  re- 
mainders, may  bring  a  bill  to  fby  wafte 
in  the  tenant  for  life.  95 

The  cutting  down  decayed  timber  is  as 
much  wafte,  as  cutting  down  any  other. 

A.  devifes  his  lands  to  his  fon  and  hcira, 
but  in  cafe  he  ihould  attain  21,  and 
die  without  iffue,  then  he  gives  the 
lands  to  his  daughters,  and  diredls 
that  they  ftiould  be  fold,  and  the  mo- 
ney divided  among  the  daughters ;  the 
fon  who  wants  three  quarters  of  a  year 
of  21,  intended  cutting  down  3000/. 
worth  of  timber  ;  the  daughters  bring 
a  bill  to  ftay  wafte:  "  Lord  Hard-wicke 
was  of  opinion,  they  are  in  titled  to  the 
inj  unction ,  as  it  is  purfuing  the  teftator's 
intention,  and  prercr\'ing  the  value  of 
the  cllatcs  intended  to  go  to  the  daugh- 
ters." 209 

Tenant  for  life  fubjcdt  to  wafte,  rcmair- 
der  for  life  difpuniihablc  for  v.'alle,  n- 

muindr** 
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main^Ier  in  ftc,    the  court  will  not 

fuffer  »n  agreement  be^.vcen  two  te- 
nants for  lif:  (d  com:nit  waftt,  to  take 
place  Kgainll  the  .remainder- man. 
Pag:  110 
Wherfc  a  mortj;r.gcir  commits  waltc,  he 
will  be  reftrntiicd,  becaul'c  the  whole 
eftate'isa  ffcurity.  210 

Lord  fliiri/wiriff  declared,  helhonld  have 
na  fcrapic  to  grant  an  injonaion  to 
ftay  w.-ilkc  in  liivourofachild  in  •vtmtre 
/a  mm,  though  it  hiu  been  hicheno 
.    faid  arguii:^!  only,  2 1 1 

He  was  inclinable  to  think,  that  in  an 
executory  dcvifi',  the  heir  at  law  ought 
tobereltrained  JVom  committing  walle. 
211 
Kll  for  a  ra'.isf^ifllon  for  wafte  in  cutting 
■    down  trees  again!!  an  alHgnec  of  the 
Icflceofacoiicge,  after  theadignment, 
■nd  for  Willie  done  before  the  aflign- 
nent,  after  thei'Ikic  ot'the  tenant  that 
cut  dou'n  the  timber  is  determined  by 
aflignment ;  a  billc-innot  be  entertained 
jtierely  for  fatisfattbn,  without  pray- 
ing an  injunftion.  262 
in  walle  the  pjace  wajled  i^  reco\'ered, 
in  trover,  damagn.  263 
To  ilay  the  w.ilti-,  and  not  by  way  of  fa- 
tiit'action  of  damages,  is  the  ground 
of  coming  into  thia  co^rt.  263 
On   bills  to  U:-y  wafte,  the  court  will 
make  a  comjjlete  decree,  and  give  tlic 
lurtv-i:iJLirr.!  a  f:ili:.raa:OT>.  263 
In  .1  bill  to  Ilay  v.T.:t',  a  plaintiff  is  not 
i.7:i;Ii,-d  loauifcovery,  unlcfs  he  waves 
till-  doubli-  ]■>  -nalty.                           45  ; 
If  a  dcfenJ.ini  by  his  anfwer,  admits  he 
has  done  w.il!e  before  tlic  filing  of 
Liii,  thoa^.h  he  fwears  he  has  con 
ni'ited   nanc  fiuar;    yet  that  i>  m 
tuiiiciciic  to  i^iducc  Lhc-  court  to  diJibl^ 
lhcbjuattlo:i.  485 
The  court  will  notgmnt  an  injunftion  to 
ilay  w,.ib  in  digging  mines,  till  the 
anfivttr  \%  come  in,  or  the  defendant 
\v.%i  maue  default,  in  not  putting 

If  ten;:ut  for  life,  by  demife  of  a  bifhop' 
predcceilbr,  commits  walle  during  tlie 
v.icancy,  the  (ueccilbr  fltall  hav 
action  lor  it. 

A  firil  teii.int  lor  life  gave  leave  to  a  le- 
cond,  ^ihlj  tviLs  without  impeachment 


of  wafte,  to  cut  timbcrr  but  the  coi 
granted  an  injun^on  ;  for  he  ong 
not  to  do  wafte  before  the  cAate, 
which  the  privilege  was  aaoexed,  cu 
into  poftelEon.  Pap  73 


Cuiat»'i:ao2its.  See  erpofitun  I 

On  the  marriage  of  Sir  yamn  Jfit,  a  fci 
ilement  was  made  of  two  ILares  in  tb 
New  River  water,  to  him  for  lift,  ti 
his  wife  for  life,  and  after  theirdeccali 
one  Ihare  was  limited  to  fuch  of  lH: 
younger  children  of  Sir  yamti  as  wen 
not  his  htir  at  latu,  or  for  want  ol 
fuch  ilTue  to  the  lifters  of  Sir  Jamit  and 
their  children,  as  he  Ibould  appoist, 
and  the  other  ftiare  alfo  to  the  lilleri  u 
he  Ihould  appoint  j  but  in  calc  of  do 
iirueofSir7^w>  or  if  he  fhouldmskc 
no  appointment,  the  fame  was  limited 
to  the  fiAers,  and  the  cbUdrin  i/<U- 
tbarini,  one  of  the  fillers  under  whom 
the  pUir.tifti  claim,  in  fuch  manner  u 
they  were  intitled  to  one  whole  flure, 

3i« 
The  fettlement  being  in  the  defendaot'i 
cuftody,  the  bill  was  brought  for  1 
Ihare  in  the  New-river  water,  and  an 
account  ofmefae  profits  from  the  death 
of  "Jamct  Afl>t  the  father  of  the  de- 
fendant's vvifc,  who  claims  a  right  v\ 
fuel)  ihare  as  heir,  and  as  if  no  fettle- 
meat  hadbeenmade  ;  a  fine  was  levied 
alio  of  th:;  two  fhares  id  the  three  coun- 
ties the  waters  ran  through,  and  ihej 
have  received  the  proii  ts  from  Sir  ^muj 
^-f'sdeathin  1733,  till  the  filing  of  thi 
billin  1741,00  the  plaintiff's  difcover- 
ing  there  wai  a  fettlement.  "  Asitit' 
lates  to  other  eitates,  the  fettlcmcn 
muft  be  produced  in  any  court  of  lav 
and  equityon  notice;  and  there  mut 
be  an  account  of  rents  and  profits  froo 
the  time  the  title  accrued,  becaufe  thi 
fcttlemeoi  was  in  the  hands  of  the  de 
fendants,  and  though  they  knew  thi 
plaintiff's  title,  yet  they  did  not  dii 


ciofe  it.  33< 

I'hough  it  is  a  matter  of  law,  yet  U» 
court  may  determine  upon  it,  for  jt  i 
not  neccliiu-y  that  every  legal  qoellie 
be  feni  talain-  jj 
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Though  fliares  in  waterwork;  are  a  legal 
eftatf  and  i.-orporcal  inheritance,  yet  no 
one  proprietor  can  receive  the  profits 
himlelf ;  and  as  there  is  no  other  way 
■to  get  at  it,  it  is  prober  to  come  into 
this  court  for  mefne  piufiis.   Pap  jjS 

If  there  had  been  only  one  child,  it 
would  have  bfen  excluded  by  the 
words  ether  than  fitch  as  Jball  it  htir  er 
la-ji,  or  if  there  had  been  feveral 
daughters,  a^  they  would  have  made 
but  one  united  heir  they  would  havt 
been  excluded,  or  if  both  fons  and 
daughters,  and  reduced  only  to  mt 
child,  the  child  could  not  have  taken. 

&B1U  ant  CcQament.  See  Cotifcfl, 
coppiioiti,  eaoitps,  dE):|Kiatfon  of 
tSloitis,  fdoQicr,  Cenantfl  In  Cant< 
tnoR,  Statute  of  jfrauos  anD  ^i^ 
juries,  Cncuto^  jFattiet  ano  ^on^ 
Apirittal  Court,  Setiocatfon,  Qeir, 
isaojtiB,  jt>u[t)itio;,  Cenant  b?  ttit 
CurtcCc.  31tifdnt,  )9ublftattoii  of  a 
ntill,  Crearon,  Ccbts,  jSlpoliatfon. 

A  plea  to  a  bill  brought  to  fet  afide  a  will 
for  fraud,  and  for  appointing  a  receiver, 
allowed  as  to  the  iirA  part,  and  difal- 
lowed  as  to  the  latter.  1 7 

This  court  cannot  fet  afidc  a  will  for 
fraud ;  fur  the  due  execution  is  triable 
at  law  on!)'.  1 ; 

Sealing  a  will  being  required  by  a  power, 
,is  not  to  bedifpenfcd  with.  163 

Where  there  is  no  devifec  named,  tliis  is 
an  ablbluce  omiirion,  and  cannot  be 
fupplied  by  parol  evidence.  z;8 

There  may  be  a  difierence  of  exprellion 
in  wills,  though  the  fame  thing  is 
meant;  and  to  lay  weight  ob  Itria 
forms  of  words,  when  the  meaning  is 
plain,  would  b:  conftruing  wills  with 
too  great  nicety.  5 1 8 

Lord  Hardtuiekc  iuid,  ihcre  was  no  pre- 
cedent either  in  acourt  of  law  or  equity, 
where  it  has  been  held  a  power  over 
real  ellate,  executed  by  an  infant,  is 
good  ;  and  declared,  as  he  could  find 
none,  he  would  mnkc  none  ;  and  that 
the  difpolition,  //'.  in  this  cafe  has 
attempted  to  make  by  her  will  could 
not  take  place.  695 


IDebite  0%  IDeUree.  See  Sdiets,  VtftcO 
3nttre1t,  OEFPoatton  of  mortis. 
Vreafon,  ettatte  pur  auter  Die  %U 
mftatfon  of  CSatee,  3ntentfon- 

ff.  devifed  all  his  houfchold  goods,  cat- 
tle, com,  hay,  and  implement)  of  huf- 
bandry,  and  Itock  belonging  to  hit 
hou/e,  mcffuBgi,  farm  amd  pTttmiJfii,  he 
held  byleafe,tohiswifefor life:  amalt- 
houfe  being  included  in  the  leafc,  the 
flock  of  that,  as  well  as  the  ftock  in 
hafbandry,  will  pafs  by  this  bequeS. 
Page  6+ 
A  man  devifes  al!  his  real  ellate  to  A.  af- 
terwards a  particular  farm  to  B.  it  11 
an  exceptbn  out  of  the  generality  to 
A.  lot 

Where  a  man  devifes  fuch  a  quantity  of 
corn,  or  number  of  Iheep  generally,  it 
is  a  devifc  of  quantity  only.  izi 

Where  an  ellate  has  been  devifed  before 
it  was  mortgaged,  the  devifee  takes 
the  equitable  intereft  fubjeft  to  the 
charge.  1^9 

S-  b)'  Che  fourth  claaft  of  hts  will  fays, 
that  my  cldell  fon,  and  his  ifliie,  l£e. 
fliall,  after  my  death,  have  all  my 
whole  cflate,  real  and  perfonal,  except 
ftill  what  I  have  given  to  my  wife, 
and  Jhall  give  by  other  difpofiiions  to 
her,  iSc.  "  The  exception  takes  out 
of  this  refiduary  devife  only  the  intereft 
givan  to  the  wife,  and  not  the  things 
themfelves.  igt5 

The  direding  the  truftees  xodi/pofe  of  all 
his  real  and  perfonal  eilate,  does  not 
import  to  fell,  but  to  manage  it  to 
the  beft  advantage  for  the  family.  287 
Plate  wtl  pafs  by  a  devife  of  houfhoM 
goods.  3^0 

Itebocitfcn  of  a  'miVi.  Sec  fitsXt. 

IttetiOfdttOIT. 

B.  byawillin  1739  E'*'^'  ^1!  his  ellate, 
reji!  and  perfonal,  to  his  brother,  arid 
makes  him  executor:  In  1-40,  h;^  a 
deed  poll,  he  grants  to  his  wife-  all  his 
fublt..-.i;e  which  he  now  has,  or  hereafter 
may  havs,  ■'  Lord  Haidvikte  held 
the  wiii  was  revoked  as  to  all  the  per- 
fonal ellate  by  the  deed  poll ;  but  as  it 
cannot  operate  as  a  graut  of  it  to  ihe 
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wife,  the  perTonal  eftzte  maA  be  dif- 
tributed.  Pagtyt 

An  incomplete  aR,  And  void  at  law,  has 
,  been  held  a  revocation  of  a  will.       73 

Though  the  deed  poll  was  a  revocadon 
of  the  legacies,  yet  the  executor  con- 
tinuing, the  will  mull  be  proved,  but 
he  U  become  a  cruftee  for  the  next  of 

.Where  there  ii  an  inteftacy.  the  law 
knows  no  dilTcrence  between  an  abfo- 
lute  and  a  qualified  one.  73 

The  executor  muA  in  this  cafe  diftribute 
according  to  the  cuffom  of  LcuJan,  as 
the  tellator  was  a  freeman.  73 

Revocations  of  wills,  legacies,  fcfc.  by 
furrendring  and  taking  new  leafes,  have 
been  alt  in  the  cafes  of  legal  intcrefls, 
andnotonalcgacyofa  truftellate.  176 

A  court  of  equity  does  not  favour  revoca- 
tioRs  of  wills  contrary  to  a  plain  inten- 
tion of  the  teAator.  179 

This  court,  in  revocations,  governs  itlelf 
by  the  fame  rule  as  courts  of  law  hold, 
only  as  to  difcents  of  ellates,  or  fuccef- 
fions  of  property,  or  to  the  etTeA  of  li- 
mitations of  ellates.  1 7  0 


CDftRcfs.    Sec  eiaitzntt,  IDepofltions, 
jTxau  Vj^F^mf  nation,  9oininf&tiitOf. 


Where  a  pi  ainti  if  examines  only  one  wit- 
ncfs  to  eftablifli  a  I'afl,  yel  the  court 
will  fo  far  lay  llrefi  upon  this  ev'idence, 
as  it  ferves  to  explain  any  collateral 
circumAance.  270 

In  a  matter  that  depends  upon  tradition, 
the  evidence  of  ancient  perfons  is  pro- 
perly admitted.  $78 

The  court  will  not  allow  articles  to  be 
exhibited  againft  the  competency  of 
a  witnef;  n/ifr  fuilicaikn,  becaufe  this 
might  have  been  objedcd  to,  and  in- 
quired  itilo  upon  the  examination.  643 

The  court  will  allow  fuch  articles  f«  li/t 
crtdil  cf  a  luilnrjt  ffttr  publkalioa,  bc- 
caiile  the  matters  examined  into  in  fuch 
cafes  were  not  material  to  the  merits  of 
the  caufc  ;  but  not  where  the  com 
tiun  is  to  go  to  foreign  pans  becaufe 
this  would  introduce  a  certain  method 
of  diliiy,  unlefs  no  pcrfon  in  Ea^innJ 
can  t*^r  to  the  perfon's  credit.     643 


nofUi.  Sec  CiepoStioa  ef  tUMt 
and  Jmplftatfon,  Coitliftf9B«  ^tn 
tiitgent  Stmainstr.  flflino^  Iff:  e 
Satsn  anD  Jfttatt  jkutaa  e<  J^jt 
ntafn, 

^*rJt  are  not  die  prindpal  things  in  •■ 
deed,  but  the  iMtntofibtgr*uUri  ani 
though  the  judges  have  no  power  b 
alter  them,  or  infert  others,  yet  the] 
ought  to  conftrue  them  the  moA  agree 
able  to  his  meaning,  and  rcjeA  any  tha 
are  infenfible.  Pagt  lit 

Shall  and  may,  ittz&s  of  parliameat,  o 
in  private  conftitutions,  are  to  be  con 
ftrued  inftrativffy,  l6< 

The  court  may  expound  the  words  of  1 
will,  but  cannot  ftrike  them  out.  13J 

S.  by  her  will,  fays,  I  devife  my  boufe 
iSe.  to  my  fon  Rthtrt,  and  his  heir 
and  afligns  for  ever ;  and  in  cafe  hi 
fhall  happen  to  die  in  hii  minorit)-, 
and  nnmarried,  or  without  Uue,  Igivi 
it  to  roy  fon  Harry  and  bis  heir; 
"  Lord  Hard'uiUke  faid,  the  dfaue  is  n 
go  over  only  upon  one  contingency,  0 
Rahtri'i  <h'ing  during  his  minority 
and  the  eiUte  vefted  in  him  upon  hi 
coming  of  age,  and  is  fubje^  to  hi 
debts  on  fpecialty.  391 

A  disjunflive  at  the  end  of  a  period  Ihal 

not  make  all  the  precedent  fentence 

fo,  if  the  intention  appears  againfi  it 

39 

H.  R.  fuffers  a  recovery,  and  declaies  i 
Aiall  enure  to  the  ufe  of  himfelf,  hi 
heirs  and  aOigns,  anJ  to  fuch  ufes,  b'f 
as  by  his  will,  i^t.  he  Ihould  appoint 
the  word  and  may  be  underftood  di( 
j'unftively  for  the  word  or%  to  faliii; 
the  intention  of  the  teftaior,  who  b 
will  appointed  the  recovery  Ihonl 
enure  to  the  ofe  of  J.  C.  and  J.  D 
and  their  heirs,  on-truft,  f^c.        40 

Any  words  in  a  will  that  arc  fuffident  ( 
Ihew  the  intention  of  a  tefiator,  areful 
licient  to  pafs  an  eAate,  401 

R,  P.  in  the  deiifc at  the  end  of  hit  will 
fays,  "  All  the  reft,  rcfiduc  and  re 
"  matndcr.of  my  goods,  chattels  as 
*'  perfonal  eftate,  together  with  nr 
"  real  eiVatenot  herein  before  derifed 
"  I  give  to  my  wife,  whom  1  apfxitn 
"  fok  executrix."  "  haKdHanhmt 
<<  fad 
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faid,  the  words  together  nvitb  my  real 
^ftatep  will  carry  the  land  and  inherit- 
ance,  notwithilanding  they  are  ac- 
companied with  the  words  ^m/t,  cbat^ 
tih  and  perfiHol  iftate.  Page  486 

It  is  fettled  fince  the  cafe  of  Wheeler  vekns 
Walroon^  in  Men  28.  that  the  rever- 
iion  will  pafs  by  the  words^  reft  of  my 


lands y  in  a  devife. 


492 


Where  a  man  gives  a  farm  in  Dale  to  A. 
and  his  heirs,  in  one  part  of  his  will, 
and  in  another  to  B.  and  his  heirs,  it 
is  now  conftrued  either  a  jointenancy, 
or  tenancy  in  common,  according  to 
the  limitation.  493 

When  a  teftator  gives  all  his  eflate  what- 
foever,  and  wherefoever,  it  compre- 
Itfnds  all  that  he  had,  real  or  perfonal. 

V.      .  494 

Doubtful  and  ambiguous  words,  ought 

not  to  controul  clear  and  certain  ex- 

preflions,  525 

Wxix.  See  p^orcfo,  and  j^e  (IDjceat 
Kesno,  Cjcccution. 

An  adion  brought  on  the  callico  adl,  in 
which  the  pluintifFfcrved  the  defendant 
with  a  copy  of  a  writ,  inftead  of  a  fpc- 
-  cial  capias f  and  afterwards  got  the  cur- 
fitor  to  alter  the  return  of  the  origiftal ; 
the  alteration  is  erroneous,  and  the 
writ  muft  be  fuperfeded.  362 

Where  error  appears  on  the  face  of  the 
writ,  the  propercft  courfe  is  by  plea  in 
the  court  where  it  is  returnable.      363 

The  copy,  though  an  irregular  fervicc,  is 
ftill  an  execution  of  the  writ.  364 

After  original  writs  had  iflucd  under  the 
fcal  of  this  court,  they  were  altered 
and  amended,  with  the  leave  of  the 
cur/itor,  by  the  plaifitifPs  attorney, 
and  then  rcfealed ;  the  defendant  ap- 
plies to  fuperfede  the  writs  on  account 
of  the  rafures  made  in  them  after  they 
were  fealcd  2  **  Lord  Hardwicke  faid, 
as  the  miflakes  were  merely  literal,  or 
verbal,  there  were  no  grounds  to  fu- 
perfede them,  efpecially  as  the  curHtors 
have  declared  it  to  be  the  courfe  of 
their  ofRce,  tlint  when  their  clerks  are 
guilty  of  milbices  in  making  out  the 
original  variant  frum  the  fr^rcipe,  they 
diredl  the  plaintiff's  attorney  to   fet 


them  right,  where  miftakes  do  not  af- 
feft  the  fubftance  of  the  writ.    P,  J95 

Where  an  original  writ  iffues  from  hence  ^ 
and  is  altered,  this  court,  before  the 
return,  have  the  cognizance ;  but 
doubtful  if  they  have  the  return.    596 

No  perfon  after  an  original  writ  is  fealed^ 
can  alter  it>  without  bringing  it  to  be 
refealed.  ^98 

If  writs  are  altered  after  the  return  b  out, 
and  procefj  iHued  upon  them,  and  filed 
in  the  court  of  King's  Bench,  withonc 
having  them  refealed,  it  is  under  the 
cognizance  of  the  judges  there ;  and 
this  court  will  not  meddle  with  them* 

Original  writs  were  at  firft  commifEonal  to 
the  courts  of  common  law ;  for  without 
an  original,  none  of  thofe  courts  had 
any  power  to  hold  a  plea ;  and  a  judg- 
ment where  there  was  no  original  was 
void ;  and  all  the  jurifdidlion  the  courts 
of  common  law  have  now,  is,  upon  a 
prefumption  of  privilege.  C99 

Though,  in  judgment  of  law,  the  original 
is  fuppofed  to  be  taken  out  before  the 
capiasy  yet,  where  the  plaintiff  has  ob- 
tained a  verdift,  he  need  not  fuc  it  out, 
for  the  ftatutes  of  jeofails  cure  the  wane 
of  it,  J99 

The  return  of  the  original  is  mere  form  ; 
for  though  made  in  the  fheriiPs  name, 
it  never  goes  to  him,  but  is  indorfed  by 
the  plaintifPs  attorney  :  "  There  is  nc- 
thing  in  our  bailiwick  by  which  the  de- 
fendant can  be  attached.'*  6co 

If  after  oyer  given,  the  plaintiff  had  come 
into  this  court,  and  fhewn  a  variance 
between  the  writ  and  pracipe,  the 
court  would  have  directed  it  to  be  fet 
right.  600 

The  defendant's  attorney  fhould  ha\e 
pleaded  the  variance  between  the  ori-. 
ginal  and  the  declaration  in  abatement ; 
but,  inflcad  of  that,  he  pleaded  oui- 
lawry  iff  bar ;  and  after  that,  the  gene- 
ral iftue,  this  is  a  waver  of  the  irrejru. 
larity.  5oi 

Wiiit  of  ad  quoo  2[>.imnum. 

An  application  to  the  court  to  fet  afide  a 
writ  oi  ad  quod  damnum  ^  on  a  fuggef* 
tion  of  furprize  upon  the  inhabitants 

of 
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oflheneighboiiringvillagei,  wKenthe 
Inviltcion  wu  taken  chenon  ;  and  for 
want  of  a.  iiew  road  being  fet  out  (in 
lieu  oftfaerokd  taken  away  by  theper- 
fi>n  wbo  fued  OKt  the  writ)  in  his  own 
ground.  "  Lord  HarJ-uiicJiM,  on  all  the 
circumltances  of  this  cafe,  wai  of  opi- 
nion, there  wu  no  furprize,  nor  ne- 
cefTary  the  new  road  Ihould  be  fet  out 
by  the  perfon  who  fues  out  the  writ,  in 
hi!  own  foil.  P'gi  766 

In  cafes  upon  writ)  of  ad  fuaJ  damttum, 
this  court  mull  judge  according  to 
rulcjoflaw.  770 

Tlieinconvenience  to  the  publick  in  thefe 
cafes  is  not  inquir:ible  here,  being  a 
jnrifdiAion  belonging  to  the  quarter- 
fefiiDns  only.  770 

It  i>  fui!ictentif  the  inquiStion  is  execoted 
in  a  fnir  and  open  manner.  770 

TlkDugh  the  appeal  is  direfted  to  be  at 


the  next  quarter- Jeflltfn*  by  S  EsTg  ] 
3.  the  jufticei  nuty adjourn  ittoafi 
feqnent  feflioni.  Paji  - 

Where  a  new  road  is  made,  and  the  ] 
riQi  can  be  at  no  further  ezpence  w 
regard  to  the  old  one,  the  mhabicai 
ought  vo  repair  the  new  for  the  futoi 
where  the  new  road  lies  in  another  ] 
rilh,  then  the  perfon  who  foed  oat  1 
writ,  and  hit  heirs,  ought  not  onlv 
make  it,  bnt  keep  it  in  repair.       7 


ADevife  of  5000/.  out  of  an  e(h 
equally  to  a  tellator's  childn 
with  remainder  in  the  fame  elbtt 
his  firll  and  other  fons,  the  eldeft  ( 
Ihatl  have  a  ftiare.  4 
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